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ASTUDY  OF  CAPITAL  PUNISHMENT. 

fHE  execution  of  a  criminal  is  the  most  diiagrceable  task  known  to 
the  officers  of  the  law.  Let  us  examine  for  a  moment  the  ancient 
customs  of  executing  criminal-*  in  different  countries.  Among  the 
Je.vs  sent?nces  of  death  were  executed  either  by  the  people  at  large 
— by  the  accusers  of  the  condemned  criminal— by  the  relatives  of 
the  homicide,  if  the  condemnation  were  for  murder — or  by  other 
persons,  according  to  the  circumstances.  The  sovereign  often  ordered 
those  about  his  person,  particularly  if  they  were  young  men,  to  go 
out  and  put  to  death  some  individual  whom  he  named.  We  find 
many  instances  of  this  in  Holy  Writ  ;  and  far  from  any  infamy 
being  attached  to  such  executions,  they  were  deemed  honorable. 

Among  the  Greeks  the  office  of  executioner  was  not  despised. 
Aristotle,  in  his  politics,  places  the  executioner  among  the  magistrates. 
He  even  says,  that  from  the  necessity  of  his  duties,  he  ought  to  be 
ranked  among  the  principal  officers  of  the  state.  At  Rome,  besides 
the  lictors,  soldiers  were  sometimes  ordered  to  execute  criminals,  not 
only  for  military,  but  for  civil  offences.  Among  the  ancient  Germans 
executions  were  performed  by  priests,  because  the  people  looked  upon 
the  blood  of  criminals  as  the  most  agreeable  offering  to  their  gods.  In 
ancient  times,  judges  often  executed  their  own  sentences,  of  which 
history,  sacred  and  profane,  furnishes  us  many  examples.  In  Germany, 
before  the  office  of  executioner  was  established,  the  duties  were 
performed  by  the  youngest  member  of  the  city  corporation.  In 
Franconia,  it  was  done  by  the  man  most  recently  married;  at 
Rethingen,  the  imperial  city  of  Swabia,  by  the  counsellor  last 
appointed,  and  at  Stedien,  a  little  town  in  Thuringen,  by  the 
inhabitants    who  came    to    settle    there,    Ip    Russia,    there  is   no 
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executioner  ;  the  duties  are  performed  each  time  by  a  different 
prisoner.  This  commission  of  an  instant  is  always  followed  by  a  f  u^ 
pardon. 

In  former  times,  in  England  and  Ireland,  a  public  execution  was 
always  considered  a  holiday  by  the  lower  classes,  and  they  perfected 
their  plans    accordingly.      The   scaflEold  was   generally    erected   in 
one  of  the  public    squares,  and    consequently  every    one    had    'an 
unobstructed  view   of  all  the   proceedings.      Beer  and  sandwiches 
were  sold  in  large  quantities  from  carts  and  other  vehicles,  and  the 
sales  of  intoxicants  did  not  improve  the  temper  or  the    conduct     of 
the  multitude.    Obscene  jokes  and  songs,  ribald  jests  and  drunken 
laughter  were  to  be  heard  on  every    side.    On  such    occasions  the 
ordinary  police  protection  was  generally    deemed    inadequate,   and 
special    police   were  sworn  in  in  large  numbers.     These  last  were 
plentifully  supplied  with  beer  and  sandwiches,  which  had  a  powerful 
effect  in  drawing  volunteers  from  the    lower  classes  and  dregs  of 
society.     Just  as  the  American  public  enjoy  an  exciting  base-ball 
game  so  -the  English  public  took   a   morbid  delight  in    witnessing 
executions.   Public  executions  in  England  were  carried  out  according 
to  law  and  every  detail  was  carefully  looked  after.  Legal   executions 
in  America  have  always    been  held    in    jails  and  prisons.    Public 
executions  in  America  are  lynchings;  i?b.,  taking  a  prisoner's  life  by 
mob  force  without  a  trial  and  contrary  to  law.  In  America  we   never 
had  a  public  execution  ;   that  duty  was  delegated  to  the  sheriff  in 
whose  custody  the  prisoner  was  remanded.  The  hideous  scaflEold  and 
drop  have  now  given  way  to  the  electric  chair,  and   the   executioner 
has  been  supplanted  by  the  mechanical  electrician. 

A  study  of  the  present  day  methods  of  executing  criminals  is 
extremely  interesting.  The  grim  guillotine  is  still  in  force  and  used  at 
the  present  day  in  France.  The  hideous  knife  and  the  basket  which 
receives  the  head  of  the  condemned  one  are  too  well  known  to 
students  to  require  any  comment  from  me.  The  idea  of  the 
modern  gallows  was  evidently  derived  from  the  published  pictures 
of  the  Crucifixion.  The  cross  was  raised  by  the  Jews  by  means  of 
ropes,  and  from  this  we  can  trace  the  birth  of  the  modern  scaflEold. 
The  modern  electric  chair  with  its  switch -board  contrivances,  has 
no  doubt  eliminated  many  of  the  hideous  and  gruesome  features 
of  the  oldtime  scaflEold.  The  electric  chair  was  first  used  in  New 
York  State  upon  one  William  Kemmler,  and  ihe  protested  agwnst 
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its  nse  upon  him  claiming  that  it  was  a  cruel  and  nnnsnal  punishment 
and  so  was  in  violation  of  the  United  States  (Constitution.  The 
Supreme  Court  of  the  United  States,  in  a  well  considered  opinion, 
held  that  capital  punishment  by  means  of  electricity  was  neither 
cruel  nor  barbarous.  But  the  majority  of  the  United  States  si  ill 
cling  to  the  gallows  of  olden  times,  and  the  antiquated  drop. 

After  the  vengeance  of  the  law  has  been  satisfied,  the    body  is 
ready  for  disposal  according  to  the  conrt's  order.     In  England   until 
recent  years  the  body  was  buried  in  quick-lime  within  the  precincts 
of  the    prison  where  the    execution    took  place.     Until    7    and    8 
George  the  Fourth,  (/hapter  28,  was  passed,  a  man  who  fled  from 
trial  forfeited  all  his  goods  and  chattels,  even  though  as  a  result  of 
the  trial  he  was  acquitted.  Prior  to  the  enactment  of  the  statute   54 
George  the  Third,  Chapter  14t5,  the  dead  bodies  of  victims   of  the 
hw  were  not   sacred.     In    America  wo   never    denied   a  Christian 
burial  to  a  victim  of  the    law,    and    bodies    after    execution    were 
always    turned    over    io   relatives   or  whoever    claimed    the  same. 
Capital  punishment  does  not  prohibit  homicide  ;  it  is  a  well  known 
fact    that  in  states  where  capital    punishment  has  been    aboli:?hed 
there  have  been  fewer  murders.   New  York  puts  a  man  to  death  in 
the  electric  chair  almost  every  week,   and  the  death  house  is  already 
becoming  too  small.     When  we  abolish  capital   punishment   we  are 
only  returning  to  our  ancient   procedure    which   was   in  vogue   for 
centuries  and  gave  perfect   satisfaction    to  all.     For   the  benefit   of 
the  reader  I  will  inform  him  that  it  was  always  possible  to  compound 
a  felony  in  England   until  the  power  to  do  so  was  abolished  in    1819 
by  the  now  meaningless  lookiog  statute  59  George  the  Third,  Chapter 
48.     Among  the  ancient  Irish   capital  punishment  was  unknown  ;  a 
fine  or  "  eric "  was  the  penalty  inflicted   for  capital   offences.     The 
ancient  Lombards,  Gauls,    Franks,   Swedes,  Danes,  Germans,   and 
Saxons  exacted  fixed  and  rigid  fines  for   the  murder  of  specified  per- 
sons.    The  Anglo-Saxons  called  the  price  or  value  set  upon  a  man  his 
"  Wergild  ''  which  is  synonymous  with  the  German  "  Wehrgeld."  The 
amount  of  the  "  Wergild  "  depended  on  the  rank  of  the  man  and  the 
amount  of  property  he  possessed.     The  "  Wergild  "  is   found  in  the 
laws  of  Ine,  Alfred,  Edward  the   Elder,   Aethelstan,  and    Edmund. 
It  also  appears  in  the  laws  of  Ethelred,  Canute,  Edward  the  Confes- 
sor, and  William  the  Conqueror. 

William  the  Conqueror   fixed  the  amount  of  "  Wergild  "   to  be 
paid ;  the  largest  portion  to  the  widow  of  the  slain  and  the  remainder 
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to  his  nearest  survlring  relatives.  In  the  compilation  of  laws  under 
Henry  the  First  the  "  Wergild  "  clearly  appears  as  a  distinguishing 
part  of  the  English  law  ;  the  amount  to  be  paid  is  fixed  and  definite 
except  that  it  is  increased  for  crimes  committed  on  Holy  Days,  Sun- 
days, All  Saiots'  Day,  Ascension  Day,  etc.  This  opposition  to  capi- 
tal punishment  is  no  creation  of  the  twentieth  century  ;  it  is  simply 
an  appeal  to  all  fair-minded  people  to  return  to  the  old  Eng- 
lish jurisprudence  of  centuries  ngo  when  law,  equity,  justice,  and 
mercy  were  administered  alike  to  the  highest  chieftnin  and  the 
meanest  vassal. 

[The  Canadian  Law  Review) 
JOSEPH  M.  SULLIVAN, 

of  the  Suffolk  (Mass.)  Bar. 

ALIBI. 

Excerpt  from  Editorial  JSotes  of  John  F,  Geeting — 11  American 
Criminal  Reports^  77, 

As  to  the  nature  of  the  defence  of  an  alibi^  as  to  whether  it  is 
an  affirmative  or  a  negative  defen<;e:  as  to  whether  it  shifts  the 
burden  of  proof:  as  to  whether  it  is  necessary  to  establish  it  by  a 
preponderance  of  evidence  or  by  sufficient  evidence  to  simply  raise 
a  reasonable  doubt,  etc. — there  is  a  positive  conflict  in  the  courls  of 
last  resort. 

The  general  rule,  that  the  accused  is  presumed  innocent  and  that 
no  conviction  should  be  had  unless  upon  all  the  evi«lence  considered 
together  guilt  is  manifest  beyond  reasonable  doubt,  places  the 
burden  of  proof  upon  the  prosecution,  throughout  the  entire  trial, 
of  proving  the  commission  of  a  crime,  the  grade  of  it,  and  that  the 
same  was  committed  by  th*^  defendant ;  hence,  evidence  offered  to 
show  that  the  accused  was  not  present  at  the  time  and  place  of  the 
alleged  crime  is  negative  and  not  affirmative  proof.  The  material 
inquiry  in  such  case  is  whether  or  not  the  defendant  was  present  at 
the  time  and  place  of  the  alleged  crime.  If  in  the  course  of  the 
denial  of  such  fact  it  is  shown  that  the  defendant  was  elsewhere, 
that  is  but  a  corroborating  circumstance,  and  in  good  praciice  the 
order  of  proof  will  so  demonstrate.  Thus  the  prosecution  offers 
proof  that  the  defendant  committed  an  assault,  at  nine  o'clock  P.  M  , 
July  1,  at  State  and  Malison  streets,  Chicago.  The  defendant 
produces  a  witness  who  testifies  that*  between  the  hours  of  seven  and 
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ten  p.  M.  of  that  day  he  was  continuously  in  the  company  of  the 
defendant.  Tlie  question  is  then  asked.  "  Was  the  defendant  during 
that  time  in  the  locality  of  State  and  Madison  streels,  Chicago  ?  " 
To  which  the  witness  responds,  "No  sir,  he  was  not."  Here  is  a 
positive  and  complete  denial,  as  a  matter  of  law  sufficient  of  itself, 
and  presenting  a  proper  field  for  cross-examination;  but  the  prosecuting 
attorney  may  waive  cross-examination,  and  the  jurors  may  not  be 
satisfied  with  a  mere  denial;  accordingly  the  defendant's  counsel, 
by  way  of  corroboration,  asks  :  "  Where  were  you  and  the  defend- 
ant during  that  time  ?  "  to   which  the  answer  comes,     "  We   were 

in  Milwaukee.     We  took  supper  that  evening  at  seven  P.  M  ,  at 

hotel,  and  then  went  to theatre,  remaining  there  until  after   ten 

o'clock."  If  this  general  plan  for  introducing  the  testimony  was 
followed  on  all  occasions,  the  erroneous  doctrine  that  an  alihi  is  an 
affirmative  defence,  would  soon  disappear,  for  the  method  of  offering 
the  proof  would  demonstrate  the  absur  Jity  of  holding  that  an  altbi  is 
an  affirmative  defence. 

The  legitimate  usd  of  the  defence  termed   "an  a/iW"  is  in  cases 
where  circumstances  indicate  the  defendant  as  the  guilty  party  ;  or 
where  he  is  the  victim  of  malice  or  perjury  ;  or  in  cases  of  mistaken 
identity;  the  inquiry  being  as  to  whether  or   not   he  co^nmitted   the 
alleged!  unlawful  act  or   acts.     Whether  he    was  at  some    distant 
place,  or  simply  out  of  the  immediate  locality,  or  was  present  and  did 
not  participate   in  the  alleged  crime,  does  not   change   the    general 
nature  of  the  defence,  for  in  each  instance   he  simply  endeavours   to 
rebut  the   testimony  connecting  him  with  the  allege  1  crime.     For 
example,  three  men  are   standing   together,    two   being   engaged  in 
angry  words :  one  of  them   attempts   to   leave,    and  while   he   is  so 
doing  is  violently  struck  by  the  third    man   with    sufficient  force   to 
throw  him  to  the  ground.     By  the  force  of   the  circumstances,  and, 
it  may  be,  aided  by  a   vivid   imagination,  the   victim    believes    the 
blow  to   have  been    given  by    his   late   antagonist,   and   causes  his 
arrest  upon  the  charge  of  assault  and  battery.     On   the  trial  a  dis- 
interested bystander   testifies  that  the  defendant  remaining  still  did 
not  strike  the  blow,  and  was  five  feet  distant  when  it  was   struck   by 
his  silent  but  over-zealous  friend.     There  is  no   essential   distinction 
between    that  defence  and  where   the    accused   is  at   a  far  di.'^tant 
place. 
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The  popalar  nofcion,  that  a  defendant  nn  lertakes  to  prove  an 
alibi^  finds  support  in  the  methods  often  used  by  defendant's  counsel 
to  gain  favour  with  the  jnrj.  Frequently  defendant's  counsel  joins 
with  the  public  prosecutor  in  telling  the  jury  that  a  heinous  and 
inexcusable  crime  has  been  committed,  meriting  extreme  punishment 
but  that  he  will  demonstrate,  to  the  entire  satisfaction  of  the  jury, 
that  his  client  is  innocent,  by  proving  that  at  the  time  of  the  com- 
mission of  (he  offence  ihe  defendant  was  at  a  locality  or  place  80 
distant  as  to  render  participation  in  the  net  impossible.  Counsel 
thereby  assumes  a  burden  which  the  law  does  not  impose.  The 
court  and  the  jury  are  liable  to  accept  the  offer,  as  one  made  in 
accordance  with  the  requirements  of  law;  while  the  public  prosecutor 
seizes  upon  the  opportunity  and  comments  on  the  real  or  imaginary 
insufficiencies  in  the  proof  of  the  alihi  as  incontrovertible  evidence 
of  guilt.  As  similar  instan3esof  this  class  become  frequent,  public 
opinion  becomes  fixed  as  to  what  is  supposed  to  be  the  law  upon  that 
subject,  and  the  judicial  mind  lulled  into  accepting  repeated  errors 
as  precedent. 

If  counsel  for  the  defendant,  when  making  the  defence,  popularly 
known  as  "  an  alibi ^^  would  always  assume  and  insist  that  the  burden 
is  on  the  prosecution  to  prove  that  the  defendant  was  present  and 
committed  the  alleged  crime,  and  that  the  material  inquiry  is,  whether 
the  defendant  was  present  at  the  alleged  crime,  and  not  whether  ke 
was  at  some  other  specific  and  distant  place,  a  large  majority  of  the 
trial  judges  would  refuse  to  cast  the  burden  of  proving  his  where- 
abouts at  the  time  of  the  alleged  offence  on  the  def e  ndant,  even 
though  such  be  the  announced  doctrine  of  the  higher  courts  of  their 
respective  localities. 

The  use  of  the  term  "a/«6/,"  as  designating  a  particular  class  of 
defence,  should  be  discontinued,  meaning  as  it  does,  "elsewhere  "or 
"in  another  place"  (Webster),  as  it  naturally  suggests  a  legal 
fiction  or  delusion,  namely,  that  "  an  alihi "  is  an  affirmative  defence 
incumbent  upon  the  defendant  to  establish.  It  raises  a  distinction 
that  does  not,  and  should  not,  exist.  It  diverts  the  attention  from 
the  true  issues  to  be  determined.  It  raises  and  creates  the  illogical, 
incoherent  legal  paradox,  that  while  it  is  incumbent  on  the  prosecu- 
tioH  to  prove  beyond  all  reasonable  doubt  that  the  defendant  was 
present  at  the  time  and  place  of  the  alleged  crime,   nevertheless,   the 


Digiti; 


zed  by  Google 


Vol.  II.]  Thb  CRomrAL  Law  Joorhal.  7 

burden  of  proof  is  also  on  the  defendant  to  prove  that  h%  was  else- 
where, and  at  a  particular  place,  when  the  alleged  criminal  acts 
were  committed.  The  general  misty  air  surrounding  this  subject 
has  induced  many  courts  to  endorse  erroneous  instructions  based  on 
this  double-headed  anomaly. 

Analynii  of  the  doeirine  by  Mr.  Justice  Hurt  of  Texas. 

In  his  opinion  in  Johnson  v.  State  21  Tex.  App.  368,  17  S.  W. 
Rep,  252,  Mr.  Justice  Hurt  says  : — 

"  There  was  testimony  of  quite  number  of  witnesses  very  slrong- 

ly  supporting  an  alibi.     Upon  this  subject  the  learned  judge  charged 

the  jury  Hhat  the  defendant  relies  on  an  alibi  as  a  defence;   that  is, 

on  proof  that,  at  the  time  of  the  oflienoe,  if   any   was  committed,  he 

was  at  another  place,  which  rendered  it  impossible  for  him   to  have 

been  present  at  the  commission  of   the  offence.     On  this   issue  the 

burden   of   proof   is   on  the  defendant  to  show  by  a  preponderance 

of  evidence  the  facts  establishing  an  alibi.     But  if  the  defendant  has 

shown  such  facts  as  raise  a  reasonable  doubt  as  to   whether  he   could 

have  been  present  at  the  commission  of   the  offence  *     *     *  or  not, 

you  will  acquit  hinu 

^'  These  propositions  are  inconsistent  and  in  direct  conflict.  If  the 
burden  of  proof  is  on  the  defendant  to  establish  his  alibi  by  a  prepon- 
derance of  evidence,  then  the  doctrine  of  reasonable  doubt  cannot 
possibly  apply.  Whenever,  in  a  criminal  or  civil  case,  a  party  is 
required  to  prove  a  fact  (and  this  always  means  by  a  preponderance 
of  testimony],  the  reasonable  doubt  does  not  obtain,  and  cannot  be 
applied  to  the  negative  or  opposite  of  such  fact. 

"If  A  be  at  Galveston  at  a  given  time  he  is  guilty,  but  if  at 
Houston  at  that  time  he  is  not  guilty.  The  burden  is  on  A  to  prove 
that  he  was  at  Houston.  If  this  be  so,  a  doubt  that  he  was  at 
Galveston  is  not  in  tlie  proposition  because  he  must  prove  that  he 
was  at  Houston,  and  this  proof  must  be  made  by  a  preponderance 
of  evidence  and  a  doubt  that  he  was  at  Galveston  does  not  aid  his 
proof  that  he  was  at  Houston.  On  the  other  hand,  his  proof  that  he 
Was  at  Houston  may  not  be  by  a  preponderance  of  the  evidence,  but 
amply  sufficient  to  raise  a  reasonable  doubt  that  he  was  at  Gal- 
veston. 

**  Let  us  review  these  propositions  at  work.    One  of  the  jurors 
says:  *I  doubt  that  A  was  at  Galveston.'    To  this  another  replies; 
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'  So  do  I,  but  has  A  proved  by  preponderance  of  evidence  th;;t    he 
was  at  Houston?'      'No,  says  the  first,  '  but  I  doubt,    from  his  evi- 
dence in  support  of  his  being  at  Houston,  that  he  was  at   Galveston.' 
*  But,'  replies  the  other,  '  I  know  that  he  has   not  proved   by  a   pre- 
ponderance of  testimony  that  he  was  nob  at  Galveston,   and   we   are 
instructed  by  the  judge  that  he    must  do   this — that   this   burden  is 
upon  him.'     In  comes  the  third  juror,   and  suggests   that   the   only 
way  out  of  this  trouble  is  to  obey  all  that  the   judge   says  upon  this 
subject.     To  this  all  agree.     '  Now,  then,'    says   he, '  we    will   hold 
defendant  to  the  proof  that  he  was  at  Houston,    for  we  are   told    by 
the  judge  that  the  burden  is  on  him,  and  that  he  must  prove  by  the 
preponderance  of  the  evidence.     Has   he   discharged  this    burden  ?  ' 
All  says  2 'No.'    Then  he  must   be  convicted.     But   if   he   has  dis- 
charged this  burden,  then  the  jury  might  have   a  reasonalile   dou  bt 
of  his  being  at  Galveston.     But  the  first  juror  replies  :     'The  judge 
charged  us  that  if  defendant  has  shown  such  facts  as  raise  a  reason- 
able doubt  as  to  whether  he  was  at  Galveston  or  not.  we  should  acquit.' 
To  this  all  agree  ;  but  the  second   juror   says  :     '  We   are  also  very 
plainly  told  by  his  honour  that  the  burden  is  on  him  to  prove  that  he 
was  not  at  Galveston,  and  this  must  be  done  by  the  preponderance  of 
evidence  and  we  have   all  agreed   that  it   has   not   been   done    by 
him. 

"  We  have  adopted  the  above  manner  of  showing  that  the  two 
propositions  are  in  conflict,  and  not  at  all  consistent,  and  for  the 
further  purpose  of  showing  that  they  are  misleading,  an«i  calculated 
to  confuse  the  jury.  We  desire  simply  to  add  that  it  is  well  settled 
in  this  state  that  the  burden  of  proving  an  alihi  is  not  on  a  defendant: 
that  an  alibi  is  an  attack  on  the  presence  of  defendant  at  the  plice 
of  the  crime,  and  hence  an  attack  on  guilt." 


INCOMPETENCY  OF  HUSBAND  AND  WIFE  AS  WITNESSES 
FOR  OR  AGAINST  EACH  OTHER. 

Editorial   Notes  of  Henry  c.  Geeting—FoUcuivg  Lctcery  v.  People,  172  III 
466—11  AmeAcan  Crimirial  Bepm-ta  174. 

An  important  question  is  here   suggested.     Can  the  second  wife 
of  defendant  on  trial  for  bigamy  testify  under  any  circumstances  ? 
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As  malter  of  principle  and  legal  logic,  it  would  seem  that  neither 
wife  can  testify.  It  is  clear  that  established  law  and  public  policy 
excludes  the  first  wife,  who  is  usually  designated  as  the  lawful  wife. 
Defendant  is  charged  with  marrying  a  second  wifewhile  having  a 
living  lawful  wife.  But  the  plea  of  not  guilty  puts  the  allegations 
of  a  second  marriage,  and  all  other  material  allegations,  in  issue,  and 
puts  the  burden  of  proving  them  all,  beyond  reasonable  doubt,  upon 
the  prosecution.  Defendant  is  presumed  to  be  innocent  through 
every  stage  of  the  trial,  until  the  case  is  finally  submitted  to  the  jurv 
to  determine  from  all  of  the  evidence  whether  that  presumption  has 
been  overcome.  Until  the  jury  thus  acts,  is  it  not  a  legal  presump- 
tion that  defendant  did  not  contract  a  bigamous  marriage,  and  that 
the  second  wife  is  a  lawful  wife  ?  And  this,  notwithstanding  defend- 
ant's failure  to  controvert  any  evidence  received,  and  indepen- 
dent of  any  supposed  admissions  that  may  have  l)een  received  in 
evidence., 

The  law  does  not  require  him  to  deny  or  controvert  any  evidence 
or  admissions  that  may  have  been  received  touching  the  first 
marriage  or  any  other  matter  ;  and  the  receiving  of  such  evidence 
while  tho  presumption  of  innocence  continues  is  not  an  adjudication 
or  establishment  of  any  fact  against  him  whatsoever.  Until  the  jury 
tuljudicates  the  questions  the  presumption  is  that  the  second  wife 
is  a  legal  wife.     How,  then,  can  she  be  permitted  to  testify  ? 

As  to  the  husband  and  wife  giving  evidence  in  criminal  cases, 
the  rule  at  common  law  seems  to  have  been  well  settled  that  neither 
could  given  evidence  against  the  other  except  for  a  personal  injury 
by  the  one  to  the  other,  or  in  proceedings  to  keep  the  peace  ;  and  it 
has  been  held  that  such  injury  must  have  been  of  a  serious  nature 
to  permit  of  such  evidence.  The  weightiest  consideration  in  main- 
taining this  rule  was  that  of  public  policy,  which  is  apparent  on 
an  inspection  of  the  leading  authorities,  some  of  which  are  the 
following : — 

In  2  Kent's  Com.,  p.  179,  the  principle  is  slated  thus  :  "The 
husband  and  wife  cannot  be  witnesses  for  or  against  each  other  in  a 
civil  suit.  .  This  is  a  settled  principle  of  law  and  equity,  and  it  is 
founded  as  well  on  the  interest  of  the  parties  being  the  same  as  on 
public  policy.     The  foundations  of  society  would  be  shaken,  accord- 
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ing  to  the  strong  language  of  some  oE  the  cases,  by  permitting  it. 
Nor  can  either  of  them  be  permitted  to  give  any  testimony,  either 
in  a  civil  or  criminal  case,  which  goes  to  criminate  the  other  ; 
and  this  rule  is  so  inviolable  that  no  consent  will  authorize  the  breach 
of  it. " 

In  BuUer's  Nisi  Prius,  p.  286,  it  is  said  :  "That  husband  and 
wife  cannot  be  admitted  to  be  witnesses  for  each  other,  because 
their  interests  are  absolutely  the  same :  nor  against  each  other, 
because  contrary  to  the  legal  policy  of  marriage.  "  Further  along  he 
refers  to  the  case  of  a  woman  compelled  by  force  to  marry,  as  an 
exception,  "  For  a  contract  obtained  by  force  has  no  obligation  in 
law.  So  upon  an  indictment  •  »  *  for  marrying  a  second 
wife,  the  first  being  alive,  though  the  first  cannot  be  a  witness,  (he 
second  may,  the  second  marriage  being  void. " 

Iq  a  case  for  malicious  prosecution,  Lord  Hardwicke,  O.  J., 
said  :  "  The  reason  the  law  will  not  suffer  a  wife  to  be  a  witness  for 
or  against  her  husband  is,  to  preserve  the  peace  of  families  ;  and 
therefore  I  shall  never  encourage  such  a  consent. "  Cases  temp, 
Hardwicke,  264. 

In  Wilson  v.  Hill,  13  N.  J.  Eq.  143  (on  p.  147).  the  case  being 
one  upon  equitable  interests  in  property  and  growing  out  of  transac- 
tions connected  with  an  attempted  indictment  for  bigamy,  the  court 
said  :  "  The  wife  was  most  unlawfully  and  improperly  brought  be- 
fore the  grand  jury,  and  compelled  to  testify  upon  a  criminal  charge 
against  her  husband.  There  is  no  clearer  principle  of  law  than  that 
a  wife  will  not  be  permitted  to  testify  against  her  husband  on  a 
charge  of  bigamy,  oven  by  the  husband's  consent.  2  Starkie's  Ev., 
389  ;  Grv.*gg's  Case,  Sir  T.  Baymond,  1  ;  Roscoe's  Grim.  Ev.,  114. 
She  is  not  permitted  to  testify  for  or  against  him— not  for  him,  on 
account  of  the  strong  influence  and  temptation  she  is  under  to  pervert 
the  truth  in  his  favour  ;  nor  against  him,  for  fear  of  creating  dis- 
sension. The  evidence  is  excluded,  and,  in  my  judgment,  most 
wisely  excluded,  upon  principles  of  public  policy.  " 

In  Mitchinson  r.  Cross,  58  111.  366,  in  referring  lo2  Kent's  Com. 
179,  Bupra^  the  court  said  :  "  This  reference  is  not  made  so  much  to 
show  what  the  rule  was,  as  the  foundation  of  the  rule,  which  is  both 
on  the  ground  of  interest  ond  public  policy. "  *  *  *  "  It  is 
apparent  that  this  provision  of  the  statute  removes  the  disqualification 
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of  "witnesses  by  reason  of  intere^^t.  But  does  it  touch  a  disqualification 
based  upon  reasons  of  public  policy  ?  We  think  not.  The  question 
has  arisen  in  England  and  in  several  of  the  states,  under  statutes 
similar  to  ours,  and  it  has  been  uniformly  held  thut  a  statute  remov- 
ing incompetency,  by  reason  of  interest,  did  not  remove  it  as  to 
hosband  or  wife. "  And  the  same  court,  in  Reeves,  Jr.,  r. 
Herr,  59  111.  79,  in  referring  to  the  exclusion  of  such  evidence 
based  on  the  ground  of  unity  of  interest  said  :  "  But  wo  conceive 
this  rule  of  exclusion  dops  not  rest  solely  upon  that  ground, 
but  on  considerations  of  public  policy  ns  well.  "  And  the  court  refers 
to  Coke  on  Littleton  as  laying  down  the  doctrine  that  a  wife  cannot 
be  produced  for  or  against  her  husband  because  it  might  be  a  cause 
of  implacable  discord  and  dissension  between  them  aud  a  means  of 
great  inconvenience. 

In  Miner  v.  The  People,  58  III.  59,  which  was  an  indictment 
for  adultery  against  Miner  and  Eliza  Jones,  and  on  the  trial  of  which 
Samuel  Jones  her  alleged  husband  had  been  permitted  to  testify,  the 
court  said  he  wis  an  incompetent  witness  ;  and  that  "It  may  be 
assumed  as  an  inflexible  rule  that,  where  husband  or  wife  is  a  party, 
neither  can  be  a  witness,  neither  for  or  against  each  other,  except 
as  modified  by  the  statute.  This  is  not  "changed  by  the  act  of 
1867." 

"  This  provision  only  removes  that  disqualification  of  witnesses  by 
reason  of  interest  or  conviction  of    crime.     The  exclusion  of  husband 
and  wife  from  being  witnesses  for    or  against  each  other  is  not  solely 
on  the  ground  of  interest.    This  exclusion  is  partly  founded   on    the 
identity  of  their  legal  rights  and  interests,  and   partly  on    principles 
of  public  poh'cy,  which   lie  at  the  basis   of  civil  society.  "     1  Greenl. 
Ev,,  Sec.  334  ;  Uoscoe's  Crim.   Ev.    147  (5th  ed.).     Under  a  similar 
statute  removing  the  incompetency  of  witnesses  by  reason  of  interest, 
in  civil  cases,   this  court  held    that  the  statute   did   not  reach  a  dis- 
qualification based  upon  reasons  of  public   policy,  and  8o   did  not  re- 
move the  incompetency  as  to  husband   and  wife.  Mitchinson  v.  Cross, 
58  111.  366.  "    From  Creed  v.  People,  8 1  HI.  565. 

Mr.  Greenleaf  (sec.  334,  vol.  1),  after  stating  the  common-law 
general  rule  to  be,  that  neither  could  give  evidence  in  a  civil  or 
criminal  case  to  which  the  other  was  a  party,  proceeded  :  "  This  ex- 
clusion is  founded  partly  on  the  identity  of  their  legal  rights  and 
interests,  and  partly  on  principles  oinuhlic  policy^  which  Heat  the  basis 
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of  civil  society.  For  it  is  essential  to  the  happiness  of  social  life 
that  the  confidence  subsisting  between  husband  and  wife  should  be 
sacredly  protected  and  cherished  in  its  most  unlimited  extent  ;  and 
to  break  down  or  impair  the  great  principles  which  protect  the 
sanctities  of  ihat  relation  would  be  to  destroy  the  best  solace  of  human 
existence. " 

2  Starkie's  Ev.  706  (Metcalf's  3d.  Am.  Ed,  1830),  lays  down  the 
rule:  "  The  husband  and  wife  cannot  be  witnesses  for  each  other, 
for  their  interests  are  identical  ;  nor  against  each  other,  on  grounds 
of  public  policy,  for  fear  of  creating  distrust  and  sowing  dissensions  [ 
between  them,  and  occasioning  perjury.  So  important  is  tHis  rale 
that  the  law  will  not  allow  it  to  be  violated,  even  hj  agreement  ;  the 
wife  cannot  be  examined  against  the  husband,  although  he  con- 
sents ;  and  the  principle  is  further  preserved  by  adhering  to  the  rule 
even  after  the  marriage  tie  has  been  dissolved  by  the  death  of  one  of 
the  parties,  or  by  a  divorce  for  adultery." 

In  Roscoe's  Cr.  Ev.  125,  referring  to  the  statutes  on  evidence, 
it  is  said  :  "  An  important  exception,  however,  was  expressly  made 
in  criminal  cases  with  regard  to  husbands  and  wives,  who  remain  as 
at  common  law,  incompetent  witnesses  either  for  or  against  each 
other.  "  ♦  ♦  ♦  "  The  rule  is  in  general  absolute,  and  cannot  be 
waivel.  It  excludes  them  from  giving  evidence,  not  only  of  facts 
but  of  statements  made  by  either  in  the  nature  of  admissions.  " 

This  rule  was  ably  discussed  in  North  Carolina,  and  in  State  v. 
Hussey,  44  N.  C,  123,  after  alluding  to  the  rule  as  established,  the 
court  said:  "This  rule  has  been  adopted  partly  on  the  ground  of 
interest  and  partly  on  principles  of  public  policy,  which  lie  at  the 
basis  of  civil  society.  A  contrary  rule  would  break  down  or  weaken 
the  great  principles  which  protect  the  sanctities  of  the  marriage 
state.  The  confidence  existing  between  husband  and  wife  should  be 
treasured  and  rendered  inviolate.  '* 

In  Overton  t».  State,  43  Tex.  616,  which  was  an  indictment  against 
Overton  for  appropriating  a  mule  claimed  by  the  wife  to  have  been 
her  special  property,  the  Supreme  Court  said  that  the  wife  was  an 
incompetent  witness  ;  that  the  evident  intent  and  purpose  of  the  law 
in  permitting  an  exception  to  the  rule  where  personal  offences  agninst 
each  other  were  to  be  inquired  into  did  not  mean  injuries  to  propertv, 
but  strictly  personal  offences  by  the  one  against  the  oth»r. 
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In  State  v.  Welch,  26  Me.  oO,  the  court  said  :  "The  defendant 
is  indicted  for  the  crime  of  .idultery,  and  the  question  is,  whether  the 
husband  of  the  woman  with  whom  it  is  alleged  to  have  been  commit- 
ted is  a  competent  witness  to  testify  to  the  act.  Neither  the  husband 
nor  wife  of  the  party  is  competent  to  give  evidence  against  such 
party.  The  reason  for  the  exclusion  is  founded  partly  on  the  identity 
of  interest  and  partly  on  a  principle  of  public  policy,  which  deems  it 
necessary  to  guard  the  security  and  confidence  of  private  life,  even 
at  the  risk  of  an  occasional  failure  of  justice. " 


MAY  A  LAWYER  LIE. 

'•  I  do  despise  a  liar  a^  I  do  despise  oae  that  is  false,"  said 
Shakespeare,  the  student  of  character.  Perhaps  Shakespeare  had 
lawyers  in  mind  when  he  so  wrote.  The  great  Playwright  did  not 
have  a  high  opinion  of  lawyers  as  a  class.  Evidence  of  this  is 
abundant  throughout  his  work  ,  as,  for  instance,  when  he  says  in 
Hamlet  :  "  Why  may  not  that  be  the  skull  of  a  lawyer  ?  Where 
be  his  quiddities  now,  his  quellets,  his  cases,  his  tenures,  and  his 
tri.ks?" 

Farther  back  even  than  Shakespeare  lawyers  were  held  in  some 
disrepute.  Our  Saviour  classed  them  with  the  hypocritical  Phari- 
sees and  asked  them  sarcastically  if  it  was  lawful  to  heal  on  th« 
Sabath  day.  It  may  be  that  from  this  ancient  idea  of  a  lawyer  as  a 
sneaking,  quibbling  trickster,  this  same  idea  which  led  the  fraternity 
of  thieves  to  speak  of  highway  robbers  as  "highway  lawyers,"  has 
arisen  the  modern  idea  that  the  terms  "  lawyer  "  and  "  liar  "  are 
synonymous.  This  idea  undoubtedly  exists,  although  it  now  rarely 
finds  expression  other  than  in  the  funny  or  yellow  papers. 

We  suppose  some  lawyers  are  liars,  llie  legal  profession  has 
its  law  mongers  as  well  as  the  medical  profession  has  its  quacks, 
and  the  clergy  its  wolves  in  sheep's  clothing.  As  a  class,  lawyers 
are  as  truthful  as  any  other  class  of  men,  despite  the  fact  that  they 
have  in  their  daily  practice  more  than  the  usual  number  of  oppor- 
tunities to  lie  for  the  sake  of  expediency.  The  question  whether  a 
person  may  lie  justifiably,  for  ultimately  good  reasons,  has  often 
been  mooted  in  the  press.  But  we  have  never  seen  the  question  put 
as  to  a  lawyer  in  particular.  If  it  had  been,  we  should  have  readily 
answered  that  the  occasions  upon  which  a  lawyer,  as  such,  might 

Digitized  by  CjOOQIC 


14  Thb  Criminal  Law  Jourkal.  [Vol.  II. 

tell  an  untruth  without  deserving  censure  would  rarely,  if  ever  arise. 
It  seems,  however,  that  the  question  has  been  answered  judicially, 
and  that  in  the  examination  of  witnesses,  at  least,  a  lawyer  may  lie, 
flatly,  unblushingly  and  with  the  sanction  of  the  court.  We  refer 
to  the  case  of  State  v.  Taylor,  reported  in  56  S.  Car.  360.  We 
quote  sufficient  of  the  opinion  of  the  court  to  uphold  our  statement  : 
"The  fourth  exception  reads  as  follows  :  ''  Because  the  presiding 
judge  erred  in  holding  and  deciding  that  counsel  for  the  state  could 
repeat  to  a  witness  the  testimony  of  a  former  witness,  when  a  rule 
had  been  issued  at  the  beginning  of  the  trial  that  all  witnesses  be 
excluded  from  the  court  room.'  The  following  extracts  from  the 
'case'  will  enable  us  to  better  understand  the  points  made  by  this 
exception.  "When  Mrs.  Edith  Taylor,  the  wnfe  of  Zake  Taylor  anl 
the  mother  of  defendant,  was  on  the  stand  as  a  witness  for  the 
defence,  the  following  occurred  in  the  course  of  the  cross-examina- 
tion by  counsel  for  the  state  :  '  Your  husban  1  says' — Mr.  Hunt 
(one  of  the  counsel  for  the  defence :  '  I  object :  the  witnesses  have 
been  excluded  and  the  object  is  not  to  let  one  witness  know  what 
another  one  swore.'  By  the  CDurt :  'It  is  the  cross-examination. 
He  can  test  the  verity  of  tha  statement  of  the  other  witness.  Mr. 
Hunt:  '  We  insist  that  if  thi  statemant  is  to  ba  made  to  the 
witness  of  what  another  witness  said,  the  witness'  statement  be  taken 
from  the  record.'  By  the  court  :  '  He  can  manufacture,  as  it  were, 
a  statement  made  by  a  witness  to  test  this  witness.  The  witness 
need  not  have  made  the  statement  he  is  asking  this  witness  about.' 

"  '  He  can  conceive  of  that  in  his  own  mind  to  test  this  witness.' 
Mr.  Hunt.  '  And  state  what  another  witness  hath  said  ?  By  the 
Court :  'I  think  so,  in  the  cross-examination.'  Exception  by  Mr. 
Hunt.  Counsel  for  the  state  then  varied  the  form  of  his  question, 
and,  instead  of  stating '  your  husband  says.'  put  the  question  in  a 
hypothetical  form.  '  If  your  husband  says  *  *  *  is  he  telling 
the  truth  or  a  falsehood  ?  So  that  in  the  case  of  this  witness 
counsel  for  the  state  did  not  state  to  her  what  her  husband  had 
testified,  but  simply  asked  her,  if  her  husband  had  said  so  and  so, 
whether  it  was  false.' 

"  But  when  Mrs.  Nancy  Taylor  was  on  the  stand  as  a  witness 
for  the  state,  in  reply,  counsel  for  the  state  was  permitted  to  state  to 
her  what  Zake  Taylor  had  testified]  in  regard  to  what  the 
deceased     said    to    him    while    in     the    room    with     her    with 
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the  door  locked  and  no  one  else  present,  and  asked  whether  such 
testimony  was  true  ;  tj  ^\\i\i  she  replied  that  it  was  not  true — that 
she  was  in  the  room  with  Zxke  Taylor  all  the  time  while  the  door 
was  locked,  and  that  the  deceased  made  no  such  statement  as  that 
te^ified  to  by  Zake  Taylor. 

"  As  we  understand  it,  the  main  object  of  the  rule  permitting 
the  exclusion  of  witnesses  from  the  court  room  while  the  testimony  is 
being  taken  is  to  prevent  the  opportunity  and  the  temptation  for  the 
witnesses  on  the  same  side  to  conform  their  own  testimony  to  that 
of  those  who  have  preceded  them  upon  the  stand  ;  but  this,  of 
course,  would  not  apply  to  witnesses  on  the  other  side,  who  are 
oftentimes  offered  for  tlie  express  purpose  of  contradicting  the 
testimony  of  a  witness  on  the  other  side  ;  and  this  could  not  be 
done  effectually  unless  the  testimony  of  the  witness  proposed  to  be 
fontradicied,  could  be  stated  to  the  witness  who  is  offere  1  lor  su.h 
contradiction. 

"  Besides,  the  main  object  of  a  cross-examination  being  to  (est 
the  accuracy  and  veracity  of  the  witness  undergoing  such  examina- 
tion, we  see  no  reason  why,  on  the  cross-examination,  witnesses  may 
not  bo  told,  either  correctly  or  incorrectly,  what  another  witness  on 
the  same  side  has  testified  to,  with  a  view  to  test  the  correctness  x)f 
the  memory  or  the  honesty  of  the  witness. 

*•  While,  therefore,  we  can  realily  perceive  that  it  would  tend  to 
defeat  the  object  of  excluding  witnesses  from  the  court  room,  if  the 
counsel  who  offt-rs  a  witness  should  be  permitted  to  state  what  a 
witness  previously  examined  on  the  s  ime  side  had  testified,  we  do 
not  see  that  any  evil  result  would  follow  from  allowing  the  opposing 
counsel  to  state  to  a  witness  what  a  witness  previously  examined  on 
the  same  side  had  said,  but,  on  the  contrary,  would  tend  to  elicit  the 
truth — the  object  of  all  testimony.  The  fourth  exception  must, 
therefore,  be  overruled." 

This  may  be  good  law,  but  it  is  mighty  poor  ethics.  Of  course, 
the  purpose  of  permitting  a  lawyer  to  lie  to  a  witness  is  a  worthy 
one,  "  to  elicit  the  truth— the  object  of  all  testimony."  But  we 
respectfully  submit  that  this  is  not  a  justifiable  cause  for  lying, 
unless  indeed  the  truth  can  be  elicited  in  no  other  way.  This  is 
hardly  to  be  believed.  For  one  person  to  lie  in  order  that  another 
person  should  tell  the  truth  seems  anomalous  anyway,  and  we  do  not 
give  credence  to  the  theory  that  it  is  ever  necessary. — Law  Notes. 
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CONFESSIONS. 

Excerpt  from  Editorial  notes  hy  John  F.  Geetlnj. 
(11  American  Criminal  Reports,  283.) 

In  theory  of  law,  wh  le  a  confession  is  not  competent  evidence  to 
prove  the  commission  of  a  crime,  a  confession  voluntarily  made  by 
the  accuse  lis  competent  evidence  to  connect  him  with  the  crime 
charged  ;  hence  the  character  of  confession  should  be  such  th.it, 
when  considered  alone,  it  would  be  prima  facie  sufficient  to  fully  con- 
vince the  ordinary  mind  that  the  statements  contained  in  it  are 
true. 

So  nnmorous  have  been  instances  of  confessions  extorted  from 
innocent  people  that  both  in  England  and  America  it  has  become  a 
fixed  rule,  first,  that  the  corpus  delicti  cannot  be  proved  by  confession, 
but  requires  other  competent  proof  ;  second,  where  the  corpus  delicti 
has  been  proved  by  other  evidence,  a  confession  will  not  be  received 
to  fix  guilt  on  the  accused  unless  it  be  free  from  influence  of  fear, 
favour  or  hope. 

As  it  is  unsafe  to  base  a  judicial  conclusion  upon  the  evidence  of 
a  witness  who  is  manifestly  influenced  by  some  motive  other  than 
that  of  simply  relating  the  truth,  so  the  law  regards  it  unsafe  to  re- 
ceive, against  one  accused  of  crime,  statements  m:ide  by  himself 
under  the  influence  of  hope,  favour  or  fear;  for  in  such  case  the  evi- 
dence does  not  flow  from  a  desire  to  make  known  the  truth,  and  in 
tact  is  not  such  evidence  as  should  direct  t!ie  mind  in  d-^terminintr  so 
important  an  issue. 

The  late  Chief  Justice  Sh.iw  of  Massachusetts  speaking  of  this 
subject,  says  that  such  confessions  by  an  accused  ought  not  to  be  re- 
ceived, '*  because  he  may  be  induced  by  the  presence  of  hope  or  fear 
to  admit  facts  unfavourable  to  him,  without  regard  to  the  truth,  in 
order  to  obtain  the  promised  relief;  or  to  avoid  a  threatened  danger ; 
and  therefore,  admissions  so  obtained  have  no  just  or  legitimate 
tendency  to  prove  the  facts  admitted.  "     (1  Gray  4(31-2.) 

But  few  of  the  confessions  offered  in  evidence  are  made,  or  are 
claimed  to  have  been  made  previous  to  the  arrest.  Notwithstanding 
the  tact  that  while  at  liberty  the  accused  evinced  no  desire  to  unbur- 
den his  conscience  or  to  forfeit  his  right  to  freedom,  nor  displayed 
such  desire,  if  ever,  until  the  arts  and  s'rategy  of  detectives  are 
skilfully  applied,  yet  the  officer  who  has   received,  or   preteads  to 
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have  received  the  confession,  is  ever  ready  to  declare  on  his  oath 
that  the  confession  was  free  and  voluntary,  and  made  without  use 
of  either  threat,  suggestion  or  promise.  In  fact,  the  average  police 
officer,  subject  to  the  strict  rules  of  police  discipline  and  biased  by 
the  desire  of  success  and  promotion,  is  predisposed  to  adjudge  the 
prisoner  guilty,  and  deems  it  his  duty,  by  means  lawful  or  unlawful, 
to  obtain  a  confession  from  any  person  in  his  custody  whom  he  sus- 
pects to  be  guilty  of  crime;  and  having  so  obtained  it,  his  correspond- 
ing duty  to  conceal  from  the  court  the  means  used,  lest  all  of  his 
ingenuity  and  labour  expended  comes  to  naught  and  himself  the 
subject  of  police  ridicule.  To  make  a  conviction  certain  and  to 
prevent  the  prisoner  from  repudiating  the  extorted  confession,  it  is 
generally  reduced  to  writing,  signed  and  sworn  to.  The  original 
statement,  necessarily  somewhat  disconnect^^d,  and  the  cru«le  langu- 
age not  meeting  with  the  approval  of  the  scribe,  the  entire  matter 
is  put  in  form  in  which  those  parts  not  desired  may  be  eliminated 
as  immaterial,  but  in  which  the  desired  features  lose  none  of  their 
force,  if  they  nre  not  even  accentuated  at  the  will  of  the  scribe. 

Common  knowledge!  as  to  the  surroundings  of  the  ordinary 
prisoner  and  the  means  u^ed  and  influences  brought  to  bear  upon 
hJm  in  the  average  police  station  or  jail,  together  with  the  experience 
of  courts  in  relation  tj  confession^,  have  induced  courts  to  recognise 
as  a  fixed  rule  that  no  confession  shall  be  admitted  in  evidence  unless 
upon  a  preliminary  inquiry,  the  court  from  the  evidence  is  satisfied, 
that  the  confession,  if  made,  was  free  and  voluntary. 


THE  COURT'S  INDECISION. 

BY  F.  A.  MITCH BL. 

Miss  Eleanor  Lee  had  taken  her  diploma  in  the  law  and  was 
hesitating  whether  she  would  begin  ib<  practice  or  marry  Mr.  Thorn- 
ton Merriman,  a  lawyer  himself  with  a  valuable  practice.  Rlr.  Merri- 
man  had  made  a  proposition  for  her  hand,  intimatin;*  that  a  wife 
with  a  husband  able  to  support  her  would  not  be  justified  in  entering 
upon  any  occupation  except  that  of  taking  care  of  a  home.  This 
proposition  Miss  Lee  had  declined.  One  morning  as  she  was  getting 
ready  to  go  out  Mr.  Merriman  called  and  sent  up  his  card.  Miss  Lee 
came  down  with  hat  and  gloves  on. 
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"  I   have   come, "   he   said,    "  to   speak    about   the   matter   of 
which  "— 

"  I  believe  that  matter  was  settled, "  she  replied,  "  bj  my  handing 
down  an  adverse  decision.  " 

"  From  which  I  propose  to  appeal  " 

"  I  assure   y.  u,  so  far  as    this  case  is  concerned,  I  am    the  court 
of  last  resort.     There  can  be  no  appeal  from  my  decision.  " 

"  In    that   case    I   beg    leave    to   file  a   petition    for  a   rehear- 
ing. 

"  Such  petitions  are  a  mere  formality  and  usually  denied.  " 
"  But   I   am   sure  the   court  in   this  case   will   grant   (he    pe- 
tition. " 

''  On  the  contrary,  the  court  denies  it  without  argument.  " 
"But   you   have   not  yet   heard   the   grounds    on   which  I  make 
it." 

"  What  are  they  ?" 

''My  proposal  was  made  in  writing,  and  I  contend  that  a  case 
oE  this  sort  cannot  be  properly  presented  by  briefs,  but  needs  oral 
arguments.  The  omission  of  these  arguments  should  be  held  to  be 
an  error.  " 

Miss  Lee  scratched  her  temple  witli  her  gloved  finger. 
She  had  spent  much  thougiit   upon  her  decision   and  considered 
her  finding  to  be  strictly  in  accordance  with    the  law.     But  here  was 
8  new  view  of  the  case. 

"  I  will  take  the  case  under  advisement,  "  she  said,  "  and  hand 
down  my  answer  tomorrow  ev^ening.  " 

The  next  evening  Mr.  Merriman  called  and  got  his  answer. 
"  Your  petition  for  a  rehearing,  "  she  said,  "  1  am  loath  to  grant, 
having  before  handing  down  my  decision  considered  the  case  in 
all  its  br-arings  and  having  spent  hours  of  indecision  which  I  do  not 
wish  to  endure  again.  But  I  am  convinced  that  good  practice  would 
entitle  you  to  a  reheariug.  I  therefore  am  compelled  to  reopen 
the  case  and  listen  to  your  oral  arguments.  But  I  make  a  counter 
appeal  to  you  as  a  man  not  to  subject  me  to  the  pain  of  again 
deciding  adversely. " 

"  You  admit,  then  "- 

*'  Your  expectation  is  that  I  shall  forego  the  pleasure  of  a 
strenuous  life  at  the  bar  to  embrace  one  for  which  I  have  no  taste  in 
the  nursery." 
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"  I  object.  " 

"  On  what  grounds  ?  " 

"The  cnse  being  reopened,  it  is  I  who  am  to  be  heard,  not  the 
court. " 

"  Proceed. " 

'*  Marriage  is  made  up  o£  three  parts — husband,  wife  and 
children. " 

"  In  reverse  order. " 

"The  point  is  not  essential  to  this  case.  The  husband's  duties 
are  to  provide.  No  man  does  his  part  in  the  aforesaid  matrimonial 
copartnership  (see  Contracts,  volume  2.  page  475)  unless  he  is  a 
good  provider.  No  woman  does  her  part  unless  she  takes  care  of 
the  home  and  attends  to  the  education  of  the  children.  Said  children 
have  no  responsibilities  in  the  copartnership,  said  responsibilities  in 
their  case  coming  when  they  are  old  enough  to  marry  and  have 
children  of  their  own.  Now,  in  the  ca^e  of  Lee  versus  Johns- 
ton"— 

"  I  care  nothing  about  that  case.  My  brother  vvas  very  un- 
reasonable   and     Bessie   Johnston    was  little  more      than   a   wax 

doll. " 

"  Nevertheless  the  court  held  in  that  case  that  so  long  as  the  party 

of  the  second  part  proposed  to  delay  marriage  for  three  years  in 
orJer  to  circumnavigate  the  globe  the  party  of  the  first  part  (her 
favourite  brother)  was  very  badly  treated,  " 

"  Any  evidence  on  that  point  would  be  ruled  out  as  not  pertinent 
in  this  case.  Therefore  there  is  no  necessity  for  denial  or  affir- 
mation." 

"  To  sum  ap,  the  plaintiff  in  the  case  makes  a  fair  proposition  to 
the  defendant,  in  which  he  pledges  himself  to  love,  honour  and 
cherish  in  good  fortune  and  adversity,  to  be  at  once  friend  and  lover. 
All  he  asks  of  the  defendant  is  that  she  will  not  deprive  her  family 
of  her  care  by  entering  a  profession  for  which  I  admit  she  is  far  better 
adopted  than  the  plaintifE  both  by  the  vigour  of  her  brain  and  the 
brilliancy  of  her  talents.  " 

He  paused.     Miss  Lee  sat  plucking   the  petals   from  a  chrysan- 
themum.     He  sat  down  and  laid  his  hand  on  hers. 
He  sat  down  beside  her  and  laid  his  hand  on  hers. 
"  Far  be  it  from  me, "  he  said,  "  to  attempt  to  influence  the  court 
to  my  side  by  any  underhanded  means.  " 
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"  In  this  case  the  means  are  overhanded.  " 

"  I  swear  " — 

"  In  modern  practices  witnesses  do  not  kiss  the  book.  " 

"  That  if  you  grant  my  suit  1  will" — 

"  If  you  propose  to  take  the  court  into  custody  it  is  not  necessary 
to  put  your  arm  round  the  waist.  A  grip  on  the  bracelet  would 
suffice.  " 

"  I  rest  my  case.  Do  not  send  me  away  in  an  uncertainty.  Tell 
me  now  that  you  accept  my  love,  that  you  wiil  be  my  wife,  that  I 
may  work  for  yon,  slave  for  you,  if  necessary,  an  {  that  you  will  live 
for  me  alone." 

"  The  court  finds  for  the  plaintiff, "  she  whispered. 


THE  HISrOBY  AND  APPLICATION  OF  THE  LAW  OF 
"CORPUS  DELICTI " 

The  corpus  delicti  is  the  body   of  the  transgression — "  the  body  of 
the  crime" — an«l  is  the  substance,  or  essential,  actual  fact  of  the  offence 
charged.     Wharton,  in  his  Criminal   Evidence,  gives  this  definition  : 
"The  corpus  delicti^  the  proof  of   which  is   essential  to  sustain  a   con- 
viction, consists  of  two  things  ;  (1)  a  criminal  act ;  and  (2)  the  defen- 
dant's agency   in  the  production  of  such  act.  "     Thi^*,  strictly   speak- 
ing, does   not  seem  to   be   accurate,   as   it  appears  the   defendant's 
agency   in  the  crime  is  no  part  of  the  corpus   delicti^  which   involves 
only   the  criminal  fact.     Thus,    in  homicide  case-,   it  is  proved  by 
evidence   that  the  person  is  dead,  and  that  death  was  produced  by  the 
criminal  agency  of  another.     In  arson,  ih^'  corpus  delicti  is  proof  of  a 
burning,   and  that  the  fire   was  set   wilfully.     In  burglary,   that  th^ 
place  was  entered  for  the  purpose  of  committing  larceny  or  a  felony  ; 
in   larceny,   sueh  facts  and  circumstances   as  to  show  that  the  article 
was  feloniously  taken   and  carried   aw.iy  ;  in    rape,  in   addittion   to 
carnal  knowledge,    must  be  proved  violence   or   putting  in   fear  ;  in 
riot,  an  actual  disturbance  of  the  peace  ;  in  keeping  a  common  gam- 
ing house,  proof  that  such  a  place  was  kept ;  in  forgf»ry,    that  some- 
thing  had  been  forged   with   intent   to  damage  or  defraud  another  ; 
in  passing  a  fictitious   cheque,   that  it   was  passed,  and   that   it   is 
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fictitious  ;  in  selling  Iquor  without  a  license,  proof  of  the  sale  ; 
in  confidence  game,  proof  that  soma  one  has  been  "conned" 
which,  however,  unEortunately,  is  n>t  alway:*  an  indictable 
offence. 

The  first  step,  then,  i>i  a  criminal  trial,  is  the  establishing,  by  com- 
petent evidence,  that  a  crime  has  been  committed.  In  People  o. 
Palmer  (101))  N.  V.  113)  :hj  Court  said  :  "  By  corpus  delicti  (the 
body  or  substance  of  the  offence)  has  always  been  meant  the  existence 
of  a  criminal  fact.  Unless  such  fact  exists,  ihere  is  nothing  to  in- 
vestigate. Until  it  is  proved,  inquiry  has  no  point  upon  which  it 
can  conce;itrate.  Indeed,  there  is  nothing  to  inquire  about.  Bu^ 
when  a  criminal  fact  is  discovered,  its  existence  for  the  purpo.e  of  a 
judicial  investigation  must  be  establishel  fully,  completely,  by  the 
most  clear  ani  decisive  evi  lence  ;  for  otherwise,  the  after-reasoning 
founded  upon  it,  and  drawing  its  force  from  it,  will  be  dangerous, 
fallacious  and  unreli:;ble". 

The  groundwork  having  been  laid  by  proof  that  an  offence  has 
been  committed,  then  comes  the  evidence  of  the  defendant's  con- 
nection therewith.  "  The  proof  of  ihe  charge  in  criminal  cases,  " 
says  Greenleaf, "  involves  the  proof  of  two  distinct  propositions  : 
first  that  an  act  was  done,  and  secondly,  that  it  was  done  by  the 
person  charged,  and  by  none  other — in  other  words,  proof  of  the 
corpus  delicti  and  of  the  identity  of  the  prironer.  " 

William  Wills,  in  his  "-Essay  on  the  Principles  of  Circumstantial 
Evidence,  "  siys  :  "Every  allegation  of  the  commission  of  le^al 
crime,  i  ivolvesthe  estiblishment  of  twj  distinct  proposition? :  nam,^- 
ly,  that  an  act  has  been  committed  from  which  legal  responsibility 
arises,  and  that  the  guilt  of  such  act  attaches  t  >  a  particular  indi- 
vidual though  the  evidence  is  not  always  separable  into  distinct  parts, 
or  applicable  to  each  of  these  propositions.  Such  a  complication  of 
difficulties  occasionally  attends  the  proof  of  crime,  and  so  many 
cases  have  occurred  of  convictions  for  alleged  offences  which  have 
never  existed  that  it  is  a  fundamental  and  inflexible  rule  of  legal 
procedure  of  universal  obligation,  that  no  person  shall  be  required  to 
answer  or  be  involved  in  the  consequences  of  guilt,  without  satis- 
factory proof  of  the  corpus  delicti^  either  by  direct  evidence,  or  by 
cogent  and  irresistible   grounds  of  presumption.     If  it   be   objected 
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that  rigorous  proof  of  the  corpus  delicti  is  sometimes  unattainable, 
and  that  the  effect  of  exacting  it  must  be  that  crimes  will  occasionally 
pass  unpunished  it  must  be  admitted  that  such  may  possibly  be  the 
result ;  but  it  is  answered  that,  where  is  no  proof,  or,  what  is  the  same 
thing,  no  sufficient  legal  proof  of  crime,  there  can  be  no  legal  crimi- 
nality. In  penal  jurisdiction,  there  can  be  no  middle  term.  The 
party  must  be  absolutely  and  unconditionally  guilty  or  not  guilty. 
Nor,  under  any  circumstances  can  conditions  of  supposed  expediency 
ever  supersede  the  immutable  obligations  of  justice  ;  and  occasional 
impunity  of  crime  is  an  evil  of  far  less  magnitude  than  the  punish- 
ment of  the  innocent.  Such  considerations  of  mistaken  policy  led 
some  writers  on  the  civil  and  canon  laws  to  modify  their  rales  of  evi- 
dence, according  to  the  difficulties  of  proof  incidental  to  particular 
crimes,  and  to  adopt  the  execrable  maxim  that  the  more  atrocious 
was  the  offence,  the  slighter  was  the  proof  necessary  ;  In  atrocissimis 
lemores  conjecturce  sufficient^  et  licet  judici  jura  transgredi.  Such 
indeed  is  the  logical  and  inevitable  consequence  when,  from  what- 
'  ever  motive,  the  plea  of  expediency  is  permitted  to  influence  judicial 
integrity.  The  clearest  principles  of  jus '.ic 3  require  tliat  whatever 
the  nature  of  the  crime,  the  amount  and  intensity  of  the  proof  shall 
in  all  cases  be  such  as  to  produce  the  fall  assurance  of  moral 
certainty. " 

Proof  of  the  corpus  delicti  and  the  guilt  of  the  particular  indi- 
vidual, as  has  been  seen,  is  not  always  separable  into  distinct  parts. 
For  example,  a  witness  in  detailing  an  assault  upon  him  by  the  defen- 
dant, ordinarily  would  give  evidence,  at  one  and  the  same  time, 
which  would  tend  to  establish  the  corpus  delicti  and  also  the  guilt  of 
the  party  accused.  Thus  also  the  evidence  usually  runs  in  robbery, 
rape,  and  like  crimes  of  violence.  In  short,  evidence  of  the 
corpus  delicti  is  not  incompetent  merely  because  it  relates  to  the 
accused. 

"  I  would  never,  "  said  Lord  Hale,  "  convict  any  person  for  steal- 
ing the  goods  of  a  person  unknown,  merely  because  he  would  not 
give  an  account  how  he  came  by  them,  unless  there  were  due  proof 
made  that  a  felony  had  been  committed.  I  would  never  convict  any 
person  of  murder  or  manslaughter,  unless  the  fact  was  proved  to  be 
done,  or  at  least  the  body  found  dead.  " 
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The'great  bulk  of  the  literature,  and  most  of  the  cases  regarding 
the  cotpus  delicti  aro  founded  upon  homicides.  The  number  of 
instances  which  have  come  to  light,  where  persons  have  been 
executed  for  supposed  murders,  and  the  supposed  victims  afterward 
ap[)eared  aUve,  would  seem  to  show  the  wisdom  of  the  rule  laid  down 
by  fiord  Hale,  who  city's  an  instance  where  a  man  was  missing  for  a 
long  time.  There  was  strong  ground  for  thinking  that  he  had  been 
murdered  and  his  body  burnt  to  ashes  in  an  oven.  His  supposed 
murderer  was  convicted  and  executed,  and  afterwards  the  other  man 
returned  from  sea,  where  he  had  been  sent  against  his  will,  by  the 
accused.  Lord  Hale  also  mentions  the  case  of  John  Miles,  who  was 
executed  for  the  murder  of  his  friend,  William  Ridley,  wiih  whom 
he  bad  last  been  seen  drinking.  Afier  Miles  had  been  executed 
Ridley's  body  was  found  in  a  well  where  he  had  accidentally  fallen 
while  drunk. 

Starkie  says  (2  Starkie  on  Evi.  710):  "  Upon  charges  of 
homicide,  the  accused  shall  not  be  convicted  unless  the  death  be  dis- 
tinctly proved,  either  by  direct  evidence  of  the  fact,  or  by  inspection 
of  the  body."  A  note  to  this  text  tells  of  the  remarkable  case  of  one 
Ambrose  Gwynnett,  who  after  being  convicted  of  murder,  was 
suspended  for  a  considerable  time  in  the  usual  course  of  execution, 
and  afterward  "  gibbeted, "  that  is  exposed  upon  the  gibbet  after 
death.  Yet  in  consequence  of  a  series  of  circumstances,  he  survived 
his  supposed  execution,  and  having  escaped  to  a  foreign  country, 
actually  met  and  conversed  with  the  person,  for  whose  supposed  mur- 
der he  had  been  condemned  to  die. 

Lord  Coke  tells  of  a  casa  of  an  uncle  who  brought  up  a  niece 
whose  heir-at-law  she  was.  When  he  was  correcting  her  upon  one 
occasion,  she  was  heard  to  cry  out :  "  Good  uncle,  kill  mo  not  I  " 
Afterwards  the  girl  disappeared  and  could  not  be  found.  The  uncle 
Was  arrested  on  suspicion.  He  tlien  produced  as  his  niece,  another 
child  of  similar  appearance.  The  imposition  was  detected  and  the 
uncle  was  convicted  on  these  circumstances  and  executed.  The  niece 
afterwards  made  her  appearance  to  claim  her  fortune  and  was  proved 
to  be  the  true  child.  She  had  run  away  from  home  after  being  pun- 
ished by  her  uncle. 
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A  note  in  1  L?ach,  264,  mentions  this  case  :  '•  Three  man  were 
tried  and  convicted  for  the  murder  of  Mr.  Harrison,  of  Camden,  in 
Gloucester-shire  One  of  them,  und*T  promise  of  pardon,  confessed 
himself  guilty  of  ihe  fact.  The  confession,  therefor»»,  was  not  given 
in  evidencj  against  him,  and  a  few  years  afterwards  it  appeared  that 
Mr.  Harrison  was  alive." 

As  old  as  the  Roman  Law  is  ihe  rule  that  extrajudicial  confessions 
of  one  ac'cused  of  crime  must  not  be  re-eived  in  evidence  until  after 
the  corpus   delicli  has   been    established.     "  DiVjenter  cacewfum-est 
judirine     tuppUcium     praecipittt    antequain    de     crimine  consider  it,  " 
(  "  Great  care  has  to  be  exercised  by  Judges   not  to  render  judgir.ent 
before    it  shall   have   been  proved  as   just  by    the  crime.  "  )     "  Pe 
orpore  inter  ficti  nec^ssfi  eH  ut  cjiistet.  "      ("  It  is  necessary  that  it  be 
established  from  the  body  of  the  assassinated.")    These  were  maxims 
of  the  Roman  law.     While  it  seem  to  be  universally   accepted  that  a 
conviction  will  be  sustained  upon  the  uncorroborated  confession  of  the 
accused,    outside   of  the   proof  of  the  corpus  delicti,  the  safety  of  the 
rule  miybe  open  to   doub\     Confessions  to   the  police  cut  a  large 
figure  in  criminal   cases,   and  the   evidence  of  many   of  these  con- 
fessions is  open  lo  at  least  suspicion.     The  police  are  interested  in  se- 
curing convictions.     Of  courio,   such  extra  judicial  confessions,  to  bo 
admissible  as  evidence,  must  be  or  must  be  supposed  to   be,    free  and 
voluntary:  it  is  not   such    tonfession    which    is  open  to  suspicion,  but 
sometimes  the  evidence  of  it.  '•  Confessions  are  the  weakest  and  most 
suspicious  of  all  testimony,  "   says  Blackstone,    "  ever   liable  to  be 
obtained  l>y  artifice,  false  hopes,  promise  of  favour  or  menaces;  seldom 
remembered  accurately,  or  rep: rted  with   due  precision  ;   and  incap- 
able in  (heir  nature  of  being  disproved  by  other  negative   evidence.  " 

But  confessions,  no  matter  how  free  and  voluntary,  cannot  of 
them  elves  lake  the  place  of  proof  of  the  fact  that  a  crime  has  been 
actually  committed.  If,  however,  the  corfvs  delicti  be  otherwise 
established,  a  conviction  of  ihe  defendant,  on  his  confession  alone, 
will  bo  sustained.  That  confessions  of  themselves  cannot  be  relied 
upon,  is  shown  by  m  iny  reported  cases.  For  example  in  France  a 
man  was  convicted  on  bis  own  confession  of  the  murder  of  a  widow 
who,  two  years  later,  returned  lo  her  home,  and  who  had  received  no 
injury. 
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At  KatisboD^,  in  1849,  a  twenty-year-old  girl  confessed  to  infanti- 
cide by  throwing  her  infant  into  the  river.  She  gave  the  fullest  and 
circumstantially  convincing  details  as  to  its  birth,  and  how  she  had 
destroyed  it.  The  Bavarian  laws  however,  required  that  an  ex- 
amination be  made,  and  upon  being  sent  to  a  hospital,  it  was  found 
that  the  girl  had  nev»?r  been  pregnant,  but  was  the  victim  of  an 
hallucination.  Bunyan  tells  of  the  case  of  "Old  Todd"  who  was 
hanged  at  Hartford,  England,  for  being  a  thief.  While  the  Judge  was 
on  the  bench,  Todd  came  into  Court  and  confessed  to  having  perpetrated 
or  having  been  accessory  to  every  robbery  which  had  been  committed  in 
the  neighbourhood  for  many  years.  "  I  am  the  veriest  rogue  unhung  " 
said  Old  Todd  to  the  ("ourt.  He  was  indicted  for  several  felonies, 
to  all  of  which  he  vociferously  confessed  his  guilt,  and  he  was 
hanged.  As  was  afterward  said  his  guilt,  if  not  imaginary  in  fact, 
was  in  law. 

A  leading   case  in  point    in   this  country,  America,  is  that  of  the 
two  Boorn  brothers,  convicted  in  the  Supreme  Court   of  Vermont,  in 
Bennington  country,  in   1819,   of  the  murder  of   Russell  Colvin  on 
May,  10,  1812,  cited  in  1  Greenleaf  on  Ev.  290;  Colvin  was  a  weak- 
minded  brother-in-law   of  the   Boorns,    who,   it  was   believed,  con- 
sidered it  a  burden  to  have  to  support  him.     On  the  day  of  Colvin's 
disappearance,  he  had    a  violent   quarrel  with  the  Boorns,  in  a  field. 
One    of   the  brothers  struck    Colvin  on  the   head  with  a  club,  which 
felled  him   to   the  ground.     There  were  suspicions  that  Colvin  had 
been  murdered,  which  were  increased  by  finding  his  hat    in  the  field 
a  few    months  afterwards.     These  suspicions   subsided,  but  in  1819, 
owing  to  a   dream  of   a  neighbour,  interest  in  the  matter  was  again 
revived.     A  new  search  resulted  in  finding  the  pocket   knife  of  Col- 
vin, and  a  button  of  his  clothes  in  an  old  open  cellar  in  the  field,  and 
in   a  hollow  stump,  not  many  roils  distant,  were  discovered  two  nails 
and  a   number   of  bones  believed  to  be  those  of  a  man.     Upon    this, 
both  the   Boorns  confessed   to   the  murder,   were  convicted  and  sen- 
tenced to  die.     The  legislature  commuted  the  sentence   of  one  of  ihe 
brothers  to  life  imprisonment.    Colvin  was  found  in  New  Jersey,  and 
he  returned    home   in    time  to  prevent   the  execution  of   the    other 
brother.     The  Bjorns  had   confessed  to  the  murder  and  secreting  of 
the  bjdy  upon   the   advice  of   friends,  who  held   that  as  they  would 
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certainly  be  convicted,  their  only  chance  of  life  was  in  making  a 
j^enitential  confession,  and  thereby  obtaining  a  recommendation  for 
mercy. 

In  1841,  in  our  own  State,  three  brothers  named  Trailer  were 
arrested  on  the  charge  of  having  murdered  one  Fisher,  who  was  last 
seen  in  their  company.  Circumstantial  evidence  was  produced  show- 
ing tracea  of  a  death  struggle,  where  tlie  murder  was  said  to  have 
been  committed. 

The  case  was  slrengthened  by  expressions  alleged  to  have  been 
used  by  one  of  the  Trailers  as  to  his  having  become  the  legatee  of 
Fi^hel's  property.  At  tlie  examination  before  the  Magistrate,  one 
of  tlie  three  brothers  made  a  confession  detailing  circum-tantiallv 
the  whole  transaction,  showing  the  previous  combination  and  ending 
with  the  direct  statement,  under  oat:?,  of  the  homicide.  "To  the 
amazement  of  the  whole  country,  however, "  we  are  told,  '*the 
deceased  made  his  appearance  just  in  time  to  intercept  a  conviction  : 
and  the  onlv  way  of  accounting  for  the  confession  which  had  been 
produced  was  that  the  party  who  made  i^,  in  the  desperation  of 
impending  conviction,  took  this  method  of  cuting  short  sus- 
pense." 

Proof  of  the  corpus  delicti  need  not,  however,  be  entirely  outside 
the  confession.   For  example  : 

In  Bergen  t.  The  People,  17  111.  42G,  our  Supreme  Court 
reversed  the  judgment  on  the  Will  Country  Circuit  Court,  because  of 
the  refusal  of  an  instruction  that  the  defendant  could  not  be  convict- 
ed upon  his  mere  confession^,  male  out  of  Court,  uncorroborated 
by  facts  and  circumstances.  The  conviction  was  for  incest  with 
defend  mt's  daughter.  "  A  great  variety  of  facts  usually  attend  or 
are  incidentally  connected  with  the  commission  of  every  crime,"  says 
Justice  Skinner,  "  proof  of  any  number  of  these  facts  and  cir- 
cumstances, consistent  wit^  the  truth  of  the  confession,  or  which  the 
confession  has  led  to  the  discovery  of,  and  which  would  not  probably 
have  existed  had  the  crime  not  been  committed,  necessarily  cor- 
roborates it,  and  increases  the  probability  of  its  truth.  In  this  case, 
from  the  nature  of  the  crime,  proof  of  the  corpus  delicti^  indepen- 
dently of  the  confession,  except  by  the  guilty  participant,  and  in  fact 
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without  proving  also  the  defendant  guilty  of  the  crime  charged 
would  be  imj)ossible.  There  is  necessarily  no  victim,  nothing  visi^l« 
or  tangible,  the  subjec-t  or  consequence  of  the  wrong,  capable  of  ns- 
cerlainment  and  of  proof.  To  require  it  would  be  to  require,  inde- 
pendently of  the  confession,  proof  of  defendant's  guilt.  The  cor- 
roborative evidence,  therefore,  must  consist  of  facts  or  circumstances 
appearing  in  evidence,  independent  of  the  confession  and  consistent 
therewith,  tending  to  confirm  and  strengthen  (he  confession.  With- 
out proof  aliunde^  mere  confession  ihat  the  crime  charged  has  been 
committed  by  some  one,  or  of  some  fact  or  circumstances,  confirma- 
tory of  the  confession,  a  party  accused  of  dime  can  not  be  found 
guilty,  unless  such  confession  be  judicial,  or  in  open  Court.  It  is 
the  mere  naked  confession,  uncorroborated  by  any  circumstance  in- 
spiring belief  in  the  truth  of  the  confession,  arising  out  of  ihe  conduct 
of  the  accused,  or  otherwise,  we  hold  insufficient  to  convict,  and  the 
corroborating  fact  or  facts  in  proof  need  not,  necessarily,  independent 
of  the  confession,  tend  to  prove  the  corpus  delicti,^' 

In  Grey  r.  The  Commonwealth,  decided  by  ihe  Pennsylvania 
Supreme  Court  in  1882,  the  Court  in  the  opinion  said  :  "  While  it 
ii  familiar  law  that  a  confession  is  not  evidence  in  absence  of  proof 
of  the  corpus  delicti  yet  I  am  not  aware  of  any  case  which  holds  that 
corpus  delicti  must  first  be  proved  beyond  the  possibility  of  doubfc.  It 
is  a  fact  to  be  proved  like  any  other  fact  in  the  cause,  and  be  found 
by  the  Jury  upon  competent  evidence.  The  true  rule  in  such  cases 
is  believed  to  be  this  :  When  the  Commonwealth  has  given  sufficient 
proof  of  the  corpus  delicti  to  entitle  the  case  to  go  to  the  Jury,  it  is 
competent  to  show  a  confession  made  by  the  prisoner,  connecting  him 
with  the  crime.  Under  such  circumstances,  the  Jury  should  first 
pass  upon  the  sufficiency  of  the  evidence  of  the  corpus  delicti. 
If  it  satisfies  them  beyond  a  reasonable  doubt,  that  the  crime 
has  been  committed,  then  they  are  at  liberty  to  give  the  confession 
such  weight  as  it  is  entitled  to,  taking  into  view  the  circumstances 
surrounding  it  and  the  extent  to  which  it  has  been  corroborated. 
There  is  no  rule  of  the  Criminal  Law  which  requires  absolute  certainty 
about  this  or  any  other  question  of  fact.  If  ic  were  otherwise,  it 
would  be  impossible  to  convict  of  any  offence  in  any  case.  All  the 
law  requires  is  that  the  corpus  delicti  shall  be  proved  as  any  other 
fact,   that  is,  beyond  a  reasonable  doubt,  and  that  the  doubt  is  for  the 
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Jury.     The  identity  o£  a   Im man  body    or  even  of  a  skeleton,  may  be 
proved  by  circumstances,  as  miy  any  other  facts." 

"In  prosecutions  for  murder,"  says  the  Court  in  Lovelady  r.  the 
Stat<»,  14TfX.  App.  518,  "it  is  incumbent  on  the  State  to  establish 
the  corpus  delicti  in  its  entirety,  which  consists  of,  first  a  criminal  act ; 
and  second,  the  defendant's  agency  in  the  commission  of  such  act, 
whereunder  the  burden  of  proof  is  upon  the  State  to  show  first  tho 
death  of  the  party  alleged  to  be  d^^ad,  and  that  the  death  was  pro- 
duced by  th-d  criminal  act  of  some  one,  and  was  not  the  rrsult  of 
accilent  or  natural  causes,  ani  that  the  defendant  committed  the  act 
which  produced  the  death.  This  proof  can  be  made  by  circumstantial 
evidence.  Death,  and  that  death  was  produced  by  criminal  agency 
are  concurrent  elements  of  the  corpus  delicti  which  must  be  already 
shown  before  a  conviction  can  be  had  alone  upon  the  confession  of  a 
defendant." 

Another  case  in  which  ihe  Illinois  Supreme  Court  refused  to   let  a 
conviction  stand,  fjr  want  of  proof  of  the  corpus   delicti^   independent 
of  the  confession,  is  Williams  et  al  r.  The  People,  101  111.  382,  from. 
Randolph  county.     The  indictment  was  for  receiving  stolen  property, 
to   wit,  money,  knowing  the  same  t  >  have  been    stolen.     The    defen- 
dants, two  coloured  men,  ware  found   in  possession  of  some  gold  and 
notes,  to  an  unusual  amount   for  them.     They    were   asked  if  it  was 
not  the  proceeds   of  a  robbery  on  the  boat  "  Golden    Dust, "  and  they 
said   it  was,    and  that  it  h.ad  been  given  them    by  a  white    man,  wLo 
told    them  to  go  along  and  keep  their  mouths   shut.     Tliey  admitted 
having  heard  of  a  robbery  on  the  "Golden  Dust."     They    were    con- 
victed on  the  indictment,  but  the  Supreme  Court  said  nay,  "  To  make 
out  the  offence  charged  in  the  indictment,  it  devolved  upon  the  people 
to  prove  beyond  a  reason  ible  doubt,   that  a  larceny   of  the  money  had 
been   cjmmitted.     Upon    this    bottom   fact,    the   whole    prosecution 
depended,   this   fact  being  what  is  known  as  the  corpus  debc^l,   could 
not  be  eitablished  alone  by  the  confes-iion  of  the  accused." 

In  a  conviction  upon  a  confession  for  horse  stealing,  which  went 
to  our  Supreme  Court  from  Scotk  county  (May  t\  The  People,  92 
111.  343),  the  Court  said  :  "There  is  no  competent  evidence  of  any 
larceny  having  been  committed  aside  from  the  confessions  of  the  de- 
fendant, and  even  they  are   quite  meagre  to  that  end.     The  most  to  be 
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derived  from  them  is  that  the  defendant  took  the  h')rse  and  trade  1  it 
off,  and  upon  going  to  the  person  to  whom  he  snid  he  had  traded  ihe 
animal,  ii.  was  found  in  that  person's  possession/'  ^o  rorpvs  delict* 
had  ben  proved.  Tho  horse  had  been  sold  lo  a  n.an  named  lUack- 
fird,  andwas  supposed  tu  have  been  stolen  from  one  Ilardesty,  but 
neither  ono  was  called  as  a  \>itie-s  on  the  trial.  The  judgment  was 
reversed. 

In  Andrews  r.  The  People,  117  111.195,  on  an  iiid  etment  for 
receiving  stolen  properly,  etc  ,  the  Supreme  Court,  in  affirming  the 
conviction  of  (he  Court  below,  said:  in  a  case  of  this  ch»iracter  it 
was  nect»siary  to  prove  that  I  he  g<Jods  had  been  s'olen,  by  evidence  in- 
depende  t  i.f  the  confessions  of  (he  defendant.  AVhen  thut  fac(,  which 
may  b3  regarded  as  the  corpus  delicti^  was  established,  then  the  defen- 
dant. niHy  be  convicted  upon  evidence  of  hi^  own  confessions." 

The  corpus  delicti  cannot  be  cstablishotl  by  the  uncorroborated  evi- 
dence of  an  accomplice.  Nor  is  criminal  intent  an  essential  part  of 
the  ctrjtui  delicti — pr.vof  if  ii  may  bo  complete    without  it. 

The  >trict  rule  thit  the  orpus  delicti  m  ist  be  estiblished  bytlircot 
and  poiitivo  proof  has  bjyn  modified, and  presumptive  or  circumstan- 
tial evidt^ncc  is  entirely  competent  to  establish  it.  The  rofj,Hs  delicti 
may  be  proved,  like  any  other  point  in  the  rase,  by  this  kind  cf  evi- 
i!en;e.  When circurostatitial  evMence  is  employed, however,  it  should 
be  "  cogent  and  irresistible  "  and  the  corjnts  delicti  must  bo  proved 
beyond  .:  reascnnble  doubt.  Justice  Best,  author  of  Best's  Evidence 
in  the  King  r.  Burdett,  I  Barnwell  and  Aldencn,  said:  "Until  it 
pleases  Providence  lo  give  u^  means  beyond  these  our  present  faculties 
siflford,  of  knowing  things  done  in  secret,  we  mu*t  act  on  presumptive 
proof,  or  leave  the  worst  crimes  unpunished.  1  admit  where  presump- 
tion is  attempted  to  Lo  raised  as  to  the  corpus  delittl,  that  it  ougLt  (o 
bo  strong  and  cogent  "  Most  of  the  cases  discussed  in  ihe  books  in 
ihis  connection,  are  indictments  for  homicide,  and  have  arisen  where 
the  allege  1  killing  was  at  sea  and  the  body  was  cast  overboi^rd  or 
wherrt  the  body  was  consumed  wholly  or  in  part  by  fire,  or  nearly  de- 
stroyed by  other  means.  In  some  of  ti.e  Stat<  s,  this  questi.  n  is  regu- 
late 1  by  statute.  In  Texas,  for  example,  it  is  provided  by  statute  law 
ihat  the  body,  or  a  portion  of  it,  must  be  found  nnd  sufficiently  iden- 
tified  to  establish  the  fact  of  death. 
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By  a  New  York  statute,  enactetJ  subsequent  to  the  decision  in  tlie 
Riiloflf  case  and  following  the  rule  laid  down  herein,  in  homicide 
cases,  a  conviction  is  prohibited  "  unless  the  death  of  the  person  al- 
leged to  have  been  killed  and  the  fact  of  the  killing  by  ih»*  defendant 
as  alleged,  are  each  established  as  independent  facts,  the  former  by 
direct  proof  and  the  latter  beyond  a  reasonable  doabt." 

Kentucky  and  some  other  States  also  have  statutes  in  regard  to 
the  same  subject. 

Bishop  in  his  Criminal  Procedure,  says:  "If  we  look  at  the  matter 
as  one  of  legal  principle,  we  can  hardly  fail  to  be  convinced  that  while 
the  corpus  delicti  is  a  parfcof  the  case  which  should  always  receive  care- 
ful attention,  and  no  man  shou'd  be  convicted  until  it  is  in  some  way 
made  clear  that  a  crime  has  been  committed,  yet  there  can  be  no  one 
kind  of  evidence  to  be  always  demanded  in  proof  of  this  fact  a'«v  more 
than  of  any  other." 

A  leading  English  case  regarding  proof  of  the  corpus  deliefi  by  cir- 
cumstantial evidence,  is  that  of  the  King  r.  HinJmarsh,  2  Leach's 
Crown  Law  648.  Hindmarsh,  a  seaman,  wa?  triel  in  England  for 
the  murder  of  his  Captain,  on  tho  ship  Eolus  while  she  lay  off  the  coast 
of  Africa.  The  first  count  in  the  indictment  chargr»d  that  the  killing 
was  done  with  a  billet  of  wood  and  the  second  count  that  Captain 
Cowie  was  murdered  by  drowning,  his  body  being  cast  into  the  sea. 
Hindmarsh  was  seen  at  nighc  by  a  fellow-sailor,  in  the  act  of  throw 
ing  his  Captain  over  the  rail.  Afterward  blood  was  found  on  the  deck 
and  near  by  a  blood-stained  bludgeon  upon  which  were  some  hairs. 
The  point  was  raised  that  the  carp//5  rffZ/c^/  had  not  been  proved,  as 
Captain  Cowie  might  have  been  picked  up  alive  by  the  crew  of  some 
of  the  neighbouring  vessels  riding  at  anchor.  The  Court,  while  ad- 
mitting this  to  be  the  general  rule  of  biw,  left  it  to  the  Jury  to  say 
whether  the  Captain  had  not  been  killed  with  the  club  before  he  was 
cast  into  the  sea.  The  Jury  so  found,  and  Hindmarsh  was  convicted 
and  executed. 

The  leading  case  in  this  country,  perhaps,  is  the  Webster  ease. 
Dr.  George  Parkman,  of  Boston,  disappeared  on  Nov.  23,  1849,  when 
he  was  last  seen  entering  the  Medical  College  in  Grove  Street.  The 
search  for  him  was  thorough  and  unceasing.  Finally  parts  of  a  body 
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corresponding  in  description  to  Dr.  Parkman  were  found  in  a  privy 
vault  connected  wih  the  labDratory  of  Prof.  Jolin  W.  Webster. 
These  parts  consisted  of  the  pelvis  of  the  right  thigh  from  hip  «o  knee. 
Tliere  was  also  found  in  ihe  same  place  a  towel  marked  with  Prof. 
Webster's  initials.  In  the  assay  furnace  of  Webster's  laboratory 
were  found,  together  with  slag  and  cinders,  a  large  uumbers  of  fra;;- 
ments  of  human  bones  and  certain  blocks  of  mineral  te  th  with 
quantities  of  melted  gold  and  a  shirt  button.  The  tejth  found  were 
ppsitively  identified  on  the  trial  by  dentists  as  those  made  for  Dr. 
Parkman  in  184(j.  In  a  tea  chest  in  Webster's  apartments  were  dis- 
covered ihe  thorax  or  che  t  of  a  hu:n  in  body,  together  with  tin  left 
thigh  from  the  hip  to  the  knee.  AV'hen  a'l  these  parts  were  placed 
together,  there  were  missi  ig  from  the  human  body,  the  head,  the  arms, 
the  feet,  and  the  right  leg  from  the  knee  to  the  ankle.  It  wan  tesiified 
to  that  the  s^keleton  thus  put  together  belonged  to  a  i>erson  about  the 
size  and  age  of  Dr.  Parkman.  There  w.is  a  mas  >  of  other  circumstan- 
tial evidence.  The  point  was  raised  that  the  orpm  dellc'i  had  not 
been  established  by  direct  nnd  positive  evidence,  but  C-hief  Justice 
Shnw,  in  his  charge  to  the  Jury,  ^aid: 

'It  has  been  some  imes  said  by  Judge  thit  a  Jury  ought  never  to 
convict  in  a  case  of  homicide  unless  the  dead  b  )dy  be  found  and  iden- 
tified. This,  a^  a  general  proposition,  is  undeniably  true  and  correct 
and  disastrous  and  lamentable  consequences  have  resulted  from  dis- 
regarding the  rule.  l»ut,  like  other  general  rule%  it  is  to  be  taken 
with  some  g  neral  qjialificalion.  It  may  sometimes  happen  that 
the  dead  boih  cannot  be  produced,  nliliough  the  proof  of  the  death 
is  clear  and  satisfactory,  as  in  the  case  of  a  murder  at  sea,  \Ahere  the 
body  is  thrown  overboard  on  a  d  irk  and  st  )rmy  ni^lit,  at  a  great 
distance  from  land  or  any  ve-sel.  Although  the  b>dy  cannot  be 
foun«l,  no  one  can  doubt  that  the  auhor  of  that  crime  i^  chargeable 
with  murder.  But  if  the  body  can  be  found  and  identified,  it  goes 
coriclusivcly  to  one  of  the  facts  necessary  to  be  proved— the  deaih 
of  the  person  alleged  to  have  been  killed.  Such  proof  i^  relied  on  in 
the  present  case.     It  is  for  the  Jury  to  Judge  of  it." 

The  prosecution  on  the  Lentgertcase,  tiied  in  Chicago  a  few  \ears 
ago,  by  Mr.  Deneen  and  Mr.  McEwen,  now  Judge  McEwon  of  the 
superior  Bench,  had  problems  of  mach  grealer  difficulty  te  mo^t  than 
were  encountered  in  the  Webster  case.     In  the  Webster   case,  as  has 
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been  seen,  almost  xin  entire  skeleton  was  found,  and  the  block  o£  teetb 
of  pecnliar  formation,  made  identificalion    of  the  deceased,  and  the 
establish^ncnt  of  tho  fa  t  tliat  a  murder  had  been     coinmiticd  a    com- 
paratively cas^y  matter.     In  11:0  Lcutgeit  cuse,  however,  then^    wore 
but  ?m  ill  particles  oE  hones,  whos-^idotiiity  as  humin  bones  had  to   bo 
established  by  expert  testim')n3\    Indeed,  without tw  >  gold  finger  rino-s 
^vhich  were  found  in  the  v.it  where  the  body  h  id  b  en  consumed,  therj 
cou'd  havob;^en  no  convi  ton,  for  want  of  sufficient  proof  of  t!ie  cor/>us 
(leUctf\  nor,  in  'eed,  without  tlie  finding  of  these  rin^^%  would  Leutgert 
have  b3(n  arresfrd  at  all  for  that  murder.   Had  tho  I  eutgertcase  gone 
to  our  Supreme  Court,  I  have  no  doubt  it  wo  »ld  have  become  America's 
leading  ca^c  on  proof  of  tlie  corpus  delicti  by  circ  mstantial  evidence. 
There  nie  points  of  .similarity  between  the  Webster  and  Le::tgert  cases 
and  I  have  so  nctim'cs   wondered  if  Leutgert  did  not  have  knowled  40 
o£  the    M:is.sachusetls  case.     Tho  m^an*  used  by  the    Chicago  >au.?agt' 
mak-*r  to  destroy  ths  hoJyof  his  wif.',  was  po  a^h.  Dr.  Charles  T.  Jai-k- 
son,  one  of  tho  witnesses  in  tho  Webster  case,  testified  that  die  flesh  of 
a  human  bo  ly  if  cut  up  into  snidl  pie  es,  an  1  bo  led  in  po'ash,  mlglit 
hi  dissolved  1:1  t.vo  or  tliro^  ho.irs.     Njxt  to  Hi's  t'le  host  substance  to 
uoiridi33oVi  »g  )r  di?;)  »si:iT  ot  i  hu  ni:i  bol/  would,  [  think,  bj  nit  ij 
acid,  and  the  difficulty  or  dang'^r  attendant   u{)on  its    iise,    so  far  as 
the  evolution  of  noxicus  vapour  is  ccncenicd,  would  d(  ]  end  uj^cn  the 
degr.  6  cf  heat  applied." 

As  illustrating  the  general  doctrine  that  the  corpus  delicti  may  be 
established  by  circumstantial  evidence,  I  shall  cite  briefly  a  few  cises 
farther.  In  Alviso  v.  The  people,  reported  in  55  Calif.  2:^0,  two 
defendaijits  were  indicted  for  the  murder  of  one  Eahland.  Tho  evi- 
doaco  showed  that  they  went  to  Ru'dand'shomo  for  the  purpose  of 
killing  him  and  oppropriating  his  sheep.  One  of  the  defendants  ^hot 
him  twice — once  in  tho  head  an  I  onee  in  the  back,  either  shot  beincr 
likely  to  produce  death,  lluhland  ran  into  his  cabin,  and  was  never 
seen  again  or.  heard  of.  ,.  That  night,  a  dark  one,  defendants,  built  a 
large  fire,  and  subicquently  a  few  bones  Avere  foimd  in  the  ashes  too 
small  to  be  indentified  as  human  bones.  The  sheep  of  Ruhland  were 
foiindi  i*i  the  possession  of  the  defendants,  who  sola  the  wool  and 
applied  the  proceeds  to  their  own  use.  Held  that  the  corpus  delicti 
had  been  suflSciently  established. 
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In  the  case  of  Peg^y  Isly,  who  disappeared  from  hcfr  homo  iii 
December,  1859  (State  v.  AVilliams,  52  N.  Ca.  446),  it  appeared  from 
the  evidence  that  the  defendant.,  Williams,  had  been  intimate  with  the 
girl.  In  ashes  of  a  fire  of  a  log  heap  near  Williams'  home,  were  found 
fragments  of  bone%  hairpins,  common  pins,  a  button  and  a  hook  and' 
eye.  Amang  the  bones  were  part  of  a  human  skull,  a  part  of  a 
cheek  bone,  and  some  teeth.  Held :  that  whore  the  identity  of  a  body 
is  comple'ely  destroyed  by  fir.\  or  other  means,  the  corpus  thlicti^  as- 
well  as  other  parts  of  tho  case,  nny  ba  proved  by  presumptive  or  cir-' 
cams  tan  tial  evidence. 

In  McCulloch  r.  The  State  (43  Ind  109]  the  fac'.  were  :  AVilliam 
C.  Morgin  (for  whose  murder  McCulloch  was  tried)  started  from 
Wisconsin  on  May  5,  18G5,  with  pair  of  horses  and  a  covered  Svagon 
to  go  to  Indiana.  Some  one  not  shown  to  have  been  ih  »  defendant, 
got  into  the  wagon  with  Morgan.  But  it  was  shown  that  deceased 
and  McUuUoch  had  previously  m  ide  an  arrangement  to  go  to  Indiana 
together.  This  was  the  Lxit  ever  S3en  or  heard  of  Morgan.  In  the. 
autumn  a  human  skeleton  was  found,  not  entire,  corresponding  in 
point  of  size  with  Morgan,  in  a  slough  or  pond,  not  far  from  the 
highway,  in  Belon  county,  Indiana.  The  skull  had  also  in  the  lower 
posterior  part  and  a  ctit  or  gash  on  the  top,  apparently  made  with 
some  sharp  in  trument.  The  l.itter  could  not  have  been  self  inflicted, . 
and  was  sufficient  to  cause  death.  Held,  toorether  with  the  confessions 
of  the  defendant,  sufficient,  circumstantial  evidence  to  prov^  the 
corpus  aeiicti. 

In  John  Campbell  o.  The  People,  159, 111.9,  (from  Hamilton  County 
Circuit  Court)  the  mother  of  an  illegitimate  child  testified  that  the 
defendant  was  tho  father,  atid  that  he  came  to  her  bed  immediately 
after  the  child  was  born,  wrapped  the  infant  in  a  quilt  an  I  c»n;ied 
it  away,  leaving  the  house  and  returning  in  half  an  hoar.  No  trace 
of  the  child  was  ever  found.  Our  Supreme  Court  reversed  the  judgr 
raent  of  the  trial  Court,  on  the  ground  of  insufficient  evidenee,  but 
the  opinion  of  the  Court  in  speaking  of  proof  of  the  corpus  delicti 
by  circumstantial  evidence,  said  :  "  We  are  satisfied  that  the 
weight    of    aiithority     no.v   is    that   all     of   the     elements    of    the 

corpus  delicti  may  be  proved  by  presumptive   or     circumstantial  evi-  ' 
deuce.     *     ♦     *     The  complete  destruction  of  the  body   of  a   newly 
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horn  infant  might  not  he  difficult.  To  siiy  that  in  such  a  case, 
while  ©very  one  would  admit  that  the  body  could  be  completely 
destroyed  by  animals,  by  fire,  or  other  destructive  agencies,  cir- 
cumstantial evidence,  thaugh  of  the  most  cogent  and  convincing 
character,  would  not  ba  ad:nissible  to  show  the  fact  of  death,  well 
as  the  criminal  agency  of  the  accused  in  producing  it  would  be 
to  say  that  there  is  a  class  of  the  most  atrocio  is  crimes  which,  when 
committed  in  secret,  as  most  crimes  usually  are,  and  by  persons 
of  suffi  lent  capacity  and  skill  to  destroy  the  body,  must  go  unpunished 
because  the  law  has  closed  all  avenues  but  one  leading  to  detection 
and  has  permitted  the  criminal  himsc'f  to  close  that  one.  Wc  are  not 
prepared  to  be  so  bold.  " 

This  opinion  also  hoi  is  that  extra  judicial  confessions  are  not 
sufficient  to  authorize  a  jadgmont  of  conviction  without  sufficient 
proof  of  the  corpus  delicti. 

Let  us  now  look  at  a  few  cases  wherein  it  was  held  that  the 
corpus  delicti  had  not  been  established,  and  the  Courts  refused  to  let 
convictions  stand.  As  illustrating  the  extent  to  which  this  rule  was 
carried  in  England,  may  bo  cited  the  case  in  which  the  mother  and 
reputed  father  of  a  bastard  child  were  put  on  trial  for  its  murder 
by  drowning.  The  defendants  were  seen  to  take  the  child  to  the 
margin  of  the  dock  at  Liverpool  and  after  stripping  it,  to  cast  it  into 
the  water.  The  body  of  the  infant  was  not  afterwards  seen,  and  as 
the  tide  of  the  sea  fl.iwed  and  reflowed  into  and  out  of  the  dock,  the 
Judge  who  tried  the  father  and  mother,  observed  that  it  was 
possible  that  the  tide  might  have  carried  out  the  living  infant, 
and  on  this  ground  he  directed  the  Jury  to  acquit  the 
pri:?oners. 

A  case  frequently  cited  in  this  connection  is  Buloff  v.  The  People, 
18  N.  Y.  179.  RuloflF,  who  was  convicted  of  the  murder  of  his  infant 
daughter,  did  not  live  happily  with  his  wife.  His  wife  and  child 
were  seen  alive  and  well  on  the  evening  of  June  24,  1345,  and  were 
never  seen  or  heard  of  afterward.  The  next  day  Ruloff  borrowed  a 
waggon  and  took  a  box  from  his  own  house,  a  neighbour  helping  to  place 
the  box  into  the  waggon.  The  day  following  Buloff  returned  to  his 
home  with  the  box.     The  evidence  further  showed  that  the  defendant 
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had  in  h's  possession  a  ring  which  his  wife  had  worn  on  June  24th, 
and  a  shawl  and  some  other  articles  o£  her  apparel  ;  that  he  told 
stories  as  to  her  btiiig  seen  at  sundry  places,  where  she  was  proved 
not  to  have  been,  and  gen-raly  conducted  lumself  in  such  a  way  as 
to  lead  strongly  to  the  inference  that  he  was  the  author  of  whatever, 
if  anything,  in  fact,  had  happened  to  his  wife  and  child.  In  ihe 
house,  clothes  were  found  lying  about  in  disorder.  RuloflF  owned  a 
cast-iron  motar,  weighing  from  twenty-five  to  thirty-fije  pounds, 
which  was  missing  from  h's  house,  lie  left  a  box  containing  books, 
I  apers  and  articles  of  woman's  ap^uarel  which  had  belonged  to  Mrs. 
Ruloff,  and  a  paper  on  which  were  the  words,  "  Oh  I  That  dreadful 
hour  I  "  and  a  lock  of  light  brown  hair,  labeled,  "  A  lock  of  Harriet'^ 
hair."  H^  absconded,  and  was  found  in  Chicago,  early  in  August, 
living  under  a  false  name.  When  interrogated  there,  he  said  his 
wife  and  child  liad  died  six  weeks  before  on  the  Illinois  river.  Upon 
the  conclusion  of  the  evidence  for  the  S:ate,  defendant's  counsel 
moved  to  instruct  the  Jury  to  acquit,  on  the  ground  that  the  corpus 
delicti  had  not  been  proved,  which  was  refused.  The  New  York 
Court  of  Appeals,  however,  after  an  exhaustive  review  of  the 
authorities,  on  the  corpus  delicti  held  that  the  trial  Court  should 
have  directed  an  acquittal.  Proof  of  the  actual  death  was 
lacking,  and  circumsfances  of  strong  suspicion  are  not 
sufficient. 

In  the  case  of  The  People  <Ah  Fungh,  \6  Calif.  137,  on  the 
trial  the  only  witness  for  the  prosecution,  who  saw  the  transaction 
testified  that  he  and  another  (Jhinaman,  Tung  Hoy,  met  a  large 
number  of  country  men,  six  of  whom  took  them  out  into  the  Chap- 
paral,  tied  the  witness,  and  then  one  of  the  Chinese  struck  Tung 
Hoy  on  the  head  with  a  sword,  another  pierced  him  in  the  back 
when  he  fell.  The  witness  then  escaped  and  had  fiever  seen  Tung 
Hoy  again.  The  trial  Court  instructed  tlie  Jury  that  if  the  evidence 
of  this  witness  were  true,  defendants  were  guilty  of  murder  in  the 
first  degree.  The  Supreme  Court,  however,  held  that  this  evidence 
did  not  establish  the  fact  that  Tung  Hoy  was  dead. 

To  pass  from  the  crimson  Irial  of  murder  to  establishing  the 
eorpns  delicti  in  other  ca^eshy  circumstantial  evidence,  take  that  of 
Begina  r.   Burton.    Burton  was  seen  coming  out  of  a  ^v^who^se  on 
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the  London  dock-*,  where  he  had  no  husiness  to  be.  He  was  stopped 
by  a  constable,  whose  suspicions  were  aroused  by  the  bulky  st ite  of 
Burton's  pockets.  "  I  think  there  is  something  Avrong  with  you,  " 
said  the  constable.  "  1  hope  you  will  not  be  hard  wih  me,  "  jaid 
Burton,  as  he  threw  a  quantity  of  pepi)er  on  the  ground.  'J  he  pro- 
secuting witness  could  not  say  that  any  popper  had  been  stolen,  or 
that  any  was  missed,  but  the  pepper  that  B:irton  had,  was  of  a  like 
description  with  the  pepper  in  Uh  warehouse.  Held,  that  Burton 
was  properly  convicted  of  larceny  on  this  circumstantial  evidence  of 
the  cyrpus  deticlti.  "  If  a  man  go  into  the  London  docks  sober," 
sagely  said  Justice  Mau*e,  "  without  means  of  getting  drunk,  and 
comes  out  of  the  cellar  very  drnnk,  wherein  are  a  million  gallons  of 
wine,  I  think  that  would  be  reasonable  evidence  that  he  had  s:olen 
some  of  the  wine  in  the  cellar,  though  you  could  not  prove  any  wine 
was  stolen,  or  any  wine  was  missed. 

In  Commonwealth  r.  Tarr,  S6  Mass.  31n,  on  an  inJictm3nt  for 
adultary,  a  witness,  Marshall,  testifi3d  that  in  S:»ptemb3r  1861, 
Susannah  Millar  had  recently  given  birth  to  a  child  and  defendant 
was  asked  by  Marshall  if  it  was  true  he  was  the  father,  to  which 
defendant  replied  it  was  true,  and  added  that  in  April,  18G0,  they 
came  in  the  same  vessel  from  Cape  Breton,  and  afterward  5  lived  for 
some  months  at  his  father's  hause  in  RDckport,  and  frequently 
occupied  the  same  bed.  It  also  appeared  that  the  defendant  had 
summoned  a  physician  for  the  woman,  and  he  said  his  wife  was  aboai 
to  be  confined.  The  point  was  made  that  the  corpus  delicti  had  not  been 
established  outside  of  the  confession  of  the  accused.  The  conviction 
was  sustained,  the  Court  holding:  thefacti  in  proof  that  the  defen- 
dant resided  in  the  same  house  with  the  woman,  that  he  had  r»'ady 
means  of  access  to  her,  etc.,  "  were  all  circumstmces  corroborativj 
of  his  confession,  as  testified  to  by  the  witness  Marshall  an  1  properly 
submitted  to  the  Jury,  in  connection  with  his  admission  as  evidence 
of  guilt." 

An  interesting  case,  where  the  corpus  delicti  in  larceny,  as  well  as 
the  guilt  of  the  defendants,  is  proved  entirely  by  circnmsianti<il  evi- 
dence, is  that  of  Carrol  v.  The  People,  13G  111.  456.  This  was  a 
larceny  of  $.  9,500  from  the  Farmers'  and  Mechanies'  Bank  in  Gales- 
btirg  on  July  ?,  1879, 
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Bat,  in  couchision,  it  is  well  to  bear  in  mind  what  Black^tone  says 
o£ cirouoa^tantial  evidence:  "All  presamptive  evidence  of  felony 
should  be  admitted  cautiously,  for  the  law  holds  that  it  is  better  that 
guilty  persons  escape  than  one  innocent  suffer.  "  And  also,  as  Lord 
Stowell  says  :  "  To  take  presumptions  in  order  to  swell  an  equivocal 
and  ambiguous  fact  into  a  criminal  fact,  would,  I  take  it,  be  an  entire 
misapplication  of  the  doctrine  of  presumptions."  Mr,  Howard  0, 
Sprongle  before  the  annual  States'  Attorneys'  Convention.— T/i^ 
Chicago  T^egal  News. 


NEW  LAW  BOOKS. 

TIm  Law  of  C^rlni^— By  Messrs.  Baian  Lai,  b.a.,  ll.b.. 
Vakil,  High  Court,  and  Dhiraj  Lai  Keshav  Lai  Thokor,  b.a.,  of 
Lincoln's  Inn,  Barrister-at-Law.  Published  by  Ihe  Bombay  Law 
Reporter  office,  Bombay,    [pp.    LXVIII  +  943.     Price  Rs.  10.] 

Here  is  a  volume  of  vast  size.  The  title  page  calls  it.  "  The  Law  of 
Crimes."  In  this  superb  guise  we  find  a  work  of  great  merit — an  able 
and  learned  commentary  on  the  Indian  Penal  Code  (Act  XLV 
of  18G0).  The  notes  on  each  section  are  divided  into  three  miin 
heads  :— rfirst  of  all  come  the  general  comments,  then  the  pith  of 
judicial  decisions,  and  lastly  the  substance  of  rules  of  practice  and 
pleading. 

The  comments  lucidly  explain  the  cope  of  each  section  in  the 
light  of  I  he  Reports  of  the  framers  of  the  Code  and  the  criticisms  and 
pronouncements  of  the  judicial  heads.  The  case-law  bearing  on  each 
secUon  is  gracefully  arranged  and  grouped.  The  rulings  reported  in 
all  the  authorised  and  unauthorised  Reports  and  Journals  in  India  are 
c  >llected  an  I  condensed  under  various  heads  and  sub-heads.  The  rules  of 
practice  and  procedure  indicate  briefly  what  the  prosecution  must  prove 
an  I  I  he  Judge  mu^t  observe  in  trial  of  a  particular  case  cr  ofFence. 
We  have  nothiig  but  hearty  praise  for  the  unquestionable  merits  and 
usefulness  oE  the  gigantic  volume  of  more  thin  one  thousand  pages 
now  before  us.  The  student  who  wishes  to  get  a  general  knowledge 
of  the  Indian  Criminal  Law,  the  Police  Officer  and  prosecutor  who 
care  to  know  the  ingredients  of  any  offence  and  the  evid  mce  they 
ought  to  collect  and  produce,  the  Judge  who  is  anxious  to  enlighten 
his   views   by   reference    to   the  opinions  of    eminent  Judges  who 
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have  gone  before  him  or  are  now  adorning  the  Indian  Bench,  or  the 
busy  practitioner  who  stands  in  need  of  a  comprehensive  text-book 
on  the  subject  for  quick  reference  will  find  this  volume  of  great  value 
and  help  in  his  own  line. 

The  volume  deserves,  and  doubtless  will  occupy,  a  place  on  the 
shelves  of  Indian  Students,  Police  Officers,  Magistrates,  Julges  and 
Lawyers. 

Bankmiptoy  Law.— By  Edward  Mansou,  of  the  Middle  Temple, 
Barrister-at-Law.  Sweet  and  Maxwell,  Limited,  3,  chancery  Lane, 
London,  1901.     [pp.  298  +  XXXII.     Price  7  s.  6  d.J. 

This  is  volume  X  of  the  students'  series  of  Law  Books  published 
by  Messrs.  Sweet  and  Maxwell,  Limited,  3,  Chancery  Lane,  London. 
Its  object  is  to  give  an  outline  of  the  Law  of  Bankruptcy-— the  salient 
points  of  the  system — which  shall  be  intelligible  to  the  sludent  and 
business  man  alike.  It  does  not  claim  to  ba  a  comprehensive  and 
exhaustive  text-book  on  the  subject;  but  within  its  limited  scope^  it 
embraces  a  clear  exposition  of  the  law  of  Bankruptcy.  It  i-j  well  worth 
t!io  perusal  by  a  stu lent  who  can  ill  spare  time  to  go  through  the 
bigger  volumes  on  the  subject,  an  1  at  the  same  time  must  needs  mas- 
ter the  rudiments  of  this  branch  of  the  law  for  his  Examination. 

Th^  lpawy^p'9  Comiiaillon.— By  T,  V.  Sanjiva  Row,  1st 
grade  Pleader  Trichinopoly  (Madras).     Part  V. 

Part  V,  of  this  periodical  publication  is  now  before  us.  It  contains 
the  first  2G  sections  of  the  Indian  LimiUvtion  Aot  (XV  of  1577).  In 
our  previous  reviews  on  the  several  parts  of  the  publication  we  no- 
ticed at  length  the  advantages  it  affords  to  the  InlianBjujh  and 
Bar.  All  we  need  say  now  is  that  Mr.  Sanjiva  Row  is  up  to  his 
undertaking  and  every  instalment  he  sends  out  is  an  improvement  on 
its  predecessor.  The  part  under  review  conUiins  all  that  one  could 
desire  consistently  with  the  object  (he  author  has  in  view.  We  wish 
him  success. 


Digiti: 


zed  by  Google 


THE 


^rlmittd  Jmtt  Jutirnal 

^  OF 


INDIA^ 


JOURNAL 


|lo»,2Aa]  FEB,  and  HIARCH  1905,  [Vel,  11 

THE  DEVELOPMENT  OF  JUKISPRUDENCE 
DURINGTHE  PAST  CENTURY  (I). 

fHE  term  "  jnrispruJence"  lias  been  used  with  so  many  meanm^<i 
and  ea"h  m  waning  is  so  vague,  that  it  is  necessary  at  (he  out-et 
of  any  discussion  of  it  to  limit  in  some  way  the  meaning  intended  to 
be  put  uj^on  it.  By  jarisprudence,  as  used  in  the  programme  of  thiJ* 
Congress,  I  understand  to  bo  maant  the  whole  body  of  1  iw  of  the 
European  and  American  nations,  regarded  as  a  philosophical  system 
or  systems  ;  in  short,  the  science  of  justice,  as  practised  in  civilized 
nations.  My  own  topic,  therefore,  is  to  describe  the  changes  in  the 
law  or  in  the  understanding  of  the  law  in  the  civilized  world  during 
the  past  century. 

So  broad  a  subject  cannot,  of  course,  be  treated  exhaustively,  nor 
can  anv  part  of  it  be  examined  in  detail.  My  effort  will  be  merely 
to  suff^yest,  in  case  of  a  few  branches  of  law  where  the  changes  seem 
to  be  typical,  the  co  ir*e  and  reason  of  those   changes. 

If  we  compare  the  condition  of  the  law  at  the  beginning  of  the 
century  with  its  present  condition  we  shall  gain  some  idea  of  the 
amount  of  change  in  the  law  itself  and  its  administration.  In  England 
conservatism  and  privi'ege  and  the  dread  inspired  in  the  heart 
ot  the   people  by  the  excesses  of  the  French  revolution    conspired  to 

1.    Address  delivered  before  the   Congress  of  Arts   and  Science,  at  St.   Louis, 
September  20, 1904,  in  the  Division  of  Jurispnidence. 
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retain  in  the  law  the  medioval  subtleties   and    crndities,    though    tlie 
reason  of  them  had  been  forgotten  and  the   true  application  of   them 
often  mistaken.     The  criminal  law  was   administered    with   ferocity 
tempere«l  by  ignorance  ;  all  the  anomalies  and  mistakes   winch    have 
disfigured  its  logical  perfection  are  traceable  to  the  period  just  before 
the  beginning  of  the  last  century.     Criminal  procedure  was  still  crude 
and  cruel.   The  accuseJ  could  neither  testify  nor  be  assisted  by  coun- 
sel legally,  death,  actually,  a  small  fine  or  at  most  transportation,  was 
T:he  punishment,  for  most  serious  oflfences.     The  amount  of  crime  in 
proportion  to  the  population  was  enormously  greater  than  now  ;  there 
were  no  preventive  measure?,  no  police,  not  even  street  lights.     Tbc 
law  of  torts  occupied  almost  as  small  a  place  as  it  did  in  the  proposed 
codes  ;  the  law  of  contracts  was  so  unformed  that  it  was  not  certain 
whether  Lord  Mansfield's  doctrine  that  a  written  commercial   agree- 
m»nt  needed   no   consideration,   would   prevail  or    not.      Business 
corporations  were  hardly  known  ;  almost  the  whole   field   of  equity 
was  hidden  by  a  portentous  cloud.     Lord  Eldon   had   just    become 
chancellor.   What  the  1  iw  of  England  was,  such  with  little  difiEerence 
was  the  law  of  our  own  country.   Its  application  to  the  complex  life  of 
the  present  was  not  dreamed  of;  and   it  had    to  be  greatly  changed 
before  it  could  be  adapted  to  the  needs  of  to-day.     Yet  to  say,  as  did 
Bentham,  that  it  was  rotten  to  the  core  atid  incapable  of  amendment 
was  grotesquely  incorrect;  to  say,  as  one  of  his  latent  disciples  did,  that 
it  was  the  laughing-stock  of  the  Continental  nations  is  strangely  to 
misread  history.     In  1803,  with  all  its  imperfections  and  crudities,  it 
was  probably    the  most  just  and  humane  system  of  law    under  which 
human  beings  were  then  living. 

On  the  Continent,  feudal  rights  characterized  civil  law  ;  torture 
was  the  basis  of  the  administration  of  criminal  law.  And  in  no 
country  of  any  size  had  the  people  yet  obtained  what  had  been  given 
to  Eglishmen  by  their  greatest  king  more  than  six  hundred  years  be- 
fore,— a  common  law.  Each  province  throughout  southern  and  western 
Europe  had  its  custom,  each  land-owner  his  own  jurisdiction.  The 
rigour  of  the  criminal  law  had  been  somewhat  moJified  in  Franco  by 
the  legislation  of  the  revolution,  and  just  at  the  beginning  of  our  cen- 
tury the  Civil  Code,  first  of  the  French  Codes,  was  adopted.  These 
codes,   temporarily  or  permanently   impressed  on   a  large  part  of 
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Europe  oukiiile   oE   Franoe,    co  istitufced  the  boginning   oE    modern 
legislativo  reform. 

The  spirit  of  ihc  time  molds  and  shapos  its  law,  as  it  molds  and 
shaj  es  its  manner  of  thought  and  the  whole  current  of  its  life.  For  law 
is  the  effort  of  a  people  to  express  its  idea  of  right ;  and  while  right 
itself  cannot  change,  man's  conception  of  right  changes  from  age  to 
ag«»,as  his  knowledge  grows.  The  spirit  of  the  age,  therefore,  affec- 
ting as  it  must  man's  conception  of  right,  affects  the  growth  both  of 
the  »)ommon  and  of  the  statute  law.  But  the  progress  toward  ideal 
right  is  not  along  a  straight  line.  The  storms  of  ignorance  and 
passion  blow  strong,  and  the  ship  of  progresj  must  beat  against  the 
wind.  Each  successive  tack  brings  us  nearer  the  ideal,  yet  each  seems 
a  more  or  less  abrupt  departure  from  the  preceding  courie.  The 
radicals  of  one  period  become  the  conservatives  of  the  next,  and  are 
sure  that  the  change  is  a  retrogression  ;  but  the  experience  of  the  past 
a-sures  us  that  it  is  progress. 

Two  su  h  changes  have  com  j  in  the  last  century.  The  eighteenth 
.  had  been,  on  the  whole,  a  self-sufficient  century;  the  leaders  of  thou<rht 
were  usually  content  with  the  world  as  it  was,  and  their  ideal  was  a 
classical  ono.  T!ie  prophets  of  individuality  were  few  and  little 
hscled.  But  at  ths  end  of  iho  contury,  following  the  Amsrican  and 
French  revolutions  an  abrupt  changi  cam 3  over  the  prevailinty  current 
of  thought  throughout  the  civilized  world  ;  and,  a^  the  beginning  of 
the  period  under  discussion,  the  rights  of  man  and  of  nations  became 
subjects  not  merely  of  theoretical  discussion  but  of  political  action. 
The  age  became  one  of  daring  speculation.  Precedent  received  scant 
consideration.  The  American  revolution  had  established  the  right  of 
the  common  people  to  a  voice  iu  tSe  government.  The  French  rdvolu- 
tion  had  swept  feudal  rights  from  the  civilized  world.  Althougli  the 
French  Republic  was  just  passing  into  the  French  Empire,  it  was  an 
empire  which  bolonged  to  the  people,  and  one  of  which  they  were 
proud.  Th3  Emperor  was  th'^  representative  and  the  i  lol,  not  of  an 
aristocracy,  but  of  his  peasants  and  his  common  soldiers.  The  dreams 
of  Napoleon  himself,  to  be  sure,  were  not  of  an  individualistic  paradise, 
where  each  man's  peri^onality  should  havo  free  play  and  restraint  on 
hb  inclinations  bo  reduced  to  the  minimum  ;  but  so  far  as  he  was  able 
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to  pat  his  centralizing  ideals  into  execution  he  raised  but  a  tem|>orary 
dam,  which  fir.-t  spread  the  flood  of  liberty  over  all  Europe  and  was 
finally  swept  away  by  the  force  of  the  current. 

Starting  from  this  point,  the  spirit  of  the  time  for  more  than  a 
generation  was  luimanitarian  and  individualistic.  In  poliiical  affairs 
indepcnJonc3  was  attempted  by  almost  every  subordinate  people  in 
the  civilized  world,  and  was  attained  by  the  South  Ameri<*an  colonies, 
by  Greece,  and  by  Bijlgium.  In  religion  freethinking  prevailed,  and 
every  creoJ  was  on  the  defensive.  In  S3ciety  women  and  children 
were  emmcipated.  Slavery  was  abolished,  and  the  prisons  were 
reformed.  It  was  a  de3tructive  rather  than  a  constructive  age,  and  its 
thinkers  were  iconoclasts. 

But  a  change,  beginning  with  the  second  third  of  the  century,  was 
gradually  accomplished.  The  application  of  the  forces  of  steam  and 
electricity  to  manufacture  and  transportation  has  h  id  a  greater  effect 
on  human  life  and  thought  than  any  other  event  of  modern  times. 
The  enormous  power  exerted  by  thes3  forces  required  great  collec  io:Js 
of  labour  and  capital  to  mike  them  effective.  Association  became  the 
rule  in  business  affairs,  and  as  it  proved  eflectual  th^re,  the  principle 
of  association  bacamo  m)re  and  more  readily  accepted  in  social  and 
political  affairs,  until  it  has  fiua'ly  become  the  dv^minating  idea  of  the 
time.  The  bdance  has  swung  ;  the  men  of  our  time  are  more  interested 
in  the  rights  of  men  than  in  the  rights  of  man;  the  whole  has  ome  to  be 
rt»garded  as  of  moro  value  tliaii  tho  separate  j)arts.  Beginning  wi.h 
construction  of  railroads  the  idea  attained  a  firm  standing  in  politics 
in  the  sixties.  Whereas  before  that  time  the  movement  had  been 
toward  separation  now  it  was  toward  cousolidition.  People  felt  the 
tie  of  nationality  stronger  than  the  aspiration  lor  individual 
development.  The  unification  of  Italy  and  of  Germany,  the  federation 
of  Canada,  the  prevalence  of  corporate  feeling  in  America  which, 
first  passionately  expressed  by  Webster,  prevailed  in  1865,  mark 
the  principle  of  a3303iati)n  in  p^litital  affvrs.  In  business  the 
great  combinations  of  capital  havo  be^ii  th^  silieit  foitaros  of  tho 
change. 

Professor   Dicey,  in  a  most  suggestive   series  of  lectures   a  few 
years  ago,   pointed  out  many   ways   in  which   the  English   law  had 
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been  affected  by  tliis  progress  o£  of  thought  during  the  nineteenth 
century.  Since  the  thought  of  the  whole  world  has  been  similarly 
affected  we  should  expect  to  find,  and  we  do  find,  that  not  merely 
English  law  but  universul  jurisprudence  has  developed  in  the 
direction  of  the  progress  of  thought,— during  the  first  period  in  the 
direction  of  strengthening  and  preserving  individual  rights,  both  of 
small  states  and  of  individuals,  during  the  second  period  in  the 
direction  of  creating,  recognizing,  and  regulating  great  com- 
binations, whether  of  states  or  of  individuals.  Ltt  us  develop  this 
line  of  thought  by  examining  the  progress  of  law  in  a  few  striiiing 
partieubirs. 

The  most  striking  development  of  the  law  of  nations  during  the 
last  century  has  been  in  the  direction  of  international  constitutional 
iaw,  if  I  may  so  call  i^  rather  than  of  the  substantive  private  law 
of  nations.  At  the  beginning  of  the  period  the  fundamental  doctrine 
of  international  law  was  the  equality  of  all  states,  great  or  small  and 
this  idea,  as  one  might  expect,  was  fully  recognized  and  insisted  on 
during  the  first  fifty  years  of  the  century.  There  was  little  develop- 
ment in  the  law  otherwise.  Each  nation  adopted  and  enforced  its 
own  idea  of  national  rights,  and  was  powerless  to  force  its  ideas 
upin  other  nations.  When,  at  the  beginning  of  the  century,  France 
set  up  her  absurd  notions  of  her  own  national  rights  other  nations 
were  powerless  to  rtstrain  or  to  teach  her.  There  was  no  internation- 
al legislature  or  ('ourt,  no  method  of  declaiing  or  tf  developing  the 
law  of  nations.  Each  state  was  a  law  to  itself,  giving  little  more 
than  lip  service  to  a  vague  body  of  rather  generally  accepted 
principles.  The  alliance  to  conquer  Napoleon,  to  be  sure,  brought 
several  great  nations  into  a  common  undertaking  ;  but  this 
alliance,  while  of  political  importance,  added  nothing  to  the  growth  of 
the  luw. 

In  the  last  half  of  the  century,  however,  there  has  been  an 
enormous  development  of  combinations,  both  to  affect  and  to  enforce 
law  ;  and  resulting  therefrom  a  development  of  the  substance  of  the 
law  itself.  The  associations  of  civilized  nations  to  suppress  the  slave 
trade  both  made  and  enforced  a  new  law.  The  concert  on  the  Eas- 
tern question,  the  Congress  of  Paris,   the  joint  action  of  the    Powers 
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11  the  case  o£  Greece  and  Crete,  and  in  the  settlement  o£  the  questions 
raised  by  the  Rasso-Turkish  and  Japanese  wars,  the  Geneva  and  the 
Hague  conventions,  are  all  proofs  o£  the  increasing  readiness  of  t:ie 
Great  Powers  to  make,  declare,  and  enforce  doctrines  of  law  ;  and 
they  have  not  hesitated,  in  case  of  need,  to  make  their  action  binding 
upon  weaker  states,  disregarding,  for  the  good  of  the  world,  the 
technical  theory  of  the  equality  of  all  states.  While  all  independent, 
states  are  st'll  free,  they  are  not  now  regarded  as  tree  to  become  a 
nuisance  to  the  world.  Perhaps  the  most  striking  change  in  the 
substance  of  international  law  has  been  the  extraordinary  develop* 
ment  of  the  law  of  neutrality.  A  hundred  yeari  ago  the  rights  and 
the  obligations  of  neutrals  were  ill  defined  and  little  enforced.  To- 
day they  form  a  principal  thema  of  discussion  in  every  war, 
and  the  neutral  nitions,  for  the  gooi  of  the  whole  world,  force  the 
belligerents  to  abate  somewhat  from  their  freedom   of  action. 

.It  may  bo  worth  while,  in  order  to  see  how  far  this  constitutionjil 
change  has  progressed,  to  look  for  a  moment  at  the  present  condition 
of  the  constitutional  law  of  nations.  We  have  a  body  of  states 
known  as  the  "  Great  Powers  "  which  have  assumed  the  regulation 
of  the  conduct  of  all  nations.  In  this  hemisphere  the  United  Stat-s 
is  sponsor  for  .all  the  smaller  independent  nations.  In  Europe  the 
Great  Powers  exercise  control  over  the  whole  of  Europe  and  Africa 
and  a  large  part  of  Asia,  while  in  the  extreme  Orient  Japan  seems 
likely  to  occupy  a  position  similar  to  our  own  in  the  western  he- 
misphere. The  constitutional  position  of  this  Confederation  of 
Powers  is  not  unlike  that  of  the  states  of  the  American  Confedera- 
tion in  1780,  and  in  certain  ways  it  is  evi  n  further  developed.  Its 
legislation  is  not  in  the  hands  of  a  single  permanent  congress,  but  it 
is  accomplished  by  mutual  consultation.  For  action,  as  Lord  Salisbury 
["once  informed  the  world,  "  unanimous  consent  is  required,"  as  was 
the  cas3  in  our  Confederation.  Executive  power  has  been  exercised 
several  times,  either  by  th3  joint  show  of  force  by  two  or  more 
powers,  or  by  deputing  one  power  to  accomplish  the  desired  result. 
The  judiciary,  as  a  result  of  the  Hague  Convention,  is  much  further 
developed  than  was  that  of  the  Confederation,  even   after   1781.     All 
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of  this  has  boen  accomplished  in  fifty  years,  and  the  prospect  of  peace 
and  prosperity  for  the  whole  world  as  a  result  of  its  farther  develop- 
ment is  most  promising. 

The  progress  that  has  been  described  is  well  indicated  by  the  conr^e 
of  the  movement  for  codification. 

Just  a  hundred  years  ago  the  first  of  the  French  Codes  was 
adopted.  These  codes  had  two  purposes :  first,  lo  unify  the  law 
which,  before  the  adoption  of  the  codes,  had  diflFered  in  every 
province  and  every  commune  of  Frmcc  ;  second,  to  simplify  it  so 
that  every  one  might  know  the  law.  The  first  purpose  appealed 
most  strongly  to  lawyers  and  to  statesmen.  The  second  appealed 
to  the  people  generally.  Whatever  reason  weighed  most  with 
Napoleon,  there  is  no  doubt  which  made  the  codes  permanent.  The 
people  of  France,  and  of  the  other  countries  where  they  were 
introduced,  hailed  them  as  creating  a  law  for  the  common  people. 
They  persisted  in  most  countries  where  they  had  been  introduced  by 
Napoleon's  arm*  in  spite  of  the  later  change  of  government  ;  whether 
the  country  on  which  they  had  been  imposed  was  Flemish,  German, 
Swiss,  or  Italian,  it  retained  the  codes  after  the  defeat  of  Napoleon, 
and  they  have  remained  almost  the  sole  relic  of  his  rule,  the  only 
governmental  affairs  which  retain  his  name,  and,  except  Pan-Ger- 
manism, the  only  lasting  monument  of  his  labour.  They  persisted 
because  they  were  in  consonance  with  the  individnalistic  feelings  of 
the  times. 

Bent  ham  urged  codification  on  England  for  the  same  reason  : 

"  That  which  we  have  need  of  (need  we  say  it  ?)  is  a  body  of  law, 
from  the  respective  parts  of  which  we  may  each  of  by  us,  reading 
them  or  hearing  them  read,  learn,  and  on  each  occasion  know,  what 
are  his  rights,  and  what  his  duties. " 

The  Code,  in  his  plan,  was  to  make  every  man  his  own  lawyer, 
and  the  spirit  of  individualism  could  go  no  further  than  that.  Con- 
servative England  would  not  take  the  step  which  Bentham  urged, 
bat  a  code  prepared  by  one  of  his  disciples  upon  his  principles  was 
finally  adopted  (by  belated  action)  in  Dakota  and  California,  and 
was  acclaimed  as  doing  away  with  the  science  of  law  and  the  need 
of  lawyers. 
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The  result  of  the  adoption  of  the  French  Codes  and  the  Bentham- 
ite Codes  has  been  far  from  what  was  hop  ed  and  expected.  TI:ey 
were  to  make  the  law  cerlain  and  thus  diminish  Hiigation  and  avoid 
judge-made  law.  That  litigation  has  not  been  diminished  by  codifica- 
tion can  easily  be  shown  by  comparing  the  number  of  reported  cases  in 
the  states  which  have  adopted  the  codes,  and  in  states  which  have 
not  adopted  them.  As  a  result  of  this  comparison,  we  find  that 
France  has  over  fifteen  volumes  a  year  of  reports  of  decisions  on 
points  of  law,  four  of  them  containing  over  2500  cases  each;  England 
has  about  ten  volumes  a  year  of  reports  of  decisions  on  points  of  law 
containing  in  all  about  900  cases.  California  has  from  three  lo  four 
volumes  of  reports  of  decisions  on  points  of  law  each  year;  100  since 
the  adoption  of  the  code  in  1871;  Massachusetts  has  two  to  three  vol- 
umes of  reports  of  decisions  on  points. of  law,  76  in  all  during  the 
same  period.  As  bearing  on  the  avoidance  of  judge-made  law, 
which  Bentham,  by  a  curious  ignoranct*,  one  is  perhaps  not  quite  jus- 
tified in  calling  insane,  regarded  as  inferior  to  legislature-made  law, 
the  result  of  the  codes  in  one  or  two  points  will  be  instructive.  The 
French  Code  provided  that  all  actions  esf  delicto  should  be  decided 
by  the  court  as  questions  of  fact,  without  appeal  for  error  of  law.  Not- 
withstanding this  provision,  recourse  has  been  had  to  the  Court  of  Cas- 
sation and  a  system  of  law  has  been  built  up  on  judicial  decisions 
similar  in  character  and  comp.ir.ible  in  amount  to  that  built  up  in 
England  in  the  same  way  during  the  same  period.  There  i?,  for  in- 
stance, a  French  law  of  libel  which  must  be  learnt  not  from  the 
code  but  from  the  pages  of  Dalloz  and  the  Pandectes  Francaises, 
just  as  our  law  of  libel  must  be  studied  in  the  law  reports  and  the 
digests.  Even  if  a  point  is  apparently  covered  by  an  express  provi- 
sion of  the  code,  judicial  decisions  may  affix  a  meaning  to  the  provi- 
sion which  can  be  known  only  to  a  student  of  law.  Thus  the  French 
Code  appears  to  lay  down  the  proposition  that  capacity  to  contract 
is  governed  by  the  law  of  the  party's  nation,  yet  the  French  cjurls 
refuse  to  apply  this  principle,  and  instead  of  it  apply  the  French  law 
of  capacity  in  each  case  where  the  other  party  to  the  agreement  is  a 
Frenchman  who  acted  hona  fide  or  whore  the  party  to  be  bound  was 
commorant  and  doing  business  in  France.  These  are  two  examples 
only  out  of  many  that  might  be  cited   of  the  failure  of  the  code    to 
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fulfil  ihe  hopes  of  its  individualist  sponsor.  If  we  leave  the  FreiK  h 
{  o!e  and  come  to  those  in  our  o.vu  country,  wc  slnll  find  the  same 
process  going  on.  The  law  of  (ya'ifornia  has  been  developed  in  much 
the  same  way  since  the  adoption  of  the  code  as  before,  and  the  com- 
mon law  decisions  of  otber  stites  are  as  freely  cited  by  her  courts  as 
authority  as  if  her  own  law  had  never  been  codified.  The  unceitain- 
ty  and  crnfusion  caused  by  the  adoption  of  the  New  York  Civil  Code 
of  Procedure  is  a  well-known  scandal. 

It  is  tiue  that  Bentham  objected  to  the  French  Code  as  imperfect 
ond  made  upon  the  wrong  principle,  and  that  Field  objected  to  the 
New  York  Code  of  Civil  Procedure  as  finally  adoj.ted.  These  objec- 
tions were  most  characteristic*.  Every  codifier  desires  not  merely  a 
code  but  his  own  code,  and  will  not  be  satisfied  with  any  other, 
llenre  it  follows  that  no  complete  code  can  be  adopted  which  would 
be  satisfactory  to  mmy  experts  in  law.  Furthermore,  no  codifier 
will  be  satisfied  to  accept  the  judgment  of  a  court  or  any  body  of  other 
men  upon  the  meming  cf  h's  code,  nor  to  accept  the  interpretation  of 
the  executive  depaitment  on  the  proper  execution  of  the  law.  It 
will  follow  that  each  codifier  ot  the  Benthamite  type  must  be  legis- 
lature, jndge,  and  sheriflF,  and  the  logical  result  (like  the  logical  result 
of  all  individualism  carried  to  an  extreme)  is  anarchy. 

This  failure  of  the  hope  of  the  indiviJuali>tii»  codifiers  and  the 
change  in  the  spirit  of  the  an^e  have  affected  our  ideal  of  codifica- 
tion. The  purp\se  of  the  modern  codifi'^rs  i*  not  to  state  the  law 
completely,  but  to  unify  the*  law  of  a  country  which  at  present  has 
many  systems  of  law,  or  to  state  the  law  in  a  more  artistic  wnv.  In 
other  words,  the  spirit  of  the  m(  dern  codifiers  is  not  individual* 
istic  but  centralizing.  Thus  the  modern  European  codes  of  Italy, 
Fpain,  and  Germany  were  alopt  d  in  coun'ries  where  a  number  of 
different  sys'ems  of  law  prevailed,  and  the  |  urpose  of  codification  in 
each  stale  was  principnlly  to  adopt  one  system  of  law  for  the  wholo 
country,  and  incidentally  to  muke  the  expression  of  the  law  conform 
to  the  result  of  legal  scholarship.  The  same  purpos3  is  at  the  basis 
of  the  American  Commission  for  the  Uniformity  of  Legislation.  The 
piir|K>sc  of  the  English  codifie  s  aipears  to  be  merely  an  an  istic  one. 
It  oairhot  1x5  Wtter  expressed  than  by  th  >  last  great  disciple  of 
Bentham,  Professor  Holland.     The  law  expressed    in  a  code,  he  savs. 
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"has  no  greater  pretensions  to  finality  than  when  expressed  in 
statutes  and  reported  eases.  Clearness,  not  finaliiy,  is  the  object  of  a 
code.  It  does  not  attempt  impossibilities,  for  it  is  satisfied  with 
presenting  the  law  at  the  precise  stage  of  elaboration  at  which  it  finds 
it  ;  neither  is  it  obstructively  rigid,  for  deductions  from  the  geneml 
to  the  particular  and  '  the  competition  of  opposite  analogies '  are  as 
available  for  the  decision  of  new  cases  under  a  code,  as  under  any 
other  form  in  which  the  law  may  be  embodied.  ...  It  defines 
the  terminus  a  quo,  the  general  principle  from  which  all  legal  argu- 
ments must  start.  •  .  .  The  task  to  which  Bentham  devoted 
the  best  powers  of  his  intellect  has  still  to  be  commenced.  The 
form  in  which  our  law  is  expressed  remains  just  what  it 
was. 

Such  a  code  as  he  describes  is  really  very  far  from  the  ideal  of 
Bentham.  It  does  not  do  away  with  judge-made  law  ;  it  does  not 
enable  the  individual  to  know  the  law  for  himself  ;  its  only  claim 
is  that  it  facilit^ites  the  acquisition  of  knowledge  by  the  lawyer  by 
placing  his  material  for  stndy  in  a  more  orderly  and  logical  form. 
The  cherished  ideals  of  the  reformers  of  a  hundred  vears  ago 
have  been  .abandoned,  and  an  ideal  has  been  substituted  which 
is  fjuite  in  accordance  with  the  spirit  of  our  own  times. 

The  most  striking  characteristic  of  the  progres3  of  jurisprudence 
in  the  first  half  of  the  century  was  its  increasing  recognition  of 
individual  rights  and  protection  of  individuals.  Humanity  was  the 
watchword  of  legislation  ;  liberty  was  its  fetich.  Slavery  was 
abolished,  married  women  were  emancipated,  from  the  control  of 
their  husbands,  the  head  of  the  family  was  depriveJ  of  many  of  his 
arbitrary  powers,  and  the  rights  of  dependent  individuals  were 
carefully  guarded.  In  the  administration  of  criminal  law  this  is  seen 
notably.  At  the  beginning  of  the  century  torture  prevailed  in  everv 
country,  outside  of  the  jurisdiction  of  the  common  law  and  the 
French  Codes,  but  torture  was  abolished  in  every  civilized  state  during 
this  period.  Many  crimes  at  the  beginning  of  the  century  were 
punishable  with  death.  Few  remained  so  punishable  at  the  end  of 
fifty  years.  The  accused  acquired  in  reality  the  rights  of  an  innocent 
person  until  he  was  found  guilty.  He  could  testify,  he  could  employ 
counsel  and  could  be  informed  of  the  charge  against  him   in  language 
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that  he  w.i:*  able  to  uuJerc^taod  ;  and,  even  after  couvictiou,  hi^ 
punishuie-U  wa:^  inflicted  in  accordance  with  the  dictate:^  of  humanity. 
Imp ri-onment  for  debt  was  abolisfhed.  Bankruptcy  was  ireated  as 
a  misfortune,  not  a  cri::ii». 

As  with  the  emancipation  of  individuals,  so  it  was  with  the  eman- 
cipation of  states.  The  spirit  of  the  times  favoured  ihc  freedom  of  the 
oppressed  nations  as  well  as  of  individual  slaves.  The  whole  civilized 
world  helped  the  Greeks  gain  their  iiidepentlcncj.  The  American 
l>eople  hailed  with  touching  unanimity  the  struggles  of  Poland  and  of 
Hungary  for  freedom,  and  even  the  bla^k  republics  of  the  West 
Indies  were  loved  for  their  name,  though  ihey  had  no  other  admirable 
quilities  . 

While  there  has  l>een  little  actual  reaction  in  the  last  half-ceii- 
tury  against  this  earlier  development  of  the  law  in  the  direction  of 
liberty,  there  have  been  few  further  steps  in  that  direction.  The  zeal 
for  emancipation  has  in  fact  spent  its  force,  because  freedom, 
quite  as  great  as  is  consistent  w  ith  the  present  state  of  civilization, 
has  already  been  obtained.  So  far  as  there  hns  been  any  change 
of  sentiment  and  of  law  in  the  last  generation,  it  has  been  in  the 
direction  of  disregarding  or  of  limiting  lights  newly  acquired  in 
the  earlier  period.  France,  whidi  secured  the  freedom  of  It;ily, 
tbrelatens  the  independence  of  Siam  ;  England,  wliich  wus 
foremost  in  the  emuneipation  of  the  si  ivrs,  introduces  coolie  la liour 
into  the  mines  of  South  Africa  ;  America,  which  clamoured  for 
an  immediate  recognition  of  the  independence  of  Hungary,  finds 
objectors  to  recognizing  the  independence  of  Tanatna  and  refuses 
indei>endenoe  to  the  Phillippines.  In  the  criminal  law  there 
has  been  no  reform,  though  there  has  been  much  improvement, 
since  185  \  Married  women  have  obtiiined  few  further  rights, 
principally  because  there  were  few  left  for  them  to  acquire, 
and,  while  we  have  freed  our  slaves,  we  have  encouraged  trade 
unionism  In  short,  the  humanitarian  ir.ovement  of  two  generations 
ago  which  profoundly  aflFected  ihe  law  of  the  civilized  world 
for  fifty  years  has  ceased  to  influence  the  course  of  juris- 
prudence. 

The  most  chir.iclerlstic  developmeut^  of  ihe  |law  during  the  last 
fifty   years  has  l>een    in   the  direction  of  buiiincss   combinatioq  m^ 
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nssociatioii.  A  few  great  trading  coinpauie:>  had  exisied  in  the 
middle  ages  ;  the  Hanse  merchant:?,  the  Italian,  Dutch,  and  English 
companies  wielded  great  power.  They  were  exceptional  organizations 
and  almost  all  had  ceased  lo  act  by  1860.  The  modern  form  of 
business  association,  the  privafe  corporation  with  limited  liability,  is  a 
recent  invimtion.  Such  Cvirporations  were  created  by  special  action, 
by  sovereign  or  legislature,  in  small  though  increasing  numbers  all 
through  the  last  century  ;  but  during  the  last  generation  every  civilized 
country  has  provided  general  laws  under  which  they  might  be  formed 
by  mere  agreement  of  the  individuals  assoiialcd.  Now  I  he  anony- 
mous societies  of  the  Continent,  the  joint-stock  companies  of  England 
and  her  colonies,  and  the  corporations  of  the  United  States,  all 
dilTerent  for.ns  of  ihe  limited  liability  association  for  business,  have 
engrossed  the  important  iudutries  of  the  world.  Different  countries 
are  competing  for  the  privilege  of  endowing  these  associations  with 
legal  existence.  Corporations  are  formed  in  one  slate  to  act  in  all 
other  states  or  in  some  one  other  state,  or  (it  maybe)  anywhere  in  the 
worl  1  except  in  th*  state  which  gave  them  being  ;  and  so  in  the  last 
fifty  years  an  elaborate  liw  of  foreign  corporations  has  grown  up  all 
over  the  civilized  world.  But  the  corporation  is  only  one  form  of 
business  combina'ion  which  has  become  important.  Greater 
combinations  of  capital  have  been  formed,  that  is,  the  so-called  trusts  ; 
greit  combinations  of  labouring  men  have  been  formed,  the  so-called 
unions  ;  and  ihe  enorniDUs  power  wielded  by  such  combinations  has 
boen  exercised  through  monopolies,  strikes,  and  boycotts.  All  these 
combin  itions  have  been  formed  under  the  law  as  it  has  been  developed 
anJ  all  are  legal.  Furthermore,  the  great  business  operations  have 
corns  to  depond  nnre  and  more  upon  facilities  for  transporlation,  and 
great  lailroAds  and  other  common  carriers  have  come  to  be  equal 
factors  with  the  IrusU  and  the  unions  in  the  operations  of  modern 
business.  The  first  effect,  then,  of  the  ideas  of  the  present  ago  upon 
the  law  is  its  development  in  the  direction  of  forming  great  com- 
m  rcial  asiojiitions  inio  legal  entities  wielding  enormous  commercial 
pow  r. 

If  such  associations  had  been  formed  seventy-five  years  ago,  the 
spirit  of  the  age  would  have  left  them  free  to  act  as  they  pleased. 
Freedom  from  restraint  being  the   spirit  of  the  times,   it  would  hara 
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leen  ihonght  nuwise  to  restrain  that  freedom  in  the  case  of  a  powerful  . 
monoi>oly  as  much  as  in  \he  case  of  a  poor  slave.  Bat  at  the  present 
lime  we  are  more  anxious  for  the  public  welfare  than  for  tlie  welfare 
of  any  individuaU  ev^n  of  so  powerful  a  one  ds  a  labour  union  or  trust, 
and  in  accordance  with  the  genius  of  our  age  the  law  has  developed 
and  is  now  developing  in  the  direction  of  restraint  upon  the  freedom 
of  action  of  these  great  combinations,  so  far  ai  such  restraint  is  neces- 
sary to  serve  the  public  interest.  For  centaries  innkeepers  and  carriers 
have  been  subject  to  su»'h  restraint,  though,  little  control  was  in  fact 
exercised  until  within  the  last  fifty  years.  To-day  the  hiw  not  only 
requ'res  every  public  service  company  to  refrain  from  discrimination 
and  from  aggrandizing  itself  at  the  expense  of  th^  public,  but  the 
trusts  and  the  unions  also  are  similarly  restricted.  The  principle  of 
freedom  of  action,  the  courts  in  all  questions  now  agree,  rests  upon  the 
doctrine  that  the  interests  of  the  public  are  best  subserved  thereby,  and 
applies  only  so  far  as  that  is  true.  When  freedom  of  actions  is  in- 
jurious to  the  public  it  not  only  may  be,  but  it  must  be,  restrained  in 
the  public  interest.  That  is  the  spirit  of  our  age,  and  that  is  the  present 
position  of  the  law  when  face  to  face  with  combinations  such  as  have 
been  created  in  the  last  generation.  An  interesting  example  of  restric- 
tion 13  that  almost  universally  placed  upon  foreign  corporations.  In 
the  competition  of  certain  statcj  fo"  the  privileged  of  issuing  charters 
great  powers  have  been  conferred,  which  were  regarded  as  against  the 
public   policy  of  the  states  in  which  the   corporations  desired  to   act. 

Strict  regalations  for  th?  action  of  such  corporations  have  resulted, 
imposed  in  the  European  countries  usually  by  treaty,  in  England  and 
America  by    stain te. 

A  summary  of  the  history  of  jurisprudence  in  the  last  hundred 
years  would  be  incomplete  without  a  consideration  of  legal  scholarship 
daring  the  period  and  of  the  results  of  the  scientific  study  of  law. 
The  reformers  of  hundred  years  ago  were  profoundly  indifferent  te 
the  history  of  law.  Benthan,  the  founder  of  so-called  analytic  juris- 
prudence, wished  not  to  understand  the  existing  law,  but  to  abolish 
it  root  and  branch,  and  to  build  a  new  system,  the  principles  of  which 
should  b3  arrived  at  m3rely  by  deductive  reasoning.  It  seems  to  us 
now  almost  impossible  that  such  a  man  should  have  believed  himself 
more  capable  of  framing  a  practicable  and  just  system  of  law  than  all 
his  >vise  predecessors,  but  Beutham  was  a  marvel  of  egotism  and  self* 
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cunceit,  and  his  reasoning  powers  were  far  from  sound.  Ho  .•^eeuis 
to  have  been  incapable  of  understanding  the  nature  of  law.  ''  If  "  he 
said  we  ask  who  it  is  that  the  Common  f^aw  has  been  made  by,  we 
learn  to  our  inexpressible  surprise,  that  it  has  bren  made  by  nobody  : 
that  it  is  not  made  by  King,  Lords,  and  Commons,  nor  by  anybody 
else;  that  the  words  of  it  are  not  to  be  found  anywhere;  that,  in  short,  it 
has  no  existence;  it  is  a  mere  fiction;  and  that  to  speak  of  it  as  having 
any  existence  is  what  no  man  can  do,  without  giving  currency  to  an 
imposture."  Employing,  the  same  rt»asonini»  he  would  have  concluded 
that  justice,  not  being  made  by  King,  Lords  or  Commons,  nor  by  any 
body  else,  had  no  existence;  that  tiuth,  since  the  words  of  it  are  not 
to  be  found  anywhere,  is  mere  fiction.  But  these  defects  are  too  often 
found  in  reformers.  The  humanitarian  age  brought  enormous 
benefits  to  the  world,  but  its  ideas  were  often  ignorant, 
crude  and  impracticable,  and  needed  to  be  modified  by  the  better 
instructed  minds  of  the  present  constructive  age.  AVhile  Ben- 
tham  was  at  the  height  of  his  power,  the  Historical  School  of  Jurists 
in  Germany  was  beginning  its  great  work.  Savigny  w.is  already 
preaching  the  necessity  of  understanding  the  history  of  law  before  it 
was  reformed.  Mittermaier  and  Brunner  were  to  follow  and  carry 
on  ihe  work  of  the  master.  The  unity  of  the  past  and  present,  and 
the  need  of  conforming  the  law  of  a  people  to  its  needs  were  among 
their  fundamental  principle?.  B-ntham  has  said,  "  if  a  foreigner  can 
make  a  better  code  than  an  Englishman  we  should  adopt  it."  ?avigny 
said,  with  greater  truth  and  knowledge  of  human  nalure,  that  no 
system  of  law  however  theoretically  good,  could  be  t-uccessfully 
imposed  upon  a  people  which  had  not  by  its  past  experience  become 
prepared  for  it. 

The  impulse  given  to  legal  study  by  the  work  of  Savigny  and 
his  school  has  in  the  last  generation  spread  over  the  civilized  world 
and  profoundly  influenced  its  legal  thought.  The  Italians,  the 
natural  lawyers  of  the  world,  have  increased  their  power  by  adopting 
his  principles.  In  England  a  small  but  important  School  of  legal 
thinkers  have  followed  ^tho  historiral  method,  and  in  the 
'  United  States  it  has  obtained  a  powerful  hold.  The  spirit 
of  the  age,  here  loo,  has  supported  if.  We  are  living  in  an 
age  of  scientific  scholarship.  We  have  abandoned  the  subjective 
and    deductive  philosophy  of   the  middle   ages,  and    wo  learn  from 
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scientific  observation  and  from  historical  discovery.  The  newly 
accepted  principles  oE  observation  and  induction  applied  to  the  law, 
have  given  us  a  generation  of  legal  gcholars  for  the  first  time  since 
the  modern  world  began,  and  the  work  <5£  these  scholars  has  at  last 
made  possible    the  intelligent  statement  of  the  principles  of  law. 

Cambridge^  16th  January   1905. 

Joseph  H.  Beale,  Jr. 


BAIL. 

(B*/  R,  Sn'mrasa  Ait/angar^  B,A,) 
It  i-^  the  boast  of  British  Administration  that  His  Majesty's 
subjects  enjoy  considerable  freedom  and  security  scarcely  vouch- 
safed to  them  by  the  Hindu  and  Mohamedan  rulers.  Special 
Departments  have  been  created  to  protect  the  person  and j  property 
of  the  people.  The  Police  Department  is  supposed  to  prevent  and 
iletect  crime  and  thus  to  instil  a  feeling  of  security  in  the  minds  of 
thft  people.  No  man  has  a  right  to  restrain  another's  liberty  except 
under  circumstances  justifying  it.  It  is  a  most  dangerous  thing 
for  a  person  to  be  deprived  of  his  liberiy  which  he  needs  and  values 
so  much.  It  will  not,  therefore,  be  out  of  place  to  consider  the 
provisions  of  the  law  recognising,  modifying  and  restricting  it. 

The   provisions     relating  to    bail  are    laid   down    generally  in 
(chapter   XXXIX  of   the   Code  of  ('riminal  Procedure.     Some  of 
the   provisions   arc  stringent   and    inflexible     besides     breathing   a 
narrow   and   unconciliatory  spirit.     The   conditions   of  life    in    this 
country  are  so  much   at  variance  with  ihose  in  other  counlries  as  to 
call   for  more  liberal  provisions    regarding  bail.     Bail,    in  Criminal 
law,  means  to  set   free,   liberate  or   deliver  the  accused   from  arrest 
or  out  of   custody,  to  the   keeping  of  other  persons,  on  their  under- 
taking  to  be    responsible|for  his  appearance  at   a  certain    day   and 
place   to  answer    the  charge  against  him.     These  other  persons  are 
termed  sureties.    Under  the  Indian  law  offences  are  divided  into  two 
classes  'bailable'  and  'non-bailable.'  *  Section  4  canliiins  a    definition 
of  these  classes  of  offences.    Bailable)  offence |means  an  offence  shown 
as  bailable  in  column  5  of   the  second  schedule  appended  to  the  Code 
or  which    is    made  bailable  by  any  other  law  for    the    time    being 
in  force  and  nou-bailable  offence  means  any  other  offence.     When  a 
person  is  accused  of  or  charged  with  a  bailabU   offence  he  is   entitled 
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to   bail  as   of  right   and  the   only  qnestion   is    as  to  the  qnan  in  m 
of  bail. 

In  non-bailable  cases  the  question  is  left  to  the  discretion  of  the 
Court  in  the  manner  indicated  by  s.  497  of  the  Code  of  Criminal 
Procedure. 

Apart  from  the  provisions  contained  in  Chap.  XXXIX  there 
are  some  provisions  in  other  parts  of  the  Code  dealing  with  the 
subject.  Sections  57,  59  and  109  lay  down  particular  instances 
in  which  bail  may  or  may  not  be  taken.  Section  07  is,  I  think,  the 
first  of  the  sections  that  deal  with  the  power  of  the  police  to  release 
a  man  after  arrest.  This  section  lays  dovn  that  when  a  person  in 
the  presence  of  a  police  officer  commits  or  is  accused  of  committing 
a  non-cognisable  offence  he  may  be  arrested  by  such  officer  if  he 
refuses  on  demand  of  such  officer  to  give  his  name  and  residence 
or  gives  a  name  or  residence  which  such  oflScer  has  reason  to 
beleve  to  be  false. 

The  power  to  arrest  is  restricted  to  ceitain  case?.  This  section 
seems  to  suggest  that  if  the  person  accused  satisfies  the  police 
officer  in  the  first  instance  he  cnnnot  be  arrested.  This  view  is 
further  strengthened  by  the  language  of  sub-section  (2)  of  s.  57 
which  lays  down  that  "  when  the  true  name  and  residence  of  such 
person  have  been  ascertained  he  shall  be  released  on  his  executing  a 
bond  etc. "  Thi^  applies  to  the  case  of  a  person  arrested  under 
the  circumstances  mentioned  in  sub-section  (1^.  The  word  "released" 
presupposei3  arrest.  It  see!ns  to  us  that  sub-section  2  only  applies  to 
cases,  of  persons  already  under  arrest.  It  therefore  naturally 
follows  that  if  a  person  committing  or  accused  of  committing 
a  non-cognisable  oflEence  satisfies  the  police  officer  by  giving  right 
information  he  cannot  be  arrested  at  all.  And  when  there  is  no 
arrest  there  can  be  no  release.  A  person  arretted  shall  not  be 
discharged  except  on  his  own  bond  or  on  bail,  or  under  the  special 
order  of  a  Magistrate.  Sections  54  and  55  of  the  Code  of  Criminal 
Procedure  invest  the  police  officer  with  large,  almost  unlimited, 
powers.  Section  54  empowers  all  police  officers  irrespective  of  any 
grade  whereas  s.  55  is  only  applicable  to  an  officer  in  charge  of  a 
Police  Station.  Under  the  law  as  it  now  stands  an  unscrupulous 
Police  Ofiicer   may,   if  so  minded,  arrest  apy  respectable  person  and 
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Buhject  him  to  the  indignity  attending  on  it  by  detaining  Li  in 
for  twenty  four  Iionrs.  The  period  of  detention  in  f.ol'ce  custody  'n 
prescribed  by  Sections  61  and  1G7  of  the  code.  Section  61  enacts 
tliat  the  period  of  detention  shall  not  in  the  absence  of  a  special  order 
of  a  Magistrate  under  s.  !67,  cxced  tweuty-fuur  hours  exclusive  of 
the  time  necessary  for  i he  journey  from  the  place  of  arrest  to  the 
Magistrate's  Court.  This  section  only  applies  to  tl  e  cases  of  persons 
arrested  without  a  warrant.  Persons  ur.ested  under  a  warrant 
'^hall  (»ubject  to  the  provisions  of  s.  76  as  to  security)  without  un- 
necessary dehiy  be  brought  before  the  Coirt  before  which  suqh 
persons  should  be  produced  (I).  A  Police  Officer  cannot,  as  o/rt)/hf, 
detain  a  person  for  twenty-four  hours  which  is  the  maximum  period. 
If  there  is  no  reasonable  ground  for  detention  for  iho  maximum 
period,  such  detention  seems  illegal  and  unwarranted.  In  other 
words,  the  maximum  period  being  Iwenty-four  hours  every 
endea^rour  must  be  ma  !e  to  place  the  arrested  person  before  the 
Magistrate  as  early  as  practicable.  Any  improper  detention  for  tlie 
fall  period  in  the  absence  of  reasonable  ground  justified  by  all  the 
circumstances  of  I  he  case  will  amount  to  an  oflFmco  [2\  The  person 
arrested  shall  without  unnecessary  delay  bi  sent  to  the  nearest 
Magistrate  (.S).  But  unfortunately  the  full  twenty-four  hours  are 
freely  t-.iken  advantage  of  by  the  police  officers.  It  may  also  be 
po-nted  out  that  s.  51  plac\s  in  thi  hands  of  the  police  enormous 
powers  of  mischief  by  enabling  them  to  arrest  a  person  against  whom 
there  is  a  reasonable  suspicion  that  In  is  concerned  in  a  cogn 'sable 
offence,  during  the  time  he  is  in  police  custody  and  until  he  is  produced 
before  the  Magistrate,  the  accused  is  helpless  and  so  al-o  the  Magis- 
tracy :  magistrate  can  only  enlarge  on  bail  a  per-on  appearing  or 
produced  before  him.  Ue  has  admit'edly  no  power  to  direct  a 
police  officer  to  take  b.nl  from  a  person  arresteJ  under  ss.  54,  55  and 
det'iined  by  the  police.  This  is  no  doubt  very  hard :  It  is 
therefore  open  to  a  police  officer  to  worry  and  disgrace  a  person  by 
keeping  him  in  his  cu4cd}  for  at  least  twenty-four  hours.  During 
all  this  time  his  condition  is  pitiable.  It  is  enough  for  anv 
polioe  officer  to  susi)ect  him  for  any  offence.  The  accused  may 
demand  to  know  whit  he  is  accused  of.     An  accuser   is  unnecessiry. 

(1)  S.81.  (2)  6  W.  R.,88. 

(3)  S.60. 
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No  evidence  need  be  recorded.     There  need  not  even  be  a  pro?peci  o£ 

any   evidence    forthcoming.       For     twenty     four    hoars     a    man 

or  woman  is  helpless  in  the  hands  of  the  police.       This  is   not   all. 

R.  167  empowers  a  Magistrate,  whether  he  has  or  has  not  jarisdiction 

to  t»y  the   c.:se,  to   authorise   detention    of  persons     forwarded    to 

him  by  the  police  in  such    custody  as  he  thinks  proper  for  a  term  not 

exceeding  fifteen  days  in  the    whole.     He  may  for  special  reasons  to 

be    recorded  by  him  in  writing  remand  the  said  person  to  the  police 

custody.     The  police  very   often    avail  themselves   of  the   provisions 

of  this  section  to  enable  them  to  complete  their  investigation  and  put  in 

a   charge  sheet.     The   maximum   period  of  detention  is  fifteen   days 

in  the  whole  including  one  or  more  remands  (1).     In  clause  (,2)    of 

this  section  the  words  "in  the  whole"   were    inserted   to  give  effect 

to  the  decisions  mentioned  above.   Under  this   section  if  the  maximum 

period  expires  without  any  charge   sheet  being   put  in  the  accused 

must  be  released.  There  is  no  w.irrant  to  further  detain  him  in  custody. 

But  under  s,  344,  C.  P.  C,  a  Court  may,  from  time  to  time,  postpone 

or  adjourn  any  inquiry  or  trial  for  such  time  as  it  considers  reasonable 

and  may  by  a  warrant  remand  the  accused  if  in  custody  :  Provided  that 

no  Magistrate  shall  remand  an  accused  person  to  custody  under  this 

section  for  a  term  exceeding  fifteen  days  at  a  time.     This    procedure 

applies   after   the   Court  is  seized  of  the  case  and  relates  to  proceedings 

in  enquiries  and  trials  and  has  nothing  to  do  with  police  investigations  (2). 

Under  an  order  made  under  s.  167,  C.   P.   C,  the   accused  person  is 

detained  in  the  custoay  of  the   police,   or  in  such  other  custody  as 

thejMagistrate  making   the   order   thinks  fit.     Ordinarily  no  doubt, 

he  will  be  in  the  custody  of  the  police.     Such  detention    is  altogether 

different  from  the  custody  in  which  an  accused  person  is   kept  under 

remand  given"under  s.  344,  C.  P.    C  ,  which  is  the   custody   provided 

by  the  Legislature   for  undertrial  prisoners.     In  the  former  case,  the 

accused  is  not  placed  before  a   Magistrate /or  trial  or   for   the  purpoie 

of  an  enqxiiry  by  a  Magistrate  with  a  view  to  commitment,  but  to  enable 

the  police  to  complete,  if  possible,  or  at  least  to  proceed  with  their 

investigation.    The   intention   of  the   Legislature  having  regard  to 

sections   61  and  167,  and  to   the  requirements  of  justice  generally 

(I)  I.  L.  R.,  11  Mad.,  98  ;  23  Bom.,  32.  (2)  23  B  32. 
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is  that  an  accused  person  should  be  brought  before  a  Magistrate  com- 
petent to  try  or  commit  with  as  little  delay  .is possible  (1).  There  may 
be  cases  in  which  no  evidence  may  be  available  within  sixteen    du)  s 
from  the  djite  of  an  accused's  person's  arrest,  but  such  should  be  and 
probably  are  rare,  and  snch  evidence  as  may  then  be  available  should 
ba   placed    before    a  Magistrate    competent   to  hold  an    enquiry   or 
try.    The  Magistrate  has  then  power    under  .>ec.    344,  1-.    P.    (J.,    to 
postpone   without   limit    (provided    the  accused  be  not  remanded  for 
move  than  fifteen  days  at  a  time),  the  commencement  of  the  enquiry 
or  trial  for  the  purpose  of  obtaining  further  evidence  which  it  appeir-i 
likely  may  be  obtained  if  time  is  given,   or  foiT  any  other    cause,  and 
if  no  such    evidence  is  then  forthcoming  and  if  it  is  not  shown  that 
any  is  likely  to   bo   obtained   it    appears    only    reasonable    that   the 
accused  person  should    no  longer    hd    detained   in   custody;  there  is 
notiiing  to  prevent  his  being  rearrested,  if   evidence   be  subsequently 
secured    (2).      In   the   same   case    Mr.   Justice  Muttusami    Ayyar 
remarked: — ''830.167  gives   the    Magistrate   discretion    (recording 
his  reasons)  to  remand  from  time  to  time,  but  limits  the  period   for 
the  exerci5*e  of  that  discretion  to   fifteen    days.     During  the   period 
o£  investigation  by  the  police,  evidence  usually  is  not  brought  before 
the  Magistrate,  as  the  eniiuiry  has  not  been  begun.     If  the   construc- 
tion of  s.  167  is,  as  contended  for  by   the   Magistrate,    the   prisoner 
might  find   himself   in  custody   for   months  before   any   witness  is 
confronted  with  him,  or  any  evidence   recorded    by    the   Magistrate. 
Such  construction    would  cause   great   grievance,   and    would  then 
be  wholly  unnecessary,  for  s.  170  authorises  the  police-officer,  if  there 
is  evidence  or  reasonable  ground  for  suspicion,  to  forward  the  accused 
to  a  Magistrate   empowered   to   take   cognisance  of   an   offence  on 
police-report.     Then,  under  s.  314,  an  application   might  be   made 
or  cause  shown,  as  specified  there,  to  the  proper  Magistrate  to  post- 
pone the  commencement  of   the  enquiry  and   remand  the  prisoner  " 
A  remand   cannot    be    granted   in    the   absence     of    tiie   prisoner* 
The  meaning  of  a   remand  is,   that   a  prisoner   is   brought  up   and 
recommitted  to  custody  (3) .    The  prisoner  should  be  brought  prompt- 
ID  M.  H.  a.  Xo.  521  of  188:.        i'2)  11  M.,  U«. 
(3)  M.  U.  C.  Pro.  10th  June  07,  L'3  Uom.,  Ol'. 
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ly  before  the  MigHtrafee,  ani  the  Magistrate  has  thea  no  authority 
t  J  farther  detain  him  in  castDJy,  or  to  remind  him  to  prison  without 
S3nri3  reas3n  mide  manife*t   to   him  either   in    the   shape   of  sworn 
testimony  given  before  him,  or  in  some   other   form   which   can   be 
put   upon  the  rocjrd  (1).     An  accused  person   has   a    right  to  have 
the  evidence  against  him  recarded  at  as  early   a   periol    as   possible 
and  the  fact  that  there  is  or  may  b?  a  great  body  of   evidence    forth- 
coming against  him  is  not  a  ground  f  )r    detention  fcr   an    inordinate 
period  (2).     In  Ponnusami  c.     The  Queen  (3)  Turner,  C.  J.,  held  that 
when  the  acju*ed  after  their  arre?t   applied  for    bail,   some   evidence 
should  have  been  given  on  which  the  Migistrate  could,    in   the  exer- 
cisij  of  his  discretion,  determine  whether  for  the  ends  of  justice  it  was 
necessary  to  detain  the  accused  in  custody.     It  would  not,    we  think, 
be  necesiary  on  ihe  first  occasion  accused  persons  are  produced  to  go 
fully  with    the  charge:     it  is  ordinarily    suflScient    to    show    by    the 
evidence  of  an  officer  of  the  police  that  the  police  arc  in  possession  of 
information  they  believe  to  be  reliable  that  an  oflFencohas  been  com- 
mitted an  1  that  the  accused  pcrs>ns  were  concerned  in  its  commission. 
When  the  accused  arc  brought  up  after  a  remand,    some   <lircct  evi- 
dence of  the   connectioi   of  th  ?   ace  ised   with    the  crime  should  be 
required  to  justify  the  Migistrate  in  refusing   bail,  and   in   each   re- 
mand the  necessity  for  the  production  of   implicating  proof   becomes 
more  strong.  In  an  unrci>orted  case  (4)  Hubramania  Ayyar  and  Moore, 
J  J.,  observed :     '*  We  consider  that    ihe    Magistrate   should   Idmuelf 
have  exercised  the  discretion  given   to   him  by  S.  497,   C.  P.  C.     If 
he  did  not  feel  able  lo  decide  on  a  perusal  of  the  charge  sheet   if  tlie 
accused  should  be  admitted  to  bail,  it  was  open  to    him    lo   exannne 
the  complainant  and  also   to  take  other  evidence.     He  is  directed  to 
ake  up  again  the  application  to  him  for  bail    and    to  dispose   of   it 
on  the  merits  with  reference  to  these  remarks." 

It  may  Ik5  pointed  that  very  often  the  police  obtain  remand 
under  S.  167.  C.  P.  C,  more  with  a  view  to  nmniifacture  evidence. 
During  the  course  of  the  so-called  investigation  the  accused  is 
entirely   in   the  dark  as   to  the  nature   of   the   evidence   collected 

(1)  11  D.  U  U.,  Apr.  ItJ.  (:')  C  Mad.,  Gli. 

(3)  6  Mad.,  69.  ^{)  CV.  Mis.reta.  110  of  98. 
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against  him.  The  prosecution  gets  a  complete  advantage  over 
the  accused.  The  police  apparently  have  or  wish  to  have  a  free 
hand  in  manufacturing  false  evi  lenee.  The  worn-out  argu- 
ment that  if  let  on  bail  the  a'^cused  m.iy  tamper  with  the  witnesses 
and  thereby  handicap  the  police  is  put  forward  with  surces.^.  The 
truth  is  that  the  police  are  anxious  to  get  on  with  the  investigation 
as  they  please  and  they  are  led  lo  ihink,  I  should  think  rightly, 
that  if  at  large,  the  accused  may  successfully  counteract  their  designs. 
An  unscrupulous  police-officer  assures  the  Magistrate  that  he  is  in 
pjsiession  of  iufor.n.ition  tending  t3  show  that  the  accused  has  com- 
mitted or  is  concerned  in  the  offence  and  on  th  it  ground  opposes  the 
appHcatioa  for  bail.  It  is  h3re  tint  the  raagistr.ito  ha-*  a  difficult 
an  1  important  duty  to  perform  I  am  clearly  of  opinion  that  nn 
accused  person  should  be  released  on  tail  on  various  grounds.  The 
presumption  of  innojence  which  is  the  pride  and  glory  of  criminal 
jurisprudence  ought  to  prevail  till  the  recorded  evidence  leads 
irresisrtably  to  the  implication  of  guiU.  There  is  no  mode  of  com- 
pensating a  person  for  his  disgrace  and  trouble.  No  power  on  earth 
will  be  able  to  repair  a  wrong  done  in  this  direction.  Jn  India 
fif taeu  day's  life  in  police  custody  is  a  disgrace  of  which  the  English- 
man ca*i  have  no  conception.  If  an  accused  is  on  bail  there  would 
be  no  unfair  treatment  on  the  part  of  the  police.  The  prosecution 
will  not  be  in  a  position  to  improve  the  case.  The  defence  witnesses 
and  the  friends  of  the  accused  would  not  be  intimidated.  There  would 
not  come  into  existence  so  mmy  confessions  only  afterwards  to  b3 
retracted.  Courts  in  general  an  I  the  people  in  particular  will  not 
h4ve  ojca-ion  to  view  confession  with  suspicion.  Why  this  preli- 
minary incarceration  ?  Are  not  persons  detained  in  custody  sub- 
seqnently  discharged  or  acquitted  ?  I  think  that  no  useful  purpose 
is  served  by  shutting  up  a  person,  and  I  hope,  in  the  words  of  Pearson  J, 
^*  that  the  Magistrates  will  be  always lenien  tto  accused  persons  at  any 
rate,  until  they  are  convicted"  (1). 

A  person  should  not  be  remanded,  when  there  is  no  evidence,  in  the 
expectation  of  evidence  turning  up  (2).  It  may  be  remarked  here 
that  s.  167,  C.  P;  (>.,  applies  to  investigations  under  Chapter  XIV  of 
theCodo  and  gives   no   authority  to  a  Magistrate    to  remand  an  ac- 

(l;  22  B.  51U.        U)  4  B.  L.  B.,  App.  1. 
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cused  person  in  custody  in  proceedings  under  Chapter  YIll  of  the 
Code  in  order  to  enable  the  police  to  trace  other  persons  to  be  pro- 
ceeded against  under  that  Chapter  f  1) .  li  would  not  be  a  suflScient  rea- 
son for  sunc.ioning  detention  in  Police  custody  that  the  accused  was 
wanted  by  the  police  for  individually  pointing  out  the  places  through 
which  he  passed  on  his  way  to  commit  a  dueoity,  or  for  the  purpo^^e  of 
obtaining  identification  in  the  village  (2). 

Having  made  some  general  observations  as  regards  arrest  and 
bail  I  shall  now  proceed  to  discuss  the  provisions  relating  to  bail 
laid  down  in  Chapter  XXXIX  and  Section  426  and  427  of  the  Code. 
Arrest  is  in  a  sense  a  police  prerogative  and  may  be  made  by  the  police 
either  wilhout  warrant  (ss.  54,  55,  515,  57),  or  on  a  warrant  issued  by  a 
Court  (ss.  75,  77,  etc.)  A  private  person  may  abo  arrest  under  iha cir- 
cumstances mentioned  in  sec.  59:  but  he  should  make  ov^r  the  person 
arrested  to  the  police  officer  or  in  the  absence  of  a  police  officer,  take 
him  to  the  nearest  Police-Station.  S.  49t>  of  the  Code  lays  down  in 
what  cases  bail  shall  bi  taken.  AccorJing  to  the  language  of  that 
section  all  persons  other  than  those  accused  of  a  non-bailable  ofen^^e 
are  entitle  1  to  be  released  on  bail.  Bail  should  not  be  refused  unless 
Ihe  law  sanctions  such  refusal  (3).  For-every  bailable  ofiEence  bail  is  a 
ri^ht,  and  not  a  favour.  Detention  in  the  lock-up  is  the  alternative, 
not  the  original  order.  Persons  accused  of  bailable  offence  and  thos) 
not  accused  of  a  non-bailab'e  offence  are  entitled  to  bail  (4j.  A  per- 
son who  is  put  up  for  security  is  entitled  to  be  released  on  bail  as  he 
is  not  a  person  accused  of  any  offence  (5) .  An  exception  is,  however, 
made  in  the  case  of  persons  who  ara  likely  to  commit  a  breach  of 
the  peace  or  disturb  public  tranquility  by  empowering  the  Magis- 
trates to  issue  warrants  for  their  arrest  and  detaining  them  in  custody 
on  their  being  satisfied  that  such  breach  of  peace  or  disturbance  cannot 
be  prevented  otherwise  than  by  detaining  such  persons  in  custody. 
The  Magistrate  at  whose  instance  the  man  is  arrested  and  detained 
may  send  him  to  the  Magistrate  having  jurisdiction  who  may  in  his 
discretion  detain  such  person  in  custody  until   the  completion  of   the 

(I)  5  Bom.  L.  R.,  27.  (2)  7  C.  W.  N.,  457. 

13)  1  c.  L.  R.,  130.  (4)  8  a  w.  N.,  Try. 

(5)  UAll.,45,  13M.L.J.3rO. 
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enquiry  (1).  The  bail  .should  be  not  excessive  but  in  accordance 
with  the  position  in  life  occupied  by  the  person  arrested.  This  section 
IS  imperative  and  a  Magistrate  is  bound  to  comply  with  its  provisions. 
In  England  to  refuse  to  bail  any  person  bailable,  is  an  oflFence  against 
the  liberty  of  the  subject,  in  any  Magistrate,  by  the  common  law 
as  well  as  by  the  Statute  of  Westminister  the  first.  In  this  countr\' 
if  bail  is  refused  improperly  the  Magistrate  may  be  liable  to  punish- 
ment un  ler  s.  166  or  s  342  of  the  Penal  Code  and  to  damages  in 
a  Civil  Court  (2).  If  bail  is  refused  or  if  the  amount  of  the  1>oiid  is  ox- 
cessive  the  High  Court  or  Court  of  Session  may  be  moved  to  grant 
bail  or  reduce  the  amount  (3).  An  order  refusing  bail  passed  by  a 
Magistrate  cannot  be  set  aside  by  a  8ub-D*visionaIor  District  Magis- 
trate. No  appeal  lies  from  an  order  refusing  bail.  The  only  Courts 
which  can  revise  the  order  and  grant  bail  are  the  High  Courts  and 
Courts  of  Session.  In  a  Madras  case  (4)  it  was  doubted  whether 
the  High  Court  has  power  to  revise  an  order  of  the  lower  Court  ad- 
mitting a  person  to  bail.  An  order  granting  or  refusing  bail  is  a  judi- 
cial proceeding  (5). 

The  question  of  sufficiency  or  otherwise  of  the  bail  ordered  by  Court 
must  be  determine  1  by  the  Court  itself  and  should  not  be  left  to  the 
Police  (6).  The  section  does  not  say  anything  about  the  character  or 
class  of  sureties  as  is  the  case  with  s.  112.  All  that  is,  therefore,  re- 
quired is  that  the  surety,  no  matter  if  he  is  a  relation  or  a  bad  character, 
should  be  solvent  enough  to  pay  up  the  sum  mentioned  in  the  bond 
in  case  of  forfeiture.  Bail  bonds  in  Criminal  cases,  recognisances  to 
prosecute  or  give  evidence  and  recoguisances  for  personal  appearance 
or  otherwise,  are  exempted  from  Court-fees  (7). 

Sec.  497  is  the  one  dealing  with  non-bailable  offences.  This  Sec- 
tion provides  that  an  accuse  1  may  be  rt' leased  on  bail,  but  he  shall 
not  be  so  released  if  there  appear  rea$onable  (/rounds  for  lelieving  that 
he  hai  been  guilty  of  the  offence  with  which  he  is  charged.  Sub-section 
2  provides  that  if  it  appears  that  there  are   not  reasonable  grounds  for 

(1)  S.  107.  (3)  S.  498. 

(2)  2  M.  H.  C.  R,  396  (4)  10  M.  L.  J.  411. 
(5)  6  M.  63.                (6)  15  Cal.  455. 

(7)  Act  Vn  of  70,  S.  19,  CI.  15. 
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believing  that  he  Recused)  has  committed  the  offencfi  but  that  there 
are  sufficient  grounds  for  further  enquiry  wiih  his  guilt,  the  accused 
shall  be  released  on  bail.  It  is  thus  seen  that  in  r.or.-bailable  ca?e^  there 
are  three  stages  The  words  are,  *'  may,  shall  and  shall  not  be  released 
on  bail".  In  fact  it  is  this  section  that  gives  room  io  so  muiy  difficul- 
ties and  hardships  in  its  practical  working.  The  word  "  may  "  is 
sufficiently  wide  and  elastic.  The  Legislature  has  literally  fettered 
the  discretion  ofCju  rts.  It  may  be  noted  that  bail  should  not  be  re- 
fused simply  because  the  offence  is  non-bailable.  It  is  impossible  Io 
define  "  discretion  "  with  anythipg  like  precision.  Discretion  has  to  lie 
exercised  wiih  due  regard  to  the  particular  circumstances  of  each  case. 
It  is  an  immeasurable  quantity  the  use  of  which  cannot  be  determined 
by  any  gauge.  The  discretion  must  not  be  arbitrary  but  sound 
and  reasonable,  capable  of  correction  by  superior  Courts.  This  sec- 
tion precludes  the  Magistrates  from  admitting  a  person  to  bail  if  thero 
appear  reasonable  grounds  for.  believing  that  he  has  been  guilty  of 
the  offence  of  which  he  is  accused.  Here  again  we  are  confronted  with 
the  use  of  the  words  "  reasonable  grounds."  We  have  already  pointed 
out  that  when  an  accused  person  is  first  brought  before  a  Magistrate,  and 
a  remand  is  required  by  the  prosecutor,  it  is  ordinarily  sufficient  to 
show  by  the  evidence  of  a  police  officer  that  the  police  are  in  possession 
of  information,  believed  to  be  reliable,  that  tho  accused  has  commit- 
ted an  offence  ;  but  when  the  accused  is  again  brought  up  after 
remand,  and  a  further  remand  is  needed,  some  direct  evidence  of  the 
guilt  of  the  accused  should  be  required  to  justify  the  Magistrate  in 
refusing  bail,  and  with  each  remand  the  necessity  for  production 
of  evidence  of  guilt  becomes  stronger.  The  classification  of  offences 
into  bailable  and  non-bailable  is  not  quite  satisfactory.  Some  offen- 
ces which  should  have  been  bailable  are  non-bailable.  We  shall 
make  ourselves  clear  by  an  illustration.  A  cuts  two  or  three  small 
branches  of  a  tree  and  carries  them  away.  A  complaint  of  theft  is 
filed  before  the  Magistrate.  In  the  event  of  conviction  the  accused 
is  not  likely  to  be  fined  more  than  a  few  Rupees.  The  offence  is 
non-bailable.  The  Magistrate  frames  a  charge  for  theft.  The  ques- 
tion arises  whether  the  Magistrate  is  bound  to  remand  him  to  cus- 
tody. Sec.  497  (sub-section  1)  makes  it  imperative  on  the 
the  Magistrate  to  remandhim,  to  custody.     When  a  charge  is  framed 
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there   is   very  little   doubt  that  in   the  opinion    of  the   Magistrate 
there    are   reasonalile   grounds   for   believing   that  the   acinsed   has 
eoniniitfed  the  offence.  S.  254  lays  down  that  a  charge  is  lo  be  framed 
when   the    Maoistralo  is  of  opinion  that   there    is  ground   for    pre^ 
suming   that   the   accused   has   committed   the  offence.     S  221  (5) 
tells  what   a   charge   implicrs.     Reading  these  three  sections  together 
viz.,  221  (5),  254.ml  497,  it  follows  that    whsn   a   charge   is   framed 
in    non-bailable   offences   he    has  no   option  to  take  bail.     Let   us 
apply   the    law  to   th-   ci^3  quDteJ    ab^vo.       Undiv    t!io  law  as  it 
s'ands  the  accused  ha>  to   lo  remanded    to  custody  notwithstanding 
the  fact  that  in  the  event  of   conviction  the    punishment    will    be  a 
small    fine.       The  anomaly    is     patent.       It   may,     however,     Ik? 
stated    that     in    such     petiy     cases       the    Ma:4istra^es    as  a    rule 
do  not   refuse  bail.     Mr.   Justice    Prinsep    once     remarked     that 
in    oon-bailable   ofTenres   a    Magistrate  after  charge    is  bound    to 
remnnd    him   to  custo  ly.       Let    us   consider   anotlier   aspect  of  the 
matter.     In  non-bailable  ca-es  very   often  the  accused  reserves  ero.^s- 
oxamination  till  nfter  ihe  charge  is  framed.  Until  then  he  is  groping  in 
the  dark  for  fact?.     He,  therefore,  prefers  to  wait  till  the  prosecution 
closes  its  case.   Wh-n  a  Magistrate  frames  a  charge  he  is  in  possession 
of  the  one-sided  evidence  let  in  by  the  prosecution  which  in  the  absence 
of    any    cross-examination     he  is   inclined  to  believe.     A  successful 
cross-examiimtion  afcer  a  charge    m  ly   completely   shatter   the   case 
lo  pieces.     And  yet  under  the  law  as  it   stands  the   man   is  to   rot 
in  j  'il.     We  must    point   out   that   a  reasonable  suspicion  of   guilt 
based  upon  one-sided  evidence  is  not  a  safe    basis   i.n    which    a  man 
may  be  deprived  of  his  liberty.     Very   often   tha  accused    reserves 
the  cross-examination    to   prevent  the    prosecuJion    from    bringing 
in  ndditional    evidence  or  otherwise  to  prejudice   him.-    In  all  these 
cases — and  they  form  a  large   number — this   section   o(<erates   very 
severely.     It  is  not  consistent  with  that  spirit  of  law  which  presumes 
everym.^n    to   be  innocent  until  tiie   contrary    is    proved.     In    this 
connection   it   may  be   well  to  consider  what   an  American  lawyer, 
Bishop   writes:     "  It  is  the  doctrine  most  prevailing   in  this  country 
that  since    for   other   purposes  a  man  charged  with  a  crime  shall    be 
presumed  to  be   innocent  until  the  finding  for  a  jury   and   the  judg- 
ment of   tbe  Court   renderetl  upon  the   finding  fix  the   alleged  guilt 
legally  upon  him,  the  same   presumption  shall  prevail  ah o   when  an 
application  is  made  to  the  judicial   discretion  for  bail.     If,  therefore 
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it  is  sufficiency  shown  that  the  appearan?e  of  the  defendant  to 
answer  to  the  demands  of  the  law  can  be  made  sure  by  bail,  it  is  the 
more  generally  received  American  doctrine  that  hail  should  be  accep- 
ted ;  thus  postponing,  in  effect  as  well  as  in  name,  th«i  punishment, 
until  the  judgment  of  the  Court  is  formally  rendered.  "  The  above 
remarks  of  an  eminent  lawyer  breathe  much  wisdom  and  sympathy 
for  suffering  humanity.  It  has  been  recently  heUI  in  England  that 
bail  is  not  intentled  to  be  punitive  but  only  to  secure  the  attendance 
of  the  prisoner  at  the  trial  (1).  In  a  recent  Bombay  case  (2;  their 
Lordships  remarked  that  "  we  may  hope  that  Magistrates  will  always 
ba  lenient  to  accused  persons,  at  any  rate,  until  they  are  convict^-d.  " 
Soon  after  the  judgment  of  the  Coart  in  In  re  Chrarles  Rose,  the  Home 
Secretary  was  asked  to  take  steps  to  bring  the  remarks  of  the  Lord 
Chief  Justice  before  the  Benches  of  Magi:»trate.  The  Home  Secretary 
replied  :  "  In  a  circular  issued  not  very  long  ago  to  justices,  they 
were  urged,  in  deciding  questions  concerning  bail,  to  keep  in  view  the 
importance  of  not  imposing  any  imprisonment  on  an  untired  prisoner 
beyond  what  is  absolutely  necessary  to  secure  his  attendance  at  the 
trial, "  It  may  be  observed  that  in  England  there  is  the  Bail  Act 
of  1898  which  embodies  the  principles  laid  down  in  the  case  referred 
to  above ;  It  seems  to  me  that  an  accused  may  be  admitted  to  bail  in  a 
non-bailable  case  if  there  is  no  fear  of  the  accused  evading  the  trial. 
The  gravity  of  the  charge,  the  possibility  of  a  condign  punishment, 
the  position  of  the  accused,  and  the  unlikelihood  of  his  running 
away,  the  far  reaching  consequences  of  an  unmerited  incarceration, 
these  and  other  considerations  should  be  weighed  in  matters  relating 
to  bail.  If  the  offence  is  serious,  I  venture  to  state  that  the  ends 
of  justice  would  be  sufficiently  met  i)y  taking  heavy  and  substantial 
bail  instead  of  throwing  a  man  into  prison. 

Irrespective  of  Sections  496  and  497,  the  High  Courts  and  Courts 
of  Session  have  unlimited  powers,  under  s.  408,  to  admit  to  bail  any  person 
or  to  reduce  the  amount  of  the  bond  required  by  a  Police  Officer  or  Magis- 
trate. Under  this  section  the  said  courts  may  in  ant/ case,  whether  there 
be  an  appeal  on  conviction  or  not,  almit  any  person  to  bail.  In  the 
Code  of  1872  the  direction  applied  only  to  any  "  accused  person  " 
so  u^uch  so  that  it  was  held  that  these  Courts  had  no  power  to  release 

(1)  Lord  Rutwl,  C.  T„  In  re  Charles  Row.        (2)  22  Bom.,  549. 
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any  ooavicted  person  on  bail  under  this  section.  Now,  however,  the 
word  "accused "  has  b3ea  omitted.  A^  already  observed  the 
provisions  o£  this  section  are  not  controlled  by  those  of  s.  497,  and 
for  any  good  and  sufficient  cause  any  person  may  be  admitted  to 
bail  (1).  In  a  Burma  ^ase  (2)  it  has  been  held  that  the  sa^d  (Jourts 
can  exercise  the  power  soon  after  the  arrest  of  the  accused  Yy  the 
police,  even  before  the  case  is  sent  up  to  the  Magistrate.  The  correct- 
ness of  this  view  seems,  however,  open  to  some  doubt  1  have 
already  pointed  out  that  after  arrest  and  until  the  accuse!  is  placed 
before  a  Magistrate  no  Court  has  any  power  to  direct  the  Police 
Officer  to  admit  him  to  bail :  Barring  of  course,  the  applicability 
of  which  is  by  no  means  free  from  doubt,  s.  498  which  1  am 
considering,  there  does  not  seem  to  be  any  provision  empowering  a 
Cjurt  to  intervene  at  that  stage  and  to  direct  the  Police  Officer  to 
t-ike  bail.  The  matter  is  in  ihe  hands  of  the  police  and  until  he 
sends  the  accuseJ  to  the  Magistrate  unJer  s.  lt>7,  he  seems  to  be  ihe 
complete  master  of  the  situation  :  It  may  be  that  the  accused 
is  under  arrest  in  relation  to  a  case  but  I  doubt  very  much 
nnless  the  language  of  s.  498  is  strained  and  construed  very 
nmch  ii  favor  of  the  subject,  if  the  High  (Jourt  or  Court  of 
Session  can  interfere  at  that  stag**.  There  i^  no  reported 
dec'sioa  of  any  High  Court  direcily  bearing  on  the  question  one 
way  or  ihe  other.  Speaking  rather  broadly  of  s.  498  it  may  be 
slated  that  it  is  Ihe  oidy  section  which  acts  as  a  check  upon 
the  vagaries  of  the  subordinate  Magistracy.  A  Court  of  Ses>'ion  can- 
not admit  to  bail  a  i>erson  convicted  by  it  (3).  The  word  *'any" 
in  this  section  should  be  read  tubjett  to  the  principle  of  finality 
indicated  in  an  earlier  case  (4).  The  Court  convicting  the  accused 
having  givenitstinalopiniouthatheisguilty  and  sentenced  him  cannot 
consistently  wiih  the  principle  of  finality  vary  its  own  order  by  ad- 
mitting him  to  bail.  In  a  recent  case  (5)  a  Full  Bench  of  the  Madras 
High  Court  held  that  a  person  convicted  and  sentenced  at  the 
Criminal  Sessions  of  the  High  Court  may  be  admitted  to  bail 
by  the  High  C»>urt  pending  decision  of  an  appeal  to  the  Privy 
Council. 

11)  Weir.  (2)  7  Burma  86. 

(3)  -4  Bom.  L.  R.,  3o.        (4)  10  Bom.  176. 
r5)  2i  M.,  161. 
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I  will  now  consider  the  provisions  empowering  an  appellate  Court 
to  admit  a  convicted  person  t )  bail :  A  person  convicted  of  an 
oflEenee  bailable  or  othewise  may  be  releised  on  bail  for  reasons  to  be 
recorded  by  the  ajipellate  Court.  It  may  be  that  after  conviction 
there  is  a  strong  presumption  that  (he  accused  person  is  really  guilty. 
But  in  bailable  cases  there  is  not  mach  in  favour  of  the  view  giving 
a  power  to  the  appellate  Court  to  refuso  bail  pending  ajjpeal.  In 
Criminal  iippeals  the  presumption  of  innocence  still  j)rovails  though 
the  finding  of  the  lower  Court  is  entitled  to  weight.  There  is  no 
harm  in  admitting  to  bail  at  least  persons  convicted  of  bailalile 
offences. 

There  is  yet  one  more  class  of  cases  that  remains  to  be  considered. 
Sec.   427   authori'ses  the    High    Court   in  cases  of   appeals   against 
acquittah  to  i-sue  a  warrant   to  direct  the  accused   to  be  brought  be- 
fore   it  or  any   subordinate  Co  irt  and  tho  Cjurt  b3fore    which  he    is 
broIlgh^  may  commit   him   to   prison    pc^nding   the  dis)K)sal  of   the 
appeal,  or  admit  him  to  bail.     This  provision  is  rather  stringent.   We 
see  no  reason  why  a  person  after  his  innocence  has  been  pronounced 
by  a  Court  shoald  be  kept  in  custody.     In  AUabahad  (1)  it  was   held 
th  it  in  capital  cases  where  an  appeal  has  been  f-referred  from  ac(|uittal 
it  was   undesirable  that  the  prisoner's    fate  should    be    decided  while 
he  was  at  largo,  It  is   open  to   the  sureties    at  any    time   to  apply 
to  iho  Magistrate  to  discharge  the  bond  and  thereupon  the  Magistrate 
shall  issue  a  warrant  of  arrest  for  the  production  of  the   accused.     On 
the  appearance  of  such  person  tlic  Magistrate  shall  cancel    the    bond, 
and  discharge  the    surety  and    c:ill  np.^n    the   accused   to   find    other 
sufficient  sureties  (2).     If  through  mistake,    fraud    or   otherwise   in- 
sufficient  sureties    h  ivc  been  accepted  or  if  they  afterwards    become 
insufficient  the  Court  may  arrest  the  accused  and  call    upon  him  to 
li:iJ    .sufficient   sur.»ties   aid  on  his  failing  to  do  so  may  commit  him 
to  jail  (3).   Chapter  XLII  contains  provisions  as  to  the    bonds  taken. 
If  a  bjnd  is  forfeited  thot/ourt  may  call  upon  the  person  bound  by  such 
l»ond  to  pay  the  penalty  thereof,  or  to  show  cause  why  it   should  not 
bo   paid.     If  no  cause  is  shown  the  Court  may  recover  by  attachment 
and  sale  of  the  moveable  [)ropL»rty  of  the   siid    p  rson   or  his   estat**, 

(1)  y  iUl.  528.  [2)  8.  oOJ. 

(3;  S.  oOl. 
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if  he  be  dead.  If  the  amount  is  not  realised  by  such  attachment 
and  sale  the  Court  may  put  him  in  the  Civil  Jail  for  a  term  not  ex- 
ceeding six  months.  The  Court  may  remit  any  porlion  of  the  penalty 
and  enforce  payment  in  part  only.  If  before  tl.e  forfeiture  a 
surety  dies  his  estate  shall  be  discharged  from  all  liability  (1).  All 
orders  passed  under  secti  .n  .514  by  any  Magistra!e  other  than  a 
Presidency  Magistrate  or  District  Magistrate  shall  be  appealable  to 
tlie  District  Migi-tr.ite,  or,  if  not  so  appealed,  may  bj  revised  by 
him  (2).  The  High  Conrt  or  a  Court  of  Hovision  has  no  power  to 
reduce  the  amount  of  a  recog.iisan-e  that  may  have  been   forfeited  (3j. 


THE  SENTEJICIN(t  OF   CHIMIN ALS. 

One  of  the  most  perplexing  things  that  com^s  within  the  sphere 
of  a  Judge's  duties  is  ths  determination  of  what  sentence  shouhl  be 
pisied  on'thDie  who  are  found  guiUy  bafore  him.  Knowing  this,  we 
should  b3  cautiouj  in  criticising  sentences  which,  on  the  one  hand 
strike  one  as  b  ing  ssvere,  or,  on  the  other,  as  inadequate.  Where  it  is 
th3  first  offcaca,  tho  difficulty  is  necessarily  enhanced.  Punishment, 
.ns  it  is  cx'led  (though  the  expression  is  not  a  happy  one) ,  s'jould  be 
corrective  rather  than  punitive  so  far  as  the  prisoner  is  eoucarnt.-d, 
and  deterrent  as  regirJs  others.  .\nd,  again,  it  U  neither  dedruble 
to  add  to  ths  crimlnil  class  by  sending  the  young  to  mix  with  old 
oSenderi,norisitwis3,either,to  lei  a  criminal,  guilty  of  u  grave 
off  -n  e  <'o  out  on  suspended  santeuce,  or  to  bo  aw.ir Jed  such  a  lenient 
one  as  to\-ad  other  possible  criminals  to  think  so  lightly  of  the  crime 
as  in  effect  to  invite  them  to  commit  a 'similar  one. 

We  are  led  lo  theso  reflections  by  the  incidents  connected 
with  a  case  tried  at  the  recent  General  Sessions  of  the  City  of  Toronto. 
\  medical  student  of  about  twenty-one  years  of  age,  residing  in  the 
s-,me  house  as  a  fellow -student,  oi.M.ed  a  letter  addressed  to  the  latter, 
abstracted  therefrom  two  postal  notes  payable  to  his  friend,  took  them 
to  the  post  office,  forged  his  friends  n  une,  and  pockete  J  the  proceeds. 
The  moral  fibre  of  this  young  man  miyba  further  indicate  1    by   the 


a)  S.  514.  I-')  Si-  515. 

(3)  3  Cal.  707,  I'J  W.  B  Cr.  1. 
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fact  that  in  addiiion  to  these  three  crime',  to  which  he  pleaded  guilty, 
he  subse(|aently  lent  his  victim  five  dollars,  presumably  part  of  the 
stolen  money,  and  the  same  not  being  returned  as  promised,  he  dunned 
his  friend  industriously  therefor.  Many  of  those  who  were  present 
in  Court  at  the  time  this  case  was  tried  were  not  a  little  surprised 
when  the  learned  Judge  let  the  prisoner  go]  on  suspended  sentence. 
His  Honour  did  indeed  administer  to  him  a  very  severe  lecture,  winding 
up  with  warning  that  if  ever  he  came  before  him  again  he  would  be  mast 
severely  dealt  with,  but  after  all  this  threat  was  not  so  very  terrible, 
as  one  could  easily  imagine  a  young  man  beginning  life  in  this  way 
drifting  off  to  some  place  where  his  record  would  be  unknown. 
Whether  he  should  appear  again  before  the  Judge  is  however  not  of 
present  importance  ;  but  what  is  important  to  consider  is — was  this 
mode  of  dealing  with  the  case  on  the  part  of  the  learned  Judge  the 
most  desirable  for  the  general  welfare  of  the  community?  We  doubt 
it. 

If  the  rule  were  laid  down  that  every  offender  who  pleads  guiity 
to  his  first  offence  should  b3  let  go  on  suipended  senten.'e,  we  should 
have  very  little  to  say.  But,  was  the  case  above  referred  to  one  for 
the  exercise  of  such  clemeur^.y?  And  here  it  may  be  noted  that  tlie 
prisoner  was,  when  the  crimes  were  committed,  .seeking  t )  enter  a 
profession  which  most  particularly  demands  the  strictest  sense  of 
honour  and  integrity. 

There  is  not  in  this  country  (as  there  ought  to  be)  a  [dace  where 
the  reclamation  of  criminals  is  the  special  object  of  attainment,  or 
where  it  is  possible  to  put  such  a  desirable  effort  into  practice.  Our 
present  prison  system  is  lamentably  deficient  in  this  most  important 
matter,  and  especially  so  in  view  of  the  fact  that  many  offenders 
against  the  law  are  criminals  by  reason  of  their  previous  environment, 
or  possibly  as  a  result  of  heredity.  The  Judge  had,  of  course,  to  deal 
with  a  case  under  ihe  existing  condition  of  things  ;  bu*:, crediting  him 
with  a  most  laudable  desire  for  the  future  welfare  of  this  young  man, 
we  venture  to  think  that  his  treatment  of  the  case  would,  on  the 
whole,  be  likely  to  do  more  harm  than   good. 

It  is  often  said  that  severe  sentences  are  not  deterrent  in  their 
effect  and  the  fact  is^  cited  that  hanging  for  theft,  etc.,  was  not 
deterrent,  but  rather  the  reverse.     This,  however,  shows  a  misuudci;- 
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standing  of  the  situation.  It  is  quite  true  that  such  barbarous, 
sentences  were  not  efficaeiou*  but  the  simple  reason  far  that  was  ihnt 
the  public  sentiment  of  that  day  was  opposed  to  the  law  as  then 
administered,  and  conseijuently  it  became  largely  a  dead  letter.  Juries 
would  not  convict  for  a  comparatively  light  oflFence  when  the  result 
would  be  death  to  the  culprit.  So  far  as  the  deterrent  effect  was 
concerned,  dread  of  the  death  penalty  was,  in  the  mind  of  a  possible 
criminal  counterbalanced  by  the  probability  of  an  acquittil. 

When  bicycles  came  into  use,  the  stealing  of  them  became 
common.  The  Police  Magistrate  of  the  City  of  Toronto  promptly 
inflicted  very  severe  sentences  on  those  found  guilty  before  him. 
The  result  was  that  this  kind  of  theft  immediately  became  unpopular. 
In  England  the  crime  of  garottiog  almost  ceased  as  a  result  of  the 
very  stem  Justice  administered.  In  these  and  other  cases  severity 
worked   most  beneficially. 

We  do  not  forget  that  very  wide  powers  have  been  conferrcl  by 
the  Parliament  of  (Canada  upon  a  judge  by  sec.  971  of  the  Criminal 
Code,  added  in  1901,  which  provides  for  the  release  upon  probation 
of  good  conduct  of  any  offender  not  previously  convicted,  upon  the 
conditions  referred  to  in  the  said  section.  The  great  difficulty  in  all 
such  cases  is  the  exercise  of  a  wise  discretion  in  view  both  of  the 
possible  reclamation  of  the  offender,  and  of  the  protection  of  society. 
(Canada  Law  Journal  for  January  1905,) 

HOW  TO  DETECT  A  LYING  WITNESS. 

How  does  a  lawyer  know  when  a  witness  is  lying?  And  when  he 
knows  a  witness  is  lying,  how  does  he  go  about  it  to  expose  the 
perjury? 

If  all  lawyers  knew  these  two  things  there  would  no  longer  be 
good  lawyers  and  poor  lawyers,  for  all  lawyers  would  be  good. 

Sometimes  lawyers  take  a  long  chance  and  "guess"  that  a  witness 

is  deliberately  lying.  A  story  is  told  of  Jenniah  Mason,  the  famous 
New  England  lawyer  of  Daniel  Webster's  day.  Mason  was  cross- 
examining  a  witness  whose  testimony  could  not  be  shaken.  Time 
and  again  the  witness  repeated  jhis  statement  and  it  never  varied. 

Suddenly  Mason,  pointing  his  finger  straight  at  the  witness,  said 
in  his  high,  impassioned  voice: 
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'*  Let's  see  that  paper  yon've  ^i^ot  in  your  w.iistcoat  pocket." 

Taken  completely  by  surprise,  the  witness  mechanically  drew  a 
paper  from  the  pocket  indicated  and  handed  it  to  Mason.  The  lawyer 
slowly  read  the  exact  words  of  the  witness  and  called  attention  to  the 
fact  that  they  were  in  (he  handwri'ing  of  the  lawyer  on  the  other 
side. 

"Mason,  how  under  the  sun  did  you  know  that  paper  was  there?" 
asked  a  brother  lawyer. 

"Well,"  replied  Mason,  "I  thouorht  ho  gave  that  part  of  his 
testimony  just  as  if  he'd  heard  it,  and  I  noticed  oyory  time  he  repeated 
it  he  put  his  hand  to  his  waistcoat  pocket  and  then  let  it  fall  aor.iin 
when  he  got  through." 

It  is  a  startling  fact  that  perjury  in  American  courts  is  on  the 
increase.  Francis  L.  Wellman  of  the  New  York  bar  in  a  book  on 
"The  Art  of  Cross-Examination,"  declares  that  at  the  present  time 
scarcely  a  trial  is  conducted  in  which  it  does  not  appear  in  a  more  or 
less  flagrant  form. 

It  seldom  happens  that  a  witness'  entire  testimony  is  false  from 
beginning  to  end.  Perhaps  the  greater  part  of  it  is  true,  and  that 
only  the  crucial  part— the  point,  however,  on  which  the  whole  case 
may  turn — is  wilfully  false. 

Then  again  there  is  the  witness  who  is  deliberately  lying  to  shield 
himself  from  the  consequences  of  his  own  crime.  This  is  the  ugliest 
form  of  perjury.  There  is  one  great  historic  case  of  the  exposure  of 
this  form  of  perjury,  and  the  lawyer,  who  exposed  it  was  none  other 
than  Abraham  Lincoln— in  the  days  when  he  was  only  a  struggling 
young  lawyer,  tall,  gaunt,  and  uncouth.  The  story  is  related  in 
Judge  J.  W.  Donovan's  *'Tact  in  court,"  and  is  doubly  interesting 
because  it  was  Abraham  Lincoln's  first  effort  to  defend  a  man  accused 
of  murder. 

A  m\n  named  Grayson  was  ac  used  of  killing  a  nnn  named  Lock- 
wood  at  a  camp  meeting.     A   man  named     Bovine    claimed  to   have 
witnessed  the    murder.     Sovine's  story  was  so    circumstantial    that 
Grayson  was  indicted  and  narrowly  escaped  being  lynched. 

Abraham  Lincoln  was  employed   by  Grayson's  mother   to  defend 
her  son.     The  case  came  to  trial.     Lincoln  objected  to   none   of   the 
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jarors.  He  cross-examined  none  of  the  witnessas,  save  the  last — the 
man  Sovine»  who  swore  that  he  knew  the  parties,  saw  Grayson  fire  the 
fatal  shot,  and  saw  him  run  away. 

The  evidence  of  guilt  anl  identity  Was  morally  certain.  When 
Sovine  was  turned  over  to  him  for  cross-examination  Lincoln  stood  up 
and  eyed  the  witness  in  silence,  without  books  or  notes,  and  began 
the  defence  by  these  questions: 

"And  you  were  with  Lock  wood   just  before  and  saw  the  shooting?" 

"Yes." 

"And  you  stood  very  near  to  them?" 

"No;  about  twenty  feet  away." 

'Ofay  it  not  have  been  ten  feet?" 

"No,  it  was  twenty  feet,  or  more." 

"In  the  open  field," 

"No;  in  the  timber." 

"What  kind  of  timber?" 

"Beech  timber." 

"Leaves  on  it  are  rather  thick  in  August?" 

"Rather." 

"And  you  think  this  pistol  was  the  one  used?" 

"It  looks  like  it." 

"You  could  see  the  defendant  shoot — see  how  the  barrel  hung, 
and  all  about  it?" 

"Yes." 

"How  near  was  Ibis  to  the  camp-meeting?" 

"Three-quarters  of  a  mile  away." 

"Where  were  the  lights?" 

"Up  by  the  miuister's  stand." 

"Three-quarters  of  a  mile  away." 

"Yes— I  answered  ye  twists." 

"Did  you  not  see  a  candle  there  with  Lock  wood  or  Gray  son. 

"No,  what  would  we  want  a  candle  for?" 

"How,  then  did  you  see  the  shooting?" 

"By  moonlight!"  (defiantly). 

"You  saw  this  shooting  at  10  o'clock  at  night — in  beech  timber, 
three-quarters  of  a  mile  frond  the  lights — saw  the  pistol  barrel — saw 
the  man  fire— saw  it  twenty  feet  away— saw  it  all  by  moonlight  ? 
Saw  it  nearly  a  mile  from  the  camp  lights?" 
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"Yes,  I  told  you  go  before/' 

then  Abraham  Lincoln  drew  from  <he  side  pocket  of  his  coat  a 
blue  covered  almanac,  opened  it  slowly,  offered  it  in  evidence,  showed 
it  to  the  jury  and  the  court,*  read  from  a  page  with  careful  deliberation 
that  the  moon  on  that  niglit  was  unseen,  and  only  arose  at  1  o'clock 
the  next  morning. 

Following  the  climax,  Lincoln  moved  the  arrest  of  the  perjured 
witness  as  the  rea!  murderer,  declaring  th \t  nothing  but  a  motive 
to  clear  himself  could  have  induced  him  to  swear  away  so  falsely 
the  life  of  another  man.     Sovine  afterwards  confessed  to  the  murder. 

There  have  been  instances  in  which  men  high  in  the  medical 
profession  have  been  caught  in  the  act  of  giving  expert  testi- 
mony by  a  lawyer  who  knew  how  to  conduct  a  clever  cross-ex- 
amination. 

One  instance  of  perjured  medical  expert  testimony  was  a  doctor 
who  had  been  the  medical  expert  for  the  New  York,  New  Haven  and 
Hartford  railroad  for  thirty-five  years,  for  the  New  York  Central 
Railroad  for  twenty  years,  and  for  the  Erie  Riilroad  fifteen  years. 
He  was  so  expert  that  lawyers  finally  bs^ams  afraid  to  cross-ex- 
amine him. 

There  was  one  lawyer,  however,  who  was  not  afraid.  The  case 
was  one  in  which  a  woman  had  sued  the  city  for  |  50,000  damages, 
claiming  she  had  been  permanently  injured  by  tripping  over  a  street 
obstruction.  Her  counsel  was  ex-Chief  Justice  Noah  Davis.  Dr. 
Ranney,  the  famous  expert,  had  been  in  daily  attendance  upon  the 
woman  for  three  years  and  testified  ho  had  examined  her  minutely 
200  times.  The  city's  medical  experts  declared  the  woman  was  only 
hysterical,  but  the  jury  evidently  believed  Dr.  Ranney.  The  cross- 
examination  was  as  follows  : 

Counsel  (quietly) — "  Are  you  able  to  give  us,  doctor,  the  name  of 
any  medical  authority  that  agrees  with  you  when  you  say  that  the 
particular  group  of  symptoms  existing  in  this  case  points  to  one  dis- 
ease and  only  one  ?" 

Doctor — "0,  yes,  Dr.  Erskine  agrees  with  me." 

"  Who  is  Dr.  Erskine,  if  you  please  ?" 

"  Well,"  said  the  witness,  with  a  patronizing  smile,  "  Erskine 
probably  was  one  of  the  most  famous  surgeons  that  England  has  ever 
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produced.  "  There  was  a  titter  in  the  audience  at  the  expense  of  the 
lawyer. 

"  What  book  has  he  written  ?" 

"  He  has  written  a  book  called  '  Erskine  on  the  Spine, '  which  is 
altogether  the  host  kno-vn  work  on  the  subject.  "  The  titter  around 
the  courtroom  was  becoming  louder. 

"  When  was  ihis  bDok  jiublished  ?  "  asked  the  lawyer, 
quietly. 

"  About  ten  years  ago.  " 

"  Well,  how  is  it  that  a  man  whose  time  is  so  much  occupi^ 
as  you  have  told  us  yours  is  has  lei?ure  enough  to  look  up  medical 
authorities  to  see  if  they  agree  with  him  ?"  .    , 

"Well,  Mr. ,  to  tell  you   th?  truth,''    said    ths   doctor,    fairly 

beaming  on  the  lawyer,  "  I  have  often  heard  of  you,  and  1  half 
suspected  you  would  ask  ma  soma,  such  foolish  question;  so 
this  morning,  after  my  breakfast,  I  took  down  from  my  library 
my  copy  of  Erskine's  book,  and  found  that  he  agreed  with  me 
entirely." 

This  answer  provoked  a  loud  laugh  at  the  expense  of  the  lawyer. 
But  the  lawyer  reached  under  the  table  and  picked  up  his  own  copy 
of  "  Erskine  on  the  Spine,  "  an(K  walking  deliberately  up  to  the  wit- 
ness, said. 

"  Won't  you  be  good  enough  to  point  out  to  me  where  Erskine 
adopts  your  view  of  the  case  ?" 

The  famous  doctor  was  visibly  embarrassed. 

"  O,  I  can't  do  it  now  ;  it's  a  thick  book,  "  he  said. 

"  But  you  forget,  doctor,  that  thinking  I  might  ask  you  some 
such  foolish  question  you  examined  your  volume  of  Erskine 
this  morning  after  breakfast  and  before  coming  to  Court. " 

The  doctor  showed  his  embarrassment  plainly.  Refusing  to  take 
the  book,  he  said. 

*'  I  have  not  time  to  do  it  now." 

"Time  I"  thundered  the  lawyer.  '*  Why,  there  is  all  the  time  in 
the  world. " 

The  doctor  gove  no  answer. 
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"  I  am  sure  the  court  will  allow  me  to  susi)end  my  examination 
until  you  shall  have  bad  time  to  turn  to  the  place  you  read 
thii  morning  in  that  book,  and  can  reread  it  aloud  to  the 
jury." 

There  was  absolute  silence  in  the  court  room  for  three  minutes. 
The  doctor  wouldn't  say  anything,  the  plaintiff's  attorney  didn't 
dare  say  anything,  and  the  lawyer  for  the  city  didn't  want  to  say  any- 
thing. He  saw  that  he  had  caught  the  famous  witness  in  a 
manifest  falsehood  and  that  the  doctor's  whole  testimony  was 
discredited. 

After  a  few  minutes  more  of  this  distressing  silence  Presiding 
Judge  Mr.  Justice  Barrett  dismissed  the  witness  and  (he  whole  case 
collapsed. 

The  discomfiture  of  a  Chicago  surgeon  in  ihe  Luetgert  trial,  who 
swore  that  bones  from  the  joint  of  a  sheep  were  the  sesamoid  bons 
from  the  skeleton  of  a  woman,  is  still  fresh  in  ihe  minds  of  the  Chic- 
ago legal  and  medical  professions.  'J  here  is  another  case  in  the  legal 
records  equally  as  sensational,  in  which  a  snrgeon  in  a  New  York 
trial  covered  himself  with  confusion,  lie  was  testifying  as  an 
expert  in  a  case  involving  what  is  known  as  "  Potts  fracture 
of  the  ankle.  "     His  cross-examination  was  as  follows  : 

"  Will  you  please  take  these,  doctor,  "said  the  lawyer,  handing 
him  two  lower  bones  from  a  human  skeleton,  "and  tell  the  jury 
whether  in  life  they  constituted  the  bones  of  a  woman's  leg  or  a 
man's  leg  ?" 

'*it  is  difficult  to  tell,  sir." 

'•  What,  can't  you  tell  the  skeleton  of  a  woman's  leg  from  a  man's 
doctor  ?" 

"  0,  yes;  I  should  say  it  was  a  woman's  leg.  " 

"  So,  in  your  opinion,  doctor,  this  was  a  woman '?<  leg?"  'Scorn- 
ful empha-is  on  the  word  woman.  It  was,  in  fact,  a  wonnn's 
leg.) 

The  doctor,  observing  the  lawyer's  face  and  thinking  he  had  made 
a  mistake,  said  hurriedly  : 

"  0,  I  beg  your  pardon,  it  is  a  man's  leg  of  course,  I  had  not  ex- 
amined  it  carefully." 
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By  this    time   the  jurymea     were   all    sitting  up  and  show- 
ing   much  amusement  at  the  doctor's  increasing  embarrassment. 

"Now,  doctor/'  continued  tlie  lawyer  prolucing  more  bones, 
"  please  put  the  skeleton  of  the  foot  into  the  ankle  joint  of  the  bones 
you  already  have  in  your  hand,  and  then  tell  me  whether  it  is  the 
right  or  left  leg. " 

"  Yes,  "  said  the  doctor  confidently,  as  he  fitted  the  bones  together, 
"  It  is  the  left  leg,  as  I  said  before.  ' 

"  Bufr,  doctor,  don't  you  see,  you  have  inserted  the  foot  into  the 
knee  joint  ?  Is  that  the  way  it  is  in  life  ?" 

The  jury  roared  with  laughter,  in  which  the  entire  court- 
room joined.  The  doctor  was  dismissed  and  his  patient  lost  the 
ca^e. 

Lawyers  have  many  ways  of  deciding  in  their  own  minds  when  a 
witness  is  lying.  Embarrassment  is  one  of  the  signs  of  perjury— but 
not  an  infallible  oce,  for  even  the  most  truthful  witness  is  frequently 
embarrassed. 

Witnesses  of  a  low  grade  of  intelligence,  when  they  testify  falsely, 
usually  display  it  in  various  ways  :  in  the  voice,  in  a  certain  vacant 
expression  of  the  eyes,  in  a  nervous  twisting  about  in  the  witness 
chair,  in  an  apparent  effort  to  recall  to  mind  the  exact  wording  of 
Uieir  story,  and  especially  by  the  use  of  language  not  suited  to  their 
station  in  life. 

On  the  other  hand,  there  is  something  about  the  manner  of 
an  honest  but  ignorant  witness  that  makes  it  manifest  to  the 
experienced  lawyer  that  he  is  narrating  only  the  things  that  he 
has  actually  seen  and  heard. — Jonas  Howard  in  the  *'  Chicago 
Tribune. " 


TREATMENT  OF  PRISONERS  WHILE  UNDER  ARREST. 

[Excer]^  from  Editorial  Notes  of  John  F.  Creeling.  11  American 
Criminal  RepoHa  293,] 

It  is  a  common  occurrence,  in  large  cities,  when  a  person  arrested 
for  some  ofiEence,  where  the  evidence  is  not  clear  and  manifest,  to 
*letain  him  for  hours,  and  it  may  be  for  days,  in  a  police  station  be- 
we  bringing  him  to  a  Magistrate.  This  is  indulged  in  for  the  pur- 
pose of  working  up  the  case,  or,   in  other  words,   obtaining  a  coufes- 
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sion'.  ;  Ppth  at  common  law.  an  1  by.  the  statules  of  many>  if  not  all, 
of  the.  states  in  this  country,  ir>  is  the  duty  of  an  officer  to  take  a 
prisoner  to  a  magistrate  immediately;  an  1  it  is  for  the  jnagistrate  to 
determine  what  continuance,  if  any,  shall  be  allowed.  Sir  Matthew 
Hale  said:  'When  the  officer  or  minister  has  made  his  arrest,  he 
is  forthwith  to  bring  the  parties  to  the  gaol,  or  to  the  justice,  a^cor- 
diqg  to  the  i  iiport  oE  the  warrant.  But  if  the  tim.e  b3  unseasonable 
as  in  or  near  the  night,  whereby  he  cannot  attend  the  justice,,  or  it 
there  be  danger  of  a  present  rescue,  or  if  the  party  be  sick  and  not 
able  at  present  to  be  brought,  he  may,  as  the  case  shall  require,  secure 
him  in  the  stocks,  or  in  case  the  quality  of  the  parson  or  the  indisposi- 
tion so  require,  secure  him  in  a  house  till  the  nexk  day,  or  such  time 
as  it  inay  be  reasonable  to  bring  him."  2  Hale,  Pleas  of  the  Crown 
119. 

.  Section  7,  division  (5,  of  the  Hlinois  Criminal  Code,  provides  as 
follows: 

"When  an  arrest  is  made  without  a  warrant  either  by  an  offii^r 
or  private  person,  the  person  arrested  shall,  without  unnecessary  delay 
he  tikeu  before  the  nearest  magistrate  in  the  county,  who  shall  hear 
the  case,  for  examination,  and  the  prisoner  shall  be  examined  and 
dealt  with  as  in  cases  of  arrests  upon  warrants."  Notwiths landing 
the  provisions  of  this  statute,  it  is  but  usual  for  Chicago  police  to  im- 
prison pers(?ns  for  days  before  bringing  them  before  a  magistrate  dur- 
ing which  time  the  arts  and  tricks  of  detectives  are  skilfully  applied. 
Any  confession  obtained  under  such  circumstances  should  be  pre- 
jsumed  to  be  involuntary.  The  same  doctrine  should  apply  to  all 
other  states  where  the  common  law  or  similar   statutes  are  in  force. 

/,..  The  case  of  Wright  u.  Court  et  al.  6  Dowl  &  Ky.  623,  heard 
in  1825,  is  a  leading  case  upon  this  subject.  It  was  a  suit. for  false 
imprisonment,  it  being  averred  in  the  declaration  that  the  plaintiff 
was  imprisoned  on  a  false  charge  of  felony  for  three  days  by  the  de- 
fendants, who  then  handcuffed  him  and  took  him  before  a  magistrate 
and  there  imprisoned  him  again  for  twelve  hours.  A  plea  of  not 
guilty  and  also  special  pleas  were  filed  to  the  declaration.  By  the 
special  pleas  it  was  contended  that  a  felony  had  been  committed  on 
the  premises  of  one  Clarke.  Plaintiff  being  suspected  of  being  con- 
cerned in  the  felony  was  arrested  and  that  the  defendant  Court, 
being   a  constable,  the  other   defendants  assisting,  imprisoned  the 
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plaintiff  for  the  space  of  time  alleged,  in  order  to  carry  him  before  a 
magistrate  the  same  being  reasonable,  for  the  purpose  of  informing 
(Uarke  of  the  arrest 'etc.,  and  enabling  Clarke  to  procure  necessary 
evidence  and  witnesses  for  the  prosecution  :  and  that  they  hand* 
ciffed  the  plaiiitiff  in  order  to  prevent  his  escape,  oic.  Upon 
demurerrs  to  the  special  pleas  the  court  gave  the  following  opinion: 

BAILEY,  J: — It  is  difficult  to  imagine  any  circumstances  under 
which  the  conduct  of  these  defendants  could  be  justifiable  in  point 
of  law,  but  at  all  events  the   circumstances  set  out  in  this  record  are 
wholly   ina'Iequate   to   furnish  them    with   any  justification.     The 
plaintiff  alleges  that  he  was  first  imprisoned  for  three  days,  and  the 
defendants  by  their  first    special  plea  admit  ihat  he  was  imprisoned  for 
that  space  of  time  before  he  was  taken  to  a  magislrate  for  examination, 
and  aver  that  it  was  a  reasonable  time  for  that  purpose,  and  for  the 
purpose  of  enabling  C/ar/r^  to  collect  and  bring  forward  evidence  in  sup- 
port of  thejcharge  of  felony.    In  the  first  place  it  was  a  most  unreason- 
able time  for  any  purpose,  and  in  the  second  place,  the  latter  purpose 
was  perfectly  illegal.     It  is  the  duty  of  overy  persoa  who  arresU  an- 
other on  suspicion  of  felony,  to  take  him  before  a  magistrate  as  soon 
as  he   reasooably  can.     Com.     Dig.,  Imprisonment,  H.  4);  and  even 
a  magistrate  is  not   authorized  by    law,   and   much  less   a  constable, 
therefore,  to  detain  a  person  so  arrested,  except  for  a  reesonable  time 
and  except  for  the  purpose  of  his   being  examined.     Com.  Dig.,  Im- 
prisonment, H.  5.  The  magistrate  might  have  been  justified  in  ordering 
the  plaintiff  to  be    detained  until    Clarke   could    bring   forward    his 
evidence,  but  without    his  order,  the   defendant  could  not  possibly  be 
justified    in  detaining  him   for  any  such  purpose      The  defendants 
have  also  justified   the  handcuffing  the  plaintiff   in  or<I  r   to  prevent 
his  escape  ;  but  they  have  not  averred  that    it  was  nece  sary  for    that 
purpose,   or  that  he  had  attempted   to  tscaps,  or  that    tliere    was  any 
danger  of  his  escaping  ;  and    such  a  degree   of  violence*  and  restraint 
upon  the  person   cannot  j be  justified   even  by  a  constable,   unless   he 
makes  it  appear  that  there  are  good  special  reasons  for  his    resorting 
to  it.    For  these  rtasons  the  special  pleas  are  clearly  insufficient,  and 
the    plaintiff    is  entitled   to    our    judgment.'*       Holroyd    J.,    and 
Littledale,  J.,  concurred.     Judgment  for  the  plaintiff. 
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THE  PSYCHOLOGY  OF  NEGLIGENCE. 

Negligence  has  been  characterized  as   *'  one  o£  the  most  difficult, 
involved  and  voluminous  topics  of  the  law  "  (a). 

The  English  word  ''negligence''  is  derived  from  the  Latiu  sub- 
stantive "  negligentia, "  which  primarily  means  "'  want  of  care" 
and  is  the  antonym  of  "  diligentia."  But  while  the  correspondence 
between  "negligentia''  and  its  English  derivative  is  exact  in 
ordinary  use,  there  is  u  technical  diflEerence  between  them  as  res- 
pectively employed  in  the  Roman  and  English  systems  of  law.  In 
the  former  system  "  negligentia "  only  became  an  actionable 
or  punishable  fault  (culpa)  when  it  fell  within  the  classification  of 
great  negligence  "— "  magna  negligentia  culpa  est  "  (h). 

In  the  language  of  jurisprudence,  therefore,  "  culpa"  and 
"  negligence"  are  to  be  regarded  as  terms  of  equal  meaning. 

It  has  been  daid  that  no  definition  of  negligence  formulated 
by  any  one  judge  or  jurist'  has  proved  s  atisf actory  to  the  f ramer 
of  another  definition  (c),  and  the  reason  is  not  far  to  seek  ;  tor 
when  we  begin  to  define  the  law  we  enter  the  province  of  philos- 
ophy, and  since  philosophy  emerges  from  the  analysis  of  empiri- 
cal conceptions,  which,  as  Kant  points  out  (d),  can  only  be 
explained  and  not  defined  it  is  not  to  be  expected  that  in  any 
branch  of  the  philosophy  of  the  law  we  can  start  out  with  the 
synthetical  exactness  of  mathematical  science.  But  even  Kant 
concedes   that  propositions    or     statements,     which     are    properly 

(a)    Campbell's  "  Science  of  Law,"  p.  200. 

[h)    Paul.  Dig.  50, 16,  226., 

(c)    Sheannan  &  Bedfield  on  Negligence,  5th  ed.,  vol.  1,  §  1. 
.      id)    Kritik  der  reinen  Venmnlt  (Method)  §  1.    In   mathematioy,     Kant  »a}'8,  defini- 
^lOB  belongs  ad  esse,  in  philosophy  ud  melius  esse. 
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sJpeaking  not  definitions  but  merely  approximations  tliereto,  may 
be  used  with  advantage  in  philosophy  ;  and,  as  the  subject  in 
hand  demands  some  attempt  at  a  concise  statement  of  the 
elements  of  negligence  in  law,  the  following  is  predicated  upon  the 
opinions  of  tho  judges  expressed  in  the  cases  collected  in  the  foot 
note  {d), 

I^egligehce^  as  a  caitse  of  action  for  citil  t/amagcs,  consisis  in 
a  breuch  of  duty  to  {sercise  cuvt'^  w/ierebtf  in  jar  if  natural/e/  and 
ftroA'lmately  resuUs  to  some  one  entitled  to  a  fidfilinent  of  (he 
dutt/. 

Before  proceeding  to  examine  the  legal  doctrine  of  uegligeuce 
in  its  psychical  bearings  it  would  not  be  an  uuinstructive  digression 
to  notice  for  a  moment  the  sociological  principle  which  underlies  it  a» 
a  whole. 

That  principle  h:is  been  designated  by  Herbert  Spencer  iis  the 
principle  of  *' equal  freedom  "  (f),  Mr.  Spencer  says:  *•  Every  man 
has  freedom  to  do  all  that  he  wills,  provided  ihat  he  infringes  not  the 
equal  freedom  of  any  other  man."  If  wc  regard  the  word  '•freedom" 
so  used  as  iequivalbnt  to  the  word  "right"  (/],  then  Mr.  Sjpehoer's 
formula  sufficiently  exp!  esses  to  legal  conception  of  man's  dut}^  to 
mnn  in  the  social  state.  Cicero  declared  that  the  right  of  the  citizen 
to  immunity  from  harm  at  the  hands  of  his  fellows  li^s  at  the  very 
base  of  positive  law — *'Fundamenta  justitiie  sunt  ut  ne  cui  noceatar, 
etc.,"  and  in  generalizing  the  domain  of  Wrongs  the  Boman  jurists 
regarded  every  unjust  infringement  of  the  rights  of  other."^  as  the 
result  of  malice  or  negligence,  the  presence  of  either  rendering  the 
conduct  comphnned  of  culpable,  i.^.,  giving  rise  to  the  legal  dutv 
of  reparation  fy).  Thus  throughout  the  literature  of  jurispruderrce 
we  will    find   that  the    principle  of  altruism — Ic   droit   d'autrui— ^is 

((/)  Per  AldersoD,  B.,  in  Blyth  v.  Tilrmlmjham  M'atencorhB  Co.,  21 
iCxch :  781 ;  per  WiHe^,  J.,  in  Vaughmi  v.  Taf  Vale  Ry.  Co.,  5  H.  &.  N.  679 : 
M?r  Blackburn,  J.,  in  Mersey  Docks  Trustee  v.  Cibbs  C.R.  1  H.L.,  115;  per 
Byles,  J.,  in  CoTl'ts  v.  Selden,  L.K.  3  C.P.  498;  per  Brett,  M.R.  in  Beaten 
y,.  Pender,  L.R.  11  Q.B.D.  503;  and  in  Lane  v.  Cox,  [1897]  1  Q.B*  4lo : 
])er  tatterson,  J.,  in  Chandler  Electric  Co,  v.  Fuller,  21  8.C.R.  387 ;  per 
iZobinson,  C.J.,  in  Dean  v.  McparUuL  2  U.C.Q.B.  448;  per  young,  C.J.  in 
MQlhKJugall  v.  McDonald,  12  N.S.R.  219  ;  per  Mitchell,  J.,  in  Osborne  v. 
McMasters,  40  Minn.  103,  S.C.  annotated  in  1?  Am.  St.  Bep.  698. 

(e)     Social  Statii-d,  ed.  of  1868,  p.  VJ\. 

if]     "I'egal     riglilB      arc     tlio      effecU     of    civilized    society.     .     .     Freedom. 
....    is    the    effect    of    law."      BouA'ier's    Law    Diet,      (by    Rawle)    1,    p. 

('g)     Cf.   iSHlkowski,    Rom.    Priv.     Law,    ]».     514,     and    (Joudtmil's    Pandects, 
§  76. 
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reoogDized   as  the  very   essence  of   the  conception  of  re^^)on9ibilify 
for  negligence. 

So  mnch  for  the  sociological  side  of  the  legal  doctrine  of  iJegligence^ 
a  matter  not  to  be  lightly  passed  o\  er  by  the  student  of  jurisprudence, 
for,  as  pointed  out  by  Mr.  Clarke  (/i),  law  is  but  a  bramh  of  the 
science  of  sociolog}'. 

Turning  now  to  a  consideration  of  the  psychical  bearingi  of  legal 
negligenca  it  must  be  admitted  that  there  is  a  regrettable  amount  of 
confusion  in  the  books  as  to  whether  the  eleinent  of  intention  on  th ) 
part  of  the  wrong-doer  has  aught  or  nothing  to  do  with  the  theory  of 
liabiUtr.  For  instance,  some  writers,  such  as  Mr.  Horace  Smith  (/ ), 
assert  that  negligence  is  an  *•  unintentional  breach  of  duty";  while,  on 
the  other  hand,  we  find  ho  distinguished  a  jurist  as  Professor 
Salmond,  of  the  University  of  Adelaide,  affirming  that  negligence  is  "  a 
form  qi  mens  rea"(/;.  It  is  subqaitted  that  n.*ither  of  these  obviously 
divergent  views  x^sm  be  accepted  as  correct.  F^et  us  test  them  by 
reason  and  authority. 

Dealing,  in  the  first  place,  with  the  view  th^t  jiegligence  i^  '•  an 
mnt^njtionalhmsieh  of  djoty,"  it  is  reasonable  ta.ar.giifi:thai  tltewe  rmy 
hedMt /AlcB^naf  brooch  of  soJHp  paf tij^M^hir  duty  to  exemae  c*'a»'not 
-onlfjIBtot.^^oi^^  withani^itent  to^^i^einji^ry  to  theper^^  ^titl^  t^ 
tke  frffilmeut  (rf  tbe  doty,  bUt,  Ofith^  PQn^rary,  aeoo^paoieJiya 
deap^Jbatv  n^  iojofy  wH  be  susta^^  by  him  by  ^easw  of  tbe:br^^. 
I^ wtltuBteaie  this.  Supposed^.,  tlwow^er. of  a  factory,  fails  io 
iiiwA»gaarrforlepce3!troond  a  po£fcit;^n  of  tjie  maobinoryln  hi%|a6tocy 
lAMi  h^aiiiows  to  ie  dangaroi»  to-;tH^  persops  emptoyed  by  him,®** 
:&eih^lo}%»,'in  aot^sequeitee^f  Mioh  hreaolioC  du'y  by  A.,  ra^aiiiik' 
li$d%^4ti|tir}\  Nov,  MilihiMii^  A.  was  aware  of  ifkn  dbty,  iuol 
i^tkt^^-i^  -^ommi  a  hi^mA  ^f  Jt.  4ie  nev^r  intended  ;tbat  & 
should  be  injured  thereby/ d)i^r<Mi^^  <^<Miit«lfT,  hx^ied.  4^ 
^jjwJ^pMrate.^the.u^^  machineny  Avithqut  ^qcident.     Here 

R  is  undoubtedly  liable  for  negligence  (/v),, but  could  it  .be  ^aid 
that   the   negligence   is   founded   on  an    "  unintentional    breach  of 
^krtyf    €1eai4y    in   such  a  case  the  nsycW^*!  element  of  Itit^r^^^ 
tW  oiot  jnnoife^  itself  in  rektion  to  tW#PS«lt  of  the  lii^aoh  of  : 

ih)    Science  of  Law,  and  Law-Making,  p.  4,  .  -    ^r 

(i)    Siiiitbcmi2i^geB06,.£Md«d.,  p.  I.   - 

(j)    Jarispradetoftvp. 433.  .  .   .  ;-  >"   ^.        « 

(fc)    George  MaUh^m  Co.  t.  Bouchard,  28  S.CB.  580,  -  -^  -•    "'      ^>^^^^T^ 
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duty,  but  is  confined  wholly  to  the  breach  itself,  which  may  or 
may  not  be  followed  by  an  injurious  result  ;  and  it  is  only  the 
result  which  makes  the  conduct  o£  the  wrong-doer  a  subject  of 
juridical  enquiry.  Furthermore,  it  is  obvious  that  in  such  a  case 
the  injury  arises  from  carelessness,  rather  than  from  an  inten- 
tion to  cause  harm  [m).  On  the  other  hand,  a  breach  of  duty 
committed  with  the  intent  to  injure  some  one  thereby,  falls  out- 
side the  sphere  of  negligence,  as  will  be  shewn  hereafter. 

But,  if  negligence  may  not  be  said  to  be  "  an  unintentional 
breach  of  duty,"  is  it,  in  thi  second  place,  **  a  form  of  mens 
rea?"  This  enquiry  cannot  be  answered  without  first  reviewing 
the  place  and  meaning  of  the  phrase  meng  rea  in  the  language  of 
the  law. 

The  phrase  in  question  is  but  a  fragment  of  the  maxim 
"  Actus  non  facit  reum  nisi  mens  sit  rea,"  which  may  be  freely 
translated  so :  The  act  does  not  constitute  a  crime  unless  it  is 
attended  with  a  guilty  mind,  i^.,  erim*nil  intent.  This  maxim 
has  been  described  as  "  one  of  Coke's  scraps  of  Latin"  (n),  but 
its  first  appearance  in  the  common  law  is  much  older  than  Coke's 
time.  In  the  Leges  Henrici  Primi  (o)  we  have  it  in  this  form : 
Reum  non  fa^it  nisi  mens  rea,  and  it  undoubtedly  filtered  its  way 
there  through  the  canonists  from  its  primary  source  in  St.  Augus- 
tine's '•  Sermones"  (/>).  Dealing  with  the  sin  of  false  swearing, 
St  Augustine  says  :  "  The  tongue  is  not  guilty  unless  it  speaks 
with  a  guilty  mind"  (ream  linguam  non  facit  nisi  mens  rea). 
However,  in  the  Leges  Henrici  we  cannot  expect  to  find  a  very 
marked  cleavage  between  the  ecclesiastical  and  civil  bearings  of 
the  maxim,  and  therefore  we  must  turn  to  Coke  to  discover  its 
place  and  significance  in  the  common  law. 

In  the   third   part  of  Coke's  Institutes  (a  treatise  upon  the  pleas 
of  the  Crown)  we  find  the  axiom  in  precisely    the  same  words  as  we 

(m)  Mr.  Bigelow  (Torts,  2nd  ed  p.  13)  very  properly  draws  the  distinction, 
between  intending  an  act  and  intending.,  its  consequences  in  this  way  :  "  To  speak  of 
an  'intended  act'  is  a  pleonasm.  An  *act*  is  necessarily  intended,  though  its  con- 
sequences may  or  may  not  be  intended."  He  refers  on  this  point  to  Ziehen  :  Philoso- 
phical Psychology,  29.  (Lond.  1892).  On  this  point  see  also  Markby*s  Elem.  Law 
sec,  219. 

in)    See  an  able  article  on  "  Mens  Rea  '*  in  13  Crim.  Law  Mag.,  p.  831. 

(•)    5,  8.  28.    Thorp*!  Anc.  Law  and  Institutes  of  Eng.,  1,  511. 

(p)    No.l80,c.2.  n  ] 
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have  it  to-day.  At  p.  10,  chapter  1,  entitled  "  Of  High  Treason," 
there  is  the  following  passage  commenting  upon  Sir  John  Old- 
castle^s  insurrection  in  the  reign  of  Henry  VIII. :— ''It  was 
specially  found  that  divers  of  the  Ring's  subjects  did  minister 
and  yield  victuals  to  Sir  John  01dca«tle,  knight,  and  others,  being 
in  open  war  against  the  King,  and  that  they  were  in  company 
with  them  in  open  war ;  but  all  this  was  found  to  bo  pro  timore 
mortis,  et  quod  recesserunt,  quam  cito  potuerun^,  and  it  was  ad- 
judged to  be  no  treason  because  it  was  for  fear  of  death.  Et  actus 
non  facit  reum,  nisi  mens  sit  rea." 

Ag»in^  in  chapter  47,  entitled  "Of  Larceny  or  Theft  .at  Com- 
mon Law,"  we  read  :  *'  First,  it  must  be  felonious,  id  est,  cum 
animo  furandi,  as  hath  been  said.  Actus  non  facit  reum,  nisi 
mens  sit  rea"  (p.  107). 

So  it  is  established  that  the  emergence  of  the  maxim  from  the 
writings  of  the  ecclesiastics  and  canonists  into  the  modern  juris- 
prudence of  England  was  through  the  door  of  Coke's  Institutes. 
Let  us  trace  its  development  as  a  principle  of  the  law  of  crimes. 

In  Hale's  Hist.  Plac.  Cor.  (//),  published  first  in  ihe  year  1736^ 
the  doctrine  of  criminal  intent  is  thus  enunciated  :  "  The  consent 
of  the  will  is  that  which  renders  human  actions  either  commend- 
able or  culpable  ;  as  where  thers  is  no  law,  there  is  no  transgres- 
sion, so,  regularly,  where  there  is  no  will  to  commit  an  oflEence, 
there  can  be  no  transgression  or  just  reoson  to  incur  the  penalty 
or  sanction  of  that  law  instituted  for  the  punishment  of  crimes 
or  offences"  (r). 

In  1798,  Lord  Kenyon  (s)  explicity  adopted  the  maxim  as 
embodying  the  criminal   law    doctrine  of  complementary  ''  intent" 

iq)     Vol  1,  p.  15. 

(r)  There  is  an  obvious  confusioa  of  terms  in  this  passage.  The  author 
means  by  the  phrases  "consent  of  the  will"  and  "wiU  to  commit"  simply  "mens 
rea"  or  "guilty  intent."  The  distinction  between  "will"  and  "  intention"  as  elemtens 
of  crime  is  weU  made  in  Harris'  Criminal  Law,  10th  ed.,  p.  10.  Sir  James  FiUjames 
Stephen  argues  the  distinction  at  length  in  his  Hist.  Ccim.  Law,  vol.  II.  chap.  18. 
The  following  passage  from  p.  100  is  a  succinct  statement  of  his  conception  of  the 
elements  of  a  voluntary  action :  "  A  voluntary  action  is  a  motion  or  group 
of  motions  accompanied  or  preceded  by  volition  and  directed  towards  some 
object.  Every  such  action  comprises  the  following  elements— knowledge,  mouve, 
choice,  volition,  intention  ;  and  thoughts,  feelings,  and  motions,  adapted  to  execute 
tbelintention.    These  eletnente   occur  in  the  order  in  vhich  1  hare  enumerated  them. 


See^'also  Teiry's   Lead.   Pine.  Anglo-American   Lr.w,  §  79,  vleie  the  confuwon  of 
"will"  with  "intention    in  a  modern   English     v^cik     is    sttnluud    to    a    Ofiiriin 

(e)     F0f^T.Pad^#i,7T.B.fttp.61i.  Digitized  by  GOOglC 
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anl  ''act."  He  sa^s  :  ''It  is  a  prinnple  of  natural  justice,  and 
of  our  hw,  th.it  actus  uon  facit  reuni  nisi  ni^ns  sit  rea.  The 
intent  and  the  act  must  both  concur  to  constitute  the  crime.** 
Cjo'vharn,  Cy.J.,  in  )861,  even  mire  omphatieally  insulated  this 
maxim  £rom  the  ma^s  of  proverbial  philosophy,  and  destined  it 
to  the  criminal  law.  He  said  :  "  Actus  non  facit  reum  nisi  mens 
sit  rea  is  the  foundation  of  all  criminal  justice"  (/).  Sir  James 
Fitzjames  Stephen,  recognizing  the  peculiar  part  the  mnxim 
plays  in  the  criminal  law,  expounds  it  as  follows  :  "  The  truth  is 
that  the  maxim  abont  'mens  rea'  means  no  more  than  that  the 
definition  of  all  or  nearly  all  crimes  contains  not  only  an  outward 
mid  visible  element,  but  a  mental  element,  varying  according  to 
Ihe  different  nature  of  different  crimes.  Thus,  in  reference  to 
murder,  the  *  mens  rea'  is  any  state  of  mind  which  comes  within 
the  description  of  malice  aforethought,  in  reference  to  theft 
the  ^  mens  rea'  is  an  intention  to  deprive  the  owner  of  his  pro- 
perty permanently,  fraudulently,  and  without  claim  of  right. 
In  reference  to  forgery  the  '  mens  rea'  is  anything  which  can  be 
d^ioribed  as  an  intent  to  defraud.  Ihnce  ihe  only  means  oj 
arriving  at  a  full  comprehension  of  the  expression  '  fmns  red*  is 
bu  a  detailed  examination  of  the  definitions  of  particular 
cri^f^$*^ 

v^^flins  ift^fl  faqit  riejCLmnisi  mens  sit  rea— this  maxim  of  our 
criiftblftl  WrW." .  JB/WJ?itf  Z/^^^^ 

'  r    i^^rTbe  %^i$  ist^^e  'joi  Jisind,  .tbejD^as  rea  <>r  crimitujtl  jnten- 
tion."     Harris' Criminal  Late  (v). 

:.    ^lSb»^  ms^l^^  is  jEipluflkely .  ^ipplicable  to  ^ri^ioal  j(?;^3es,  ^nd 
daeftii»t«ft&#pi^  PWeV'     4^^^'^*y'",Y^<^^^  Gilossxry  {iv\.    .   . 

There  would  seem,  then,  to  be  no  doubt  that  the  maxim  in 
^flUliiop  Jias^  from  the  very  earliest  times  down  td  the  ^reil^nt, 
tija^  .9:;?jpeciii  f^^  aai  nawrring  in  itfie.irij^iftftji.l^wlj.iQ^,^^^ 
^^t^  '»oi  aity  'nnnece3sary  dlsUdgini^at  of  .it  iherefnom  tor  ^thp- 
iMttii»oae^Qf  i^Wi?g  it  ^do  duty  as  a  part  el  ^he-technics  of-an^er 
and  di^ilppt   bfanch    af  legd-wience    is  t4o  Jbe^epacecaled  ^adar 


4u)    7A9d.(lppO)rP.>3A9.  ,.  ^^     \.*     '. 

'■)v\    KHh  •d.  (190*),  p.  11, 
(.)    iBi  .d.  (1888),  p.  59.  ^  .  ^^^  b^QpOgle 
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any  circumstaoces,  but  where  the  new  setting  for  the  old  maxim 
is  incongruous  and  subversive  o£  its  original  meaning,  such  a 
use,  or  raiher  abuse,  ought  not  to  be  allowed  to  become  gonerdl. 

It  is  submitted  that  ihe  following  exauiiiuitiou  of  the  psy- 
cltology  of  negligence  will  demonstrate  that  Proffssor  8almond*s 
view  is]  that  negligence  is  *'  a  form  of  ^latts  rea''  (u)  is  not 
only  inaeeurute,  but  misleading — 

(1)  Because  the  phrase  *•  mens  rea"  in  legal  technics  («)  ha^ 
become  n  synonym  for  erinunal  inienl. 

(2)  Because  even  if  the  term  might  v^ith  propriety  be  ex- 
tended t-i  denote  the  psychical  element  of  "  intention  "  in  civil 
wrongs  involving  fraud  or  malice,  it  is  meaningless  as  applied  to 
negligence. 

The  first  branch  of  our  proposition  has,  we  hope,  been  ade- 
qnately  established  ;  it  remains  for  us  to  demonstrate  the  correct- 
ness of  the  second. 

If  we  survey  the  province  of  civil  wrofigs  in  English  law,  as  a 
whole,  we  find  that  they  resolve  themselves  into  three  great  elassi- 
fica:tions: 

1st.  Fe^soml  icronys^  marked  by  a  deliberate  intention  to  do 
harm,  such  jis  cases  of  as-^ault.  slander  and  libel,  conspiracy,  and 
malicious  prosecutioa  [a]  ; 

2nd  Wrontjs  ti>  praperty^  ix\,  trespiisses  to  lauds,  goods  and 
proprietary  rights ; 

(2)  Absolute  orifiiuality  in  the  impugned  use  of  the  phrase  "  mens  rea  '' 
is  not  to  be  charged  against  Professor  Salmond.  For  instance,  more  than  a 
dozen  years  before  the  appearance  of  Salmond's  **  Jurispnidence,"  Cave,  J.,  in 
Chifholm  V.  Doulton  (1889)  22  Q.B.D.  at  p.  741,  said  :— "  It  is  a  general  principle 
of  our  criminal  Jaw  that  there  must  be  as  an  essential  ingredient  in  a  criminal  offence 
some  blameworthy  condition  of  mind.  Sometimes  it  is  negligence,  sometimes  it  is 
maltce,  sometimes  guilty  knowledge— but  as  a  general  rale  there  must  be  something  of 
that  kind  which  is  designated  by  the  expression  **  mens  rea.*' 

iy)  It  should  be  stated  that  Professor  Salmond,  when  he  expresses  the  view  a1x)ve 
<] noted,  refers  to  negligence  as  the  foundations  of  liability  in  civil  cases. 

iz)  '^^  The  law  has  its  technical  terms,  and  hence  a  dictionarv  of  its  own.'  Bigelow 
on  Torts,  2nd  ed.,  p.  15. 

la)  Many  wrongs  of  this  class  aie  also  treated  as  cjiminal  offeiJCfs,  and,  indeed, 
there  is  no  moral  cleavage  between  this  group  of  torts  and  crimes  in\oIving  the  same 
grounds  of  complaint.  The  only  difference  is  in  procedure.  See  Pollock  on  Torts, 
7th  ed.,  p.  9;  Uarise'  Criminal  Law,  10th  ed.,  p.  2. 
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3rd.      Wronffs   arising  to  the  person  or  property^   through    neg- 
ligence (//). 

The  theory  of  responsibility  referable  to  each  of  these  three 
groups  is  distinctive.  In  the  first,  it  proceeds  upon  the  principle 
that  one  who  intentionally  injures  another  must  answer  therefo** 
in  damages.  In  other  words,  the  subjective  element  of  intention, 
a  **  state  of  mind"  in  which  the  wrong-doer  contemplates  the 
probable  consequences  of  his  act  and  desires  them  to  follow  upon 
it,  must  always  accompany  the  wrongful  act  in  cases  falling 
under  the  first  group.  In  ihe  second  group,  the  theory  of  respon- 
sibility is  highly  technical  and  peculiar.  It  wouhl  seem  to  pro- 
ceed wholly  upon  the  principle  that  a  legal  right  has  been  in- 
vaded, without  contemplating  the  cause  or  effect  of  such  invasion. 
It  is  not  necessary  in  such  cases  to  shew  that  the  defendant  was 
either  "  sciens''  or  **  volens"  in  respect  of  doing  the  act  which 
constitutes  the  trespass.  As  was  said  by  Loi*d  Camden  in 
Entick  v.  Carrirujton  (c),  '*  by  the  laws  of  England  every  invasion 
of  private  property,  be  it  ever  so  minute,  is  a  trespass.  No  man 
can  set  his  foot  upon  my  ground,  without  my  license,  but  he  is 
liable  to  an  action,  though  the  damages  be  nothing."  And  so 
with  regard  to  trespass  to  goods ;  if  the  trespass  involves  a  de- 
privation of  possession  to  such  an  extent  as  to  be  inconsistent 
with  the  rights  of  the  owner,  the  circumstances  amount  to  a  con- 
version. "  It  is  now  settled  law  that  the  assumption  and  exer- 
cise of  dominion  over  a  chattel  for  any  purpose  or  for  any  per- 
son, however  innocently   done,  if   such   conduct   can  be  said  to  be 

inconsistent   with   the   title   of    the   true    owner,   it   is   a   conver- 
sion" {d] . 

Turning,  finally  to  the  third  group,  wrongs  arising  through 
negligence,  we  are  confronted  with  a  theory  of  responsibility 
which  makes  a  standard  of  conduct  the  test  of  the  wrongful  char- 
acter of  the   act   done.     Tliat,   of   course,   is  entirely  an  objective 

(b)  We  have  made  uo  reference  in  the  text  to  the  doctrine  of  liability  for  nuieano). 
because  it  has  no  bearing  on  the  main  question  under  discussion,  and  we  do  not  wish  to' 
unnecessarily  add  to  the  difficulties  of  mastering  an  abstruse  subject.  Nuisance  is  in 
some  respects  coincident  with  trespass,  and  in  others  it  resembles  negligence ;  but  it 
differs  from  both  in  its  salient  features,  snd  holds  a  substansive  place  in  the  law  of 
torts.  See  Underbill  on  Torts,  7tli  ed.,  p.  325 ;  Jaggard  on  Torts,  chap,  xi.,  p.  745, 
et  seq. 

(c)  19  St.  Tr.  at  p.  1000. 

(d)  Per  Harrison,  C.J.,  in  Duffil  v.  McFaU,  41  U.O.R.  at  p.  320. 
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biisis  o£  liability,  the  theory  finding  its  rai:jOu  d'etre  in  the 
obvious  jastice  of  requiring  one  who  bi>s  conducted  himself  care- 
lessly in  respect  of  a  iluty  owed  l>y  lim  to  anotl;er,  to  make 
amend:*  for  his  caieless«<ss  in  damages.  Jf  there  can  be  s.iid  to 
be  any  suhjeciive  side  to  the  legal  doctrine  of  negligence  it  con- 
sists in  a  purely  passive  ttate  of  mind  on  the  part  of  the  wrong- 
doer toward  the  consequences  of  his  carelessness,  such  a  state  of 
mind  as  negatives  the  presumption  of  intention  to  pr jdnce  the 
injur}'  suffered. 

dearly,  then,  i£  the  authorities  support  the  proposition  that 
the  element  of  intention  does  not  enter  into  the  theory  of  legal 
liability  for  injury  arising  from  negligence,  it  is  both  incorrect 
and  mislt^ading  to  characterize  negligence  as  a  "  form  of  mens 
rea.''  If  mens  rea  denotes  "  criminal  intent,"  and  negligence  is 
opposed  to  "  intentional  injury,"  surely  it  is  a  mere  antilogy  to 
make  such  a  characterization. 

Let  us  examine  some  of  the  leading  authorities  for  the  pur- 
pose of  testing  the  soundness  of  the  proposition  that  we  have 
just  stated. 

A  modern  writer  has  very  truly  said  that  *'  the  legal  duty  to 
exercise  care  has  its  foundation  in  th3  requirements  of  civilized 
society.  .  .  .  The  Bjman  law  recognizjd  the  duty  of  a  citizt»n 
'  alterum  iion  la3  lere.'  and  ap|»reciated  the  significanca  of  the 
oblitiaion  requiring  ihe  exercis3  of  cari"  (<?).  It  is  undoubtedly 
true  that  the  common  law  of  t)rti  his  b^c.i  worked  out  by  Eng- 
lish judges  on  lines  more  or  less  distinctive,  b:it  that  the  prin- 
ciples of  the  Itoman  law  hivo  been  of  incalculable  assistance  to 
them  cannot  be  dsputed.  Particularly  is  this  true  of  i he  subject 
of  negliirHnce.  In  respect  of  tin  state  <»f  mind  of  the  wrong-Joer, 
the  doctrine  of  <*ulpa  in  the  lL):nxa  law  is  in  entire  agree.no  it 
with  the  d  n'trine  of  n«*gligence  as  it  obtiins  in  o  ir  law  o-d.iy  ; 
and  we  have  never  seen  the  Uomin  d.)jtriae  nnro  act^u  asely 
stated  than  by  Ayliffe  «/ ,  an  English  writer  of  ihe  early  part 
of  tie  eighteenth  century.  These  are  his  words':  "  The  word 
'  fault,'  in  Latin  called  culpa,   is  a  general   term  ;  and   according 


{e)    Jones  on  Negligence  of  Municipal  Corporations,  §  8. 

^liffe,  (1 
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(/)    A  new  Pandect  of  ihe  Roman  Ciril  L&w,  by  John  Ayliffe,  {Loud,  1734),  Bk. 
2,  tit.  23,  pp.  108-110. 
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to  the  dofioitioti  of  it,  it  denotes  an  offence  or  injary  done  unto 
another  by  impradence,  which  might  otherwi:$e  be  avoided  hj 
haman  cure.  For  a  fault,  says  Donatas,  has  a  resp^t  unto  him 
^vho  harts  another  not  knowingly  or  willingly.  Here  we  ase  the 
word  offence  or  injtiry  by  way  o£  a  oenifs  wliich  comprehends 
deceit,  malice  and  all  other  misdemeanours,  as  well  as  a  fault. 
For  deceit  and  malice  are  plainly  intended  for  the  injury  of 
another,  but  a  fault  i«  not  so  designed.  And,  therefore,  we  have 
added  the  word  imprudence  in  this  definition  to  point  out  and 
distinguish  a  fault  from  deceit,  malice,  and  an  evil  purpose  of 
min  i  which  accompanies  all  trespasses  and  misdemeanours.  A 
fault  arises  from  simplicity,  a  dulness  of  mind,  and  a  barrenn^  ss 
of  thought  which  is  always  attended  with  imprudence,  but  deceit, 
called  dolus,  has  i*s  rise  from  a  maUeious  purpose  of  mind,  which 
acts  in  contempt  of  all  honesty  and  prudence,  with  a  full  intent 
of  doing  mischief  or  an  injury."  The  mental  attitude  of  the 
wrong-doer  in  culpa,  is  thus  described  by  a  modern  commentator 
on  the  Roman  law  (y)  :  '*  La  faute  (culpa)  consideree  au  point  de 
Vue  le  r  acte  iliicite,  eonsiste  a  commettre  celai-ci  par  suite  d'un 
detautde  soins.  Le  caractere  distinctif  de  la  fants  est  law  negli- 
gence ;  r  auteur  de  V  acte  iliicite  n'a  pas  prevu  la  lession  du  droit  d' 
autrui,  on  bien  s'il  le  prevu,  il  ne  Ta  point  voulue  ;  mais  il  n'a  pas 
aoporte  a  ses  actions  la  somme  de  soins  necessaire.'' 

That  the  Roman  law  basis  of  liability  for  negligence  was  an 
objective  one  is  apparent  from  the  last  quotation  and  the  following  : 
"There  was  grave  fault  (culpa  lata)  where  one  neglected  the  mea- 
sures of  precaution  that  every  man  habitually  takes,  under  ordinary 
circumstances,  and  with  due  regard  to  the  manners,  the  usages  or  the 
peculiarities  of  the  place  where  the  act  is  done  ;"  or,  "  where,  being 
under  an  obligation  to  another,  a  person  ha  1  not  oiven  to  the  property 
other  business  of  that  other  the  same  care  and  attention  that  he 
habitually  gave  to  his  own.  .  .  .  The  slight  fault  (culpa  levis) 
consisted  in  neglecting  the  care  which  an  attentive  and  intelligent 
man   of  business,    under  ordinary    circumstances,  habitually   gave 


{$)    Van  W«tt«r,  Court  •lementoiie  de  droit  romtin,  1,  §  88. 
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to   his  own   nfEairs.     (Dilligentia    Jiil'gentis   patrisfamilias)"    {A;. 

How  close  ihe  En);»li:«Ii  liw  approaches  to  this  doctrine  is 
shewn    by  the    following   expressions   of  judges  and   text-writers: 

"Negligence  is  the  omission  to  do  something  which  a  reason- 
able man,  gnided  upon  those  considerations  which  ordinarily 
regnlflte  <he  conduct  of  liuman  affairs,  would  do,  or  doing  some- 
thing which  a  prudent  and  reasonable  man  would  not  do.  The 
defendants  might  have  been  liable  for  negligence,  if,  tiwuteu- 
tionally^  they  omitted  to  do  that  which  a  reasonable  person  would 
have  done,  or  did  that  which  a  person  taking  reasonable  precautions 
would  not  have  done/'  Per  Alderson,  B.,  in  Bli/th  v.  Dif 
7)unffhamlVatPricor/:s  Co.  (i). 

**Actionable  negligence  consists  in  the  neglect  of  the  use  of 
ordinarj'  care  or  skill  towards  a  persoii  to  whom  the  defendant 
owes  the  duty  of  observing  ordinary  care  and  skill,  by  which  neg- 
lect, the  plaintiff,  without  contributory  negligence  on  his  part, 
has  suffered  injury  to  his  |  erson  or  property/'  Per  Brett,  11.11 , 
in  IJeaeen  v,  I'ender  (j). 

"  What  a  man  does  ihrough  negligence,  he  does  not  do  from  a 
fraudulent  motive.  Fraud  imports  design  and  purpose  ;  negli- 
gence imports  that  you  are  acting  carelessly  and  without  that 
design."     Per  Fry,  J.,  in  Kellletccll  v.   Watson  {/.). 

*•*  Unreasonable  conduct  is  u.<ually  called  negligence  in  law, 
because  in  a  standard  man  in  the  party's  situation  it  could  not 
arise  from  any  other  state  of  mind  than  negligence  or  intention, 
which  latter  the  law  is  reluctant  to  presume."  Professor  Terry 
in  "  Leading  Principles  of  Anglo-American  Law  "  (l\  ''  The  state 
of  mind  of  the  doer  of  an  act  is  often  the  subject  of  legal  enquiry 
with  a  view  to  ascertaining  whether  it  exhibits  the  phenomena  of 
•intention.'  From  the  nature  of  the  case,  a  similar  enquiry 
can  hardly  he  undertaken  with  a  view  to  detecting  the  psychological 
phenomena  of  '  negligence.'     Lawyers   have,  therefore,    long   been 

(It)  Goudsmit's  PaodectH,  §  76,  pp.  213,  214.  On  this  jwiut  see  also  Oaius  III,, 
213  ;  Savigny.  Syst  III.,  p.  888;  Heiuecc.  Elem.  Juris.  Civ.  III.,  14,  784  ;  and  a  learned 
article  by  Mr.  Scbat>ter  on  the  *'  Libilities  of  Bailees  iu  CJeimau  Law,"  :;  Law  Quart. 
Uev.  1S8. 

vi)  llExckatp.  784. 

(j)  L,R.  IIQ.B.  at  p.  507. 

[k)     L.U.  21  Cb.  1>.  at  p,  70U. 

{f)  §217,  p.  200. 
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content,  in  enquiring  into  the  alleged  negligence  of  a  given  in  iivi.lu- 
al,  to  confine  themstlves  to  ascertaining  whether  or  no  hi-  arts  f<n- 
fonn  to  an  external  stan  lard  of  carcf  .)hiess.  Two  such  s  andards  were 
er[»!oyed  by  the  Koman  lawyers  to  measure  that  *dih*ginta'  the 
faihire  to  attain  which  ihey  called  *cul|»a.'  This  ab-tra*  f,  or  ideal, 
objective  test "  [the  care  which  would  be  exercised,  under  the  » ir- 
cuinstances,  by  the  average  good  citizen]  ''is  that  which  i*  applied  in 
modern  codes,  and  is  stated  with  growing  clearness  in  the  decisions  of 
Enti^lish  and  American  courts."  Holland's  Elements  of  Jurispru- 
dence  (m). 

*'  Negligence  is  the  omission  to  take  such  care  as  under  the  cir- 
cumstances it  is  the  legal  duty  of  a  person  to  take,  it  is  in  no  sense 
a  positive  idea,  and  has  nothing  to  do  with  a  state  of  mind."  Clerk 
and  Lindsell  on   Torts  (n). 

"The  Roman  conception  of  delict  .igrees  very  well  with  the 
conception  that  appears  really  to  underlie  the  English  law  of 
tort.  Liability  for  delict,  or  civil  wrong  in  the  strict  sense,  is 
the  result  either  of  wilful  injury  lo  others,  or  wanton  disregard 
of  what  is  duo  to  them  (dolus),  or  of  a  failure  to  observe  d  le 
care  and  caution,  which  has  similar  though  not  inten  led  or  ex- 
pected consequences   (culpa)."     Pollock's   Law^    of  Torts  (o), 

^'Negligence  is  the  contrary  of  diligence,  and  no  one  describes 
diligence  as  a  stite  of  mind.  The  question  ft/r  judges  and  ju- 
ries is  not  what  a  man  was  thinking  or  not  thinking  abjut, 
expecting  or  not  expecting,  but  whether  his  behaviour  was  or 
was  not  suh  as  we  dinand  of  a  prudent  man  under  the  given 
circumstances."     Ibid  //>) . 

Many  other  auihorities  to  the  same  effect  might  be  quoted, 
but  our  purpose  has  been  served  by  those  already  collated,  and 
w^e  would  not  weary  our  readers.  We  think  it  has  been  fairly 
shewn  that  the  law,  in  formulating  its  theory  of  liabiliiy  for 
negligence  in  civil  cases,  has  n  it  regarded  the  mental  attitude 
of  the  wrong*do3r,   but  has  coDtented    itself  with  fixing  an  external 

iwi)  Dth  eil  pp.  105,  J  06. 
(»i)  3rd  ed.  p.    431. 
(o)  7th  ed.,    (1904),  pp.  17,  18. 
(p)  p.4l'(/. 
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standard  o£  conduct  as  the  criterion  o£  Idameworthiness.  To  attempt 
to  ov.  rlay  this  purely  objective  theory  with  suhjoctive  refinements 
is  not  such  an  experiment  as  cuuld  be  expected  to  CDmnicnd  itself 
eilher  to  hard-headed  practitioners  or  to  the  more  academii*  members 
of  the  legal  profession  who  are  jealous  te  keep  inta<t  such  symmetry 
as  the  philosophy  of  the  common  law  has  up  lo  the  present  time 
been  able   to  a«  hieve. 

CHARLES  JIOHSE. 

(Canada  Laic  Journal] 


THE  TUCKER  TBIAL. 

By  Hugh  Bancroft. 

While  murder  is  always   shocking,    rarely   has    New    England 
been  more  startled  th:m  by   the    Murder    of   Miss    Mable    Page.     A 
highly  respected  woman,  without  an  enemy  in  the  world,  was  stricken 
down  and  stabbed  again  and  again  in  her  own    honie  on  a  highway 
in  a  suburban     village  in  the  middle  of  the  day  by    an    assassin    who 
came  and  went  unseen.     The    story,    as  disclosed  by  the  evidence,  of 
the  tragedy  and  of  the  incidents  that  led  to  ihe  detection,  apprehension 
and  trial  of  the  suspected  murderer,  rivals  the  extraordinary  creations 
of  the  mind  of  (/onan  Doyle.     The  Page    family  was  well-known  and 
respected  in  Boston  and   vicinity.     Edward  Page,  the    father  of  the 
murdered  woman,  was  formerly  a  very  prosperous,  not  to  say  wealthy, 
bnsiness  man,  but  in  his  declining    years    met    with   severe   reverses. 
He  was  obliged  to  give  up  his  residence  on  the   Back  Bay  in    Boston 
and  removed  to  his  summer  home  in  Weston,  a  pretty  rural    town    a 
dozen  miles  from  Boston.     The  honu  was  on  Sjuth  Avenue,  one  mile 
from  the  Stone  bridge  over  the  Charles  River,  which  there  fornn  the 
boundary  between  ^Vestou  an  1  ihatpartof  Newton  known  as  Auburn- 
dale.      Air.  Page,  who  at  the  time    of  the  murder  was  seventy -eight 
years  old,  usually  went  to  Boston  daily  to  attend  to  what  little  busi- 
ness there  was  left  to  him.     The  other  members  of    the    Family  were 
hii  sjn  Hjirold  an  J    diughter  Mible,    and  a     single  servant,    Amy 
RoSerts.     Harold  Page    was    about   thirty-five,    Harvard  graduate, 
and  employed  as  a  clerk  at  the    South    Terminal  station    in    Boston. 
Amy  Roberts  had  been  in  the  Page   household    for  six  years  and  was 
regarded  almost  as  a  member  of  the   family  rather  than  as  a  servant* 
Mabel  Page,  the  murdered  woman,    was    forty-one  years  old.     Her 
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life  in  Weston  had  been  quiet   and  retired,  devoted  to  her  father  and 
brother  and  a  small  circle  of  intimate  friends. 

On  March  31, 1904,  Harold  Page  went  to  Boston  early  in  tjie 
morning  a«»  usual.  The  father  went  to  Auburndale  a  little  later. 
Amy  Roberts  left  the  house  at  half-past  ten  to  spend  the  day  in 
('ambridge  and  Boston,  leaving  Miss  Page  alone.  The  father,  re- 
turning home  early,  found  the  dead  body  of  liis  daughter  lying  pn 
the  floor  of  heri)ed-room  in  the  second  story  of  the  house,  at  about 
half-past  two  in  the  afternpon.  She  had  on  her  hat  and  was  com- 
pletely dressed  to  go  out  except  her  overskirt.  That  was  discovered 
later  in  a  heap  behind  a  door  in  a  corner  of  the  room,  full  of  fibers  of 
the  straw  matting  which  formed  the  carpeting  of  the  chamber,  and  with 
the  hooks  and  eyes  of  the  placket  torn  oflf;  Nothing  in  the  house 
was  out  of  place  or  in  any  way  disarranged  except  the  rug  outside 
of  the  door  to  her  room. 

The  local  physijian  was  sent  for.  He  observed  a  horriide  jaggid 
Wound  in  the  neck,  of  the  type  frequently  found  in  suicides.  Without 
further  examination  he  telephoned  to  the  medical  examiner  that  there 
was  a  case  of  probable  stiicide  requiring  his  attention.  The  medical 
examiner  arrived  that  evening,  and  found  that  there  were  two  wounds 
in  the  neck  and  several  cut<  on  the  hands.  He  conclnled  to  wait  until 
daylight  to  perform  an  autopsy,  and  seeme<l,  upon  his  first  observa- 
tion, to  have  regarded  the  rase  as  one  of  suicide,  although  he  was 
mufh  mystified  at  the  failure  to  find  any  weapon.  When  the  under- 
taker was  caring  for  the  body  late  that  night,  he  discovered  for  the 
first  time  that  there  was  a  deep  wound  in  the  buck,  eliminating  any 
possibility  of  suicide.  At  the  autopsy  the  following  morning  still 
another  wound  was  found,  this  one  in  the  chest  and  penetrating 
through  the  heart.  Aside  from  the  knife  wounds  there  was  no  other 
indication  of  violence  on  the  bod\'. 

Asa  result  of  this  first  impression  that  it  was  suicide,  the  murder- 
er ha<l  a  day's  start  in  which  to  cover  his  tr.ices,  l>efore  the  investiga- 
tion of  the  crime  began. 

Soon  after  discovering  his  daughter's  body,  Mr.  Page  found 
down-stairs  in  the  living-room  a  note  in  her  handwriting,  evidently 
meant  for  him,  Svritten  on  both  sides  of  a  piece  of  paper  torn  from  a 
small  block  near  at  han<J,  which  read  as  follows  : 
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*•  flavejast;  bear  J  Barold  is  hurt  and  U  at  Mai^sacbasctt^  Hospi- 
tal. Have  gone  in  twelve  o'clock.  Will  leave  key  of  front  side  door 
with  key  of  bam  stairs.     Will  telephone  to  Mrs.   Bennett." 

The  "  Massachusetts  Hospital*'  meant  the  Massachnsetfs  General 
Hospital  in  Boston.  Mrs.  Benn*  tt  was  a  neighbor  whose  telepbone 
the  Pages  occasionally  used.  Ii  was  clear  that  this  message  about  her 
bro'her  had  been  given  to  her  by  hor  assissin,  either  to  get  her  out  of 
the  house,  or  to  explain  his  presence  there,  for  her  brotln  r  had  met 
with  ne  aooident,  but  was  at  his  work  as  usual.  The  note  furnished 
this  important  clue  to  the  identity  of  the  murderer  ,  — it  must  hive 
been  someon'^  who  knew  that  Ate  ha  1  a  brother  who  worke<l  in  Boston. 

On  the  floor  of  her  bed-room  near  her  body  were  her  gloves 
and  Teil,  and  on  top  of  them  was  a  slip  of  paper  from  the  same  block, 
on  which  wa<*  written  in  a  rather  scrawly  hand  merely  these  words 
in  pencil. 

-  J.  Fi.  MORTON, 

C'harlestown^ 

Mass." 
This  was  found  to  be  a  iictitious  address.  An  examination  of  the 
house  showed  that  tliere  was  missing  from  a  pocket-book  in  a  drawer 
in  the  large  living-room  some  money  which  had  been  there  On  the 
morning  of  the  murder,  amounting  to  at  least  twelve  dollars.  From 
Miss  Page's  room  two  stickpins  were  missing.  One  of  these  was  a 
silver  enamel  pin  in  the  form  of  a  shield  with  a  crown  on  top  with  a 
design  including  thecoats-of-arms  of  the  various  Canadian  provinces. 
It  was  of  a  type  very  likely  common  in  Canada,  but  it  was  found 
impossible  to  duplicate  it  in  Massachusetts.  It  also  appeared  that 
Miss  Page  was  last  seen  alive  by  a  laundry-man,  who  delivered  a 
package  to   her  at  the   house  at  eleven  o'clock. 

The  defendant,  ('harles  L.  Tucker,  lived  in  Auburndale,  not  far 
from  the  bridge  to  Weston.  He  was  twenty-^'our  years  old  and  had 
been  married,  but  his  wite  had  been  drowned  a  few  months  after- 
wards, while  canoeing  with  him.  He  hid  worked  about  the  boat 
houses  on  the  Charles  River,  and  ai  a  salesman  in  various  Boston 
stores,  but  with  the  exception  of  two  vears  at  the  South  Terminal 
station,  did  not  appear  to  have  had  continuous  employment.  At  the 
time  of  the  murder  he  was  without  employment.  Ha  had  been  en- 
devouring  for  several  days  to  raise  funds  by  selling  or  pawning  many 
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of  his  personal  effects  and  much  of  his  clothing.  Ho  was  slightly 
acquainted  with  Harold  Tnge  and  had  died  to  see-  liitn  at  tli6  Page 
house  on  at  least  two  occasions.  '  '    :       -  .• 

.  .It  was  ascertained  liiut  ho  had  boon  <iv\\  on  We.ston  bridge 
<;oing  in  the  direction  of  rhe  i'age  hoii^^  on  tlie.«iay  of  the  murder 
at  about  nojn.  Accordingly,  on  A'ril  4th,  he  was  questioned  by 
the  police  as  to  hi^  w^wreabonts  lh:it  day.  IIo  stated  that  he  had 
worked  ab^ut  his  house  all  the  morning  until  lunch  time  and  then 
took  a  walk  across  the  bridge,  out  South  Av  nue,  but  claimed  that 
he  turned  off  at  Cutter's  corner  a  third  of  a  mile  before  reaching  the 
Page  house,  and  then  return  'd  hom  y  in  a  rath.'r  roundabout  way. 
At  that  time  there  was  nothing  known  to  the  police  to  control  his 
story,  and  no  further  action  was  taken  on  that  day.  But  there  were 
facts  which  were  soon  to  become  known  that  forcibly  verify  the  truth 
of  the  old  saying,  ".Murder  will  out.' 

Early  in  the  afternoon  of  the  murder  Tucker  dropped  from  his 
pocket  a  knifesheath  upon  the  seat  of  a  market  wagon  which  he  had 
boarded  on  Weston  bridge  and  on  which  he  rode  a  little  di-tance.  On 
the  end  of  the  sheath  there  w^ere  imprints  of  teeth  of  peculiar  shape 
and  it  was  later  found  that  Tucker's  front  teeth  exactly  fitted  into 
them.  The  bDy  wh  >  wis  driving  the  team  picked  it  up  after  Tucker 
left,  and  acting  on  the  principle  that  ''findings  is  keepings,"  put  it  in 
his  pocket  and  did  not  think  oE  it  agiin  until  he  saw  by  the  news- 
papers that  Tucker  had  b*en  examined  in  connection  with  the, Pago 
murder.  Through  his  father  the  sheath  was  turned  over  to  the  police, 
and  Tucker  was  again,  on  April  9th,  "summoned  to  poli.e  head-quart- 
ers and  questioned  ;  this  lime  with  a  stenographer  present.  He  made 
numerous  false  statements  wiih  reference  to  ?acts,  which  tended  to 
connect  him  with  the  murder.  Amoiig  the  most  significant  wer*5 
those  with  reference  to  the  sheath  and  knife. 

When  thf^  sheath  was  prv)duceJ  at  thi-^  interview,  Tucker  evident- 
ly thought  that  the  offij^T  had  'iikni  it  fro. n  his  ^Tiuker's;  over,  oat 
pocket.  He  asst^rted  that  it  was  his,  but  th.it  he  did  not  have  it  with 
him  the  day  of  the  murder,  and  that  it  had  been  at  home  in  his  room 
all  the  time  sincj  th  MuarJ 'r.  lie  mdiUained  very  vigorously  that 
he  owned  no  hunting-knife,  or  any  other  kind  of  knife,  and  had  not 
owned  one  for  years.  Before  the  interview  was  finished  i^onie  officers 
wh3  had  been  searching  his  room  came  in.  They  had  found  in  a  coat  pocl>- 
et  in  his  room',  the  blade  of  a  hunting-knife  broken  into  se^^eral  pieces  ; 
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the  cutting  edge  had  been  chipped  and  bent,  and  an  attempt  had  been 
made  by  filing  to  oWiterat'^  the  mnker's  name.  When  Tucker  was  con-  , 
fronted  with  thi:<,  he  admitted  that  it  was  h  is  knife,  and  ihat  he  had 
hrokonit  ap  for  fear  that  it  would  connect  him  witli  the  murder.  That 
knife  when  whole  fitted  into  the  sheath  ;  and  that  knife,  according  to  . 
thetcstimony  of  all  but  one  of  the  medical  exports,  could  h.ive  made  all 
of  the  wounds  in  Miss  Page's  body  ;  and  according  to  the  iestimooy-of 
the  physicinns  called  by  th?  government,  tho  wjunJs,  from  their 
a-ipaarance,  ra3a3urem?n':  and  chiraeter,  ma^fc  have  been  nnde  by  a 
knife  of  this  type. 

In  that   sam3   packet  of  Tackor's  from  whicdi  the  broken  pieces 
ol  tho  knife  were  taken,  a  Cjnadian  stickpin  wis  also  found. 

Tusker  was  arrested  aft3rth3  interview  oa  April  9th  ;  ''probable 
caiije  "  was  found  at  the  preliminary  hearing  before  the  district  court . 
on  April  22nd.  JIo  was  indicted  for  murder  at  the  June  sitting  of 
the  Qrand  Jury,  and  after  one  postponement  came  to  trial  on  January 
21,  190').  Tin  trial  lasted  tw.>nty  diys  ex  dnTive  of  Sand.iys,  an  I  rd- 
sulted  in  a  verJic;  of  guilty  oF  m  irdor  in  thi  first  degre.-*.  So  far  as  . 
a  most  painstaking  research  shows,  every  [»erson,  except  th)  defendant 
who  was  anywhere  n^ir  th3  pa2;i^  houvion  the  diy  of  the  murder, 
was  called  either  by  the  prj53cutia  i  or  by  th3  djfe:i3\  but  there  was 
HDoao  who  heard  th?  victim's  stream 5,  or  saw  the  murderer  enter  or 
leave  the  house. 

The  greater  part  of  the  time  was  taken  by  the  testimony  of 
expert  witness 33,  and  yet  th3  issu3s  which  CDn3erii3d  them  were  far 
from  the  vital  0:133  in  thaca*^.  In  a  capital  trial  in  Massachusetts, 
the*  State  not  only  pays  t!ie  defendant's  counsel  an  1  PummDa  sue'i  , 
withnesse^  as  ha  de^re',  bat  th3  court  miy  on  motion  authorize  th3 
employment  of  experts  on  his  behalf,— who  are  also  paid  by  the  State.  , 
The  defence  in  this  case  w.vs  authDrized  to  employ  six  experts  on 
handwriting,  but  by  agree'nent  of  counsel  four  only  te>lifiad  on  each 
side.  The  experts  consalred  by  the  (Jovornment  had  reported  that 
the  J,  L.  Morton  address  was  in  Tucker  s  handwriting.  The  defend- 
ant's experts  then  examined  the  standards,  and  declared  that  Tucker 
had  not  written  ir,  but  with  equal  positiveness  said  ihat  it  was 
clearly  in  the  handwriting  of  Mabel  Page. 

The  District  Aitorney  distinctly  stated  in   opening  the   case  that 
the  MortouT address  was  relied  on  ooiy  as  confirming,  the  other  uq- 
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doubted  facts,  and  there  was  other  evidence  tending  to  show  that 
"Morton"  would  be  a  likely  name  for  Tucker  to  chooso  if  he  were 
giving  a  false  name  to  Miss  Page.  This  included  the  fact  that  there 
w^as  a  J.  D.  Morton  who  worked  at  the  South  Terminal  station  in 
that  part  of  the  building  where  Tucker  was  formerly  employed. 
There  was  also  a  postal  card  found  in  Tucker's  pocket,  on  which 
he  hnd  written  four  fictitious  addresses  a  few  days  after  the  mur- 
der. On  this  card  the  name  of  Morton  appears  in  one  address, 
and  ''Charless  town,  Mass."  in  another.  The  t«35timony  of  the  experts 
on  this  pointy  however,  of  necessity  took  much  time,  and  for 
that  reason  this  seems  to  have  been  regarded  in  many  quarters  as 
the  vital  issue   of  the    case. 

There  was  an  excellent  opportunity  to  study  these  men  and  their 
methods.  They  came  from  uU  parts  of  the  country  and  were  all 
men  reputed  to  stand  at  the  very  head  of  their  profession.  There 
was  a  wealth  of  standards  of  the  defendant's  writing, — more  than 
a  hundred  pencil  memoranda  which  he  had  made  in  his  business 
as  a   salesman  within  three   months  of   the  murder. 

We  cannot  help  feeling  that  this  scienc-*,  or  better,  this  art  is 
not  yet  in  a  satisfactory  stage  of  development,  wh^n  we  find  so 
many  of  its  leading  exponents,  starting  with  precisely  the  same 
premises  and  material,  arriving  at  totally  different,  and  to  the  lay 
mind  absolutely  irreconcilable  results.  It  is  certainly  true  that 
the  opinion  of  a  handwriting  expert  is  worth  nothing  in  itself 
in  court,  unless  it  is  supported  and  fortified  hy  reasons  which  a 
jury  can  understand  and  accept.  It  is  not  right  that  any  expert 
witness  should  appear  in  the  role  of  an  advocate  and  argue  to 
the  jury  the  propositions  which  the  side  calling  him  is  seeking 
to  establish.  Yet  that  seemed  to  ba  the  attitude  of  many  of  the 
handwriting  authorities.  If  their  sid^  was  seeking  to  establish 
that  two  writings  were  in  the  same  hand,  the  similarities  only 
were  pointed  out  and  emphasized,  but  if  it  was  claimed  that  the 
authors  were  not  the  same,  the  differences  were  seized  upon  and 
proclaimed. 

The  method  of   employing     experts    militates    against     a  fair 
and   impartial   opinion.     The   income   of  the    handwriting    experts 
comes  chiefly   from  their  services   in   litigated   cases.     They   know 
that  in  any  given  case,  unless  their  opinion  coincides  with  the    con- 
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tentioD  of  the  couusel  who  consults  them,  their  remanet*atio:i  will 
be  little  or  nothing.  The  most  conscientious  man  can  hardly  give 
an  entirely  unbiased  opinion  under  these  circumstances. 

When  all  experts  are  paid  by  the  Skate,  it  should  be  possible 
to  have  them  appointed  by  and  report  to  the  court.  Their  com- 
pensation should  be  fixed  in  advance,  and  they  should  not  be 
nominated  by  counsel  after  u  consultation  to  see  that  their  opinions 
are  as  desired.  If  no  other  (xperts  were  allowed  to  tcstifv, 
and  if  those  so  appointed  mi<»ht  be  called  to  testify  by  either 
side  after  making  their  report  lo  the  court,  the  testimony  of  the 
handwriting  experts  would  be  of  infinitely  greater  value  (o  the 
jury    than    under  the  presiiit    system. 

The  medical  expert  testimony  presented  in  many  respects  a 
refreshing  contrast  to  the  handwriting  testimony.  Uesides  the 
Medical  Examiner  and  the  two  physicians  who  assi>ted  him  at 
the  autopsy,  three  physicians  were  called  by  the  Government 
to  give  their  opinions  0:1  various  aspects  oE  the  case,  and  five 
phyjsicians  were  called  by  the  defence.  Tiie  <|uestions  that  they 
passed  upon  were  <he  presence  of  blood  on  Tucker's  ilothiu'^ 
and  his  knife,  the  nature  oE  the  weapon  that  caused  the  wounds, 
the  order  in  which  the  wounds  were  delivered,  imd  the  length 
of  time  that  the  struggle  occupied.  Althoii<»h  there  were  some 
:ippareni  inconsistencies  in  their  opinions,  except  possibly  in  one 
instance,  they  were  easily  reconcilable,  and  due  to  the  different 
hypotheses  in  the  questions  propounded  to  them  by  the  Govern- 
ment and    the     defence. 

To  illustrate:  Prof.  Wood  of  the  Harvard  Medical  School 
called  by  the  Governm^n^  testified  that  there  were  blood  stjiins 
on  the  back  of  the  knife;  that  he  examined  them  on  April  lO 
and  found  that  the  blood  corpuscles  were  aAo  of  an  inch  in 
diameter,  showing  that  the  blood  was  consistent  with  that  of 
a  human  being  and  of  certain  wild  animals  such  as  the  monkey 
and  seal.  There  was  not  enough  blood  present  to  nuke  the 
further  and  more  decisive  chemical  test.  Dr.  Leary  for  the  de- 
fendant testified  that  he  examined  the  knife  several  months  later 
and  found  that  the  blooJ  corpuscles  were  4^1*00  of  an  inch  in  dia- 
met#.»r,  and  that  the  blood  was  consistent  not  only  with  that  of  a 
human  being  and  oE  the  animals  mentioned  by  Prof.  Wood,  but 
also    with  several   oiher    of     the   commoner     wild    and   household 
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auiraalri;  yot,  this  apparent  inconsistency,  of  results  was  acooanted 
for  by  both  witnesses  ly  the  fact  that  the  diameter  of  the  blood 
corpuscles  would  tend  to  be  diminished  in  fhe  course  of  time 
by   the   action    of    moisture  and   of   rust. 

It  was  interesting  to  see  that  in  miny  matters  of  opinion, 
all  of  the  physicians  were  entirely  agreed.  Tliey  all  testified  that 
the  wound  in  the  back  w.js  first  one  struck,  and  all  said  that 
the  blood  found 'on  Tucker's  overcoat  was  human  blood.  Obvi- 
ously, it  woul  1  have  been  very  much  to  the  defendant's  interest 
if  possible  to  have  had  different  opinions  on  both  these  questions. 
The  medical  experts,  with  one  exception,  seemed  to  be  nearly 
free  from  the  attitude  of  the  advocate.  Their  testifying  in  court 
is  a  mero  in -ident  in  their  life-work,  and  for  that  reason  they 
are  not  so  susceptible  to  th3  influences  which  affect  the  opinions 
of  Ihe  other  class  of  experts  who  were  in  fhe  case.  Without 
doin;^  nuy  injustice  to  the  other  eminently  fair  gentlemen  who 
testified  in  this  connection,  it  is  not  too  much  to  ."ay  that  Pi  of. 
Wood  fulfilled  all  the  requirements  of  an  ideal  expert.  llecog- 
nized  as  the  leading  living  authority  in  his  particular  subject, 
he  came  upon  the  witness  stand  with  his  nnthoJs  and  conclusions 
stamp2d  a<  those  of  a  real  expert.  He  had  no  theories  to  maintain 
argumentatively.  Ho  had  observed  and  analyzed  the  suspicious 
blood  stains  submitted  to  him,  and  came  into  court  to  tell  just  what 
he  had  seen  and  what  he  observed,  and  what  that  meant.  His  replies 
in  cross  examination  were  just  as  responsive,  clear  and  unevasive 
as  those  in  his  direct  examination,  and  c  died  out  a  well-deserved 
tribute  to  his  fa'rness  in  the  closing  argument  of  the  counsel  for  the 
defence.  It  was  pleasant  also  to  observe  thit  his  former  pupil,  Ur. 
Leary,who  testified  on  the  sunn  question  for  the  defence,  had 
acquired  his  former  instructor's  habit  of  testifying  impartially,  as 
well  as  his  methods    of  careful  and   accurate  observation. 

The  evidence  upon  which  the  conviction  was  based  was,  as  is 
usual  in  capital  cases,  of  that  character  termevl  circumstantial.  1 1  is  not 
uncommon  to  hear  attorneys  even  refer  to  such  evidence  as  if  it 
were  of  an  inferior  nature  and  of  less  probative  force  than  so-called 
direct  evidence.  The  writer  has  made  a  careful  investigation  of  the 
M  issachusetts  records  and  has  b3en  able  to  find  no  caso  that  hii 
come  to  lij;ht  in  recent  years  of  a  mistaken  conviction  by  a  jury 
bused  on  eircunstanlial   evidence,  though    there   have    been  several 


Digiti; 


zed  by  Google 


Vol.  II.  1  Thb  Crimikal  Law  JouBNAL.  98 

such  ca?es  where  the  evi«Jence  wa:*  direct.  The  moat  notable  of  these 
was  one  prosecuted  by  the  present  Attorney-General  whon  district 
attorney.  Two  men  were  positively  identified  as  members  of  a  gan<j; 
of  thieves  ;  thtjy  did  not  testify  and  wore  canvicted.  ft  developed 
later  ibat  thoy  had  been  in  a  different  p.irt  of  the  stat'*,  but  they  did 
not  testify  because  at  the  time  sj>eeified  th»»y  were  actually  taking 
part  in  another  burglary. 

The  danger  of  a  mistake  in  identity  or  of  undetected  perjury  is 
always  appreciable,  yet  a  jury  can  hardly  fail  to  accept  the  tes- 
timony of  really  or  app.irently  honest  witnesses  who  appear  to  bo 
sure  of  their  statements.  But  if  the  proved  circumstanc  s  are  only 
sufficient  to  cast  suspicion  on  the  prisoner  or  to  make  it  probable  that 
he  is  guilty,  his  counsel  and  the  court  as  well  never  fail  to  point  that 
out  to  the  jury,  with  the  result  that  convictions  on  circumstanti  il 
evidence  are  not  obtained  unless  th(3  sole  and  necessary  inference 
from  the  proved  circumstances  is  tbe  guilt    of  the    accused. 

The  defence  made  a  strenuous  attempt  to  have  the  knife  and 
stickpin  excluded  from  the  case  altogether.  They  based  this  on  the 
claim  that  the  officers  who  found  them,  gained  admittance  to  the 
house  and  searched  by  virtue  of  a  fraudulenrly  obtiiined  search 
warrant  for  stolen  properly.  It  was  alleged  that  the  police  knew  that 
thegraphophone  which  was  named  in  ihe  search  Warrant,  and  which 
there  was  reason  to  believe  had  been  stolen  by  Tucker  had  been 
returned  to  the  owner  long  before  the  search  warrant  was  sworn  out. 
The  court  was  not  called  upon  to  pass  upon  the  question  of  the 
admissibility  of  the  evidence  so  obtained,  for  they  found  upon  the 
evidence  presented  to  them  upon  this  issue  that  the  search  warrant 
was  obtained  in  good  faith,  and  that  it  was  not  used  but  that  the 
search  was  made  with  the  permission  and  at  the  invitiition  of  the 
defendant's  family. 

The  defence  contended  that  Tucker's  story  was  true  that  he  went 
no  nearer  the  Page  house  than  Cutter's  Corner  and  that  he  turned  off 
from  South  Avenue  at  thit  point  and  walked  d)wn  West  Newton 
Street.  There  was  no  controversy  that  Tucker  was  on  the  Weston 
bridge  as  the  noon  factory  whistles  were  blowing,  and  thit  he  was 
at  a  switch  tower  on  the  Boston  and  Albany  Pail  road  at  ten 
minutes  lo  one.  The  Ujvernment  contended  thai  in  that  fifty  minutes 
ho  could  have  walked   from  the  bridge  to  the  Page  house,  and    from 
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the  Page  house  to  the  switch  tower,  and  yet  have    been  in  (he    Page 
house  from  fourteen  to  twenty  minutes. 

The  defend  intcalUd  u  wilno.s,  a  labourer,  who  tostified  ihat  he  saw 
Tucker  on  East  Newlo:i  Scnet  juit  after  he  haJ  turned  off  South 
Avenue,  that  he  had  come  from  ihe  diieciiin  of  Aubunid&le  and  not 
from  the  direction  of  the  PM<;e  house,  that  it  was  then  Let  ween  twen- 
ty and  twenty-five  minutes  past  twelve,  and  that  he  fixed  the  time 
from  the  fact  (hat  he  himself  arrived  at  the  bun  at  Cutter's  Corner 
at  twelve  oVIoek,  and  founil  his  dinner  waiting  for  him,  an<)  also  that 
he  looked  at  his  watch  a  few  ininu'esafler  Tucker  went  by  and  that 
it  was  then  half-past  twelve. 

Tliis  witness  illusi rated  very  inleresiingly  llic  workings  ot  the 
human  mill  I  whenitis  surroun  led  by  a  continuous  diseu«^ion  of  some 
question  of  ^reat  impoitance  This  man's  daughter  was  a  witness 
for  the  defandant  and  testified  to  seeing  Tucker  on  the  bridge  that 
day.  There  seemed  te  be  little  doubt  but  that  the  witness  was  trying 
to  tell  the  truth  and  that  he  believed  what  he  was  saving  Yet  it 
appeared  from  statements  made  by  him  to  credible  witnesses  from  a 
dojosiiion  of  his  and  from  his  sworn  testimony  before  the  grand  j«iry, 
that  there  had  been  a  gradual  prv));ress  to  this  definite  conclusion 
from  a  very  hazy  starting-point  When  first  interrogated  by  his 
employer  sbortly  after  the  murder,  he  :-aid  that  he  had  seen  a  young 
uittu  on  the  day  of  the  murder  but  couIJn*t  Fay  that  it  was  Tucker, 
nor  c^uld  he  say  when  he  saw  him  Two  w*  eks  later,  after  the 
preliminary  hearing  in  the  case  at  which  his  daughter  te»ified,  he 
first  came  to  the  conclusion  that  he  lad  really  seen  Tucker  on  Esist 
Newton  Street,  but  he  could  not  then  say  what  direction  he  had  come 
from.  He  then  began  to  work  out  the  time  ;  his  first  approximation 
was  somewhere  between  twelve  and  one;  ho  testified  to  the  grand 
jury  that  his  idea  of  time  was  all  an  estimate,  and  (h  it  he  did  not  look 
at  his  watch  between  five  minutes  of  twelve  and  one  oVdoek.  On 
the  witness  stand  at  the  trial  after  the  lapse  of  ten  months  he  re- 
membered for  the  first  time  that  he  looked  at  his  watch  at  half* 
past  twelve  and  so  was  able  to  fix  the  time  that  he  saw  Tucker 
almost  to  the  minute.  It  is  not  uncommon  to  find  a  witness  believing 
after  a  lime  that  he  has  seen  things  that  ho  has  heard  treqn"ntly 
spoken  about  but,  it  is  seldom  thai  the  different  stages  of  the 
fjrm  ition  of  a  belief  can  be  triced    as  closely  as  here. 
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One  of  cttc  m  >«i  interesting  contests  in  Ihe  case  centcriMl  about  the 
Ci^nadiao  stickt  in  fonnil  in  Tucker's  pocket     The   Government  pro- 
duce i  very  positive  testiinonT  tliaC  it  was  the  pin  which  hnd  been  in  Miss 
Page's  pin-cushion  until  ju^i  beror3  the  murder,  and  it  was  identified 
by  certain    poculitiriues   ot    the   st  m   and   point   hs  wVll    as    by  its 
design.     Tlie    tiefendani's  chiimel,  however,  that  it  was  his  pin    and 
tbat  he  1  ad  owned  it  for  several  years.     Clearly,  if  this   claim  of  the 
defendant  vras  proved  to  be  false,  and  the  jury  was  satisfied    that   the 
pin  belonged  to  Miss  Page,  from  these  two  circumstances   alone,   the 
conclusion    was   irresistible    tliat   the    defendant     was    the  assassin. 
Counsel  for  the  defendant  in    openibg   their   case    stnted    that   they 
wonld  pruVe  tbat  Tucker  had  owned  the  pin    for  several  years  ;  that 
he  habitually  wore  it  in  the  front  of  a  yachting  cap  which  he  nsedto 
wear  when  em^doyed  about  the  boathouses  on  Charles  River,  and  then 
called  a  large  number  of  the  del'enilani's  friends  to    testify   tbat   they 
had  seen  him  wearing  i^     It  was  in  this  connection  that  the   skill    of 
the  Attorney-General  asa  cross-examinor  was  geea  at  its  best.    All  of 
these  witnesses  were  testifying  only   from  c;  .sual    observation  several 
months  or  years  previously,  and  those  who  attempted  to  stale  positive- 
ly that  it  was  the  same  pin  at  once  found  tbeniselves  in  great  diflScul- 
lie?.    The  net  result  of  the  testimony  of  ihe  group  of  f>iends  was,  that 
leveral  declared  positively  that  it  was  not  the  pin  that  they   had  seen 
Tucker  wear,  and  the  remainder  stated  that  it  resembled  a  pin   that 
Tucker  hrtd  worn.     Bnt    all    the  witnesses  testified  that  the  pin   to 
wbich  they  referred  which  they  bad  seen  on  Tucker  was  an  enamelled 
pin  in  the  shape  of  a  shield  with  a   crown    on    top   and  having  some 
foreign    design  or  coa(-of-arms,  and  all  said  that  they  hnd  never  seen 
him   wear  but  one    pin    of   that   description.     h\   connection  with 
this   testimony,  there    was  an    incident    which   in    many  ways  was 
one  of  the  most  pathettic  in  the  trial,  when  the  defendant's   mother, 
after  testifying  thnt  she  knew  it  was  his  pin  because  she   had    worn 
it  herself   several    times,   upon    being  shown   by   counsel    for   the 
defendant  tho  pin    in  question   and  another    pin    somewhat  similar 
but    larger  and     of    a    different   colour   and     different     material, 
pointed  out  the  wrong  pin  as  the  one  that  her  son  had    owned.     The 
Government    replied    to    this  testimony    about    the    pin  by  offering 
the   negative    of  a    photograph    taken    of  Tucker    in    a   group   at 
a  boathouse    on    the  river,    wearing   the   yachting    cap  referred  to, 
and   showing   a   pin    worn  in  the   front  of  it  in    the  same  way  the 
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wHness  bad  described  Tucker  wearm^v  the  pin  of  \vhU:li  tbey  had 
spoken.  An  eulargement  o(  (be  negative  sbowed  tbat  ifc  was 
an  enninol  |»in  in  tbe  sbape  of  n  sb'*cld  wih  a  crown  ou  top^  boi' 
bonring  tbe  Spanisb  coat*of-arins.  Thereupon  tbe  defence  produced 
tbe  vary  pin  whiob  tbe.  pbotogrupb  represent*  d,  and  tben  argned^ 
tbat  it  WAS  so  diff^reat  from  tlU)  Oanadian  piu  thnt  tbe  witnesses  ^ 
for  tbe  defendant  coald  not  b:ive  referred  to  tbe*  Spanish  pin 
when  tbey  were  testifying;  If  afion  tbi)  testioYMvy  tbe  jnry  was 
satisfied  that  the  pin  found  in-  Tucker's  pocket  was  Mabel 
Page':>,  and  after  listening  to  tbe  evidence  it  is  bard  to  see  bow 
tli^y  could  have  arrived  at  any  other  resuU,  tbe  condasian 
from  this  point  alone  that  tbe  defendant  was  guilty  was  irresistible. 
Tbe  critics  of  eircuinstan(ial  evidence  should  note  that  tbe  question 
whether  tbe  pin  belonged  to  Mabel  Page  or  tbe  defendant  was 
settled  solely  and  wholly  by  direct  evidence. 

Tbe  entire  trial  was  marked  with  that  dignity  and  solemnity - 
which  is  a  characteristic  of  tbe  Massachnsetts  courts.  There 
were  no  theatrical  or  sensational  gallery  plays  an  1  no  unseemly 
bickerings  between  counsel.  Tbe  case  was  fairly  trie<l  ufon- 
the  evidence.  The  defendant  was  represented  by  able  and  devoted 
counsel.  There  was  no  attempt  made  by  tbe  prosecution  to  introdiwe 
any  detrimental  fack  of  tbe  defendant's  past  life.  Tb^re  was*  a 
strong  current  of  sympathy  for  the  parents  and  brother  oftim 
accused,  which  however,  diJ  not  warp  the  judgment  of  the  (Jourt 
or  jury. 

The  jury^  was  a  remarkably   representative  one  and    composed 
o£  men  who  were  not  afraid  to  do  the^ir  diity  as  they  saw  it*     In 
the  early  stages  of  the  trial,  tbe  Government  wa?  severely  crttieis« 
ed  for  not  challenging  one  of  the  members  of  the  panel,  a  retired 
minister.     When  the  Court  was  questioning  the  jurors  as  to  their' 
opinions  and  bias,  this    juror    replie<l    in  substance*  thai  he  woakl ' 
not  convict  in  a  capital  case  unless  the  evidence  was  overwhelming, 
yet  that  was  tbe  type  of  man  that  tbe  Government  wished  to-  blive 
upon  tbe  jury.     This  murder  was    one    entirely  without  palliation 
or   excuse,    starting    with    a    cowardly    blow  in  i\w  back*     If  tlie 
defendant  was  guilty,    he    was    guilty  in  tbe  first    degree.     Thete^ 
WHS  a  strong  feeling,  however,  thut  the  jury  might   be  suffioiontlf 
mayed  by  the  sympatbeiio  elements  in  tbe  case  to  find    sotne*   Way. 
to  report  a  irerdict  in  the  second  degrj^e  ;  but  the  jqry   tooli^  tbe.  law, 

Digitized  by  CjOOQIC 


Vol.  II.]  Trr  Cbimikal  Law  Journal.  102 

as  U  was  most  clearly  given  to  them  by  the  Coart;tLey  had 
sworn  on  their  oath  to  give  their  verdict  according  to  the  law 
npon  the  evidence,  and  thoy  did.  Tbeirs  was  no  hasty  conclu- 
sion. Thfty  returned  twice  into  court  for  (nrther  instructions  on 
the  question  of  what  constituted  a  deliberate  murder  before  they 
reported  their  solemn  verdict. 

At  the  present  writing,  a  motion  for  new  trial  is  pending, 
and  if  that  is  denied,  nnqu€stionably  the  connsel  for  the  defeildant 
will  take  exceptions  which  they  saved  at  the  trial  to  the  Supreme 
CJourt  of  the  Cmmonwealth,  and  possibly  to  the  Snpreme  Court  of 
the  United  States. 

Boston,  Mass  ,  Feb.,  1905.  {The  Gvfen  Bag,) 


OUR  CBIMINAL  POPULATION. 
By  Mr.  a.  P.  Smith. 
WImt  is  to  be  done  with  our  Criminals  in  view  to  their  reforma- 
tion and  as  an  example  to  those  on  the  border-lund  of   crime?  is  one  of 
the  most  pressing  questions  of  the  day.     Not  that  there   were  no  cri- 
minals to  reform  earlier  than  uow;  but  in  days  when   education  was 
less  widespread  and  the  law  was  less  particular,  the  rough-and-ready 
methods  of  justice,  the  prompt  retaliation  which  demanded  an  eye  for 
an  eye,  and   a  tooth  for  a  tooth,  and  the  disregard  o£  law,  by  both 
honest  men  and  rogues,   placed  the  rogues  at  a  disadvantage.     They 
were  fought  with  theif  own  weapons  and,  the   honest  element    more 
or  less  preponderating,  only  th)  fittest  among  the   rogus    survived. 
The  humanitarian  ideas  prevalent  in  the  present  day  as  to  the   moral 
and  material  welfare  of  the  criminal,    the  safeguards  which    hedge 
about  the  criminal  classes  generally,  and  which,  in  nine  cases   out  of 
ton,  give  them  the  bsnefit  of  the  smallest  doubt  in  our  courts  of   jus- 
tice; the,  more  espacially  in  India,  existence  of  a  society  which  free- 
ly condones  criminality  in  its    members  and    which    receives    them 
with  open  arms  back  into  its  fold;  and,  lastly,   the  social    disintegra- 
tion which  modern  literacy  and  conditions  of  life  have  brought  about 
and  which  has  ton  Jed  !o  the  increase  of  vice  of  sorts — the  first   step 
in  the  road  to  crim3— have  all  combined  to  foster,  the  criminal  spirit 
an  I  the  increase  of  crime  which  fills  our  jails  with   undesirable   cha- 
racters of  whose  reformation  there  is  now  little  hope.     Of  the  treat- 
ment of  criminals  in  former  times  I  shall  have  something  to  say  later 
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<m  Nvhen  drawing  a  comparison  with  the  treatment  accorded  to  crimi 
ffals  now.  There  is  a  vast  difference  in  this  respect,  and  it  arises  from 
two  causes,  namely,  the  growth  of  the  philanthropic  spirit  which  har 
hours  kindness  to  all  men,  and  the  scientific  spirit  which  favours  the 
conception  that  crime  is  a  manifestation  of  disease;— and  that  such 
heing  the  case,  the  physician  and  the  surgeon  should  naturally  take 
the  place  of  the  jailor  and  his  coercive  measures.  Before  discuss- 
ing the  criminal,  confirmed  or  casual,  1  should  like  to  say  a  few 
words  relative  to  the  question — what  constitutes  crime?  Crime  may 
be  briefly  defined  as  a  violation  of  some  human  or  divine  law;  but  it 
is  noteworthy  that  there  are  exceptions  which  in  some  degree  nega- 
tive this  definition.  In  the  Eixcyclopccdia  Britannica  we  read:  "Crime 
is  a  word  which,  in  everyday  speech,  is  sometimes  made  to  include 
more  and  sometimes  less  than  crime.  On  the  one  han  1,  the  broach 
of  a  moral  principle  with  which  th^  law  has  never  concerned  itself 
is  sometimes  loosely  describe  1  as  criminal,  on  the  other  hand,  a  dis- 
tinction is  sometimes  drawn  between  crimes  and  minor  offences 
though  the  law  prescribes  a  pimishment  for  minor  oflFences  as  well  as 
for  crimes.  But  if  moral  theories  and  slender  shades  of  difi^erence 
ia  guilt  are  disregarded,  crime  is  simply  conduct  (either  in  commis- 
sion or  omission)  of  which  the  State  disapproves,  and  for  which  it 
demands  a  penalty."  Besides  this,  crime  is  not  crime  everywhere 
nor  by  every  human  law.  Bigamy  is  a  crime  under  (Christian  law 
but  not  where  polygamy  prevails.  Human  sacrifice  in  barbarous 
times  was  no  crime.  Suttee  was  once,  and  in  parts  still  is,  a  merito- 
rious action,  but  now  it  is  a  crime  under  the  British  law.  The 
changes  which  the  criminal  laws  of  many  civilized  countries  have 
undergone  indicate  that,  in  point  of  time,  the  heinousuess  of  crimi- 
nal acts  varies  very  greatly.  Whether  morality  preceded  religion 
or  religion  morality,  there  can  be  no  doubt  that  the  moralist  influences 
the  legislator  ns  often  as  perhaps  does  tho  religionist.  By  the 
flebraic  law  ten  difterent  crimes  bore  the  peujilty  of  stonincr  and 
nine  of  these  have  in  European  counlri  s  ceased  to  be  oflFences 
to  the  tenth — rape— lus  become  a  crime  against  properly.  There 
are  crimes  of  youth  and  crimes  of  ng-;  I  hero  are  crimes  of 
tex — one  sex  being  move  prone  to  commit  a  particular  crime 
than  another;  there  are  crimes  iletermined  by  the  weather,  bv 
the  social  surroundings  and  by  plenty  on  one  side  and  poverty 
on  the  other.    Again,    crimes  are   often  the  result  /of  hereditary 
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iufluenccs  of  iusauiiy,  ignorance  auJ  disease.  A  very  remarkable 
fact  is  that  statia'tics  go  to  prove  that  the  average  of  crimi- 
nals to  a  given  population  shows  a  cerbiin  uniformity  in  num- 
bers and  in  the  different  pliaso.^  (if  crime,  justifying  the  con- 
clusion, "that  h>im:in  being  of  the  same  rai'o,  remai^iing  in  circums- 
timces  approximately  the  fame,  coitinu3  to  act  upon  nearly  the 
same   motives  and    to   .lijj.liv    iieirly   tiie    «amo    weaknesses.' 

Crime,     in      short,     is     a     recognise  1     disease     of    the     bd'Iy 
sociul    and    the    efforts    of »  the    ho.iest     part  of    the    body    social 
should  be    directed   mainly    not    to     punishing   the    crimmiil,    but 
to  the  prevcn'ion   of   crime.     This  is   to  be  accomplished  by  edu- 
cation,  by    example   and  by     the   amelioration    of    the  social    con- 
diiions  which  foster  evildoing.     There  are    many  so-called    crimi- 
na's   who   arc  in  fact  n  )t  criminals   at   all   from  a    libefal    point 
of   view,   and  who,    in   other   circumstances,    would  be    considered 
great  and   heroic  men.      Mr.    Havelock    Elli.«*,    to  whom    I  am   in- 
debted a     great     deal   f jr   the     information     given   here^   says  *in- 
regard   to  men    out   of   adjustment  with  their   social  environment: 
'*  Bv   some    accident   of   development,   by  some  defect  of   h^reditv 
or  birth  or   training  he   belongs,   as  it  ^vere,  to   a    lower  and  older 
soiial    state   than    that    in    which  he  is    actually  livltig."     Professor 
Prins    of    Brussels  is   of  opinion    that    "the  criminal   of  "to-dav   is 
tiie    hero  of  our  oil  legends.       We    pit   in    prison  to-day  the  man 
who  would   have   been    ihe    dreaded   and    respected  chief  of  a  ctan 
or    tribe."     A    want     of   adaptability,    a     spirit    incompatible    with 
the   restrictions  and    limitation    of  our  modern    humdrum  existence 
is    responsible    for    many    crimes   of  grave    character,  and    this  ata- 
vistic   characteristic    is  likely  to     produce   many    criminals  in    the 
future,    for    there    is    no    getting    away   altogether    from  the   coils 
of    heredity.     In  fact  such   a    great   pirt    do  inherited   ten<iencies 
play     in    human     life  that   there    are     what    are   caled    born  or 
inslinctice   criminals.     According     to      Max    Nordon,     many       of 
these    instinctive   criminals  are    merely    physical   degenerates,  vic- 
tims    of    forebears    whose    vices    and  evil   dispositions  have,  so  to 
speak,  descended   and   converged    in  one    soul.     Says     Mr.  Ellis: 
"It   may  well  be  that,  if    we  possessed   a   full   knowledge  of   the 
instinctive  criminal,  we  should    always  be  able    to  put  our  hands 
on     some    definite    organically    morbid  spot."     The    cure   of   these 
instinctive  criminals  is  considered  more  or  less  hopeless.     They  are 
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known   in  jails   as    "incorrigibles,"  and  it  was   this  ola^s  of   offen- 
der  that  the  grim  Thomas  Carlyle  one     recommended    should   be 
taken   out  in    boats  in  the    English     Channel  and    drowned  with- 
out mercy.     There  is,  again,  the    habitual  criminal    who,    once  he 
has'crossed  the  border-line  which  separates  honest   from    dishonest 
folk,   prefers  to  remain   with   the  latter.     The     habitual     criminal 
is  generally  one  who  first  reached  the  unenviable  position   of  be- 
ing considered     criminal    by    progressive     stiges.     Suddenly     the 
world  is  startled  to  learn  that  a   terrible  pold-blooded,  well-conceived 
crime   has   been   committed,    only    to  leain  subsequently  tliat  a  long 
series  of  offences  gradually  led  up  to  the  climix.     Mr.  Joseph  King- 
smill,   Chaplain   of  Pentonvillo  Prison,  in  a  book  written  fifty  years 
ago,   gives   many  examples   of    this   progresiive   career.     Man  is  a 
creature  of   habit   and    finds    it  very  difiicult  lo  get  out  of  a  groove. 
Once   the   progressive   ^tage   U  crowned  by  the  commission  of  some 
unlawful  deed,   the   offender  continues  in  his  evil  course?,  associales 
of   choice    with    ba  1   characters,    and  coolly  pits  his  intelligence  and 
hij   activities   against   the  law.     In  our  modern  prisons,  especially  iu 
India  where  neither  the  silent  system   is  in  force   nor  iho  isolation  of 
the   convict  is  provided  for,  the  habitual  criminal  is  strengthened  and 
supported  by  association    with  characters  of  his  own  stamp.     There  is 
again  the  casual  criminal — a  weak  kneed,  incon?isient  crcalure  whose 
circumstances   determine   his   con  luct.     He    has  no  will  one  way  or 
the  other,  but,  is  by  no  mean.*,  diflScult  to  deter  from  the   commission 
of  crime  or  to  reclaim  from  evil  ways.     Lastly,  there  is  the  acci«Itntal 
criminal   who  stumbles   into   crime   through   Eheer  heedlessness  and 
ignorance,  and  who  rarely,  if  ever,  stumbles  a  second  time.     He  is,  in 
fact,  really  honest,   and  owea  his   soliiary  lapse  to  some  circumstance 
or  combination  of  circumstances   more   or  less  beyond  his  control. 
The  experienced  penologist  is  often  able  at  a  glance  to  place  his  newly 
arrived  criminal  in  his  proper  niche  by  his  physical  appearance  alonei: 
for   there  is  a  curious  correiauon  between  certain  crimes  and  certain 
physical   characteristics.    The  murderer,    the  thief,  the  swindler,  the 
sensualist  and  rake — all  these  and  others  le's  well-known  exhibit  types 
of  countenince   and  expression  which  although  not  always  infallible, 
still   give  the   student   of  crim3  and  criminals  more  or  less    reliable 
data  to   work   on.     The   speculation  and  facts  furnished  by  criminal 
physical   anthropology   are  most  fascinating,  but  the  date  obtained  as 
yet  do  not  justify  the    expression  of  any  definite  opinion.    One 
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physical  feature  appears  to  aflFord  more  reliable  data  than  other  and 
that  ih  the  head.  Criminal  nbnonnalities  of  sorls  tend  to  establish 
certain  conclusions  which,  if  not  absolutel}-  accurate,  are  still  va-u- 
able  as  indications.  The  general  expression  of  the  fice  and  peculiari- 
ties of  structure  of  tlio  ear,  (he  colour  and  situation  of  hair,  the  colour 
and  expression  of  the  eyeny  the  shape  of  the  cheek  bone?,  cbin,  nose, 
have  all  been  subjected  to  examination,  and  furnish  the  olserver  with 
averages  which  merge  into  exactness.  The  criminal  type  of  counte- 
nance is  unmistakable,  and  as  Lambrose  once  remarked  of  a  person, 
"he  was  not  legally  a  criminal,  but  ho  was  so  anthropologically." 
Mr.  Hepworth  Dixon,  writing  of  the  MillUank  Prison  in  1850, 
said: — "The  fopulaiion  of  Millbank  is  always  numerous  and  always 
changing  ;  but  its  character  remains  substantially  the  same.  Year 
after  year,  the  visitor  might  drop  in  and  sec  no  difference.  There 
is  a  certain  monotony  and  family  likeness  is  the  criminal  counten- 
ance which  is  at  once  repulsive  and  interesting.  No  person  can 
be  long  in  the  habit  of  seeing  massBs  of  criminals  togetlier  without 
being  struck  with  the  sameness  of  their  appearance.  A  handsome 
face  is  a  thing  rarely  seen  in  a  prison  ;  and  never  in  a  person  who 
has  been  a  law  breaker  from  childhood.  Well-formed  heads,  round 
and  massive,  denoting  intellectual  power,  may  be  seen  occasionally, 
but  a  pleasing  well  formed  face  never.''  Of  course,  Mr.  Dixon  re- 
fers to  hardened  criminals  and  not  to  the  casual  or  accidental  criminal 
whose  career  has  not  been  long  enough  to  act  on  the  features — for, 
if  certain  lapses  from  the  right  may  be  traced  to  certain  physical 
abnormalities,  the  pursuit  of  crime  for  a  long  period  leaves  unmis- 
takable trains  in  its  turn  on  the  face  of  the  criminal.  Exceptional 
cases  are  to  be  found  in  history  where  singular  beauty  of  counten- 
ance and  form  have  been  found  combined  wi»ha  monstrous  degree  of 
wickedness  and  vice.  But  these  aro  apparently  exceptions  which 
prove  the  rule.  Professor  Lambrose  who  has  made  a  special  study 
of  criminal  physiognomy  says  that  born  criminals  have  "projecting 
ears,  thick  hair,  a  thin  beard,  projecting  frontal  eminences,  enor- 
mous jaws,  a  square  and  projecting;  chin,  large  cheekbones  and 
frequent  gesticulation.''  However  this  may  bp,  it  may  be  also  said 
that  criminal  physiognomy  U  not  by  any  means  established  on  an 
unshakable  basis — and  very  mmy  great,  able,  and  good  men  have 
exhibited  physical  abnormalities  in  common  with  criminals  of  a  very 
degraded  typo. 
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THE    TRBATMBNT   OF    THE    CRIMINAL. 

Having  got  your  criminal,  wlielher  instinctive,  habitual,  casual 
or  accilcnlal,  within  tlic  mcslns  of  the  law,  llio  problem  is  how  to 
tlispose  of  him  to  the  best  a'lvant.ig**,  i.e,,  to  tbo  advantage  of  him- 
stlf,  of  the  honest  menibers  of  society  upon  \\\\\.\\\  ho  has  preyeJ,  or 
whom  he  has  injured  and  who  liavc  to  pay  fur  his  support.  His 
treatment  should  be  to  ihe  advantage  of  nlso  that  amorphous  section 
of  society  susceptible  to  crime  and  to  that  other  section  with  distinct 
inclinations  to  crime,  who  arc  criminals  at  heart  but  who  have  as 
yet  made,  so  to  speak,  no  crir.iin  il   confesiion  of  faith. 

King  Oscar  of  Swollen  is  creditel  with  having  written  :  **  The 
criminal  logizjhition  and  iho  penal  institations  of  a  country  involve 
questions  of  great  extent  ;  they  enter  into  the  moral  lite  of  the  state 
and  form  essential  condiiions  for  its  oriler  an«l  peace.  They  be'ong 
as  well  to  the  jurisdiction  of  religion  as  to  tho-e  of  justice  and 
politics."  This  is  certain  and  cannot  bo  doulitctl.  But  it  is  only  of 
comparatively  recent  times  that  tho  welfare  of  the  criminal  has 
attracletl  any  attention.  AVhen  that  great  man,  Howar.!,  began  !n's 
task  of  mercy,  the  prisons  and  houses  ofcorreciion  forci\il  an«l 
ciiminal  prisoners  wero  disgraceful  dens  of  jdiysioal  and  moral 
iniquity,  disease  ami  death.  A  committal  to  pri>on  was  tantamount, 
often,  to  a  sentence  of  execution.  The  prisons  were  formed  out  fo 
individuals,  who  squeezed  and  oppressed  the  ininat-  s  and  ke[)t  ihem 
in  hunger  and  misery  of  all  kinds,  (/leanliness  was  uukn  )wn  an«l 
disease  was  rife  and  tho  well-known,  jail-fever,  of  ihat  time  annually 
swept  away  thousands.  As  to  tho  moral  welfare  of  prisoners,  no  one 
cared,  and  blasphemy,  debauchery  an  1  obscenity  characterised  the 
instituiions  of  those  days.  Readers  of  Dickens  will  remember  tho 
horrible  condition  of  tho  Fleet  Prison  where  debtors  were  incarce- 
rated and  the  abuses  that  were  prevalent.  Jails  appear  to  have 
been  in  early  Anglo- Saxon  times  places  where  prisoners  were  in- 
carcerated for  security  more  than  for  punishment  ;  and  only  in  the 
12ih  century  was  tho  necessity  for  a  prison  for  the  punishment  of 
criminals  first  experienced.  In  the  time  of  Queen  Elizabeth,  houses 
of  correction  wero  specially  established,  first  as  hospitals  and  chari- 
ties ond  subsequently  these  developed  into  prisons  and  were  provided 
with  apparatus  of  kinds  for  employing  the  inmates.  From  these 
early  beginnings  has  grown  the  elaborate  system  of  prison  manage- 
ment in  vogue  in  Enghind.  But  as  late  as  1813  when  Mrs.  Fry 
proceeded    on  her  crusade   of  prisou-reform,    the  prison  at  Newgate 
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was  practically  a  moral  hell  on  earih  ;  an  J  it  was  only  in  1823-24, 
acconiing  to  Sir  EJminni  Diicane,  lliat  two  Jail  Acts  wero  passeJ 
wliicli  provided  for  the  safe  custoilj*  and  punishment  and  for  tl«e 
preservation  of  tlio  heallli  and  morals  of  jail  inmates.  From  thai 
time,  st(  a  ly  pro<];re^s  iias  been  matle  in  ameliorating  the  condition 
of  p!i:?oner!».  In  1865  and  1877  two  Dills  wer.»  passed  whirh 
hrou;;lit  tli9  prison  population  under  very  ilrfinite  conlrol  and 
management  ;  ami  so  sustained  has  been  this  progress  that  tie  other 
f^xtreme  has  been  reached  of  making  jail  life  (notwithstanding  dis- 
cipline-) moro  desirable  than  liberty  with  its  drawbacks  of  insufficient 
food  and  bad  lodging.  In  Indi*,  at  all  events,  the  convict  is  better 
housed,  better  fod,  less  worked,  lives  in  an  infinitely  more  cleanlj' 
environnu'iit,  obtains  regular  hours,  and  enjoy?,  surreptitiously  be  it 
said,  many  of  life's  litMe  luxuries  and  is  altogether  letter  off  than 
the  poor  but  honest  labourer  who,  in  times  of  scarcity  and  evf-n  in 
times  of  plenty,  fares  miserably  in  comparison  with  his  convict 
brother.  In  addition  to  these  material  advantage?,  the  convict,  with 
the  happy  in<lifforence  of  his  claJ-s,  has  nothing  to  worry  him.  Ami 
it  is  no  wonder,  therefore,  that  the  convict,  returns  again  and 
again  to  his  evil  course?.  The  cal,  which  was  a  real  teiror,  has  been 
nboli'-hed  and  tliere  is  no  want  of  society  iu  jail.  What  the  prisoner 
most  fetls  is  the  deprivation  of  sexual  indiilgonce  but  man  is  so 
constituted  that  after  a  time  the  craving  dies  out,  or  other  unraen- 
tionible  crimes  are  committed  instead.  Solitary  confinement  be- 
yond certain  litnits  is  injurious  and  must  bo  inflicted  only  by 
medical  experts. 

So  far  im|)risonmenl  is  neither  deterrent  nor  reformatory  an«l 
that  is  the  reason  why  our  jails  are  always  well  populated.  Even 
lionest  men  with  nt  inclination  to  crime  now  deliberately  cominit 
themselves  to  obtain  a  senlence  of  imprisonment.  Where  then  is 
this  to  end  ?  And  what  is  the  remedy  ?  In  short,  the  question 
with  which  this  paper  opene<l  has  to  he  answered.  Earlier  in  this 
discussion  I  said  that  two  causes  havo  contributed  to  the  welfare  of 
the  criminal  in  prison — ono  beino  the  philanthropic  spirit  of  which 
Howard  and  Mrs.  Fry  were  such  notable  apostles,  and  the  other 
being  the  growth  of  tho  scientific  spirit  which  recognises  crime  as 
the  result  of  physical  and  mental  dist»a?e.  While,  on  the  one  hand, 
the  material  goo«l  of  tho  convict  has  progressed  apac^,  his  moral  and 
tieterrent  reformation  has  not  advanced  pari  passu  on  the  other — 
and  although  much  is  being  attempted  in  this  connection  the  system 
of  reformation  is  empiric,  and  much  remains  to  be  accompliihekb^^^^T^ 
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In  the  first  plaoe   greater  care  s1ioul«l   be  exercised  in  selectiug 
the  jail  staflF.     Very  frequenllj   a  Civil  Surgeoa  is  made  Superinten- 
dent  of  a  Jail.     This  is  a  mistike.     The  penni  iastitatioiis  scattered 
over   the    length   and  breadth    of  the  land  with  immense  population 
justifies  the  training  of  medical  men  in  crimin  il  aiithropjlogy,  criminal 
psycology  insanity  and  penology  in  all  its  aspects — and  every  jail  should 
be  in  the  medical  charge  of  one  of  these  specialists.     The  ordinary 
<^.'ivil  Surgeon  may   be  a   good    all-roand  average   man,  but,  with 
the  many  calls  on  his    attention,  he  cannot  bo   expeciei  to  devote 
as   much  time  as   is  necessary  to    the  care    of    convicts   with  their 
potentialities  for  good  or  evil  in  the  future.     Besides  this   specialist 
oflScer,  the    Superintendent    should    be    a   superior  man  with  broad 
sympathies  and  philanthropic  leanings.     One  of  tha   first   principles 
in  jail  management  should  be  to   avoid   any  kind   of  cruelty.     If  a 
prisoner   is   sentenced    to  imprisonment  with  hard  labour,  he  should 
get  that  and  no  morp,  an  1  no  less,  while  it  is  the   duty  of   the    State 
to  guard   his  health,  to  foster  his  intelligence  to  educate  and  reform 
him  and  to  treat  him  not   as    machine    but   as  a   being   possessing 
possibilities  for  the  best.     The  warders  should  be  selected  msn,    and 
a    training   school   for    warders     is     a     desideratuti     of     pressing 
importance.     I   advocate  a   Superintendent  in  addition  to  a    medical 
specialist   in  order  to  keep  the  balance  of  discipline  even.     No  man 
is  infalliiible   and   a  medical    man   may    be   a  slave  to  some  ideals 
which  the  Superintendent  would  neutralise  and  vice  versa. 

The  conception  of  punishment  for  crime  is  ba^ed  on  the 
assumption  that  all  men  can  be  honest  if  they  chose,  that  a  la|»se 
into  crime  is  entirely  voluntary  and  that,  therefore,  society  should 
in  return  fortius  wrong  step  of  the  criminal  revenge  i  I  self  by 
punishing  him.  Society  in  effect  says:  '*  You  hive  committed 
theft — will  I'll  put  you  into  prison,  make  you  work  there,  deprive 
you  of  your  liberty  for  a  certain  period  and  then  release  you. 
This  will  be  a  lesson  to  you  not  to  do  it  again.''  Really  what 
happens  is  that  the  prisoner,  perhaps  an  accidental  thief, 
is  incaicerated  for  three  months.  He  associates  freely  with 
criminals  of  a  deeper  dye  who  entirely  succeed  in  turning  him  into 
a  declared  enemy  of  society,  supported  with  the  resolution  of  conti- 
nuing the  evil  course  he  has  begun.  He  finds  that  the  dreaded 
prison  is  not  so  scathing  an  experience  as  he  though  it  would  he. 
Ho  discovers  that,  taken  all  in  all,  his  material  well-being  is  improved  ; 
anl  on  hi^  rtlene  ho,  in  India,  at  any  rate — suffers  no  special  social 
odium.     Ue    also     discovers     that    the   Police   are   hij  confirmed 
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enemies,  that  lie  i-?  likely  to  be  poiin  nmI  upon  by  them  for  any 
fature  tlieft  in  Iiis  vicinity — iiniocont  of  it  tliougli  he  n^.ny  he — an<l 
lie  makes  op  his  nnntl  to  stick  to  his  criniinnl  ways.  Mennwhile 
Ilia  family  have  siifforod  hrudsliip  dm  in;]j  his  incarcernlion  and  this 
nil Jg  to  his  resentment.  Lastly  llie  person  who  suffered  by  Uie 
theft  goes  n.way  empty — and  has  hcirides  to  pay  liis  mite  ioward) 
the  upkeep  of  his  anti-social  antagonisL  A  set  term  of  imprison* 
mcnt  for  an  cfl'ence  acraiii  is  ill<  prieal  — an<l  is  a  mere  caprice  of  the 
Judpe  wlio  awards  the  sentence.  In  the  |a;;es  of  Truth^  Mr, 
L'il)oucl:ero  in  his  legal  pillory  has  often  pointed  out  the  ridiculous 
disproportionate  and  unju>t  sentences  parsed  on  criminals  by 
different  Justices  of  tho  Peace  ;  and  once  the  *'  drcnd  of  the  prison" 
is  got  over,  the  convict  soon  learns  1 1  at  the  same  treatment  ia  ac-* 
corded  to  the  worst  criminal  as  to  tho  least  blam9worlhy.  There  is  no 
differentiation  on  tlie  ?coro  of  the  ciinio  committed  ;  but  where 
nny  is  made,  it  is  only  wilh  regard  to  the  crnvict's  social  status. 
This  is  another  cause  of  grievance  to  the  great  bulk  of  the  convicts 
who  come  from  the  lower  cla«Fos.  Mr.  Eilis  quotes  Emile  Gautier 
as  sayintj  :  ''  It  is  well  to  lemark  that  there  is  rot  one  of  the  passions 
natural  or  factitious  to  man,  from  drunkenness  to  love,  \>hich   cannot 

find    in    prison  at  least  a  siemhlance  of  sati.-factior It  need  not  be 

said  that  the  prisoner  afterwards  carries  out  with  him  into  the 
world  all  those  abnormal  vices  in  a  mere  developed  form.'*  Even 
nn  honest  man — and  honest  men  are  only  too  often  sent  to  jail — after 
two  or  three  years  of  jail  life  fiiust  leave  it  degraded  in  mind 
iind  morale. 

Having  shown  how  unsatisfactory  is  present  system  it  may 
be  worih  while  to  record  some  suggestions  in  view  to  the  introduc- 
tion of  some  re  foims.  They  are  by  no  means  original,  but  recorded 
in  the  pages  of  a  monthly  record  they  are  more  like  to  he  seen 
than  in  the  tomes  where  such  information  is  hidden.  1 
have  already  said  that  the  staff  of  a  big  prison  could  be 
composed  of  selected  and  trained  men.  If  this  is  secured  the 
sanitation  and  the  diet  in  our  prisons  leave  nothing  to  be  de- 
sired. What,  it  may  be  askeil,  then  remains  to  be  done.  Much 
1  say,  and  first  of  all  tho  set  or  definite  sentence  should  be 
abolished.  It  is  no  new  idea  and  is  in  force  in  America.  It 
was   firit    introduced    in    1807.     The     Judge    confioes     himself  to 

sending   prisoners— of   whose    reformation    there   is   any    hoie to 

prison — and  the  jail  authorities  then  take  upon  themselves  the 
responsibility  of  determining  how  long  the  prisoners  should  itay 
— ^suok  stay   being  limited   to  any  period  between  the  minimum 
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nnd  maximain  period  riKed  by  law.  The  jail,  in  fact,  is  nn  aJuU 
reformatory  where  prisoners  convicte  I  of  felony  for  tho 
first  time  are  given  a  chance  of  true  repentence  nnJ  change 
of  life.  A  progressive  scale  of  diet,  of  hard  vpork  and  em- 
ployment, of  privileges,  etc ,  are  tried  in  these  institutions  and 
every  incentive   to   good   conduct    is   given   to   the   inmates. 

Their  intercourse  with  their  respectable  friends  is  not  shut 
ofiF  completely  for  this  very  relationship  in  a  strong  induce- 
meat  to  the  convict  to  turn  over  a  new  leaf.  Should  a  felon 
under  these  favourable  conditions,  furnish  iniication  of  repent- 
ance and  reform,  he  is  set  at  liberty  on  parole  for  a  fised 
period  and  is  then  kept  under  police  surveillance.  He  is  often 
provided  with  employment,  and  with  money — the  savings  of  his 
earnings  in  jail — to  start  afresh  with,  and  under  this  humane 
treatment  reforms  very  frequently  absolute.  The  newspapers  of- 
ten censure  the  very  long  sentences  given  for  sujall  ofifences 
often  committed,  and,  on  the  other  hand,  it  is  notorious  that 
in  prisoners  repeatedly  convicted  of  petty  offences  there  is  no 
hope  of  reformation.  Many  of  these  characters  would  receive 
immense  benefit  from  institutions  similar  to  the  one  described. 
As  long  as  a  person  acts  in  an  anti-social  manner,  so  long 
must  society  deprive  him  of  his  liberty  to  restrain  such  aber- 
rations. But  this  must  be  done  in  no  objectless  manner.  As  I 
said  before  the  person  who  is  robbed  or  injured  in  any  way 
goes  empty  away.  Restitution  should  be  one  of  the  chief  ele- 
ments in  punishment.  It  cannot,  it  is  obvious,  be  in  all  cases 
enforced  but  it  never  should  be  lost  sight  of.  No  man  should 
eat  unless  he  labours,  is  a  scriptural  injunction— and  if  convicts 
were  made  to  work  as  hard,  in  jail,  as  honest  men  do  out  of 
jail — perhaps  they  would  begin  to  realize  the  meaning  of  hard 
labour.  If  an  honest  labourer  slaving  to  support  his  family  and 
avoid  crime  dies  of  pneumonia,  or  fever,  or  rheumatism  he  is 
pitied,  but  no  one  is  horror-stricken;  but  if  there  is  the  smal- 
lest rise  in  the  average  death-rate  in  a  jail — society  is  indiir- 
nant  and  the  whole  world  is  scandilised.  I  have  said  it  is  the 
duty  of  the  State  that  the  convict  shoald  get  fair  play,  but  he 
is  at  present  pampered.  The  convict  must  by  his  labour  support 
himself,  and  if  he  cannot  pay  a  fine  at  the  time  of  his  sentence 
some  portion  of  his  jail  earnings  should  be  given  to  the  man 
he  hai  robbed  or  injured  in  destitution.  This  may  be  insisted 
on  even  after    he    is    set   at  liberty,  and  is   on    parole    or  under 
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surveillance.     At  present  athiefroDs  awny  with    Lis    master's  de^k 
and  makes  Es.  500  by  it.     He   puts  in  a    term,  digs  up   bis   hid- 
den    wealth,   itirts  a     business,  buys  a    bit  of  Imd   or     what   no^ 
and   then   prospers,  or  faili,  an  I    makes  a  secon  1    att3mpt  to  steal. 
If  restitution  were    a    part   of   liis   p  mishment,  it    would  dawn  on 
him   thai   the  gjim3  is  sj  rcely  worth    the    e.indle.     Every    convict 
should    be    under   the  close  observai  ion  of  the  medical    specialist — 
first   of   all    in   a    large    general    j.iil    where    all    convicts     should, 
if    possibl",   be   incarcerated  as   a    preliminary    measure.      Careful 
examination   will    ihm  in.lica*e    where  iiHtiactive    criminals  should 
be  sent  and   where    the  habitual,    the    ca^u:d,   and    the  accidental 
criminal  should    ba    dealt    with.     The  present    ligid    uniformity   of 
prison  discipline  is    inf.ompatible    wiih   the  reformation  of   the  cii- 
iiiinal;anl  only    hy    the   employment   of  specialists    and  difference 
in  discipline,  in  diet,    in  oJucatiDn,    in   labour,    anl    in  other    mat- 
ters of  detail   may  society    hope   to  effect   any  real  reformation. 

There  are  many  who  are  at  one  with  Thomas  Carlyle  in 
thinking  that  the  instinctive  criminal  should  be  incontinently 
don  J  to  death — Sut  the  worst  use  you  can  put  a  man  to,  is  to 
kill  him;  and  all  convict  incnrables  should  be  incarcerated  for 
liff.  Thi«,  not  only  because  they  are  a  standing  menace  to  so- 
cietv,'  but  because  they  should  not  be  permitted  to  propagate  their 
kind. 

In  theirj  life-lo:\^  asylum,  hard  labour  in  its  real  sense,  rigid 
discipline  and  plain  bnt  wholesome  diet  should  be  the  main  es- 
sentials. Between  the  adult  reformatory  which  should  practically 
be  the  moral  asylum  advocated  earlier  in  this  paper,  and  the 
Uantesqne  institution  of  iron  discipline  just  referred  to  other  in- 
stitutions suited  to  the  varying  needs  of  our  criminal  population 
may  do  useful,  philanthiopic  and  noble  w-rk.  It  is  all  a  matter  of 
detail.  1  have  often  referred  to  the  education  of  the  criminal.  I  do 
not  mean  literacy.  Education  should  be  the  sum  total  of  the  educative 
influences,  mental,  moral,  and  in.lustrial.  A  mere  literary  education 
frequently,  only  hampers  the  criminal  intelligence  and  stimulates  it  m 
the  direction  of  crime.  One  word  more.  The  deputation  of  any 
Civil  Servant  for  six  months  to  the  State  Reformatory  of  new  York  at 
Eimira,  and  to  some  apparently  excellent  institutions  in  Illinois, 
Massachusetts,  Ohio,  Colarado  and  other  States  and  to  some  of  the 
great  prisons  in  England  is  the  first  step  that  the  Indian  Government 
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should  take  in  this  connection  — aivl  wiili  .^ucli  an  expert  at  the  bead 
of  the  prisons  in  In  lia,  tlie  nu;ils  cf  tiulnin;,'  schools,  medical 
specialists  and  oilier  iinprovcni.'nts  are  only  a  matter  of  course. 

[  Indian   Re  dew]. 


THE    END    OF    LAWYERS. 

By  James  Hamilton  Lkwis. 

I  am  asked  '* whether  a  \oung  man  should  enter  the  law, 
if  he  has  desires  in  that  direction,  and  whether  there  are  com- 
pensations in  tha  ch  jicL'  to  justify  him  *'  I  am  forced  to  answer 
this  by  appropriatir.g  th"  reply  which  Socrates  made  to  Thersites 
when  the  young  man — after  obtaining  from  the  j-age  advice 
as  to  the  different  thing-  he  should  do  — propound-d  his  final 
query,  "Shall  I  marry,  sire  ?"  To  whicli  Socrates  replied,  '•  As 
t)  thit,  whether  you  do  or  nof.  you  will  regret  it." 

I  answer  that  in  this  day  ^vhether  the  man  who  desires 
the  law  shall  enter  it  or  not  he  will  regret  i^.  And,  answ«^r- 
ing  whether  there  are  compensations,  I  re])ly  in  as  ecjual  a 
paradoxical  manner,  the  comj>ensations  are  of  the  highest 
the  hopes  o£  man  could  long  for,  also  the  compensations?  are 
the  lowest  and  insufficient  that  a  man  could  endure  and  sur- 
vive under. 

You  will  see  from  this  that  1  mean  to  indicate  that  all 
depends  upon  the  reasons  ^vhich  animate  the  ambitious  ap- 
plicant. It  all  depends  upon  tiie  object  to  be  achieved  by  the 
entrance  to  the  bar.  1  not  only  say  that  the  law  is  the  most 
uncompensatory  calling  of  the  day,  in  proportion  to  the  labours 
given  as  measured  by  dollars  and  cents  an  1  that  it  is  the  most 
compensating  of  all  callin/rs.  as  measure  I  by  the  fleeting 
honours  of  the  world,  but  I  add  to  (hat  a  prophecy.  It  is, 
that  the  next  generation  ^vill  })ehoId  the  gradual  abolishment 
of  the  law  as  a  business  c  illing.  There  is  no  lunger  a  neces- 
sity for  the  existence  of  the  lawyer  under  the  present  condi- 
tions of  society  or  in  the  modern  organization  of  the  world 
of  commerca  and  business.  The  next  century  will  behold  no 
lawyers.  The  present  century  is  disclosing  that  they  are 
only  incidentally  necessary.  These  necessities  are  few  in 
number,    the   majority   of  them    being     an  D^ycr!ii.4y©cl^etween 
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the   ends    which  should  moek  in  the  harmony  of  economic  arrange- 
ment. 

Referring  to  the  question  of  compensation  in  money,  it 
is  interestin.;  to  recall  that,  at  the  outset,  the  lawyer  was  but 
an  adviser  to  the  source  of  justice.  He  was  not  expected  to 
seek  compensation  and  was  never  to  accept  any.  Under  the 
old  Boman  system — from  which  we  derive  much  of  our  form 
of  law  — h*i  was  but  the  adviser  to  the  prelor.  It  was  dis- 
honorable and,  indeed,  an  oftence  for  him  to  take  money. 
There  was  passed  a  decree  known  as  the  Cincii  law,  which 
forbade  th^i  lawyer  or  the  orators  to  either  accept  fees  or 
presents  from  those  for  whom  they  pleaded.  Livy  did  not 
hesitate  to  charge  that  this  law  was  passed  by  the  tribunes 
to  protest  the  people  against  the  influence  of  money  upon 
the  course  of  justice,  but  Hortensius,  the  Roman  lawyer,  made  brave 
to  say  that  the  law  was  passed  to  prevent  poor  men  or  men  of 
lowly  birth  fr.^m  aspiring  to  the  legal  profession. 

After  this  was  the  beginning  of  that  system  followed,  as  we  have 
followed  thousands  of  others  without  asking  the  reason  of  their  exis- 
tence. Wo  have  pursued  blindly  that  English  law  which  Tennyson 
describes  as — 

That  lawless  body  of  laws, 

That  codeless  myriad  of  precedent, 

That  wilderness  of  single  instances. 

Then  came  the  honorarium,  as  a  fee,  that  was  a  gift  which  might 
be  left  on  the  outer  table  of  the  anter-room,  or  a  present  sent  through 
unidentified  sources.  Latterly  this  war*  left  with  the  clerk.  Later 
it  was  sent  to  a  member  of  the  family  ;  then  to  the  solicitor — as  we 
had  then  under  the  English  system — and  he  transferred  it  to  the 
barrister.  Finally,  to  the  counsellor  direct.  As  the  early  paymenfs 
were  in  lands,  when  money  was  not  a  medium,  these  gifts  were 
known  as  the  ''fief"  The  Welsh  in  their  pronunciation  dropped  off 
the  final  *'f"  and  left  the  word  ''fie''  and  from  that  our  present  word 
"fee"  has  come,  meaning  the  grant.  It  is  now  used  to  signify  the 
compensation,  and  applies  to  lawyers,  doctors,  and  all  others  whose 
compensation  is  not  designated  by  wages  or  pay. 

Does  the  fee  or  compensation  justify  the  lawyer  from  the 
standpoint  of  money  value  ?  At  the  outset,  for  basis,  assume  the 
highest   paid  counsellors  of  our  country.     Eminent  railroad   lawyers  glC 
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receive   from   $25,000   to  $50,000  a   year.     They  give  th-ir  brains, 
toil,    science,    invention,    and    capaeitr,   lo  say  nothing  of  incidental 
politic  il    influence.     The    result   of    tHs   is  to  produce  a  system  or  a 
result   which  confers  upon  the  owners  of  the  stock  and  to  the  princi- 
pal proprietors  of  the  corporation  a  return  of  millions.     In  the  mean- 
time  th3   president   and    under  executive  officers  oE  the  rond  receive 
from    two  to   five  times  the  amount  of  compensation  that  that  lawyer 
does    who   made    the    legality  and  strength  of  their  position  possible. 
Here    it  will   be    observed    that   had    that   lawyer   invested  the  same 
a  nount  of  capacity  in  a  financial  un  1«  rtaking  or  corporate  venture  he 
would  have   inherited  the   millions  which  the  others  took  who  were  a 
part   of  the   system,    an  I    who  became  millionaires  as  a  result  of  ihe 
genius   of   the  lawyer,   the  lawyer  being  compensated  with  but  I  per 
cent,    of  the    100  per  cent,  he  made  for  each  man  around  him.     The 
same    reasoning   applies,   in   this  age,  to  th^  counsellor  for  any  other 
large  corporate   enterprise.     We    will  assume  the  medium  lawyer  of 
general    practice,    known  as    the  lawyer   connected    with  estates  or 
commercial  law.     The  real  estate  lawyer  contrives  through  ingenuity 
to    extricate  property  from    a    perilous   confusion,  or    to   resuscicato 
from  an  apparently  dead  situation   a  new  estate  or  a  properly  to  new 
claimants.     In  either  event,  his  success  in  the  vesting  of  a  new  estate 
to  those  who  formerly  had  nothing,   or  saving  it  to  one  from  whom  it 
was   slipping   away,    becomes    the  origin  and  cause  of  their  indepen- 
dent  enrichment.       Up   to   this   point   they   have  contributed   no- 
thing.    The   lawyer  obtains  a  small  percentage  of  this  great  value  as 
his  fee.     Had   he  exercised  the  same  amount  of  ingenuity  in  purchas- 
ing   the  outstanding  title  which  he  discovered,  taken   it   to   himself, 
and  then  brought  its  ownership  in   himself    and  his  heirs,  he  would 
have    become  the   millionaire   owner  of  the  properly,   or  endowed 
himself   and    his    children    with    a    permanent  estate,  where  to  th3 
contrary  he  but  obtains  a  few  hundred  dollars  or  a  small  percentaoje 
of  the  land,  when  he   ha3   been  the   origin   and   the   creator  of  the 
whole  of  the  endowment  for  others. 

I  now  refer  to  the  general  practitioner  in  small  and  large 
towns  alike.  1  take  up  the  most  common  form  of  litigation,  the 
damage  suits.  Under  the  present  system,  by  which  the  burden 
is  put  on  the  plaintifE  or  injured  person,  depriving  him  of  any 
right  of  recovery,  if  he  has  been  guilty  of  any  conduct  that  a 
judge  sitting  in  cool  judgment  can  assume  was  negligent — over- 
looking the  zeal  of  the  workman  or  the  whip  and  spur  of  the  over- 


Digiti; 


zed  by  Google 


Vol.  IL]  The  Crimikal  Law  Journal.  116 

masters — the  injured  cannot  recover  at  all.  Nor,  if  incidental 
with  the  work  it  was  a  risk  with  which  he  must  bo  thrown 
sufficient  to  create  the  idea  that  he  under-sfood  the  risk  can 
he  recover  ;  though  he  w^s  wrongv3J  by  the  co-operatin;;  conduct 
of  ne>ilect  ly  some  f  llow  workman.  Thus  we  will  see  the 
chances,  at  the  outset,  are  against  the  plaintiff.  1  he  lawver 
for  the  plaintiff  may  win  one  out  of  five  cases.  He  mav  have 
50  per  cent,  contingent  fee.  The  client  is  invariably  poor  and 
without  means.  The  lawyer  must  pay  all  the  expenses  thronc^h 
the  many  appeals  and  all  the  expenses  of  the  court.  In  the 
end  he  has  absolutely  no  net  result,  measuring  the  causes  which 
must  be  lost  and  others  where  the  compensation  is  insicrnigcant 
Therefore,  if  that  counsellor,  turned  the  same  amount  of  ingenious 
ability  along  mechanial  lines — which  he  invented  as  the 
essentials  for  basis  of  his  client's  recovery — he  would  have  been 
a  millionaire  patentee,  or  he  would  have  made  a  successful  super- 
intendent and  manager  of  any  line  of  mechanical  business  and 
thus  become  independently  rich.  As  to  the  commercial  lawj^er 
he  who  rescues  from  bankrupt  estate  assets  through  manipulation 
and  contrivances  under  different  forms  of  business,  he  obtains  1 
or  10  per  cent  of  the  result.  But  for  this  lawyer  creditors 
would  have  had  nothing.  Therefore,  where  they  receive  100 
ppr  cent,  he  receives  1  to  10  per  cent.  The  exceptions  to  this 
are  rare. 

In  any  event,  the  same  ability,  the  same  skill,  which  is 
brought  to  bear  along  the  lines  of  commercial  shrewdness 
and  financial  manipulation  would  have  brought  that  lawyer 
millions  as  a  promoter  or  as  the  head  and  financial  guide  of 
banking  or  commercial  establishments. 

It  is  true  90  per  cent  out  of  every  100  per  cent  of  lawyers 
«re  unfitted  to  the  demands  of  the  perfect  lawyer.  Thus  the 
perccnt-ige  of  failures  to  those  of  success.  One  of  two 
elementals  makes  the  great  lawyer — either  great  talent  or 
great  industry.  The  first  succeeds  with  suddenness  and  dis- 
play, the  second  with  slowness  and  reward.  There  is  manv 
a  good  plowman  lost  in  the  poor  lawyer.  Which  also  proves 
that  many  poor  plowmen  can  become  great  lawyers.  All  of 
this   conclados    in  the    final    opinion    apon   this    branch,   that     he 
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who  enters  the  law  for  the  purpose  of  money  compensation, 
it  he  have  the  elements  in  him  which  can  make  a  success  in 
tlie  law,  could,  by  converlinnr  the  same  exertions  into  any 
line  of  commercial  or  meehinical  pursuit,  make  100  to  500 
pfr  cent  more  in  such  undertakintr  than  he  can  at  the  law. 
Therefore,  from  the  financial  standpoint  there  arc  no  compen- 
sations in  the  law     commensurate  with  the  labours  given. 

i  turned  to  the  second,  in  which  there  are  all  comp  cn^aticnf — 
compensations  greater  than  are  afforded  by  any  other  for  ni  of  call- 
ing or  any  other  altitude  of  elevation.  The  couscie  ntious  lawyer, 
anxious  to  be  an  agent  in  the  cause  of  right  to  ihe  citizen  and  of 
justice  to  the  State,  can  reap  a  noble  reward.  He  enters  the  law  for 
the  purpose  of  aiding  the  rights  of  mm,  b3caus3  these  rights  are  the 
natural  property  of  a  man.  These  are:  His  life,  unfettered  by  the 
persecutions  of  the  powerful ;  his  liberty,  untrammeled  by  the  arro- 
gance of  Government  ;  and  his  happiness,  undismayed  by  the  threat 
of  aristocratic  or  antocratic  discrimination.  The  lawyer  who  has  for 
his  professional  life  this  object  finds  the  compensation  in  seeking  the 
benefits  realized  and  knowing  that  he  was  in  some  degree  the  author 
of  the  joyous  lot  of  his  fellow  man.  In  this  comes  the  duty  to  state, 
in  seeking  to  execute  the  munificent  purpose  of  the  founders  of  a 
free  Government  to  the  end  of  its  object,  which  is  to  secure  the 
greatest  liberty  and  the  greatest  justice  to  the  society  of  mankind. 
For  these  he  may  hope  the  approval  of  his  fellow  citizens,  the 
elevation  to  place,  from  which  ascent  his  children  and  posterity 
may  for  generations  look  down  in  pride  and  delight.  To  this 
one  comes  the  final  consciousness  of  the  servant  who  has  done 
well,  with  the  knowledge  of  the  law,  in  guiding  state  and  man 
along  the  lines  of  peace  and  equal  justice.  To  the  lawyer,  by 
an  unwritten  custom,  has  ever  been  accorded  the  first  place  in 
the  race  of  these  opportunities.  This  custom  comes  from  the 
early  idea  that  he  was  the  best  educated  as  to  what  were 
the  rights  of  man  and  the  limitations  of  government,  both  of 
these  being  prescribed  by  law.  Thus  it  was  in  every  assemblage 
by  common  consent  the  lawyer  was  expected  to  be  the  spokes- 
man, as  he  is  to-day  esteemed  to  be  the  orator— when  we  all  know 
that,  in  many  instances,  the  veriest  street  huckster  excels  him  in 
this  once  divine  art-oratory.  No  man,  in  our  form  of  society,  and 
no  calling  is    given    such   place    and  such    privilege  to  guide  the 
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affairs  of  state  and  nation  to  either  glory  or  dishonour  as  is  over 
vouchsafed  by  society  to  the  lawyer.  Such  is  the  reason  for  ac*- 
couating  for  the  majority  of  lawyers  to  be  found  in  every  legisla- 
tive gathering  in  every  country  in  the  world,  with  but  one  single 
an  1  insignificant  exception,  and  this  exception  will  disclose  the 
luinority  of  lawyers  being  given  the  majority  cf  places  of 
power  and  dictation. 

Thus,  in  this  last  place,  the  lawyer  finds  his  compensation  in 
the  salulation  of  Cicero,  in  the  trial  of  Milo:  ''If  to  his  country 
a  man  give  all,  he  becomes  entitled  to  what  aU  money  cannot 
buy— the  eternal  love  of  his  fellow  man." 

Finally  I  return  to  my  prophecy  that  the  lawyer  is  soon  to 
be  a  thing  of  the  past.  I  mean  as  a  professional  callnif  for  hire. 
1  pause  to  note  what  his  present  position  is. 

The  lawyer  is  no  longer  the  first  citizen  of  the  community 
because  he  is  a  lawyer.  No  longer  is  ihe  profession  of  law  the 
"open  sesame"  lo  polite  society.  No  longer  is  the  lawyer  regarded 
the  leading  citizen,  to  be  looked  up  to  as  the  author  of  rt  forms, 
the  leader  of  undertakings. 

The  general  expansion  in  the  opportunities  for  riches  has 
produced  many  men  of  wealth,  and  much  wealth  among  many  men. 
The  result  is  that  wealth  purchases  place  and  first  recognition,  as 
it  did  in  the  days  of  Solomon  and  Crassus.  Education  in  belles 
leltres  on  in  histrionic  statecraft  is  of  no  avail  as  against  money. 
The  lawyer  who  is  but  a  lawyer,  however  talented,  learned  and 
refined,  must  lake  second  place  beside  ihe  director  of  the  com- 
pany for  which  he  is  counsel  or  beside  the  client  who  is  lich. 
Both  o£  the  latter  regard  the  lawyer  an  incident.  In  great  car- 
porations  the  lawyer  is  but  an  auxiliary,  something  of  a  seamstress 
in  the  house  of  industry,  to  patch  up  the  broken  places.  His  em- 
ployers  no  longer  regard  him  with  reverence  and  respect,  as  was  onqe 
their  wjont ;  to  the  contrary,  it  is  assumed  that  he  should  be  grate^ful 
that  he  receives  employment  and  he  is  expected  to  cringe  with 
mnch  obeisance  in  the  pre?ence  of  those  who  cin  make  hip  or 
nam.V\e  him.  This  is  rapidly  leading  to  where,  through  |he 
ealightenment  of  the  age  produced  by  books  and  newspapers,  men 
of  great  afifairs  settje  their  disputes  among  themselves,  or  have 
began  to  learn   that    the   differqqce  involved   in    ih^   4wputewi£ 
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won    by    either   combatant — seldom    is    paid   for  when    measured 
by  the  expenses  of  the  litigation  necessary  to  the  result. 

Therefore,  the  modern  age  is  rapidly  disclosing  that  there 
is  no  necessity  for  the  lawyer.  The  lawyer,  began  when  a  few 
men  had  learning  and  when  some  men  had  lo  \e  s^killed  in  a 
knowledge  of  law  and  in  the  rules  of  human  conduct  ns  laid 
down  by  the  state,  that  he  might  present  this  knowledge  in 
behalf  of  the  litigant  and  the  client.  Nowadays  the  ordinary 
client  knows  as  much  about  gon  vi\\  law  ns  in  former  years  was 
known  by  the  ordinary  lawyer.  The  execution  of  the  law  h 
based  upon  tjio  assumption  that  all  men  know  the  law.  This 
assumption  is  now  being  realized  through  the  newspapers  and 
magazines,  colleges  and  educational  opportunities.  What  is  the 
use  of  education  if  it  shall  not  servo  the  purpose  of  eliminating 
obstructions  and  burdens  which  \\\Ve  existed  as  the  result  of 
ignorance  ? 

As   the  lawyer  was  necessary   as   a  middleman   and    advocate 
in  order  that  the    rights  of  the  ignorant  might   be   presented   by 
one  learned  in   what   those    rights   should   be,     why  shall    it  not 
be  that,  when   the   ignorant   becoms    learned  of   his   own    rights 
he  should  present   those  lights   himself.     He  certainly   undestands 
them  best  and  feels  ihem  keenest.     Therefore,  where  is  the    reason 
in   the  progress  of  enlightenment  and  learning,  or  the  intermediate 
man,  who  possesses  no   more  knowledge  than   the  client,  generally 
speaking,  to  be  called  in  and  paid  a  sum  of  money  to  do  that   of 
'vyhich   tha  client  is  equally  as  capable?     Next,  in  these  days  when 
clients    mutually,   instead   of  being    clients,    can  present  between 
themselves  as  combatants  their   respective  rights  and  reach  a  con- 
clusion,  the  lawyer  is  unnecessary.     But  if  they    cannot  reach  a 
conclusion,   conscious    of   their  rights,   having    knowledge   of  the 
laws  and    their  respective  duties   to  each   other,  equipped  with  the 
ordinary  capacity  of   expressing  their   wants  and  rights  and  their 
contentions,  what  is  the  necessity  of   having   some  one   do  it  for 
them?    Therefore,   as  a   man   no  longer   needs   the    intermediate 
broker  to  sell   him  goods  from  the   wholesale   house   or   the   eon- 
tractor  needs   an  agent  to   buy  material  from   the   manufacturer, 
neither  will   the  lawyer,   whose   business   heretofore   has   been  to 
advocate  the  rights   of   those   who   were     too    ignorant  to   know 
their  own,   be  any  longer  necessary  in  the  age  where  men  know 
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their  riochts  and  are  able  to   advocate  them  in   their  own  manner 
and  to  the   fnll   necessity  of  the  occasion. 

There  is   no   longer  an   age  of  eloquence.   Eloquence   may  be 
an  entertainment,  but  it  is  not  a  necessity,  seldom  a   compensation, 
and  in   the  present  age   regarded   as  an   evidence,    in   its   indul- 
gence,  of  the  want  of   m^'crial  sense  and  solid  judgment.     In  this 
process  of   the  elimination   of  all  middlemen   the  next  generation 
— certainly    the   next  century — will   beholl    the    following   course 
as  one  oC  the  processes  of  the  evolution,  of  civilization:     The  pro- 
fession  of  the  law,   as  a  calling  and   form  of  occupation  for  com- 
pensation,  gone.     In   its  place  the  whole   system    of  our   method 
of  obtaining  justice    revolutionized.     la   different  localities   men 
who  are   presumed  to  know   the   law  will  be  selected  by   popular 
ballot  as  arbiters.      Disputants   upon    any  question  or  right   will 
present   from  their  own  mouths — accompanied  with  such  record  as 
they  may  possess — their   respective  claims,   and  before  this  particu- 
lar officer,  chosen  by  the  people,  this  arbiter  will  announce  what  the 
law  is,  what  the  respective   rights  of  the  contestants  are,  and  give 
judgment  accordingly. 

From  this  either  person  will  be  allowed  to  take  his  appeal,  and 
he  will  be  permitted  to  go  before  three  men  or  more  representing 
the  final  tribunal,  and  these  disputants  will  have  their  say  over  again, 
and  this  final  board  will  state  what  th^  law  is  and  what  is  just  to 
the  contestants,  and  there  the  matter  will  cud.  This  was  the 
theory  of  the  early  Persian  government,  and  the  construction  of 
caliph  and  cadi,  and  in  Rome,  as  intended,  under  the  praetor. 
It  will  be  realized  in  its  highest  accomplishment  when  the  law, 
as  a  profession  for  money,  is  abolished  and  the  lawyer  becomes 
a  creator  in  the  society  and  civilization  of  man  instead  of  a  mere 
absorbing  drone,  existing,  as  he  necessarily  must,  upon  the  honey 
produced  by  the  bees  of  industry. 

Finally,  I  say  that  with  the  future  as  I  see  it  I  advise  no 
man  to  enter  the  law  who  does  not  go  to  it  stimulated  as  a 
first  principle  with  a  desire  to  use  the  law  as  a  method  to  aid 
the  citizen  and  elevate  the  state.  1  discourage  any  man  who  seeks 
to  enter  it  as  a  means  of  financial  reward.— Tacoma  Sunday 
"  licdger."     (American  Lawyer.) 
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CONFESSIONS  AS  EVIDENCE. 

Recent  decisions  have  drawn  some  attention  to  the  hiw  as  to 
the  admissibility  in  evidence  of  statements  or  confessions  made 
by  j  ersons  charged  with  crime.  To  those  without  expencncc  in 
the  a  Iministration  of  the  criminal  law  it  might  seem  obvious  that 
where  an  accused  person  has  made  a  statement  which  either  directly 
admits  that  he  is  guilty  or  suggests  the  inference  ihit  the  crime 
with  which  he  is  charged  was  committed  by  him,  such  confession 
should  in  all  cases  be  receivable  in  evidence  against  him  at  bis 
trial.  The  distinguished  jurist  Ecntham,  indeed,  held  the  opinion 
that  all  confessions  should  be  almissible  in  evidence,  subject  to  the 
test  of  cross-examination  of  ihe  witnesses  who  depose  to  them. 
No  doubt  certain  reasons  are  adducible  in  favour  of  this  view, 
but  consider,  on  the  other  hand,  the  great  suspicion  which  mast 
necessarily  attach  to  ihis  class  of  evidence,  unless  received  with 
extreme  caution,  and  subject  to  carefully  imposed  limitations. 
Mistakes  may  arise  from  the  inability  of  the  prisoner — very  fre- 
quently a  man  of  poor  education  and  intelligence— to  convey  his 
meaning,  from  the  unguarded  or  inaccurate  use  of  words,  from  the 
misunderstanding,  misapprehension,  or  want  of  accural e  recollec- 
tion of  the  person  to  whom  the  words  were  spoken,  from  the  over- 
anxiety  of  persons  engaged  in  the  investigation  of  crime  to  secure 
the  detection  and  conviction  of  the  criminal,  which  may  lead  to  a 
misconstruction,  rarely,  but  still  possibly,  wilful  or  malicious, 
of  the  meaning  of  the  words  of  the  prisoner.  These  and  many 
other  grounds  indicate  the  very  great  practical  need  for  caution 
in  the  reception  of  this  kind  of  evidence.  "  This  evidence,"  said 
one  of  the  judges  of  the  past,  "  is  not  in  the  ordinary  course  of 
things  to  be  disproved  by  that  soft  of  negative  evidence  by  which 
proof  of  plain  facts  may  be,  and  often  is,  confronted."  "  It  is 
remarkable,"  inJced,  as  another  experienced  judge  more  recently 
observed,  "  that  it  is  of  very  rare  occurrence  for  evidence  of  a 
confession  to  be  given  when  the  proof  of  the  prisoner's  guilt  is 
otherwise  clear  and  satisfactory,  but  when  it  is  not  clear  and 
satisfactory  the  prisoner  is  not  unfrequently  alleged  to  have  been 
seized  ^ith  the  desire,  born  of  penitence  and  remorse,  to  supplement 
it  with  a  confession— a  desire  which  vanishes  ns  soon  as  he  appears 
in  a  court  of  justice  "  (per  Cave^  J.,  Jieg.  v.  Thompson,  [1893]  2 
Q.  B.,  at  p.  18.) 
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As  a  general  principle, .  therefore,  oar  law  of  evidence,  in  the 
interests  of  the  prisoner  and  of  justice,  regards  a  confe?sion  as 
'"hearsay,"  s\nd  not  generally  admissible  in  evidence  against  the 
accused.  The  law  does  not  excldde  all  confessions,  but  allows  a 
confofsion  to  bo  used  in  evi  fence  against  the  pirty  charged  only 
upon  cleir  affirmative  proof  that  it  was  made  under  circnmstances 
which  are  consistent  with  its  being  an  absolutely  free  and  volun- 
tary utteraace  on  ilie  part  of  ihe  accused,  and  not  induced  by  hope 
or  fear. 

A  series  of  decisions  -the  most  illustrative  of  which  perhaps  are 
lUg  V.  Baldry,  (1852)  2  Den  430  vm^Reg.  v.  FenncH  (1881;,  7  Q.  l3.  D. 
147 — establishes  the  propositions  that  a  voluntary  confession  is  admis- 
sible, and  that  no  confession  IS  admissible  which  was  made  involiin- 
tarily,  that  is  to  say,  which  was  induced  by  any  threat  or 
promise  made  by  a  person  in  authority,  such  as  the  prosecutor, 
a  magistrate,  or  the  police,  in  reference  lo  the  charge  against  the 
accused. 

The  rule  is  well  established,  and  of  frequent  application  in 
practice,  that  before  any  statement  made  by  a  prisoner  amounting 
to  a  confession,  or  admission  of  guilt,  can  be  recsived  in  evidence, 
there  must  be  affirmative  proof  that  it  was  made  freely  and  volun- 
tarily. In  Reg.  v.  Ihompson^  [1893]  2  Q.  B.  12,  the  prisoner  on 
his  Irial  for  embezzlement  of  the  money  of  a  company  was  proved 
to  have  said  to  the  chairman  of  the  company  on  being  taxed  with 
the  crime  :  *•  Yo%  I  tojk  the  money."  The  chairman  under  cross- 
examination  admitted  that  prior  to  the  confession  being  made  ho 
had  said  to  the  prisoner's  brother  :  '*  It  will  be  the  right  thing  for 
Marceilus  (the  pri^ner)  to  make  a  clean  breast  of  it,"  and  the 
witness  added  :  "  I  won't  swear  I  did  not  say  '  It  will  be  better 
for  him  to  make  a  clean  breast  of  it.'  I  expected  what  I  said 
would  be  communicated  to  the  prisoner."  The  Court  for  Crown 
Cases  Reserved  (Lord  Coleridge,  C.J.,  Hawkins^  Day^  Wills,  and 
Car/»,  JJ.)  held  that  the  confession  of  the  prisoner  had  not  been 
satisfactorily  proved  to  have  been  free  and  voluntary,  and  that 
therefore  evidence  of  the  confession  ought  not  to  have  been  received. 
Tiie  court  expressed  the  opinion  that  the  principles  of  the  earlier 
cases  were  well-founded  and  afford  to  magistrates  a  simple  test  by 
which  the  admissibility  of  a  confession  may  be  decided.  They  have 
to  ask  :  Is  it  proved  affirmatively  that  the  confession  wasf  ree  and 
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voluntary — that  is,  was  it  preceded  by  any  inducement  to  make  a 
statement  held  out  by  a  person  in  authority  ?  If  so,  and  the 
inducement  has  not  clearly  been  removed  before  the  statement  was 
made,  evidence  of  the  statement  is  inadmissible. 

Questions  in  the  nature  of  cross-examination  put  to  an  accused 
person  by  police-officers,  detectives,  and  others  engaged  in  criminal 
investigation,  have  always  been  strongly  condemned  by  the  judges, 
and  confessions  or  statements  induced  thereby  have  frequently  been 
rejected.  In  a>case  tried  at  the  Lewes  assizes  in  1898  Sir  Henry 
Hawkins  emphatically  pointed  out  that  the  police  have  no  right  to 
put  questions  tending  to  convict  him  to  a  prisoner  in  custody,  even 
after  cautioning  him  in  the  usual  way.  The  answers  to  such 
questions  may  be  admitted  or  rejected  in  the  discretion  of  the 
judge,  and  should  always  be  rejected  where  there  is  reason  for 
supposing  that  a  trap  was  being  laid  for  the  prisoner,  (ff^y.  v. 
Ilisted^  19  Co.r,  C,  C.  16.)  In  an  earlier  case  it  had  been  held 
that  the  police  are  not  entitled  to  ask  questions  of  a  prisoner  in 
custody,  and  that  admi.^'sions  or  confessions  so  obtained  are  inadmis- 
sible in  evidence,  but  that  before  the  prisoner  is  charged  or  is  in 
custody  he  may  be  asked  what  he  has  to  say  in  answer  to  or  ex- 
planation of  the  charge.  {^Reg,  v.  Gavin  and  Otkers (1SS5)^  15  Coss, 
C.  C.65().)  Similar  evidence  was  offered  and  rejected  in  I^eff.  v. 
Morgan  (1895),  59  J.  P.  827.  But  the  practice  does  not  appear  to 
have  been  uniform,  for  in  lieg.  v.  Dracktnbury  (1893),  17  Gox^  C.  C. 
628,  it  was  held  by  Day^  J.,  that  there  is  no  rule  excluding  admis- 
sions made  by  a  prisoner  in  answer  to  questions  put  by  a  policeman, 
especially  when  the  accused  is  not  actually  in  custody  when  he 
makes  the  statements.  In  that  case  in  consequence  of  a  communica- 
tion from  the  prosecutrix,  whose  house  had  been  burglariously 
broken  into  a  constable  stopped  the  accused  and  said  :  "  I  am 
going  to  ask  you  some  questions,  and  what  you  gay  may  be  taken 
down  in  writing,  and  might  l)e  used  in  evidence  against  you." 
The  accused  then  made  neveral  admissions,  and  on  being  further 
pressed  with  questions  confessed  he  had  been  at  the  place  where 
the  crime  took  place  the  previous  night.  The  policeman  then 
formally  took  him  into  custody.  The  judge  held  that  all  the  state- 
ments made  by  the  accused  were  admissible. 

The  most  recent  conjtribution  to  our  information  upon  this  point 
is  the  decision  in  Rem.  v.   Knight  aad    Anoilier  (1905),  21  7\  L.  R, 
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310.     An  employe  at  a  post  office,  being  suspected,  wa§   interviewed 
for  over  six  hours  by  a  travelling  clerk  ffom  the  General  Post  Office, 
who     had   authority   to   initiate   criminal    proceedings,    and    who 
caationetl  the  accused  and  practically   had  him   in   custody    during 
the  whole  interview.     At  the  trial  statements   mad»i  by  the  prisoner 
in    answer  to  questions   put  to   him   by  the  travelling  clerk  were 
tendered  in  evidence,  and  objection  was   taken   to   them  that,  in  the 
circumstances,  they  were  not  voluntarily  made,  and  were,  therefore, 
inadmissible.     Channelly  J.,  held  that  a  confession  made  immediately 
after  the  caution  was  admissible,  and  admitted   evidence   as  to  what 
took  place  at  the  earlier  part  of  tlie  interview  up  to  a   certain  point, 
and  then  excluded  evidence  as  to  statements   made  at  a  later   time 
during  the  same  interview,  upon  the   ground,  apparently,   that,  the 
clerk  having  power  to  initiate  proceedings,  and  Knight  (the  prisoner) 
being   in  custody  during   ihe   long  interview   extending    over  ^ix 
hours,  it  would  not  be  safe  to  admit  evidence   as  to  the  vihole  inter- 
view. In  his  judgment  Channell^  J.,  pointed  out  that  little  assistance 
could  be  obtained  from  the  reported  decisions,  and  that  it  was  almost 
impossible  to  extract  from   them   any  consistent  principle,  but  it 
appeared   to   him   that  the   admissibility   of  such  statements  must 
depend   on   the  special   circumstances  of   each  case.     The  learned 
judge   stated   that  it  is   fairly   clear  that  a  police  officer  or  other 
person  having  the  duty  of  investigating  an  alleged  crime  may  obtain 
information    by    questioning    persons    able    to  give    information, 
whether  he   suspects  those   persons  or   not,    but  that  after  he  has 
determined  to  accuse  a  particular  person  of  the  crime  he  ought  not, 
whether  he  has  in  fact  arrested  the  accused  person  or  not,  to  question 
him  further,     A  policeman  is  not  entitled,  any   more   than  a  judge 
or  a   magistrate,    to  question   a  prisoner^    and   an  accused  person, 
whether  in   actual   custody  or  not,   should   be  treated,  as  regards 
being  questioned,  as  if  he  were  a  prisoner. 

The  leasons  given  by  the  learne i  judge,  as  the  case  is  reported, 
for  admitting  evidence  as  to  part  only  of  the  interview,  and  ex- 
cluding evidence  of  what  subsequently  transpired  at  the  same  inter- 
view, can  scarcely  be  regarded  as  conclusive  or  satisfactory,  and 
we  venture  to  think  it  is  a  matter  for  regret  that  a  case  was  not 
reserved  upon  the  question  of  the  admissibility  of  the  evidence  for 
the  decision  of  the  Court  for  Crown  Cases  Reserved. 
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Having  regard  to  the  fact  that  the  various  d  icisions  are  not  all 
consistent  or  caj-able  o£  reconciliation,  it  seems  desirable  that  ihere 
should  be  some  final  and  authoritative  pronouncement  upon  the 
principle  regulating  the  admi-sion  or  rejection  of  evidence  in  the 
fom  of  statements  by  prisoners  made  after  caution  in  answer  to 
questions  or  examination  by  police  or  other  detective  officers. 
The  ti  ue  principle  appears  to  bo  that  a  statement  by  the  accused 
should  only  be  admissible  when  it  is  perfectly  voluntarily  made, 
which  can,  it  is  submitted,  scarcely  bo  the  case  when  the  confession 
is  elicited  as  the  result  of  cross-examination  by  officials  engaged  in 
the  detection  of  the  crime,  zealous  ns  they  must  necessarily  be  to 
secure  the  conviction  of  the  offender. 


EVIDENCE  OF  COMPLAINT  IN  CRIMINAL  CASES. 

The  question  whether  evidence  of  a  complaint  made  directly 
after  the  event  by  the  prosecutrix  to  a  third  person  can  be 
given  upon  a  trial  for  rape  or  other  kindred  offences  against 
women  and  girh  was  again  argued  on  the  20th  of  February  last 
in  the  Court  for  the  (Consideration  of  Crown  Cases  Reserved, 
and  the  principle  laid  down  in  Retj.  \.  Liilyman,  [1896]  2  Q.  D. 
167,  has  been  extended  to  some  extent.  In  U^ff.  v.  Lillyman 
(8upr(i\  it  was  decided  that  the  fact  that  a  complaint  was  made 
by  the  prosecutrix,  shortly  after  the  allegeJ  occurrence,  and  the 
particulars  of  such  complaint  might,  so  far  as  they  related  to  the 
charge  against  the  prisoner,  be  given  in  evidence  on  ihe  part  of 
the  prosecution,  not  as  Leing  evidence  of  the  fact  complained 
of  but  as  evidence  of.  the  consistency  of  the  conduct  of  the  pro- 
Beeutj'ix  with  the  story  told  by  her  in  the  witness  box  and  aa 
negativing  consent  on  her  part. 

In  Rex.  V.  Osborne^  the  newly  decided  case  referred  to,  two 
question  arose:  first,  whether  a  complaint  made  in  answer  to 
a  question  was  admissible,  and  secondly  whether  the  evidence 
of  the  complaint  and  the  particulars  of  such  complaint  could  only 
be  given  in  cases  where  consent  is  one  of  the  matters  at  issue. 
In  Rex.  V.  Osborne  the  facts  were  shortly  these  :  three  children, 
the  eldest  a  chil  I  twelve  years  old,  the  proj»ecutrix,  went  to  the 
shop  of  tiie  j>risoner  to  whom  I  hey  had  been  accustomed  to  sell 
dripping.  They  inquired  if  he  wanted  any  dripping,  and  the  two 
younger  children  left   ihe  shop  to  fetch  some,   and   during    their 
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absence  the  assault  complainod  of  was  committed  l»y  the  prisoner 
upon  the  prosecutrix.  She  left  the  shop  and  on  her  way  back 
met  the  two  other  children  coming  back  to  the  shop.  One 
of  them  asked  her  *'  why  she  was  going  home  and  why  she 
did  not  wait  till  they  came  back,"  The  prosecutrix  had  not  ppoken 
to  them  when  this  question  was  askel.  At  the  trisil  the  girl 
who  asked  the  question  was  calbd  as  a  witness  and  asked  "  When 
you  met  the  prosecutrix  in  the  street  did  you  speak  to  her?'' 
She  replied,  '*  Yes ;  I  asked  her  why  she  did  not  stop  for  me.' 
The  question  was  then  asked  "  What  did  she  say?''  The  answer- 
ing of  this  question  was  objected  to,  first  on  the  ground  that  an 
answer  given  by  a  prosecutrix  to  a  question  in  a  charge  of 
indecent  assault  could  not  be  given  in  evi<lence.  as  such  an  answer 
was  not  a  complaint  within  the  decision  in  Ticg.  v.  Lilli/man  [supra]. 
The  authority  quoted  for  this  argument  was  Ben,  v.  A/errt/^  19  Coa*  C. 
C,  442.  That  was  a  case  trie  I  at  the  Woroesier  Assizes.  The 
prisoner  was  indicted  for  an  indecent  assault  upon  and  nttempted 
carnal  knowledge  of  a  girl  nine  years  old.  According  to  the 
evidence  of  the  prosecution,  after  the  girl  had  gone  to  bed  on  thi 
evening  of  the  day  on  which  the  assault  was  alleged  to  have  been 
committed,  the  mother  put  a  question  to  her,  in  answer  to  which 
the  girl  made  a  complaint.  Bruce,  J.,  held  that  the  evidence  of 
what  passed  between  the  mother  and  the  child  was  inadmissible 
•*  A  conversation  is  not  a  complaint."  if  the  statement  sought  to 
be  given  in  evidence  is  in  answer  to  a  question  put  to  the  com- 
plainant in  the  absence  of  the  prisoner  by  a  third  person,  and  is 
not  volooteered  by  the  complainant  of  her  own  initiative,  the  par- 
ticulars of  such  statement  are  on  that  ground  alone  not  admissible 
in  evidence  within  the  rule  in  Beg,  v.  Lillt/nian  (snpra).  Secondlv, 
the  evidence  was  objected  to  on  the  ground  that  as  the  prosecntrix 
was  under  the  age  of  thirteen  her  consent  under  4.3  &  44  Vict, 
c.  5,  3.  2,  was  not  material  to  the  charge,  and  consequently  any 
statement  she  made  could  not  be  given  in  evidence,  as  the  rule  in 
Beg,  V.  Lillgman  [supra]  applied  only  to  cases  where  want  of 
consent  was  a  material  element  in  the  charge.  In  answer  to  these 
arguments  the  prosecution,  as  to  the  first  point,  submitted  that 
the  facts  differed  from  Reg,  v.  }fernj  {supra^.  In  that  case  the 
question  was  put  by  the  mother,  who  was  in  a  position  of  authority, 
while  in  the  present  case  it  was  an  t)rdinary  question  from  a  com- 
panion of  the   prosecutrix  ;   and  as  to  the  second  point  it  had  been 
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decided  inReff.  v.  Kiddle  19  Cox.  C.  C.  77,  by  Ridley  J,.,  at  Glonoester 
Assizes,  that  the  decision  in  Reg.  v.  Lillt/man  (itipra)  applied  to 
cases  where  the  girl  on  whom  the  offence  is  alleged  to  have  been 
committed  is  of  snch  tender  years  that  the  court  directs  her  evidence 
to  be  taken,  but  not  upon  oath,  and  where  the  question  of  her 
consent  to  the  assault  is  immaterial.  But  there  is  a  difference  of 
opinion  among  the  judges  on  this  point,  as  at  Aylesbury  Assizes, 
Lawranee  J.,  in  Rex  v.  Kingham  66  J.  P.  393,  held  that  the  decision 
in  Reg,  v.  Lillyman  (supra)  applied  only  to  cases  where  the  question 
of  consent  was  material,  and  should  not  be  extended  to  cases  where 
that  question  is  immaterial.  The  prosecution  also  relied  on  Rex  V. 
Brasier,  Leach  C.  C.  199.  The  court  reserved  judgment  which 
was  delivered  on  the  20th  of  February,  and  as  the  principles  laid 
down  in  it  are  now  the  authoritative  guide  on  this  difficult  question, 
it  is  of  great  importance  to  see  exactly  what  are  the  propositions 
laid  down  therein.  First,  such  complaints  are  admissible  as 
evidence,  not  only  as  negativing  consent  on  the  part  of  the  pro- 
secutrix, but  also  as  evidence  of  the  consistency  of  her  conduct 
with  the  story  told  by  her  in  the  witness  box.  "  It  was  argued," 
say  the  court  in  their  judgment,  "  that  the  reason  given  (in  Reg. 
V.  Lillyman  (supra)  was  one  only,  and  that  the  consistency  o£  the 
complaint  with  the  story  was  material  only  so  far  as  the  latter 
alleged  non-consent.  If,  however,  that  argument  were  sound,  the 
words  in  question  (as  evidence  of  the  consistency,  of  the  conduct 
of  the  prosecutrix  with  the  story  told  by  her  in  the  witness  box) 
might  have  been  omited  from  the  sentence,  and  it  Would  have  been 
sufficient  to  say  that  fhe  complaint  was  admissible  only  and  solely 
because  it  negatived  consent.  We  think,  however,  if  it  was  a 
question  of  meaning  of  words  that  the  better  construction  of  the 
judgment  is  that  the  court  dealt  with  the  charge  in  question  as 
involving  in  fact,  though  not  in  law,  the  question  of  consent  on 
the  part  of  the  prosecutrix  ;  yet  the  reasons  given  tor  admitting  the 
complaint  were  two :  first,  that  it  was  consistent  with  her  story 
in  the  witness  box,  and  secondly  that  it  was  inconsistent  with 
consent." 

The  reasoning  proceeded  thus :  ^'  On  the  second  and  third 
counts  consent  was  material  in  law,  on  the  first  it  was  material 
in  fact ;  there  is  for  this  purpose  no  difference  between  the  two. 
It  U  not,  therefore,   because  the  charge    itself  involves  proof  of 
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the  absence  o£  consent  that  the  evidence  is  admissible  ;  on  the 
contrary,  the  prosecutrix  herself  can  make  it  evidence  by  deposing 
that  she  did  not  consent  when  that  is  no  part  of  the  charge.  In 
other  words,  whether  non-consent  be  legally  a  necessary  part 
of  the  issue  or  whether,  on  the  other  hand,  it  is  what  may  be 
called  a  collateral  issue  of  fact,  the  complaint  becomes  admistsible. 
Bat  how  does  non-consent  become  a  collateral  issue  of  fact  ?  The 
answer  must  be  in  consequence  of  the  story  told  by  the  prosecutrix 
in  the  witness  box.  The  judgment  treats  the  cases  on  the  same 
footing.  If  non-consent  be  a  part  of  the  story  told  by  the  pro- 
secutrix, or  if  it  be  legally  a  part  of  the  charge,  in  each  case 
alike  the  complaint  is  admissible.  But  if  that  is  so,  does  not 
the  reasoning  equally  apply  to  other  parts  of  the  story  and  not 
merely  to  the  part  in  which  the  prosecutrix  has  denied  consent  ? 
If  not,  it  seems  illogical  to  allow,  as  the  court  did  allow, 
that  the  whole  of  the  story  should  be  given  in  evidence.  The 
true  result  is,  we  think,  that  while  the  decision  in  Reg.  v.  Lillyman 
(supra)  is  not  strictly  on  all  fours  with  the  present  case,  yet  the 
reasoning  which  it  contains  answers  the  question  now  raised  for 
decision.  Bat  however  that  may  be,  it  appears  to  us  that  in 
accordance  with  principle,  such  complaints  are  admissible  not 
merely  as  negativing  consent,  but  because  they  are  consistent  with 
the  story  of  the  prosecutrix.  The  result  of  the  decision  on  this  point 
is  that  the  judgment  of  Ridley^  J.,  in  Reg.  v.  Kiddle  (supra)  is 
nphelJ,  and  the  judgment  of  Lawrance^  J.,  in  Reg.  v.  Kingham 
(iupra)  is  overruled. 

It  must  be  remembered  that  it  is  only  in  cases  of  the  class  referred 
to,  namely,  assaults  on  women  and  children,  that  such  statements 
will  be  admitted.  "Charges  of  this  kind,"  said  the  court,  "  form  an 
exceptional  class  and  in  them  such  statements  ought,  under  proper 
safeguards,  to  be  admitted."  It  is  in  accordance  with  the  view 
accepted  in  early  times  that  it  was  incumbent  on  the  woman,  in  an 
appeal  of  rape,  to  j)rove  that  while  the  offence  was  recent  she  raised 
"  hue  and  3ry"  in  the  neighbouring  towns,  and  showed  her  injuries 
and  clothing  to  men  and  that  the  appellee  might  raise  as  defence  the 
denial  that  she  had  raised  the  hue  and  cry.  That  this  was  so  from 
the  earlist  times  s  shown  by  passages  from  Bracton  de  Corona,  Lib. 
III.,  fol.  147,  and  in  the  Pleas  oj  the  Crown,  Selden  Society,  vol.  I, 
Warwickshire  Eyre,   a.  d.  1221,  p.  109,  and  the  Mirror  of  Jnsticos, 
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Selden  Sociely,  vol.  7,  exception  rap.  XXI.,  p.  103,  referred  to  in 
the  judgment  of  the  court,  and  they  lay  special  strees  on  a  passage 
in  llales  Pleas  of  the  Crown,  vol.  1,  p.  ()33.  where  it  is  stated  the 
l»arty  ravished  is  to  give  evidence  on  oath  and  her  credibility  mast 
be  left  to  the  jury.  •'For  instance,  if  the  witness  be  of  good  fame,  if 
she  presently  discovered  the  offence,  made  pursuit  after  the  affender, 
showed  circumstinces  and  signs  of  the  injury,  these  and  ihe  like  are 
concurring  evidences  to  give  greater  probability  to  her  testimony 
when  proved  by  others  as  well  as  herself.  But  on  the  other  side,  if 
she   concealed   the   injury   for   any  considerable  lime  after  she  had 

opportunities  to  complain and  she  made  no  outcry  when  the  fact 

was  supposed  to  b?  done  when  and  where  it  is  probable  she  might  be 
heard  by  others,  these  and  the  like  circumstances  carry  a  strong 
presumption  that  her  testimony  is  false  or  feigned."  This  clearly 
as  is  pointed  out  in  the  judgment,  indicates  that  the  evidence  of 
such  complaints  are  admitted  for  twofold  reason  :  but  only  because 
they  bear  on  the  (juestion  of  C3asent,  but  also  on  the  probability. of 
the  testimony  of  the  prosecutrix  in  a  case  where,  without  such  or 
other  corroboration,  reliance  might  not  be  placed  upon  it.  It  is  to  be 
noted  thtit  this  latter  reason  is  not  mentioned  in  Stephen  s  Digest  on 
the  Late  of  E  cult  ace  ^  as  on  p.  11  (edit.  1899),  he  says  :  'The  terms 
of  the  complaint  are  irrelevant  except  that  in  a  case  of  rape  or  other 
sexual  offence  where  the  consent  of  the  person  against  whom  the 
offence  was  committed  to  the  act  charged  as  an  offence  is  in  issue, 
the  terms  of  the  complaint  are  relevant  as  showing  that  the  conduct 
of  such  pers>n  was  consistent  with  the  denial  of  consent."  This 
statement  mu.**t  now  be  amplified  in  the  terms  of  the  judgment  in 
i?et»  V.  Osborne,  and  the  practice  which  has  prevailed  on  the 
Northern  ( -ircuit  as  mentioned  by  Sir  H.  Stephen  in  his  note  on  Iteg. 
V.  Lillymin.  p.  170,  is  approved  as  being  correct. 

A<  the  law  now  sta.ids,  the  fact  that  a  complaint  was  made  and 
the  terms  of  the  complaint  are  admissible  in  evidence  in  cases  of  this 
nature  whether  consent  is  a  material  factor  or  not.  The  qestion  then 
arises,  What  is  a  complaint  ?  In  Uetj,  v.  Merrf/^  19  Ct^a?,  C,  C.  442,  a 
stat<nient  by  the  child  in  answer  to  a  question  put  by  the  mother 
was  not  admitted,  on  the  ground  that  it  was  a  conversation  and  not 
a  voluntary  .^-tatement.  The  report  of  that  case  does  not  state  what 
the  question  was  tliat  ilh'  mother  j>ut  to  the  child,  and  on  that  i>oint 
may  turn  the  whole  question  whether  it  wa.'<  atlmissilde  or    not.     In 
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Bex   V.  Osborne  it  id   pointed  out  the  mere  fact  that  4hc  statement 
was  in  answer  to  a  question  is  not  in  kself  sufficient  to   make  it  in- 
admis^^ible  as  a  complaint.     "  Questions  of  a  suggestive  or  leading 
character  will  indeed  have  that  effect  and  will  render  it  inadmissible, 
bot  aj[}UcstioD  such  as  this  put  by  the  mother  or  other  person  'What 
is  the  matter  ?'  or  '  Why  are  you   crying  ?'  will   not   do   so.     These 
are   natural   questions  which   a   person    in   charge  will  be  likely  to 
put.     On  the  other  hand,  if  she  were  asked  *  Did  so  and  so  (naming 
the  prisoner)  assault  you  ?'   then    the  result  would  be  different,  and 
the  statemen  tought  io  be  rejected."  As  to  this  point,  therefore,  much 
roust  depend  on  the  varying  circumstances  of  the  cases,  which  must 
still  give  rise  to  difficulty.     No  charges  are  more   easily  made  than 
those  of  indecent  assault,  few  charges   are  harder   to   disprove,  and 
the  effect  of  a  conviction  is   lifelong  compared   with^  charges   of 
larceny    and   such    like,    which   a   subsequent  life    of  honesty  can 
redeem.     It  is   vital   to   the   interests   of  justice  that  care  should  be 
exercised  to  see  that  the  statement  is  one   which  ought  to  be  admit- 
ted.    As  the  judges   say   in  Bex,  y.  Osborne,  ^*'Vfe  are,   at  the  same 
time,  not  insensible  of  the  great  importance   of  carefully   observing 
th  e  proper  limits  within  which  such  evidence   should  Le  given.     It 
is  only  in  cases  of  this  kind  that  the  authorities  on  wtich  our  judg- 
ment rests  apply  ;  and  our  judgment  also  to  them  is  restricted.     It 
applies  only  where  there  is  a  complaint  not  elicited  by  questions  of 
a  leading  or  intimidating  character  and  only  when  it  is  made  at  the 
firbt  opportunity   after  the   offence   which  reasonably   offers   itself. 
Within  such   bounds,   we  think,  the  evidence  should  be  put  before 
the  jury,   the    judge    being  careful  to  inform   the  jury   that  the 
statement  is  not  evidence  of  the  facts  complained  of  and  must  not 
be  regarded  by  them,  if  believed,  as  other  than   corroboration  of  the 
complainant's  credibility — when  consent  is  in  issue,  of  the  absence 
of  consent."     There  are  two  small  points  to  be  observed  as   to   this  j 
First, '  that  the   complaint  must  be   made  at  the   first   opportunity 
which  reasonably  offers  itself.     This  ought  to  be*  strictly  adhered  to, 
as   many  circumstances  may  arise  even  in  a  short   s^aco  of  time 
which  may  induce  a  prosecutrix  to  make  a  statement  which  is  false 
wiih  a  view  either  Co  conceal  voluntary  misconduct   on   her  part  or 
from  motives  of  revenge.     Secondly,  however  easy   it  may  be  for  a 
trained  laWycr  to  understand  the  principles  on  which   such  evidence 
of  complaints  is   admitted,   it   will   bo    difficult    for  many  juries  to 
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th('roaghly  appreciate  the  fact  that  the  statement  is   not  evidence  of 
the  Eacts  complained  of  but  goes  to  the  credibility  of  the  prosecutrix. 


REVIEWS. 
TiM  Case  HotMl  IMIa^  Contraot  ilot  (IX  of  1872). 

By  Narendra  Kumar  Basa,  B.  L.  Published  by  R.  Oambray  &  Co., 
Calcutta,     (p.  208  +  XXXIl.     Price  Rs.  2). 

The  compiler  of  this  little  book  has  done  well  in  collecting  and 
inserting  under  every  section  of  the  Contract  Act,  the  head  notes  of 
Indian  Cases  reported  in  the  Authorised  Law  Reports,  and  bearing 
upon  the  sections.  We  regret  to  notice,  however,  the  absence  oC  an 
index.  The  book  may  be  of  same  use  to  the  student  and  prac- 
titioner. 

TMPttiyabAUoMtiaii  af  LaM  ilot  XIII  of  19MI. 

Dy  Mr.  Shadi  Lai,  M.  A.  B.  C.  L.,  (Balliol  College,  Oxford), 
Barrister-at-law  and  Advocate,  Chief  Court,  Punjab,  Lahore,  (pp.  199 
+  XIV).  price  Rs.  3). 

Tub  Punjab  Alienation  of  Land  Act  came  into  force  on  and 
from  the  8th  June,  1901.  Thus  it  has  completed  the  4th  year  of 
its  life  and  is  now  entering  on  the  fifth.  During  this  period  of 
four  year,  the  provisions  of  the  Act  have  een  copiously  supplemented 
by  Government  notifications  and  Financial  Commissioner's  Reports 
and  Circulars — the  latest  being  the  39th  of  the  Series. 

Thb  Policy  of  the  Act  has  not  been  approved  of  unanimously, 
and  the  utility  of  the  measure  also  is  doubted  by  many.  But  be 
this  at  it  may,  the  Act  is  in  full  force  and  is  being  vigorously  work- 
ed by  the  hard-worked  heads  of  Dbtricts  in  the  Punjab. 

Mr.  Shadi  Lai  has  done  a  signal  service  to  the  members  of  the 
Legal  profession  as  well  as  to  the  Grovernment  and  its  Revenue 
officers  by  bringing  out  a  fertile  commentary  on  the  Act.  He  has 
incorporated  all  Government  Notifications  and  Financial  Circulars 
under  the  appropriate  sections,  and  has  also  inserted  the  rulings  of 
the  Punjab  Chief  Court  and  the  Financial  Commissioner  of  the 
Punjab.  But  this  is  not  all.  Here  and  there  he  has  intelligently 
criticised  the  sections  and  made  pertinent  suggestions.  He  has 
anticipated  difficulties  and  offered  their  possible  solutions.  We 
have  no  hesitation  in  recommending  the  book  to  all  who  have  to  do 
with  the  Act. 
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A  Commentary  on  the  complementary  Act — the  Punjab  l*re- 
emption  Act — ,has  also  been  promised  by  Mr.  Shadi  Lai.  He  say* 
it  is  '*  nearly  ready ,"  and  we  hnve  no  doubt,  will  see  the  light 
before  long. 


Th^Olin^ntM^^f  liNllUlOMM.  By  T.  V.  Sanjiva 
Row,  1st  Grade,  Pleader  Trichinopoly.  Terms  :  To  snbscribers  to  the 
Lawyers's  companion — Rs  5-4  annnally.    To    others    Rs.  5-12  per 
annum, 

Mr.  Sanjiva  Row's  compilations  have  always  commanded 
oar  admiration  for  their  nsefnlneas  and  neat  printing.  The  first 
part  of  the  Current  Index,  published  in  the  last  week  of  May,  is  a 
splendid  specimen  ol  the  Compiler's  labour  and  taste.  He  has 
indexed  therein  the  Civil  and  Criminal  cases  reported  to  the  end 
oE  M^rch,  1905,  in  all  the  authorised  and  unauthorised  Reports, 
ppublished  in  all  parts  of  British  India  including  Burma.  The 
second  and  third  Parts  will  be  published  on  or  about  the  1st  July 
and  1st  October  respectively.  Each  part  will  incorporate  all  the 
oases  indexed  in  the  previous  Part  or  Parts.  The  final  (4th)  Part, 
which  will  be  issued  as  soon  as  possible  after  the  31st  December, 
will  be  a  complete  Index  for  the  whole  previous  year,  and  wjll 
be  printed  on  a  thicker  paper. 

We  must  congratulate  Mr.  Sanjiva  Raw  on  having  undertaken 
such  a  grand  and  useful  task.  He  has  felt  a  real  want  of  the 
profession  and  judiciary  in  starting  the  Index.  The  summaries  of 
Rulings  are  sufficiently  complete,  and  cover,  though  briefly,  all 
the  facts  and  points  of  law  decided  in  each  case.  The  cross-refer- 
ences as  so  numerous  and  exhaustive  that  they  considerably  en- 
hance the  utility  of  the  publication.  With  all  these  multiple 
advantages  the  subscription  is  so  small  that  no  Practitioner  in  India 
should  fail  to  go  in  for  a  copv.  The  time  and  trouble  the  Index  is  cal- 
culated to  save  will  be  more  than  a  sufficient  recompense  for  the  cash 
equivalent  in  the  from  of  subscription  which  will  be  realised  by 
y.  P.  in  two  instalments  in  July  and  October.  In  fine  we  have  nothing 
but  our  unqualified  praise  for  the  learned  compiler  and  his  most 
useful  Compilation. 
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THE  LAW^ER^  IN  PUBLIC  AFFAIRS 
By  Hon.  Alton  B.  Parker 

In  slutlying  however  easuully,  or  with  whatever  care,  the 
modfrn  development  of  the  law,  an  1  tUa  scope  of  the  men  who 
follow  it  as  a  prof-issioii,  it  is  impossible  to  escape  from  a 
knowledge  of  the  close  relations  which  the  Utter  bear,  ahnost  as 
a  direct  result  of  their  professional  life,  to  oar  politics.  It  is 
s^eo  ail  along  the  line  of  public  eflf)rt  whether  in  village,  town, 
citv,  county,  state,  or  nation.  Its  existence,  therefore,  cannot 
be  overlooked  ntir  can  Its  importance  as  a  feature  in  the  history 
and  developm-»ct  of  th)  law,  or  of  politic,  be  ex iggerated.  It 
is  not  anew  tenlency,  hiving  manifesbed  itself  even  in  our  earliest 
days  whjn,  owia ^  to  th3  simplicity  of  cr,\  litions,  the  need  for 
the  lawyer  aa  1  the  recognitioa  of  his  place  in  our  social  fabric 
became  only  jlowly  appireut.  Yet,  it  is  a  tendency  which  has 
grown  with  th-j  grovih  of  the  comtry  an  1  with  the  enlarged 
facilities  for  tha  study  o'' police j  an  I  also  with  the  ad  led  dignity 
of   the   legal  profession  itself. 

In  the  earlier'  days  in  the  history  of  the  thirteen  colonies 
the  questions  discussed  were  those  relating  to  rights,  thea 
popularly  <lenomvnatel  natural,  m^st  of  which,  in  their  practical 
assertion,  have  since  become  legal,  or  recognize  I  as  a  part  of 
our  institution?.  It  was  almost  a  necessity  that  the  few  memberi 
of  the..  Par  whose  services  were  then  called  for  should  become 
at  oiiee.  t^ber  assertors  of  these  ri^hti  before  the  courts.  It  was 
even  still   more   imperative   that   they    should    come  to    the  front 
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in  the  disoassion  o£  them  in  the  forum,  in  those  bodies  where 
hearings  must  be  held,  and  also  in  the  respective  assemblies 
of  the  people.  This  was  in  the  decliniog  days  of  a  theocratic 
age,  when  every  profession  other  than  that  of  the  clergyman 
had    to  struggle  for    a   poddon. 

In  the  revolutionary   and  constitutional  periods 

It  was,  therefore,  only  natural,  that  whm  the  Revoiatioii 
came  up  for  discussion  the  services  of  the  lawyer  should  every- 
where be  in  demand.  Even  Simuel  A'lam^,  in  spite  of  the  fact 
that  his  mother's  conscientious  scruples  drove  him  away  from 
the  study  of  the  liw  iato  the  honorable  trade  of  maltster, 
hal  as  his  priucipnl  aud  active  coidjutorii,  James  Otis  and 
John  Alsims.  Nj  arguments  more  distinctively  legal  could  have 
been  mule  at  thattim3.  Looking  back,  Wd  are  perhaps  inclined 
to  think  of  them  as  largely  aca<lemic  and  as  having  some  flavor 
of  the  pedantic.  Patrick  Henr) 's  great  speech,  although  delivered 
in  a  political  assembly,  was  distinctively  the  product  of  the  legal 
mind  and  the  legal  training  of  his  day,  while  the  Daclaration  of 
In  lependence  is  filled  throughout  with  legal  as  well  as  with 
popular  terms.  Although  the  devolution  itself  wh,  therefore,  started 
by  lawyers  it  was  soon  removed  from  the  venue  af  the  legal 
profession  into  those  of  the  soldier,  the  di(.lomatis^,  and  the 
financier.  But  even  the  diplomacy  of  this  period,  during  the 
life  of  the  Oenfederation  acd  its  successor,  the  C institution,  was 
distinctly   that  of  the   liwyer    in    public  life. 

Coming  down  then  to  the  perioJ  of  Constitution- making  which 
began  at  the  very  conoUision  of  peace,  the  lawyer  at  once  dominated 
the  scene.  The  names  of  Alexander  Hamilton,  John  Jay,  George 
Mason,  Jam  asWdson,  John  VlarshaH,  John  Ridedge,  James  Madison, 
George  Wythe — these  are  only  a  few  of  the  men  as  the  result  of 
whose  labors,  in  state  an  1  federal  bodies,  came  the  perfecting  of  that 
great  experiment,  a  written  Coastitution,  which  incorporated  in^o 
itself  all  the  principles  for  which  our  race  had  been  contending 
through  peace  and  war,  through  evolntiou  and  revolution,  since 
the    year   1215. 
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Ptsstng  to  the  perUd  of  Constitaiional  ioterpretation,  especially 
darjag  the  life  of  John  Mawhall,  its  great  master,  we  find  that 
pi^ticallj  every  one  of  the  commanling  lawyers  who  practised 
in  the  Supreme  Court  from  the  days  of  Marbury  v.  Madison, 
the  Dartmouth  College  case,  and  onward,  shone  as  bright 
illaminating  stars  in  one  or  other  branch  of  Congress  or  in 
state  legislative  bodies.  It  often  happened  that  the  man  who,  in 
the  morning,  had  made  a  great  argument  on  constitaiional  lines 
in  the  court  passed  into  one  or  other  house  of  Congress  to  repeat,  or 
to  emphasize,  or  to  enforce,  on  the  same  cjay  in  the  real  life 
of  politics,  the  opinion  he  had  expressed  or  illustrat#d  as  an 
advocate,  fhe  precedents  thus  established  have  always  been  main 
taJned,  because  the  same  thing  may  and  does  happen  to-day 
although,  in  spite  of  the  growth  of  the  country,  this  particular 
phase  of  legal  work  does  not  have  the  same  relative  importance 
that  was   attache  I    to  it  in   the  earlit?r    days  of  our   history. 

RBLATION    OF   JUDGRS    TO     PARTY     DIVISION 

It  is  interesting  ana  valuable,  then,  to  extmine  briefly  the 
relations  wh'ch  our  courts,  both  original  and  a{»pellate,  federal 
as  well  state,  have  born'^  to  partisaa  politics.  In  doing  so  we 
fin  I  that,  from  our  earliest  history  as  a  people,  long  before 
our  national  system  had  developed  its  character,  our  courts 
had' begun  to  draw  to  the  Bench,  anl  into  the  legal  profession 
not  only  men  who  were  strong  partisans  of  some  idea  but 
those  who  had  taken  a  prominent  part  in  the  politicil  activities 
of  the  time.  It  was  not  always  the  politicul  partisan,  becaoss 
it  must  be  borne  in  mind  that  politics  have  not  always  been 
the  striking  line  of  division.  In  our  earliest  days,  dogma 
and  theological  divisions,  out  of  which  from  the  beginnings  of 
the  mo  lern  history  of  our  Western  peoples,  their  political  divisions 
have  finally  grown,  were  the  most  potent  agencies  in  attracting 
men  to  One  side  er  the  other  of  some  problem,  whether  it  related 
to  this  world  or  was  supposed  to  belong  to  the  aflfairs  of  the 
next. 

Beginnifig,  however,   with    our   formal     national    Ufa,    wh  en 
we  hal   att'iined     our    miijoiity    as    a     people,     differences      of 


Digiti; 


zed  by  Google 


136  Thb  Cbiminal  Law  Joubnal.  [Vol.  11 

polUical  opiaioa  have  been  tlia  basis  of  party  aligament.  Since 
Ihat  time  it  has  been  the  rule  to  draw  from  the  respective 
political  parties,  now  from  one  an  1  again  from  the  other.  An  1, 
always  taking  the  country  as  a  whole  an.l  over  periods  of 
reasonable  length,  the  result  h;»s  bcjn  a  fairly  equal  distribution 
among  the  representatives  of  diflferiug  Ojiinions,  whether  as  to 
number,  abiliy,  or  resniting  influence. 

Nor  have  the  man  thus  chosen  to  fill  our  judicial  offices 
been  the  mere  formal  alherents  of  parties.  They  h we,  in  geii«- 
ri',  baan  devote  1,  during  their  political  careers,  to  the  organiza- 
tion as  well  as  to  the  principles  of  their  parties.  They  have,  in 
fact,  been  the  advocates  of  what  one  of  the  greate«t  of  our 
modern  leaders  has  definod  as  a  "sturdy  partisanship."  This 
his  been  distinctive  of  tlut  culminating  judicial  bo.ly  of  our 
own  history  and  of  the  world.-  the  Sapreme .,  Co»rt  of  the 
United  SUitas.  In  our  earliest  days  its  chief  justices  were 
partisans  of  the  then  dominant  idea  in  o;ir  politics.  The  period 
of  8t?ugglo  .ba  I  originally  united  them  s)  that  lines  of  division 
had  almost' disappeared.  Bat.  whjn  ths  period  was  over,  all 
the  uncertainty  of  the  past,  aided,  perhaps,  by  the  absence  of 
precedents,  liaod  th>m  up  m).-e  strongly  on  opposite  sllo\  of 
the  great  questioai  than  even  at  later  periods.  As  their  scope 
was  nariower  their  outlook  on  the  horizon  about  them  was 
naturally  sharper,  keener,  more  intense.  Perhaps  their  partisan- 
ship meant  even  more,  for  them  thin  it  does  for  us,  when  'the 
fteeesa^ty  his  arisen  for  every  intjlligftut  mat  to  take  in  a 
'  .wider  range  of .thoujjht    and   c  jnditions. 

However,  this  very  fact  so    demonstrated,     in     itself,     ^thair 

interest  in   the   ideas   upon  which  our  institutions   were '  founded, 

-that  the   first  impals-jwhicli  m)ved     them,    when     they     found 

•ttVeSiseWes  upon   ihe  Bench, '^vas     to    assort    with- the      utmost 

-force"  all  the  dignity,  all  the   powef*    all   the    acomnulatwl     tHa- 

dilions  of  their   time  in   favor  of  their     country's    interest.      In 

order  to  do   this,  the   partisan  was   at  once  and   from  thp   very 

necessity  of    the   situation    merged     in    the      patriot.    «id  ,  ihe 

jurist. 
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Our.   SrPBKMi  COURT    Judges    as    Politiciaks. 

The  exauij>lo  thus  early  set  has  since  been  followed.  Every 
Chief  justice  has  come  to  that  high  disiinciion  after  passing 
through  the  Kane^,  alleys,  streets,  or  highways  of  a 
party.  A^  a  rule,  they  have  gone  throuj^h  many  grades  of 
political  effort,  humble  as  well  as  high.  AntI,  in  no  instunce, 
has  this  system  brought  to  the  Bench  a  man  who  could  bo 
called,  or  thought  of  as,  a  poll lical  chief  justice.  In  moft  cases, 
they  have  baen  of  such  strong  characteristics  that  they  have 
either  dominated  the  court  or  hiva  hirgely  coutributcd  toward 
decisions  involving  great  princi()le3  and  that,  too,  oftentimes 
against  the  contentions  of  the  oxtrom)  elomant  of  the  party  from 
which  they  hid  originally  been  drawn.  No  more  striking  illastra- 
tion  «f  this  independence  can  bo  ciied  than  that  of  Chief 
Justico  Chase.  lu  poliiics,  he  was  the  sirong  advocate  of  <he  princi- 
ples of  his  party.  In  executive  office  h«3  thought  it  among  the  neces- 
sities of  his  career  to  suggest,  to  p.is:*,  anl  to  execute  a  law  mak- 
ing paper  money  legal  tenier.  But,  when  the  question  came  up 
before  him  as  a  member  of  th^,  S.iprem3  Court  of  the  United 
States  not  only  were  all  his  party  training,  ideas,  and  attachments 
thrown  to  the  wind?,  but  his  own  action  as  Secretary  of  the 
Treasury  was  reversed  by  the  Supremo  Co-irt  of  the  United 
States,  a  result  which  couM  n)fc  h*ve  been  accomplished  without 
his  vote. 

The  policy  which  has  thus  commended  itself,  in  filling  the  office  of 
chief  justice,  has  been  followed,  almost  without  exception,  in  the  ap- 
pointment of  associate  justices  and  the  same  results  have  been  manifest — 
.  that  is,  a  fairaess  and  determination  to  be  judicial  that  would 
not  have  been  expected  when  the  effect  of  partisanship  had  been 
atadied  in  the  same  mjn  when  they  were  in  politics  alone.  All 
down  through  the  Federal  courts  this  same  policy  has  been  followed 
almost  without  exception,  every  President  haying  made  ii  a  part 
of  his  policy  in  judicial,  as  in  other  oitioes,  to  fill  them  with  the 
adherents  of  his  own  party  ideas .  and  doctrines.  But  the  tame 
general  result  has  been  uniformly  apparent,  the  partisan  quite 
uniform  ly  disappearing  in  the  judge. 


Digiti; 


zed  by  Google 


138  The  Cbiminal  Law  Journal.  [Vol.  tl 

This  if  not  to  nij  that  all  Presidents  have  eqnally  Wde  the 
best  use  of  their  offices  in  the  appointment  of  judges.  Bat,  whetber 
a  President  has  done  ill  or  hm  done  wt^ll,  whether  he  has  appointed 
the  man  most  accept  ible  to  the  Bar.  its  natnral  leader  in  any  given 
district  the  effect,  has  still  been  the  same.  The  conrt 
might  have  been  improved  by  better  selection,  but  so  far 
as  the  intrusion  of  partisanship  is  concerned,  neither  carelessness 
nor  oversight,  nor  lack  of  interest  on  the  part  of  President^  has 
affected  the  principle  under  discussion  or  qualified  its  success. 

THB  SY^TBM  IN  STVTB  COUaTS  AND  IMPEACHMBNT  BOBIBS 

If  this  rule  ha  1  not  been  foun  I  to  operate  also  in  elective 
state  and  local  cou*^ts,  i*;  might  hive  been  attributed  to  appoint- 
ment with  a  life  tenure,  bu'.  the  truth  is,  that  all  through  our 
system,  even  to  the  smallest  c  lurts,  county  or  even  police,  the 
same  general  trju  I  his  U^m  appirent.  It  i',  therefor**,  safe  to 
maintain  that  in  no  country  in  all  the  world  m.iy  suiters  approach 
the  courts  with  stronger  assiirmoe  thit  justice  will  not  be  turned 
one  way  or  the  other  because  of  the  previous  public  career,  the 
partisan  opinions,  or  the  unfairness  of  the  juJg»9  on  the  bench. 

The  effect  m:iy  still  further  be  seen,  even  in  legislative 
bodies,  when  impeachment  or  other  politic  il  or  semi-political 
qnestions  have  been  raised,  and  where,  in  order  to  decide  them, 
those  bodies  hal  to  assume  for  the  time  a  judicial  relation.  In 
few  instances,  indeed,  have  partisan  passion  or  public  clamor 
been  permitted,  even  in  the  remotest  way,  to  influence  such 
action  with  obvious  unfairness.  This  has  been  true  in  hundreds 
of  cases  where  the  man  who  was  sitting  in  judgment  was 
partisan  before  he  had  been  judge  and  remained  partisan  after 
he  had  retired  from  the  Bench  or  from  the  exercise  of  a 
judicial   function. 

In  my  own  somewhat  extended  judicial  experience,  I  have 
Qatnrally  come  into  close  relations  with  a  large  nnmber  of 
judges  of  courts,  of  both  original  and  appellate  jurisdictions 
and  into  personal  contact  with  many  more,  but  after  all  these 
years   I  can  say  that,   in   no  case,  have   I   ever  known   a  single 
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jadge  who,  writing  or  concurring  in  a  majority  opinion,  or, 
either  by  himself  or  in  connection  with  his  associates,  dissenting 
in  a  minority  opinion,  has  been  moved  by  personal  reasons,  or 
by  attachment  to  a  political  party. 

These  considerations  ought  t  >  give  us  pause  before  we  con- 
sent to  think  that  our  life,  society,  ami  system  of  government 
are  growing  worse,  or  before  we  permit  any  revolutionary 
theories  to  drive  us  to  the  conclusion  that  old  customs,  manners, 
or  methods  should  be  abandoned  simply  Wause  they  are  old 
or  because  other  governments,  or  form«,  or  systems,  have  not 
adopted  our  simple  and  effective  way  of  dealing  wi'h  great  and 
and  ^difficult     human   problems. 

The  application  of  this  non-partisan  interpretation  to  judicial 
questions  has  exercised  a  profound  influencd  upon  our  foreign 
service.  This  is  illustrated  by  the  names  of  the  ambassadors  and 
consuls,  many  of  them  without  legal  training,  who,  before  their 
departure  from  our  shores,  had  been  appointed  and  had  gone 
forth  as  severe  and  unbending  partisans,  in  spite  of  which  they 
have  become  at  once  representative  of  their  country.  Among  men 
of  this  type,  we,  of  the  American  Bar,  can  confidently  pride 
onrselves  upon  the  example  set  by  our  profession  in  till  the  capi- 
tals of  the  world.  Nothing  could  better  illustrate  this  than  the 
fact  that,  within  less  than  forty  years,  the  government  of  the 
Unite<i  States  has  sent  to  the  one  great  diplomatic  post,  which 
so  greatly  affects  the  interests  and  the  affections  of  our  people 
and  the  peace  of  the  world,  four  men,  all  of  them  trained  as 
partisans,  and  not  one  of  whom  had  had  a  judicial  career.  Yet 
each  one  illustrated  at  its  highest  point  the  non-parasan  influence 
which  I  have  claimed  as  governing  the  judges  of  our  land.  It 
is  scarcely  necessary  for  me  to  say  that  1  refer  to  Keverdy 
Johnson,  Edward  J.  Phelps,  Thomas  F.  Bayard,  and  Joseph  H. 
Choale,  all  of  whom  have,  within  the  period  mentioned,  repre- 
sented  the  United  States  at  the  Court  of  St.  James. 

Even  the  disputed  Presidential  electoral  contest  of  1877,  un- 
fortunate though  it  must  have  been  in  many  of  its  legal  aspects, 
carried  with  it,  after  all,  in   its    results,    direct    or  remote,  the 
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highest  possible  tribnto  that  could  b3  pnid  both  to  tlie  American 
judiciary  and  to  the  American  p.  ople.  If  the  same  result,  or 
perhaps  any  other  had  been  reached  solely  by  legislative  and  ex- 
ecutive action  that  is,  if  it  had  been  wholly  political  in  its  ending 
as  it  was  in  its  beginnings — it  is  impossible  to  predict  what  the 
effect  might  have  been.  Tiie  extra  judicial,  superlegal  if  not 
illegal,  forced  intervention  of  the  Supreme  Court,  as  an  eleniieht 
in  the  settlement,  certiinly  induce]  final  acceptance  of  the  result 
by  (he  whole  country.  80  strong  was  and  is  (he  respect  shown 
by  the  people  for  even  the  quasi-judicial  determination  of  a  dis- 
pute   which  held  in   solution  a  groat  pe»i'. 

The  two  powers  or  functions  of  government,  the  executive 
and  the  legislative,  shade  into  each  other,  and  under  our  national 
system  they  must  work  in  harmony  <o  put  the  judicial  depart- 
ment into  operation  ;  but  the  moment  tbe  latter  is  chosen  it  is 
independent  of  either.  Pressure  from  the  executive  or  interference 
from  the  legislative  are  as  powerless  to  move  this  common  creation 
as  is  that  public  clamor  from  which  neither  of  the  others  can  possibly 
escape. 

The  Lawyer  in  Execctive  OmcE 

Altliough  it  could  not  have  been  foresein  that  in  the  practical 
working  of  system  of  government,  truly  democratic,  the  lawyer 
would  come  to  have  such  a  dominating  position  in  the  law-making 
department  of  both  the  nation  and  the  states,  the  fact  is  that  the 
same  preponderance  has  manifested  itself  in  the  execmive  depart- 
ment. So  ihat  of  the  twenty-four  Presidents  of  th3  United  States 
who  h«ive  followed  George  Washington  in  that  exalted  office, 
whether  by  election  or  succession,  one  was  without  trade  or  profession, 
four  have  been  chosen  for  military  service,  more  or  lees  prolonged, 
and  more  or  less  distinguished,  eighteen  had  devoted  themselves 
exclusively  to  the  study  and  the  practice  of  the  law  and  another 
had  divided  his  activities  between  the  Bar  and  the  Bench  with 
an  incidental  or  rather  an  accidental,  diversion  into  the  career 
of  the  soldier.  If  the  same  process  were  applied  to  the  men  who 
have  been  preferred  by  their  party,  temporarily  in  the  minority 
at  succeeding  Presidential  elections,  the  same  general  tendency 
to  draw  upon  the  legal  profession  for  the  higher  places  of  our 
politics  would  be  none  the  less  apparent. 
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Nor  is  this  preponderating  position  of  the  lawyer  in  the 
execative  affairs  of  onr  national  life  singnlar  to  itscK.  Analysts  of 
the  history  of  the  various  states,  ii\hether  of  the  original  thirteen 
or  o£  the  thirty-two  since  admitted,  would,  in  general,  reveal 
the  same  general  tendency  to  draw  liwyers  nway  from  their 
practice  into  posts  requiring  administrative  qualities.  Without 
pressing  this  division  of  my  question  upon  my  fellow  lawyers, 
it  is  no  more  than  fair  to  say  that  all  expcu'ive  offices,  both  state 
and  national,  are  continually  making  drafts  upon  the  Bar,  not 
always  to  the  individual  a  Wantage  of  its  memSer«,  in  order 
to  man  the  commissions  and  the  many  adninistrativo  posts,  cither 
exislent   or   created  from  time  to  time. 

What  thr   opbn  door   has   donr  for  tbr  Profk.>sion 

While  we  inherit  from  the  mother  country  the  great  rights 
and  functions  whi'h  have  inhered  to  the  Bar,  we  have  in  this, 
as  in  mnny'  other  respect^  bettered  upon  the  original  teaching. 
In  England  even  at  th^  present  tim3,  division  between  bar- 
rister anJ  solicitor  is  so  sharp  that  only  the  former  is  eligible 
to  any  jn  licial  offices  other  than  th3so  of  the  most  insignificant 
character.  Bnt  in  practice,  the  distinction  is  carried  still  further. 
A!l  the  great  offices  of  the  British  Cabinet — administrative  as 
well  as  legal— ha vp,  until  the  last  few  years,  been  looked  upon 
as  the  special  privilege  of  the  barrister.  It  was  a  great  surprise, 
almost  a  shock,  when,  a  few  y.ars  ago,  a  single  solicitor  was 
able,  by  reason  of  great  ability  an  J  conspicuous  servic3,  both 
to  his  profession  and  to  politics,  to  attain  cabinet  rat»k.  Even 
this  experiment  has  not  since  been  repeated.  So  that,  in  British 
politics,  the  barrister  s'ill  retains  the  dominant  position  .that 
tradition  anJ  long  wont  had  conferred  upon  him.  But,  in  this 
country,  every  post,  not  only  that  which  is  the  incident  of  his 
profession,  bat  that  belonging  to  his  countr^s  >^  op©n  to  the 
lawyer.  The  door  of  opportunity  is  so  wi  le  open  to  all,  that 
the  obligation  has  been  as  widely  distributed  as  is  the  authority 
which   created   it. 

As  a   natural  corollary   of  this   freedom,   so  careful  has  been 
the  preparation  of  men  for  the   Bar,  so  effective  has   been  their 
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truiniog  and  the  discipline  after  they  have  entered  npoa  the 
practice,  so  keen  and  intelligent  has  been  their  interest  in  pnblic 
qaestions,  and  so  high  the  charnoter  that  if,  npon  a  given  day, 
the  President  of  the  [Jnited  States  should  receive  the  resigaat ion 
of  every  judge  of  all  the  Federal  courts,  of  every  member  of 
his  cabinet  and  all  other  officials  the  performance  of  whose 
duties  required  a  legal  training,  he  could  fill  their  places  with 
full  regard  (o  the  interests  of  the  public  service,  and  with 
popular  acceptance,  without  drawing  a  single  appointee  from 
any  one  of  the  great  centers  of  population. 

1\\  other  words,  what  is  sometimes  known  as  the  country 
lawyer,  is  so  well  grounded  in  his  profession,  so  completelj  a 
student  of  his  country,  so  deeply  interested  and  so  well  instruc- 
ted in  its  politics,  and  of  such  high  character,  that,  by  intelligent 
selection,  it  would  be  possible  to  carry  out  such  a  plan  in  its 
completeness  and  with  safety.  Nothing  could  speak  better  for  the 
modesty  and  reserve  of  the  lawyer,  or  show  more  thoroughly 
how  sound  are  the  foundations  of  our  legal  training  or  the 
safety  of  the  conditions  which  inhere   in  our  life  and  society. 

Neither  the  boss  nob  the    dehaqogue 

While  the  lawyer  is  almost  a  dominant  force  upon  the 
higher  table  lands  of  our  politics  and  in  congression  al  and  state 
legislative  bodies,  while  he  has  fairly  adapted  himself  to  the 
change  of  methods,  it  may  with  truth  be  claimed  of  him  that  he 
has  never  yet  become  what  is  known  as  the  great  boss,  that 
peculiar  character  incident  to  the  later  development  of  our  practical 
politics.  In  many  instances,  he  has  been  able  to  command  leadership, 
but  \t  has  never  in  a  single  instance  involved  dependence  on  politics 
for  livelihood  or  fortune,  or  the  use  of  power  for  personal  or 
improper  ends.  Nor  have  prominent  lawyers  been  found,  in  public 
life  or  out,  who  were  willing  to  stand  behind  men  who  bore  this 
relation  to  our  politics  and  to  share  with  them  the  spoils  which  are 
supposed  to  be   the   incidents  of  their   position. 

In  like  manner,   thus    far  in    our    history    no   really  great 
lawyer,  whose  reputation  was  both  made  and  earned  in   the  practice 
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of  bis  profession,  or  by  experience  on  the  Beocb,  has  attached 
himself  to  dangerous  or  demagogic  movements.  It  is  the  very 
essence  of  the  man  well  grounded  in  the  law  that  he  shall  stand 
in  bis  vicarious  relation  to  his  client  and  hence  to  public  life  and  to 
society  for  stability,  for  certainty,  and  for  assured  protection  to  life, 
liberty,  and  property.  The  lawyer  belongs  so  essentially  to  a  profes- 
sion which  has  been  a  gradual  growth  and  evolution  that  even  revo- 
lution, to  be  acceptable  to  him  or  to  attract  his  support,  has  been 
compelled  to  conserve  those  interests  and  policies  which  commend 
themselves  to  the  average  man  as  safe  and  as  making  certain  the 
absence  of  any  possibility  of  assault  upon  the  earnings  of  industry. 

How    PRIVILSGBS    HAVB     CRBATED   OfiLIGATlONS 

As  great  privileges  amounting  almost  to  monopoly  have 
been  granted  to  the  lawyer,  it  hns  been  only  natural,  only  human, 
only  Christian,  that  he  should  ron  ler  conspicuous  public  service 
in  return,  and  thai  he  should  have  looked  upon  this  as  making 
it  incumbent  upon  him  to  accept  responsibilities  commensurate 
with  the  powers  conferred  upon  him.  His  duties  and  obligations 
are  the  incident  of  progress  and  as  this  cannot  go  on  without 
stability  in  the  laws,  respect  for  the  great  work  already  done  by 
man,  so  the  lawyer  stands  now  as  ever,  and  he  must  so  stan  I 
in  the  future,  for  everything  that  proihotes  th.)se  great 
objects. 

As  no  lawyer  ever  attains  a  position  so  comminding  that 
he  may  not  be  sissigned  by  the  court,  whose  servant  he  is,  to 
defend  the  prisoner  of  the  lowest  grade  and  of  most  probable 
guilt,  so  he  carries  with  him  through  life  the  obligation  to  do  all 
that  lies  in  his  power  to  save  the  institutions  of  his  country 
from  the  harm  that  may  be  done  by  the  reckless  agitator  who 
would  destroy  what  is,  merely  because  it  exists,  who  would  raze 
the  old  structure  merely  because  it  is  oM,  not  because  it  is 
ugly,  but,  perhaps,  for  the  very  reason  that  it  has  in  it  some  of 
the  elements  of  that  boauty  the  consciousness  of  which  has  never 
80  much  as  entered  into  the   mind  of  sach  man. 

This  Was   most  fittingly  emphasized  by  the  late  Chief  Justice 
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Cooley,   in   his  address,  as   President  of  the  American  Bar  A^ocia- 
tion  at  8.iratoga,  in  Aagnst,  WM^  when  he  said  : 

*^  What  I  desire  to  impress  at  this  time  upon  members  of 
the  legiil  profession  is  that  every  one  of  ihem  is  or  shooid  be, 
from  his  very  position  and  from  the  license  which  gives  him 
special  privileges  in  the  determination  of  legal  questions  and 
controversie5,  a  public  leader  and  teacher,  whose  obligation  to 
sup|«ort  the  Constitution  and  laws  and  to  act  with  all  due  fidelity 
to  the  courts  is  not  fully  performed  when  the  fundamfn^al  or- 
ganization of  society  is  assailed  or  threatened,  or  the  laws  defied 
or  likely  to  be  in  the  community  in  which  he  lives,  as  a 
result  of  revolutionary  purpose,  or  of  ignorance,  or  unreasoning 
pafsion,  unless  he  comes  to  the  front  as  a  supporter  of  settled 
institutions  and  of  Public  order,  and  does  what  he  properly  and 
lawfully  can  to  correct  any  sentiment,  general  or  local,  that 
would  in  itself  be  a  public  danger,  or .  be  likly  to  lead  to  disorder 
or  unlawful  violence. 

**  It  is  a  low  and  very  unworihy  view  anyone  takes  of  his 
office  when  he  assumes  that  he  \ixi  nothing  to  do  with  public 
Ignorance  of  the  duty  of  subordination  to  tho  institutions  of 
organized  society,  or  with  breaches  of  law  existing  threatened, 
except  as  he  may  be  called  upon  to  prosecute  or  defen  1  in  the  courts 
for  a  compensation    to   be  paid  him." 

In  closing  I  would  emphasize  anew  the  thought  that,  as  the 
lawyer  finds  himself  the  beneficiary  and  the  heir  of  great  privileges 
which  yield  commanding  opportunities,  it  is  more  incumbent  upon 
him  than  upon  any  other  to  reco^snize  that  these  privileges  and 
powers  impose  obligations  from  which  there  can  be  no  escape, 
as,  indeed,  there  ought  not  to  be,  except  by  meeting  and  wel- 
coming them  in  the  complete  it  sense  possible.  If,  at  any  time  it 
shall  become  apparent  that  the  sanctity  of  the  ballot  is  either 
threatened  or  assiiled  ;  if  the  administration  of  the  law  whelher 
civil  or  criminal,  becomes  either  lax  or  careless ;  if  the  enls  in 
any  industrial  movement  manifest  such  pawer  that  they  threaten 
monopoly  or  put  popular  rights  in  peril;  if  the  executive,  the 
legislative,  or  the  judicial  branches  of  our  system  shall,  either  by 
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design  or  accident,  tend  to  trench  anJuly  or  dangerously  upon 
the  rights  of  any  of  (he  others— the  one  man  who  should  resent 
and  resist  tho  dangers  ihu^  threatened,  is  the  American  lawyer. 
The  traditions  of  his  profession,  th)  execution  of  the  high  trust 
confiied  to  him,  the  example  set  him  by  great  leaders  through 
many  generation^,  all  demand  that  he  sho;iId  exercise  the  greatest 
watchfulness  and  show  the  highest  courage. 

Nkw  York,   N.Y.,   May,  1905. 

{The  Green  Bay). 


STATEMENT  OF  CRIMINAL  RULINGS  BY  THE  SADAR 

COURT  OF  SIND  FOIl  11)05. 

Jan.  16      [CRIMINAL  REFERENCE  No.  4>  of   1904.]       1D05. 

a)  IMPERATOR  V.  LACHI. 

Seeliona  337,  3SS,  339  and  215,  Criminal  Procedure  C<Kle. 

Held  that  an  accomplice  to  whom  a  pardon  has  been  tendered 
and  who  has  accepted  it,  cannot  be  proceeded  against  upon  any 
terms  whatever,  until  the  termination  of  the  case  against  his 
principals.  Such  pardoned  accomplice  retains  hii  character  of  a 
witness,  and  must  be  proluced  and  be  made  available  in  that 
character  till  the  trial  en  Is. 

Held,  further  that  the  words  "  in  the  casj"  in  Section  337, 
Criminal  Procedure  (yode,  mean  the  whole  case  from  its  inception 
in  the  Magistrate's  to  its  termination  in  the  Sessions  or  High  Court. 

Held,  also,  that  neither  the  Magistrate  nor  the  Judge  can  revoke 
or  withdraw  a  pardon  given.  In  any  subsequent  indictment  of  the 
pardoned  approver  by  tho  Ijaw  Officers  of  the  Crown,  the  prisoner 
would  plead  his  pardon,  and  whether  or  not  it  had  been  forfeited 
would  be  a  preliminary  fact  in  issue. 
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Jan.  24  1905. 

(2)  Re  THE3  APPLICATION  OF  KHILUMAL  MUKHTLVIL 

Section  4  (r),  Cnmiiud  Vrocedure  Code. 

The  Sadar  Coart  will  not  interfere  with  the  discretion  of  a 
Magistrate  in  refusing  to  allow  an  unlicensed  Makhtiar  to  plead 
in  his  Court. 


March  6      [CRIMINAL    REVISION    No.    133  of  1904.]       1905. 
(3)  IMP.  V.  AIAHDINO  and  other. 

Section  190  (c),  Criminal  Frocedure  Code. 

A  2nd  Class  Magistrate,  on  convicting  an  accused  person,  sus- 
pected two  others  to  have  been  concerned  in  ihe  same  offence,  and 
issued  warrants  against  them.  The  case  was  tried  by  his  successor, 
who  was  a  1st  Class  Magistrate. 

Eeld  that  both  the  Magistrates  not  being  empowered  under 
Sectien  190  (c),  Criminal  Procedure  Code,  the  issue  of  ihe  warrant 
and  the  subsequent  proceedings  were  illegal,  being  without  jurisdic- 
tion.   The  entire  proceedings  were  quashed. 


March     14      [CRIMINAL  APPEAL   No.  117  of  1904.]       1905. 
(4)  IMP.  V.  GHULAM  HUSEIN. 

Sections  23  and  27  of  ihe  Indian  Evidence  Act. 

Thejaccused,  with  his  relations  and  others  and  in  company  of  a 
Policeman,  started  upon  the]  investigation  of  a  murder.  Durmg 
the  investigation,  he  made  a  confession  which  led  to  the  discovery 
of  the  skull  and  certain  other  things^of  the  deceased. 

Held  that  the  confession   was;;not]'excluded  under  Section  25, 
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Indian  Evidence  Act,  because  a  Policeman  happened  to  be  of  the 
company  and  might  have  heard  it.  In  its  nature,  it  was  an  extra 
jadicial  confession  which  might  ba  proved  like  any  other  relevant 
fact. 

HeU^  farther,  that  a  confession  is  not  the  less  relevant  under 
Section  27,  Indian  Evidence  Act  because  the  person  making  it 
was  not,  at  the  time  of  making  it,  either  an  accused  person  or  in 
the  costody  of  the  Police. 


March  15      [CRIMINAL  REFERENCE  No.  12  of  1905.]      1905. 
(5)  IMP.  V.   RAKHIO  and  anothib. 

Section  3S0,  Indian  Fenal   Code, 

Ueld^  on  a  reference  by  the  District  Magistrate,  Hyderabad,  that 
worJs  ^'  and  shall  also  be  liable  to  fine"  in  Section  880,  Indian 
Penal  Code  do  not  mean  that  fine  mu^t  in  uU  cases  be  inflicted  in 
addition  io  imprisonment  provided  therein. 


March  28      [CRIMINAL   APPEAL   No.    103  of    1904.J      1905. 
(6)  IMP.  V.    ALAHWARAYO. 

Section  24,  Indian  Evidence  Act. 

A  zamindar  is  not  necessarily,  qua  zamindar,  a  person  in 
aothority.  Whether  a  person  is  or  is  not  a  person  in  authority, 
within  the  meaning  of  Section  24  of  the  Indian  Evidence  Aet,  is  a 
qaestion  of  fact  in  each  case,  and  it  lies  on  the  person  alleging  him 
to  be  so  to  prove  it. 

A  confessi(m  made  to  a  zamindar,  although  he  may  be  a  person 
in  authority  within  the  meaning  of  Section  24,  Indian  Evidence  Act, 
is  not  irrelevant,  unless  the  confession  is  also  proved  to  have  been 
induced  by  some  promise,  threat  or  inducement  held  out  by  such 
person  in  authority. 
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March  31  [CRIMINAL  APPEALS  No.  8  AND  No.  9  of  190.^>.]  1905. 

(7)  IMP.  r.  AOHAU  and  otbees. 

The  fact  that  the  accomplice  was  present  at  the  commisdion  of 
the  oflFence  is  not  sach  corroboration  of  his  evidence  as  the  law 
requires. 


April  3  [CRIMINAL  REVISION  No.  28  to  No.  39  or  1905.]     1905' 
(8)  IMP.  r.  NIHAL  WD.  ftHAZL  and  U  otbkrs. 

Seelion  /iSS,  Criminal  Procedure  Code. 

The  mere  fact  that  the  Police  think  a  person  loo  poor  to  be 
honestly  in  possession  of  properly,  owned  by  him  openly,  or  that 
he  is  a  notorious  criminal,  or  belongs  to  a  notorious  criminal  c'asp, 
is  not  a  safficient  legal  ground  for  proceedings  under  section  523, 
Criminal  Procedure  Code.  Before  the  Police  seize  and  send  pro- 
perty before  a  Magistrate  under  this  section,  they  ought  to  have 
reasonable  and  intelligible  grounds  for  supposing  that  the  property 
.<;eized  has  reaVy  been  stolen,  and  to  make  that  good  they  ought  to 
be  able  to  point  to  something  in  the  property  itself,  or  to  thefts  of 
the  same  kind  of  property  about  the  same  time  and  place,  which 
give  rise  to  a  suspicion  that  the  person  in  possession  of  it  did  not 
get  it  honestly. 


April  4  [CRIMINAL  APPEAL  No.  74  of  1904.]         1905. 

(9)  IMP.  V.  DAN  WD.  MENGHO  and  verho  wd.  DAN, 

Section  201,  Lvlian  Penal  Code. 

Accused  No.  1  was  the  uncle  of  the  decease  I,  and  father  of 
accused  No.  2  and  one  K.  On  learning  that  the  deceased  had  been 
murdered  by  K.,  they  removed  ihe  corpse  to  their  village,  intenJ- 
ing  to  cremate  the  body. 
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Held  tbat  a  mere  moving  of  tbe  corpse  from  one  i>lace  to 
anodier  may  amoant  to  an  offence  under  section  201,  Indian  Penal 
Code. 

L  L.  R.  2  All.  considered.    Not  followed. 

Thai  the  lie  of  the  body,  its  condition  and  actual  surroundings 
are  all  important  evidence  of  an  offence,  and  that  removing  the  body, 
altering  these  circumstances,  dissipating  the  conditions,  was  in  itself 
an  act  of  tbe  kind  contemplated  by  the  section. 


April  18       [CRIMINAL  REV'iSrON  No.  20  of  1005.]        1905. 
(10)  IMP.  V.  Alusamat  MARIAN  and  2  othrr. 

Sections  204,  75,  Criminal  Vrocedure  Code. 

A  Magistrate*,  who  issues  a  warrant  against  an  accused  per- 
son in  the  fir^t  instance,  can  (in  his  discretion),  on  sufficient 
caose  shown,  cancel  it  before  it  ii  executed,  and  issue  summons 
instead,  as  provided  in  section  20i,  Criminal  Procedure  Code. 


April  26       [CRIMINAL  REVISION  No.  52  of  190.5.]        1905. 
(U)  IMP.  V.  TALIB  AND  PESU. 

Seciiom   13,  48,  50,  Dislriet  Police  Aft  IF  of  IS90. 
A  District  Magistrate  is  competent  to  make  rules  under  section 
48  of  the  District  Police  Act. 


April  26       [CRIMINAL  REVISION  No.  21  of  1905.]        1905. 

(12)  THE  CROWN  on  thb  Complaint  of  SAYAD  SABIR  ALI 
SHAH  AQAiMsT  SADIK  and  othbr. 

Sgetiona  203,  403,  Criminal  Procedure  (Jode. 

Although  there  is  nothing  in  the  Criminal  Procedure  Code  to 
make  it  illegal  for  a  Magistrate  in  his  discretion  to  entertain  the 
same  complaint  on  the  same  facts,  supported  by  the  same  evidence, 
as  hts  already  been  dismissed,  under  section  203  by  another  com- 
petent Magistrate,  that  discretion  shonld  be  judicially  exercised  and 
only  b  exceptional  circumstances. 
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INFANT  CRIMINALS. 

The  recent  ghastly  Iragedy — the  alleged  murder  of  an  iofant 
by  a  girl  of  thirteen  years —has  given  the  City  of  Toronto  an 
unenviable  notoriety.  The  peculiar  circumstances  of  the  case 
and  the  tender  age  of  the  self-confessed  offender  lends  it  an 
interest  from  a  legal  point  of  view.  It  will  njt,  therefore,  be 
inappropriate  to  refer  to  the  law  affecting  the  punishment  of  juvenile 
criminals. 

Section  9  of  the  Criminal  Code  1892  provides  that  '•  no  per- 
son shall  be  convicted  of  an  offence  by  reason  of  any  act  or 
omission  of  such  person  when  under  the  age  of  seven  years." 
Section  10  provides  that  **  no  person  shall  be  convicted  of  an 
offence  by  reason  of  an  act  or  omission  of  such  person  when  of 
the  age  of  seven,  but  under  the  age  of  fourteen  years  unless  he 
was  competent  to  know  the  nature  and  consequence  of  his  con- 
duct and  to  appreciate  that  it  was  wrong.'* 

The  Code  thus  makes  it  clear  that   a   child    un  Icr   the   age   of 
seven   is  to   be   deemed    absolutely  incapable  of  committing  a  crime 
and    no  evidence  can   rebut   this  presumption.     The   case   is   dif- 
ferent as  to  a  child  between    seven  and  fourteen,  as  while   in    such 
case   there   is   a     presumption   that   such   chiM    was   doli   incapax 
still  this  presumption  may  ba  rebutted,  and  for  this  purpose  evidence 
may    it  appeaas,   be   given  of  a  mischievous  discretion  for  capacity 
to  commit  crime  which  it   is   said  by  text  writers  **  is  not  so  much 
measured  by  years  and  days  as  by   the  strength   of  the   delinquent's 
understanding  and  judgment."     See  Archbold's   Criminal  Pleading 
and  Evidence,  22nd  ed.  p.    21;   Roscoe's  Criminal    Evidence,   12th 
ed.  p.  856. 

In  Russell  on  Crimes,  6.h  ed.  vol.  1,  r.  115,  it  is  said  that 
•'the  evidence  of  malice,  however,  which  is  to  supply  age  should 
be  strong  and  clear  beyond  all  doubt  and  contradiction  ;  but  if 
it  appear  to  the.  Court  and  jury  that  the  offender  was  doli  capax 
and  could  discern  between  good  and  evil,  he  may  be  convicted 
and  snffer  death.  Thus  it  is  said  that  an  infant  of  eight  years 
old  may  be  guilty  of  murder  and  shall  be  hang^ed  for  it,  and 
where  an  infant   between  eight  and    nine  years   old  was  indiotod 


Digiti; 


zed  by  Google 


Vol.  It.]  Tab  Criminal  Law  Journal.  151 

and  found  gnillj  of  buraing  two  barns,  anl  it  appeared  a;'on 
examination  that  be  had  malice,  revenge,  craft  and  cunning  he 
had  judgment  to  be  hanged  and  wa3  executed  accordingly  :" 
Dean*i  case,  cited  in  1  Hale  25  note  (u).  An  infant  of  the  Ag^ 
of  nine  years  having  killed  an  infant  of  the  like  age,  confessed 
the  felony  and  upon  examination  i^.  was  found  that  he  hid  the 
blood  and  the  body.  The  judges  hel  1  that  he  ought  to  be  hanged, 
but  they  respited  the  execution,  however,  that  he  might  have  a 
pardon :  1  Halo  27.  Another  infant  of  the  age  of  ten  years 
who  had  killed  his  companion  anl  had  hid  himself  was,  however, 
actually  hanged,  upon  the  groun  1  tliat  it  appeared  by  his  hid- 
ing that  he  could  discern  between  ^ooi  and  evil,  and  malitia 
sapplet  a*tatem  :  1  Hale  26,  and  a  girl  of  thirteen  years  of  age 
was  burnt  for  killing  her  mistrec^s  ;  Alice  de  WaldborouglCs  case, 
1  Hale  26. 

Whenever  a  child  between  seven  and  fourteen  is  charged  with 
ceinmitling  a  felony  the  proper  coars3  is  to  leave  the  case  to  the 
jury  to  say  whether  at  the  time  ot  committing  the  offence,  such 
child  had  guilty  knowledge  that  ho  was  doing  wrong  :  R.  v. 
Owen,  4  C.  &  P.  236,  per  L'ttledale,  J.  ;  IL  v.  Smith,  1  Uox  260, 
per  Erie,  J.  See'  also  the  case  ot  William  York',  a  boy  of  ten 
years,  who  was  convicted  at  Bury  Summer  Assizes,  1784,  and 
rcceivfd  sentence  of  death.  This  case  is  given  at  length  in 
Foster's  Crown  Law,  p.  70. 

It  is  high  tim3  that  soma  effort  were  male  by  those  in  author- 
ity to  cope  with  the  rapid  increase  of  crime  by  children.  The 
way  that  boys  and  girls  are  allowed  to  roam  the  streets  of  our 
cities,  notably  the  City  of  Toronto,  at  all  hours  of  the  night, 
cannot  but  be  productive  of  evil  and  an  education  in  crime.  If 
mayors  and  aldermen  were  to  devote  more  time  to  such  matters, 
and  less  to  those  which  the  founders  of  our  municipal  system 
never  intended  should  come  within  its  purview ;  and  if  School 
Boards  and  School  Inspectors  gave  more  attention  to  moral 
training  and  the  true  education  of  children,  rather  than  to  the 
cramming  of  them  with  a  smattering  of  utterly  useless  knowledge 
it  would  be  much  better  for  the  public  welfare. 

(Canada  Law  Journal)  . 
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REVIEWS. 

The  Engllsli  ai|d  li|dlai|  Law  of  Topti.— By  RaUnUi 

Ranchhodda^  B.A.,  L.L.B.,  Vakil,  High  Court,  and  Dhirajlal 
Keshavlal  Thakor,  B.A  ,  of  Lincoln's  Inn.  Ptiblitjlied  by  **  The 
Bombay  Law  Reporter  office,  1 17,  Girgaou  Back  Road,  Bombay. 
[Third  Edition,   1905 :- 508 +  c   pngos  :— Rs.  5.] 

AVe  welcome  with  genuine  (tleasurc  the  third  edition  oE  this 
scholarly  work  on  the  Law  of  Tort-*.  The  principles  are  clearly 
stated  and  thoroughly  discussed  The  importance  of  the  volume 
lies  in  the  profuse  citations  from  the  Indian  case-law.  This 
fdatnre  alone  is  a  sufficient  iudex  of  iis  high  worth  and  use- 
fulness to  the  Indian  student  and  practitioner.  The  general 
introduction  presents  at  once  a  bird's-eye  view  of  the  ruling 
principles  and  important  doctrines  discussed  at  length  in  the 
body  of  the  book.  The  aldition  of  150  test  questions  at  the 
end  is  apparently  intended  to  mike  the  examinee  his  own  ex- 
aminer. We  feel  no  hesitation  in  saying  that  a  work  on  Torts 
which  has  so  many  commendable  features  i^honld  be  made  a  text^ 
book.  It  is  as  good,  if  not  better,  as  any  other  prescribed  as  text-book 
by  the  Liw   faculties   of  various  Universities  in   India. 


/Irohbold's  Pleadliig,  Evldeiio^  and  Praotlca  li| 

Orimllial  Cas^— By  William  Feilden  Craies,  51. A.  (oxon.)  and 
Guy  Stephenson,  M.A.  (Cantab).  Fublishei  by  Sweet  and  Maxwell, 
Limited  ;  3,  Chancery  Lan-^,  London.  The  22nd  Ed.,  1P05. 
(1440+  cxxx  pp.,  35  s.^. 

The  first  edition  of  this  celebrate  I  practical  work  on  criminal 
law  was  publidiel  in  1822,  audit  has  gone  through  twenty-three 
editions  in  eighty-three  yea-s.  Many  a  book  lives  but  anaphe*. 
moral  life  and  d'es  before  it^  author.  But  a  work  which  survives 
the  author  and  by  going  through  so  many  editions  commemorates 
his  memory  must  have  had  sterling  worth  and  sub;*tant!al  merits* 
All  this  and  more  can  be  justly  said  of  this  excellent  work 
which  has  become  a  legal  classic  on  the  subjects  it  embraces.  It 
is  an  authoritative  and  trustworthy  treatise  on  the  adjective 
criminal   law  of  .Euglaud   and   we     have     no   doubt    that  it   will 
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serve  as  a  faithful  companion  to  tbe  practising  criminal  lawyer 
in  England,  In  J  in,  Canadu  and  America.  In  ike  edition  under 
review  the  citations  and  other  changes  in  law  have  been  brought 
down  to  date.  All  we  need  say  about  a  book  of  nhuost  univer- 
sal  fame  is  that  it   is  invaluable   to   the   profession. 


A  Treatise  oi|  tl|e  Sy^teni  of  Evldeno^  In  Trials 

•t  Conimoil  Law.— By  John  Henry  Wigraore.  Published  by 
Canada  Liw  Book  Company,  Toronto.  Cauadian  Edition,  1905.  In 
four  royal  octavo  volumes,  40OO  pp  In  Law  Sheep,  |26=5£.8s.  4d.— - 
Rs.  81.4. 

This  U  a  monumenfal  work  on  the  Law  of  Evidence  and  is 
unquestionably  the  most  exhaustive  an  J  comprehensive  treatise 
that  has  been  ever  writt'^n  on  the  subjecL  Professor  Wigmore's  lon^ 
study,  diligent  research  and  thorough  investigation  of  the  principles 
and  rules  of  evidence  have  enabled  him  to  present  to  the  legal  world 
an  original  work  of  gigantic  dimensions.  His  masterly  mind 
has  wielded  the  masterly  pen  in  a  masterly  manner  aod  the  result 
is  a  masterly  work.  Every  paragraph,  nay  every  line,  of  the  work 
displajs  originality,  versatility  and  iudependence  of  thought.  The 
arrangement  is  elaborate  but  natural.  The  analysis,  development 
and  treatment  of  the  doctrines  are  most  admirable.  The  whole 
work  is  divide!  into  four  Bjoks  as  distinguished  from  volumes. 
The  first  book — the  largest  and  most  important — begins  immediately 
after  the  Introductory  Chapter  and  embraces  (LXXXV  Chapters, 
2478  Articles  or  3520  pages.  The  second,  third  and  fourth 
books  cover  only  108  pages,  while  the  remaining  pages  of  the 
fourth  Vol.  are  devoted  to  the  table  of  oasen  and  index  of  topics. 
The  first  book  contains  a  vivid  and  lucid  disquisition  of  facts 
which  may  be  presented  as  evidence.  The  following  classification 
of  the  main  topics  discussed  in  the  four  books  is  well  worth 
the  perusal  of  the  reader. 
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BOOK   i. 
What  facts  may  bb  pxtESRNTED  as  EviDECB  (Admissibilitt). — 
Part  |.— Relevancy. 

Title  I. — Circum-tantial  Evidence. 

Sub-Title  1.— Evidence  to  prove  a  human  act. 
'     Topic  I.  — Prospectant  Evidence. 

Topicll. — Concomitant  Evidence  (Opportunity,  Alibi,  etc). 
To|>ia[lI. — Retrospectant   Evidence  (Traces.— Material,   Or- 
ganic and  Mental). 
Sub-Title  II. — Evidence   to   prove   a  human   quality    or  con- 
dition. 
Topic  I. — Evidence  to  prove  Character  or  Disposition. 
Topic  If. — Evidence  to  prove  Physical  Capacity. 
•  Topic  III. — Evidence  to  prove  Mental  Capacity. 
Topic  IV. — Evidence  to  prove  Design  or  Plan. 
Topic  V. — Evidence  to  prove  Intent. 

Topic  VI. — Evidence   to  prove  Knowledge,   Belief  or   (con- 
sciousness. 
Topic  VII. — Other    oflfences  or   similar  acts,  as  Evidence  of 
knowledge,   design,  or  intent. 

Topic  VIII. — Evilence   to  prove  Habit,  Status,    Course  of 

business,  or  Custom. 
Topic  IX. — Evidence    to  prove  Emotion    (Motive,  Feeling, 

Passion). 
Topic  X. — Evidence  to  prove  Identity. 

Sub-Title  III. — Evidence  to  prove  tacts  of  external  inanimtte 
nature  (Event?,  Conditions,  Tendencies, 
Causes,  Qualities,  and  Effects,  of  things 
and  places. 

Title  II. — Testimonial    Evidence. 
Sub-Title  I. — Testimonial  Qualifications, 
Topic  I.-^Organic   Capacity  (Mental  Derangement,    Mental 
immaturity,  Moral  Depravity). 

Topic  J  I.— Experiential  Capacity. 

Topic  HI. — Emotional  Capacity,  Interest,  Merilal  Relationship. 
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Topic  IV. — Testimonial  knowledge. 
Topis  V. — Testimonial  Recollection. 

Topic  VI. — Testimonial  Narration  or  Commanication,   inclad- 
ing  Confessions  of  an  accused  person. 

Sub-T«tle. — T»-slimonial  Impeachment. 
Topic  I. — Character,  Mental  defects,  Bias,  &c. 
Topic  II. — Bias,  Interest  and  Corrnption. 
Topic  III. — Moral  character.  Skill,  Memory,  Knowl-dj^,  &c. 
Topic  IV. — Specific  Error  (Contradiction). 
Topic  v.— Self-Con tradiction. 
Topic  VI.— Admissions. 
Sab-Title  III. — Testimonial  Rehabilitation. 
Title  In. — Autoptic  Preference  (Real  Evidence), 
Pwft  II. — Rnles  of  Auxiliary  Probative  Policy. 
Title  I. — Preferential  Rules. 
Sab-Titlo  I. — Production  of  Documentary  originals. 
Sub-Title  II. — Rules  of  Testimouial  Preference. 

Topic  I. — Provisional  (or  Conditional)  Testimonial  Preference. 

Topic  n. — Conclusive  (or  Absolute)  Testimonial  Preference. 

Title  II.— Analytic  Rules  :  The  Hearsay  Rule. 
Sob-Title  I.— The   Hearsay  Rule  satisfied. 

Topic  I. — By  Cross-Examination. 

Topic  n.— By  Confrontation. 
Sob-Title  II. — Exceptions  to  the  Hearsay  Rule. 

Topic  I.-  Dying  Dechiration. 

Topic  11. — StateTients  of  Facts  against  Interest, 

Topic  HI. — Declarations  about  family  History  (Pedigree). 

Topic  IV. — Attestation  of  a  Subscribing  witness. 

Topic  V. — Regular  Entries. 
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Topic  VI.— Sanlry  Statements  of  Deceased  Porsoa*. 

Topic  VII.— Reputation . 

Topic  VIII.— Official  Stalements. 

Topic  IX. — Learned  Treatises. 

Topic  X.— Commercial  and  Professional  la^t?,  Register!  jiml 

Reports. 
Topic  XL — Affidavits. 
Topic  XI J. — Statement  by  a  Voter. 
Topic  XIIL — Declarations  of  a  Mental  condition. 
Topic  XIV.--S[X)ntaneous  Exclamations. 

Sub-Title  IIL— Hearsay  Rule  not  applicable    (Verbal  acts,  Res 
Gestre,  &c.) 

Snb-Title  IV. — Hearsay  Rule  as  applicable   to   Court   officers 
(Jurors,*  Judge,  Counsel,  Ihterpreter) . 

Title  III.— Prophylnctie  Rules. 

Sub-Title  I— Oath. 

Sub-Title  IL— Perjury  Penalty . 

Sub-Title  IIL— Publicity  of  Trial. 

Sub-Title  IV.— Sequestration  of  Witnesses. 

Sub-Title  V.  -Prior  Notice  or  Discovery,    of   Evidence   to  the 
opponent. 
Title  IV.— Simplificative  Rules. 

Sub-Title  L— Order  of  presenting  Evidence. 

Sub-Title  IL— Rules  of  Exclusion  for  confusion  of  issues,  Unfair 
prejudice,  or  Undue  weight. 

Sub-Tltle  III— Opinion  Rule. 
Topic  L— General  Principle. 
Topic  IL— Opinion  Rule  applied  to  Sundry  Topics. 
Topic  IIL— Opinion   Rule  applied  to   Testimony   to   Moral 

character  and  IVofessional  Skill. 
Topio  lY.— Opinion  Rule  as  applied  to  Handwriiiog-Bvideiice* 
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Title  v.— Quantitative  Bdes. 
iteb-Title  I. — Number  of  witnesses  reqaired» 
Topic  !.— Bales  Depending  on  the  kind  of  Issae. 
Topic  II  —Roles  Depending  on  tjie  Wad  of  witness. 
Bob-Title  II. — Kinds  of  witnesses  reqinred. 
Sab-Tide  II — Verbal  oempleteness. 
Sab-Title  IV. — Authentication  of  Docvments. 
III.— Rules  of  Extrinsic  Policy. 
Titte  1  — Rales  of  absolute  Exclusion. 
Title  IL— Rules  of  Optional  Exclusion. 
Sub-Titte  I.— Privilege,  in  General. 
Sub-Tiile  II.— Viatorial  Privilege. 
Sub-Title  III.— Testimonial  Priyilege^ 
Topic  A.— Privileged  Topics. 
Topic  B— Privileged  Communications. 
"'♦— P*">'®  Bvidence  Rule  (Constitution  of  Legal  Acts). 

BOOK  II. 
By  whom  Evidbncb  must  bb  pbbsehtkd. 
(Burden  0/ proof  ;  Presumptions). 
Title  I.— General  Theory. 
Title  II.— Burdens  and  Presamptions  in  specific  Isuies. 


BOOK  III. 

To  WflOM  EVIISKCB  MUST  BE  PbESENTBD. 

(Lot©  and  fact ;  Judge  and  Jury). 


BOOK  IV. 
OF  WHAT  PioposrnoHS  NO  EvwBuoB  nbbd  bb  Pbbsbntbd. 
TiUe  L— Judicial  Notice, 
^n.— Judieial  Admissions. 
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A  treatise  v\hieheont«ins  su'h  myriad  sorts .o£  important  Topi<^ 
an  1  Sub-topics  cannot  be  dismiss'^J  with  a  short  and  brief  review. 
No  reviewer,  however,  can  (io  full  justice  to  Professor  Wigmore  in  the 
limited  space  whicli  he  can  afl'ord  as  a  book- reviewer.  But  the  high 
rank  which  this  unrivallel  wo'k  is  destined  to  occapj  in  tlie  legal 
literature  of  the  day  demands  and  deserves  a  little  more  sjiace  wiiich 
we  glatlly  give. 

The  auusiial  nomenclature  invented  and  the  uncommon  and  ex- 
traordinary expressions  and  phrases  coined  by  the  ingeniousProfessor 
have  vastly  enriched  the  legal  phraseology  of  the  Law  of  Evidence, 
though  to  a  practising  lawyer  of  the  old  school  these  flashes  of  the 
Professor's  versatile  genius  will  appear  rather  dazzling.  The  future 
Legislator,  however,  will  profitably  draw  upon  this  thesaurus  of  legal 
Vocabulary  while  drafting  his  tiny  Act  or  Code  on  Evidence  for  his 
Stale  or  Country.  He  will  gather,  without  much  ado,  the  sense  and 
reason  of  many  ostensibly  empirical  rules  of  evidence. 

The  subject  has  been  di*cnssed  from  historical,  metaphysical  as 
well  as  practical  standpoints.  The  conception  is  gteat  and  grand  and 
has  been  most  elegantly  and  ably  executed.  On  many  a  moot  point 
the  author  has  given  his  own  sound  opinion  and  supported  it  by  invul- 
nerable arguments.  The  citations  from  the  American,  Canadian  and 
English  treasures  of  Judicial  exposition  are  copious  and  profuse. 
11  ad  any. Title,  peruse  any  Topic  and  you  cannot  but  feel  the  ele- 
gance of  style,  lorce  of  expression,  originality  of  thought  and  sound- 
ness of  views. 

The  treatise  is.equally  suited  for  theLaw  library  as  well  as  for  the 
individual.  No  Law  library  in  the  world  should  be  without  ifc.  The 
Indian  Lawyer  for  whom  the  law  of  evidence  is  compressed  within  the 
four  corners  of  a  smallAct  of  167  Sections  will  find  this  scholastic  work 
a  store-house  of  information  and  a  mine  of  learning  both  as  throw- 
ing light  on  the  true  import  of  the  sections  of  the  Act  and  as  ex- 
plaining and  amplifying  the  points  which  cha«icterize  it  here  and  there 
as  difficult  and  incomprehensive. 
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DUTIES  OF  CORONERS. 

The  ancient  legal  obIi«;ation  of  a  coroner  to  hold  inqairj  into 
t^eoaas)  of  death  of  persons  dying  under  pecnliar  oircam^tances 
has  been  recently  erophasi:'ed  by  the  decision  of  the  Divisional 
Coqrt  in  KtfX  v.  Graham^  of  which  a  weekly  note  appeared  at  p  268,- 
anie.  This  duty  to  hold  inqaest  has  its  basis  in  the  common  law, 
was  re.ulated  and  defined  by  the  old  statute  De  officio  coronatorii 
(4  Edw.  I.  st.  2],  and  is  expressly  enanciated  in  the  Coroners  Act, 
1887,  which  consolidated  the  law  relating  to  coroners.  Under  that 
enactment,  where  a  coroner  is  informed  that  the  dead  body  of  a 
person  U  lying  within  his  jarisdiction,  and  there  is  reasonable  cause 
to  suspect  that  such  person  has  died  either  a  violent  or  nn  unnatural 
death,  or  has  died  a  sudden  death  of  vvhich  the  cause  is  unknown,  or 
that  such  person  has  died  in  prison,  or  in  such  place  or  under  such 
circamstanccs  as  to  require  an  inquest  in  pursuance  of  any  Act,  the 
coroner,  whether  the  cause  of  death  arose  within  his  jurisdiction  or 
not,  is  required  as  soon  as  practicable  to  i^sue  his  wan  ant  for 
sammoning  not  less  than  twelve  nor  more  than  twenty-three  good 
ani  lawful  men  to  appear  before  him  at  a  specified  time  and  place, 
there  to  inquire  as  jnrors  touching  the  death  of  such  person.  In 
the  event,  of  n  death  in  a  prison  the  gaoler  is  under  statutory 
doty  to  inform  the  coroner  before  the  body  is  buried. 

The  coroner's  jury  having  been  assembled  they  niast  be  sworn  by 
or  before  the  coroner  diligently  to  inquire  touching  the  death  of  the 
person  on  whose  bo ly  the  inquest  is  about  to  be  hell,  and  a  true 
TerJict  to  give  according  to   the  evidence.     The  coroner  and  jury 
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ranst,  at  ihe  fir?t  sitiing  of  tho  inqiiesS  view  the  body,  and  the 
coroner  is  obli<'ecl  to  examine  on  oath  toaching  the  death  ail  penons 
who  tender  .  their  evidence  respecting  ihe  facts,  and  all  "per  ons 
having  knowledge  of  the  facts  whom  he  thinks  it  expedient  to 
examine. 

Considerable  responsibility  rests  upon  the  coroner  in  the  exercise 
of  his  discreiion  as  to  the  necessity  for  the  holding  of  an  inquest 
in  any  particular  case.  An  inquest  must  be  held  in  every  case  of 
a  death  of  which  the  cause  is  unknown,  but  iho  initiation  of  an 
inquest  defends  entirely  upon  the  coroner.  It  h  is  b^en  said  that 
when  a  coroner  receives  from  tho  proper  police  authorities  informa- 
tion of  a  sudden  death  in  order  that  an  inquest  miy  be  held,  and 
whore  there  is  no  medical  certificate  of  death  from  any  natural 
cause,  or  other  ground  on  which  he  can  reasonably  form  an  opinion 
as  to  the  actual  cause  of  death,  it  is  his  duty  to  hold  an  inquest, 
and  that  in  such  a  case  he  can  net  properly  exercise  any  discretion 
to  the  contrary  unles-*,  by  inquiry  or  otherwise,  he  has  obtained  such 
credible  informatii'U  as  may  be  suflSrient  to  satisfy  a  reasonable 
mind  that  death  aiose  from  illness  or  some  o  her  cause  render- 
ing an  inquest  unnecessar3\  The  late  Mr.  Justice  Slcpfteji  held 
tho  view  that  although  a  coroner  hus  no  absolute  ri-rbt  to  hold  in- 
quests in  every  case  in  which  he  chooses  to  do  so,  yet  he  not  only 
may  but  ought  to  hold  an  inquest  whenever  there  is  a  reasonable 
suspicion  tjiat  there  may  have  be«n  something  peculiar  in  the 
death,  that  it  may  have  been  due  to  other  causes  than  common 
illness.     (See  reg.  v.  Price  (,1880, 12  Q-  B.  A,  at  p.  248.) 

In  the  rare  event  ot  a  coroner  refusing  or  neglecting  to  hold 
an .  inquest  which  ought  to  be  he'd,  the  High  Courii  have  power, 
upon  application  made  by  or  under  the  authority  of  the  Attorney 
General,  to  order  an  inquest  to  be  held  touching  the  death.  The  same 
course  is  possible  "  where  an  inquest  has  been  held  by  a  coroner 
that  by  reason  of  fraud,  rejf'ction  of  evidence,  irregularity  of  prj- 
ceedjngs,  insufficiency  of  inquiry  or  otherwise,  it  is  necessary  or 
desirable  in  the  interests  of  justice  that  another  inquest  should  be 
held ";  anil  in  such  case  the  court  may  quash  the  inquisition  on 
that  inquest.     (See  Coroners  Act,  1887,  f.  6  (1).) 

In /?<>«  V.  (?ra/iawi.i*upm),  which  came  before  Lord   Alvetiiom 
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Kennedy   and   Rulleij,    J  J.,  on     ilie     2na    of   last   month,    a   rule 
niV  liad  been  obtained  calling   on  a   coroner   to   ^how   cause    wliy  a 
writ  of  mamiam//i  should   not  isnie  to  him  to   hold   a   fresh  inquest, 
and  a  wirt  of  c^r</orar/   to  quash  a  verdict   given    by   a  jury   at   an 
inquest  held  by  the  depiity-rocncr  on  a    man    who   died   in  prison. 
The  raatorial  f a- ts  were  that  a  man  named   Hutchion    had,   on    pro- 
cecHngs  at  petty  sessions  upon   a   summons   and   cross-summons  for 
as«=aults,  bren  found   by    ilio  magisl  rates  to   le   the   aggressor,   and 
sentenced  to   two    months*    imprisonment.     After    being   in    prispn 
for  one  mon^h  he  di«  d  in  pri-on,  and  in  consequence  an  inqu'^st   was 
held    by     the  depuiy-coroner.     The   jury   relurncd    a   verdict  that 
Hntcheon  died  fnm  paialysis   following   upon    injury   to  the   skull 
which  had  set  up  an  abscess  in   tlie    brain,    and    such    injury   had 
been  occnsioned  before  his  admision  to    prison.     Prorecding.s    were 
subsequenlly  iMstitited  un  icr  s-ction  C  oE  the    Coroners    Ac%    1887, 
to  which  we  have  already  mado  reference.     The    Director  of    Public 
Prosecutions  stated  on  affilavitlhiit  the    dr c.  assd    had    alleged    that 
the  injury  was  ci.usel  by  a  |  ieco  uf  old  iron,   and  that  it   appeared 
to  be  probable  that  the  injury  from  which  the  deceased  died  was  caus- 
ed by  a    blow  not  inflicted  in  self-defence.     On  the  other  hand  d^^pufy- 
coroner  en  affid  »vit  stated  ihat,  there  being  no  allegation  thatany  person 
was  liable  to  be  dealt  with  for  eiiher  murder  or  manshiu^hter,  neither 
the  jury  nor  himself  con-idered  it  necessary  in  ihe  inlerests  of  justice 
to  do  more  than  ihey  did.     The  coroner,  who  jipp  are  I   in  per.on  to 
show  cause   again  jt  the  rule  for  the  mandamus  and  certiorar!^  argued 
that,   inasmuch   as  there  had  been  a  m  igisterial  inquiry  at  which  the 
deceased  had  been    foimd  to  be  the  aggressor,  (here  was  no  necessity 
for  any  further  inquiry  ihun  had  been  made  by  the  deju'y  coroner. 

The  rule  for  the  wjamf(imi/5  to  hoM  a  frei?h  inqiest  and  for 
ihe  cerlhrari  io  qnash  the  verdict  of  the  depuly-coroncr's  jury  at  tlie 
inquest  was  made  absolute,  Lord  Alcerstone^  C.  J.  stating  that 
his  judgment  was  based  solely  on  thn  supremo  importance  of  main- 
taining the  duty  of  a  coroner  to  inqiiro  into  the  cause  of  death. 
The  Lord  Chief  Justice  pointed  out  that  when  one  looked  at  the 
ilocumeDt  which  was  before  the  coroner  when  the  inquest  was  culled 
for  it  was  clear  that  it  might  well  have   appeared    that    the   inquiry 
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which  was  made  was  a  sufficient  inquiry.  It  appeared  to  biin^ 
however,  on  the  adlitional  facts — facts  which  were  not  Lron«*ht 
forward  at  the  time  that  the  inqtiiry  was  c tiled  for — that  cause 
bad  been  shown  for  the  rule.  With  regard  for  the  co'oner'd  con- 
tention that  there  was  necessity  for  a  further  iiiquirr,  Lord 
Alcerstone  was  of  opinion  that  the  fact  that  (he  death  occurred  in  the 
prison  did  not  exonerate  him  from  holding  a  thorough  inquiry.  As 
it  appeared  from  the  affidavit  of  the  dcpufy-coroner  that  at  the  time 
of  the  inquest  there  was  a  snggestidu  of  an  affray,  it  was  tlie  coro- 
ner*s  duty  to  make  some  inquiry  into  that  matter.  Undrr  the.'e 
circumstances  the  coroner  is  under  a  staiutory  duly  to  the  puMic  to 
inquire  into  matters  further  :han  iho  mere  cruse  of  death. 

The  Attorney-General,  in  support  of  the   rule,   af(er    referring 
to  the  sections  of  the  Coroners  Act,  1887,  which   imp ose   on   a  coro- 
ner the  duty  of  inquiry  into  the  cause   and   circumstances  of  dea^b 
and  of  examining  persons  who   can   give   cvilence   relating   thereto, 
pointed  out  that  the   fact   thut   the   dcceaseJ    mot   with    the   iojury 
.  before  he  entered  the  prison  made  no   difference.     This  vitw  was,  as 
we   have   seen,    accepted    by    the   couit.       The  Attorney- General, 
however,  farther  urged  that  until  the  evidence  was  tested,  it  would 
be  impossible  to  say  whether   the  Director  of    Public   Prosecutiuns 
ought  to  launch   a  prosecution   for  manslaughter.     With  regard  to 
this  part   of  the   argument  in   support  of  the    rule,  the  Lord   Chief    | 
Justice  said  that  there  was  not  in  hiso{>inion  any  right  on  the  part  of   i 
persons   responsible   for   prosecution     lo  have   the  assistance    of  a 
preliminary  inquiry  by  a  coroner.     '^  Supposing  that  there  had  been  a 
sufficient     inquiry,"    continued     Lord     Aherslone^    "such   persons 
would   not   be   entitled    to   have   a  futher   inquiry   by   the  coroner 
merely   for  their   assistance    in     determining   whether   |  roceedinj[S 
ought  to  be  taken."     It  is  indeed  clear  that  the  duties  of  the   coroner 
as  to  the  investigation  of  the  cause  of  death  in  certain  circumstances 
are  quite  distinct  from  those   of,   and   in   no   wav   controllable  by, 
the  authority  responsible  for  the  direcion  of  public  prosecutions. 

llie  Justice  of  llie  Peact* 
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THE  LAW  AND  LAWYERS. 
By  Hon.  John  F.  Philips 
Every  student  oE  history   is  impressed    with  tlie   Tacl   tha»  the 
history  of  halE  the  world  is  that  of  nomndic  baibari.^m  where 

'^  No  common  weal  the  human  tribe  allied, 

Bound  by  no  law,  by  no  fixed  morals  tied, 
Each  snatched  the  booty  which  his  fortune  brought, 

And  wise  in  instinct,  each  his  welfare  sought." 

In  the  wandering<  of  thoasands  of  yeir?,  like  locust-i,  the 
hordes  came,  swarming,  Aying,  singing,  ami  dying  ;  nnd  agaii)  they 
came  only  to  swarm,  to  sing,  and  to  die.  Nowhere  did  they  dedi- 
c:ite  a  single  mountain  fastnc-s  to  the  freeilom  of  individual  man, 
or  build  one  temple  to  justice.  While  in  the  other  half,  though 
begirt  with  the  splendors  of  civilization,  from  Genesis  to  the  Ser- 
mon on  the  Mount  it  was  liitle  more  than  the  meretricious  di.^play 
of  crowned  hca'ls,  absolutism  in  government,  and  fetich  ecelesiasti- 
cism.  Man  was  little  more  in  the  panorama  than  the  herds  which 
Abraham  divided  into  flocks  and  Aristotle  classified.  He  sacrificed 
continually  upon  the  altar  of  the  kingdom  and^  the  empire.  His 
flock.<«,  hii  estates,  an  1  his  person  were  at  the  caprice  and  behest 
of  the  potentate,  of  the  atiointed  king  and  priest,  in  the  concrete 
government  stood  for  fore**,  where,  of  supposed  nece«<sity,  the  ruler — 
the  state — was  of  more  consequence  than  the  constituent. 

It  was  a  process  of  evolution,  filtrating  through  centuries  of 
cruel  prerogative  the  grossness  of  superstition,  and  the  selfishness 
of  power,  by  which  the  races  learned  that  government  withoat 
oppression  was  inseparable  from  the  sense  of  justice  to  the  indi- 
vidual subject,  and  that  the  state  was  magnified  just  in  proportion 
as  the  citizen  grew  in  consequence. 

It  was  reserved  for  I  he  classic  age  to  give  birth  to  the  office 
of  the  advocate  for  the  litigant ;  and  it  was  reserved  to  our  sturdy, 
rugged  Anglo-Saxon  ancestry,  upon  the  meadows  of  Runnymede, 
to  write  into  the  very  bonework  of  our  political  organism  that  the 
state  must  maintain   the   rule     of    justice   that    hears    before    it 
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coudenms,   th  it  proceeds  u  )on  iuqairy,  and  renders  judgment  only 
after  trial. 

The  world  is  given  to  the  idea  that  the  lawyer  is  the  mere 
product  of  this  civilizition,  the  foam  on  the  billows  of  its  ocean. 
The  truth  of  this  history,  however,  is  that  no  profession  among 
men  has  heen  su  rh  an  im,)ortaj»t  factor  in  the  vindication  of  hmnm 
rights  and  the  alvaneement  of  universal  justice  between  the  state 
an  I  the  subject,  and  between  man  and  man,  as  the  real  lawyer. 
And  just  so  lo.ig  a<  tiio  profession  recalls  an  1  holds  in  sentimental 
devotion  its  ancient  traditions,  will  it  maintain  it-*  primacy  in 
hoiorablrt  achievement  and  popular  respect,  and  no  longer. 

With  all  hh  al/in;3  nvifci  ii  In.Mii  J,  aj'utei  5H  aiJ  crifti- 
nes3,  the  advocate  ha<  n^ver  surpassed  in  nobility  the  conception 
the  anc'cnt  Greek  and  Roman  had  of  his  office,  that  without  pri<e 
or  ret  liner  he  should  fee  to  it  that  the  strong  should  not  des[K)il 
the  weak,  or  the  wrong  triumph  over  the  right  ;  which  coni'cption, 
theorotioally  at  least,  has  been  soi^ht  to  be  perpetuated  in  English 
a-id  Amorian  jurisprudenco  by  regarding  him  as  an  adjunct  to 
tho  c  >uris  in  the  administration  of  justice. 

The  underlying  thought  in  all  this  was  not  based  more  on  the 
idealism  of  the  preferment  6f  his  envied  o**ice  than  the  sense  that 
his  transcendent  abilities  an  1  [)owers  of  speech  might  not  become 
II  mere  article  of  purchase,  to  thwart  the  ends  of  public  justice 
and  become  a  menace  to  social  order. 

It  ii  not  only  a  hurtful  misconception,  but  a  deplorable  per- 
version of  a  calling  — that  is  "  the  pride  of  the  human  intellect*'— 
that  for  m'3re  hire  the  lawyer  should  lend  himself  to  the  advocacy 
of  any  cause  however  meretricious,  or  the  promotion  or  deft* nee 
of  any  scheme,  however  pregnant  with  danger  to  the  state  or  to 
society. 

There  is  no  disguising  the  fact  that  the  tendency  of  *'  the 
learned  professions"  is  too  much  in  the  direction  of  money-getting, 
regarding  their  calling  rather  as  "  get  rich"  opportunities  than 
for  honorable  achievemont  and  |>03itive  good.  There  are  men  of 
*'  the  clerical   cloth"    who,   if    they   did    not   answer   when    some 
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other  man  was  calleJ,  yet  never  fail  to  recognize  in  it  the  voice 
of  God  when  the  trumpet-sound  comes  from  a  vineyard  proclaiming 
an  increased  salary.  They  "  mike  broad  thtir  phylacteries  aTid 
enlarge  the  borders  of  their  garments  to  be  seen  of  men,"  forgetting 
that  he  ^ho  was  the  forerunner  of  the  great  Master,  whom  they 
profess  to  serve,  clothed  in  camel's  hair,  his  luins  girded  with 
leather,  his  meat  of  locusts  and  w il  I  honey,  trod  the  wasteplaces 
and  the  flinty  by-wiys  with  bleeding  feel  in  fulfilling  his  sublime  mis- 
sion. There  are  physicians  skilltjd  in  the  arts  of  materia  mcdica  and 
surgery,  so  tenacious  of  what  they  term  "  professional  etiqiiei" 
that  they  would  not  sacrifice  it  to  save  h'fe  in  a  hovel,  from  the  ^ 
ravages  of  gangrene  or  the  agonies  of  appendicitis;  yet  w)jo' 
without  standing  on  tho  order  of  their  going,  will  brave  reproach 
and  the  howling  tempest  cf  a  midn'ght  storm  to  reach  i ho  gilded 
home  of  a  millionaire  suflEt-iing  with  a  gum-1  oil  or  iho  grqt ; 
or  leave  a  Bel-'hnzzar's  feast  or  a  |  raj  er- meeting  to  tmswer  the 
ciU  from  a  hysterical  Leires  c  »mplaiiung  of  insoinn'a,  in  dread 
of  dying  of  a  rose  ''  in  aromatic  puin  " 

And  now  turning  to  3011,  doctors  of  law,  who  boaft  that 
"  the  sparks  of  all  the  sciences  ai^e  rakrd  up  from  tho  ofcihes  of 
the  law,"  are  you  paying  devotion  le^s  to  Mammon  Jli»n  at  the 
shrine  of  Justice?  Do  you  think  more  of  the  caa?e  than  the 
fee  ?  Do  jou  boll  \our  profession  as  the  merchant  dots  hid  |:oo'ls, 
for  sale  to  ariy  patron  who  has  tho  mon*y  ?  Do  you  decline  a 
case  because  you  believe  it  to  be  dil!'hone^t  or  docs  its  arcep'ance 
depend  upon  the  hizo  of  the  fee  ?  Do  you  que.^t'on  the  interi-rty 
of  the  ease  prcser.ted  and  *Murn  it  down,"  or  do  you  su^rrest 
to  the  8«.<pect  how  much  and  what  evidence  is  necrs-ary  to  win 
it,  with  the  thought  that  he  will  supply  it  whether  fnlse  or 
true?  Do  you  promote  strife  or  discourage  and  discountenance 
Yoxatious  litiga  ion  notwithstanding  the  temptation  of  a  Inrge 
retainer?  Do  you  hear  the  statement  of  facts,  and  then  l.*ok 
up  the  law,  and  finling  the  cnse  I  ail  fo  inform  the  client,  or  do 
you  first  look  up  the  law  and,  with  a  suggestive  wing,  tell  him 
to  get  witnesses  suflScient  to  enable  )ou  to  get  bejond  the  judge 
on  the  bench  to  the  jury,  who  30U  believe  from  prejudice  or 
ignorance  may  be  cajoled  into  a  favorable  verdict  ?     Do  you  retain 
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in  jour;  fervJce  a  hired  pack  of  swift  bicyclists  to  chase  the 
amba*acce  c  'nveying  to  the  hospital  some  nufoi  tunate  iujared 
man  from  a  railroad  wreck,  to  get  the  suit  for  damages  before 
the  surgeon  chloroforms  him  for  an  amputation  ?  Do  you  send 
your  standing  expert  doctors  to  attenl  the  auto|sy  and  iLen  hunt 
up  the  survivors  entitled  under  the  statute  to  maintain  an  action 
for  damages  ? 

Do  you  attend  labor-union  picnics,  and  with  impassio  ed  words 
harangue  about  "  government  by  injunction,"  "  ihe  captains  of 
industry,"  and  the  ^reat  octopus  of  capibil  and  the  aggressions  of 
corporate  power,  and  like  old  Cato,  who  wiih  retiration  exclaimed, 
'*  Carthagena  delenda  esC'*  proclaim  etorniil  was  between  labour 
and  capital  ;  and  then  descending  from  the  platform  distribute  your 
professional  cardi  inscribed  "  Damage  Suits  a  Specialty"  ?  And 
when  you  get  beyond  the  court  to  the  jury,  draw  a  pathe  ic  picture 
of  the  squalid  home  of  the  one-legged  or  one-armed  victim  of  an 
accident,  with  wife  of  the  scanty  dress,  sallow  cheek,  and  sunken 
eye,  with  skeleton  baby  pressed  to  her  desert  b.  som  ;  and  after 
you  have  obtained  a  very  considerable  verdict  an  I  collected  the 
judgment,  *'  cuss  the  court"  for  its  charge  to  the  jury,  and  then 
pocket  one  half  ti  the  proceeds  for  your  fee  ?  Do  you  go  to  the 
]cgi*>lature  and  get  the  laws  changed  so  as  to  promote  pernicious  litiga- 
tion by  abrogating  long-establislied  lules  of  law,  crystallized  by 
the  learning  and  experience  of  the  most  erudite  lawyers  and  the 
wisest  jurists,  so  that  the  shyster  and  the  charlatan  may  have 
'^  ample  scope  and  verge  enough"  lo  win  causes  against  the  lawyer 
whose  fame  i?  the  honest  work  an«l  study  of  years — vigilanti  annorum 
lucubratlonU  ?        , 

It  can  never  be  too  often  said  or  too  earnestly  urged  that  the 
pmfession  of  .  the  lawyer  is  essentially  an  intellectual  pursuit.  It 
involves  the  noblest  attributes  of  the  mind  and  heart,  and  the 
richest  endowments  of  education.  As  its  practice)  should  be  in- 
separable from  the  idea  that  it  is  the  servitor  of  justice,  its  pursuit 
should  never  cross  the  side  linos  of  morality  or  deflect  from  the 
pathway  hedged  about  with  honor.  There  shotiM  bo  no  {>laco 
in  it  for  the  man  who  knows  no  ethics  and  affects  no  morality.  It 
should  be  inhospitable  to  the  charlatan  and  hostile  to  the  pretender. 
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The  American  Bar  and  Bench  are  to-day  conEronte  I  both  with 
a  condition  and  a  theory.  It  is  m  uiifest  (o  every  observant,  thoaghtn 
fal  person,  that  4ho  bo  ly  poliiic  is  poiseiseJ  of  a  fever  of  nnres^ 
Oondttions  here  and  iherp,  inso^.arable  from  the  energized  activities 
ofaach  a  conntry  and  snch  a  people  as  onrs,  afford  occasion  for  th^ 
spasmodic  dpctriaaire,  the  agitator,  an  I  the  pseudo -reformer.  No- 
Utiog  80  demonstrate)  the  necessity  for  stability  of  fundamental 
law,  and  the  uoyiel  iing  adherence  to  its  settled  rules  of  constrno- 
tion,  in  such  times,  biciuse  they  h>ld  in  lea^h  the  demago^^ne, 
the  time-server,  and  the  revolutionist. 

The  shyster  proclaim)  that  the  Bar  Association)  design  ti 
build  up  a  profe-ssional  aristocracy  and  a  monopoly  in  practice.' 
The  political  demagogue  inveighs  again  constitutional  restraints 
and  limitation  as  impeding  an  I  obstructing  the  present  wint) 
and  demands  of  certain  clases  of  the  people.  The  public  press 
arraigns  the  judiciary  for  adherence  to  precedents  insteal  of 
miking  "  case  law,"  to  gratify  the  unreasoning  and  unappea)jtble 
appetite  for  sensational,  dristic  administration  of  what  it  calls 
**  opportune  justice.'* 

College  professors,  who  often  recall  what  a  publicist  said, 
tk:it  if  he  desire  i  to  punish  an  organized  community  he  wouM 
nssign  a  pbiloop'ier  to  govern  it,  are  constantly  in  their  lectures 
knrlittg  invectives  against  establishel  rules  of  law  add  settled 
principles  as  false  in  theory  ;  that  they  should  be  abolished  in  order 
to  liken  our  system  of  jurispru  ience  an  I  procedure  to  that  of  the 
French,  to  have  n6  legal  precedents  but  let  every  Cii?e,  like  the 
heathen,  be  a  law  unto  itself. 

Tliese  idealists  w  uM  havo  substituted  eighteenth  century 
Sociology  for  our  twentieth  century  notions  of  organized  government. 
Thej  contend  for  the  social  compact  theory,  that  men  should  obey 
the  government  and  thj  law  merely  bvcause  of  the  advantagjaA  they 
derive  from  it,  and  that  therefore,  both  should  be  laid  ariill^  t3 
frayed  and  worn-out  garm-  nt^  whenever  the  members  of  ||(^ 
compact  conceive  that  they  do  not  fufly  share  in  tlieir  beneficence.    . 

llouiseaa  was  the  highest  exponent  of  this  doetrin«,   the   in 
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iion  of  ffjiich  caused  tbe  brilliatit  and  volatile  de  'l4imaHiiie  to 
assert' that  *' the  state  takes  upon  itself  the  midsioD  of  etilighteD- 
ing,  developing,  spiritaalizing  and  sanctifying  the  souls  of  tiie 
people,"  and  consequently  if  it  fail  in  any  of  these  it  sbouU  ^aot 
claim  either  allegiance  or  service  of  the  citizen. 

In  contradiction  to  this,  at  tliedawn  of  the>f)ioeteenth  o^otavy 
tome  Jeremy  Bentham,  with  his  clear  demonstration  of  the  un- 
historical  and  unphilosopnical  social  compact  theory,  substituting  for 
it  the  saving  doctrkiejiha  tlaw  is  the  common  force  organized  tfor.tbe 
composite  whole  to  oppose  injustice,  and  that  the  peo)4e  obey  tbe;law, 
as  declared  by  the  courts,  because  it  comes  from  the  source  of 
expounded  justice.  MacauUy  well  said  that  Bentham  found  the 
system  a  gibberish  and  left  it  a  science.  Being  invested  with  for<^ 
to  compel  justice,  the  law  can  neither  oppress  any  person  nor  despoil 
him  of  his  property,  liberty,  or  life,  because  its  mission  is  to  prot^ect ; 
or  as  Cuto  expresses  it :  "  The  very  laws  themselves  wish  that  they 
should  be  ruled  by  right." 

It  is  thus  that  the  law  gives  stability  to  government,  certainty, 
and  assurance  to  the  administration  of  justice.  Under  its  genius 
business  transactions,  are  least  trammeled,  fewer  artificial  obstacles 
are  interposed  to  individual  pursuit,  .and j  the  freest  play  is  givrn 
to  individual  talent,  because  the  law  hedges  them  about  with  exact 
rules,  founded  on  experience  and  rational  science. 

<  >  If  I  might  be  indulged  the  liberty  of  an  apt  term  to  designate 
it,  I  would  caiU  certain  tendencies  of  the  day  spasmodical  emotion. 
The  public  press  has  recently  excoriated  the  judiciary  for  hotdij)g 
that  the  Federal  Constitution  means  just  what  it  says,  that  ^V  no 
person  shall,  be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself."  It  so  declared  because  mistaken  popular  opinion 
took  aidvantage  of  the  revulsion  of  popular  feeling  against  corrup- 
tion and  bribery  in  high  and  low  places,  demau'ling  that  we  should, 
in  semblance,  return  to  the  epoch  of  trial  by  hue  and  cry,  with 
its  concomitants  of  the  thumb-screw,  the  pillory,  and  the  rack. 
And  forthwith  a  headless  legislature  is  swept  from  the  pedestal 
pt^  staid,  consertatjve  judgment  by  an  enactment  as  if  it  could 
BttlUfy  or  luspend  the  supreme  law  of  the  land,   little  reokoning 
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o>f  tbe  pit  From  which  the  Erainers  oE  oar  national  organic 
law  dag  a»,  and  the  rock  on  which  they  sought  to  place 
our  feet.  < 

Akin  to  this  ebullition  of  excilemont  that  is  stimulated  iutd 
dangerous  activity  on  successive  temporary  provocations,  a  clamof 
arises  from  the  press  and  the  hustings  about  ^^  millionaire  Senate"  ; 
and  every  town  and  country  convention  passes  resolutions  demanding 
that  the  Federal  Constitution  be  amended  so  as  to  enable  some 
ffllow  to  get  into  the  Senate  who  is  vox^  praeterea  nihil.  The 
man  who  said  that  ^'  money  talks*'  did  not  realize  how  this  would 
be  discounted  by  the  modern  politician,  who  is  '^  a  verbal  horror 
atid  a  rhetorical  nuisance."  Some  selfish,  ambitidus  fellow,  like 
a  Saxon  baron,  is  able  to  gather  around  him  in  his  fortress  of  influence 
a  band  of  super-serviceable  admirers,  whom  he  teaclies  to  cry  odt 
*^  AxU  Cwsar,  aut  nihily^  and  thereby  prevent  the  election  of  a  senator 
by  the  legislature,  and,  forgetting  the  wholesome  maxim  that  ^^  it 
were  better  to  endure  the  ills  we  have  than  fly  to  those  we  know 
not  of"  a  popular  clam'>r  arises  for  direct  election  by  the  people. 

Gentlemen   o£  the   Bar,   I  am  an  old  fashioned  believer  in  the 
notion  that  the  wisest,   the   most   far-seeing   and   unselfish   patriots 
the  World  ever  produced  were  the  men  who  made  our   federal   form 
of  government.    They  were  not    school    men    or    pedants,   much 
less- were  they  mawkish  philanthropists  or   "furious  doctrinaire's." 
They  wasted   not  their  oil  in  rode  lamps  over  the  profundities  of 
Ix>ek^,  the  philosophy  of   Hume,    or  the   metaphysics  of   Burke. 
But  they  were  more   heroic  than   J^on's  crew,  and  they  sought 
mid   grasped   a  prisse   more  precious  than  the   poet's   fancy.     No 
rach  stHte  buiMers,  or  more  cunning  artificers  of  government  the 
world  ever  »iw.    They  had  explored  all  lands  of  history,   and   gar* 
nered   all   that   was    valuable    in     statecraft,    and     all    the     rich 
treasures  of  the  scioncs  of    government.    They  had  felt    the  keen 
edge  of  oppression.    They  stood  at  the    cradle  of  republican  liberty 
and  witnessed  the  nation's    baptism  of   blood.     They    drank    from 
the  very  air  about  them  the  spirit  of  personal    freedom    and   the 
abhorrence  of  despotic,  power.     In  the  very  creed  they  formulated 
larka  tbe  spirit  of  the  men  who  made  it. 
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The  f ramers  of  our  Federal  Consiitation  bad,  under  the  old 
articles  of  confederation,  experiinented  with  a  single  popular  repre- 
sentative body,  as  the  Congress,  They  saw  its  vice,  its  weakness, 
and  its  failure.  They  realized  that,  in  a  mere  popular  assembly  like 
that  swept,  as  it  inevitably  was,  by  intermittent  passion,  urged 
by  in  a  mere  popular  assembly  like  that,  "  illicit  ndvantat;e"under 
the  mastery,  ofren  of  the  impassioned  reckless  orator,  moved  by 
sinister  motives,  such  a  bodywas  liable  to  be  led  into  what  Madison 
described  as  '*  the  indelible  reproach  of  c!ecreeing  .  .  .  Ibe 
hemlock  one  day  and  statues  on  the  next." 

They  becamj  profoundly  impre  sed  with  the  necesiity  of 
the  interposition  of  come  more  staid,  self-^ioiseJ,  independent  body, 
to  protect  the  people  against  the  ra-^hness  and  sudden  passion  of 
their  own  immediate  deleg  ites  ;  for  libarty  *  s  )m  jtimei  needi  to  be 
-protected  against  itself.  After  they  had  d^-bated,  deliberated, 
an^l  sought  divine  guidance  over  the  best  solution,  first,  vihether 
it  should  be  a  senate  appointed  by  the  executive  from  nominations 
made  by  the  respective  state  legislatures  ;  or  secoml,  a  senate) 
elected  by  the  peop!e  ;  or,  third,  elected  by  the  respective  state 
legislatures,  they  adopted  the  latter  without  a  dissenting  voice. 

.  Faults,  it  may  be  conceded,  the  plan  may  have  ;  but  on  the 
whole  it  has  worked  wonderfully  well  for  more  than  a  century.  By 
the  consensus  of  publicist  and  statesmen  throughout  the  world  the 
.  United  States  senate  is  recognized  to  be,  in  dignity, .  gravity  an  I 
considerAto  action,  second  only  to  the  national  Supreme  Court,  it 
is  the  great  conservative  protective  force  in  national  legislation.  Let 
not  the  ax,  swung  by  rathless  or  thoughtless  hands,  be  too  eagerly  laid 
at  the  root  of  the  sheltering  tree,  planted  by  ttle  men  whose  patriotism 
won,  whose  wisdom  safeguarded,  and  whose  blessings  consecrated  tbis 
largest  of  liberty  and  security  we  enjoy. 

The  instability  and  change  in  the  laws  is  a  growing  evil  in  this 
county.  Between  one  and  two  thousand  statutes  are  being  annually 
enicted  by  our  state  legislatures.  The  people  are  encouraged  to 
believe  tliat  the  remedy  for  evpry  imaginary  ill  in  state  and  society 
'  lies  in  legislation.  Sumptuary  laws;  contrary  to  the  genius  and 
spirit  of  our    governmental     system,   are  '  muHipIjing    in  every 
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direction.    The  personal  habits  and  morals  p|  the  people  are     snb 
jected  to  le^^ishitive  regulation.     Legislation  is  urged  as  a   remedy 
for  poverty.     It  takes   supervisory   guar<iianship  o£   cur   avocations 
nnd    industries.     It   trenches   upon    the   office   oE  the  church,    the 
schoolhouse,  an  I  the  forces  of   personal   morality   and   self-reliance. 
The  state  mast  keep  the  chinchbug   out  of  the  farmers'  (ielils  and  tlie 
grasshopper  from  sitting  on    his   fence.     It   must   keep   the  drones 
and  infection  out  of  his  bee-liives,  and  train   the   b3es   where   to   get 
the    honey,     due.      It    mu4t .  keep      **  the    hloady    murmin "    o:it 
of    his    cattle     and     the     cholera     out     of  .  his    hog?.     Jt     must 
regulate     the    mirketi    and    the     laws   of     supply   and    dtmand. 
The  legiJator  lays  deep  and  broud,  as  he  thinks,  his    fane   by    hoast- 
int^of  the  number  of  bills   ho    inlrohices,    ranging  from   amending 
the  state  and  federal  conslitutions   to    describing   the    crook    of  ihe 
worm  ill   the   f^nco.     Statutes    are   created   one  session    to    be   re- 
pcalcl  tha  next.     No  business  man,  or  as^ocialion  of  men,  cm  venture 
upon  any  business  enterprise  under  existing  st  itute,  without   appre- 
hended danger  of  its   early   change   or   modification,    or   some    new 
regulation  or  burden  imposed  upon  it. 

No  lawyer  ca-i  rely  upon  the  garnered  wealth  of  a  lif )  of    study 
as  to  the  r.iles   of  evidenc*   and    prin^uplos   governing   the    rights 
of  men,  Ifst  all  miy  bo  changed  by  the  legislature  in  session. 

When  the  late  S^mator  Vest  and  myself  were  practising  Inw 
as  partners,  we  were  assigned  by  the  court  to  examine  a  long 
sycamore  fellow  from  the  Walash,  Indiana,  on  his  yp|  li(alion 
for  admission  to  the  B.ir.  I  took  him  over  tlie  perfunctory 
grounds  of  the  text-book-».  lie  could  not  answer  correctly  a  ques- 
tion. 1  sail  to  him:  "  My  frien  I,  you  do  not  appear  to  have  read 
any  law  books  at  all.'*  He  answered  ih  it  ho  had  been  teaching 
school  in  the  country,  boarding  with  Squire  A,  a  justice  of  the 
peace,  who  tol  I  him  that  all  a  man  h^d  to  do  to  qualify  himself 
for  the  practice  of  law  was  to  study  the  statutes:  **Try  me  on  that, 
and  1  will  answer  you."  Whereat  Vest  |ut  in  and  said:  '*  Young 
man,  that  woii't  3o  at  all.  The  next  fool  legislature  that  meets 
at  Jeffers6n  City  is  liable  to  repeal  till  you  know." 

No  greater  service  could  be  rendered  to  the   state  by   the    Bar 
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A^socialion^  tli»»n  to  efficourage  rt»presentalive  lawyers  now  tnd  lli^ti 
prepossesseJ  with  no  "  f»d,"  wiih  no  self-serving  schemes  to 
promote,  but  in?pireJ  with  a  lofty  sense  of  duty  to  ibe  ooimnoD- 
wealth,  to  go  to  the  legislature,  evrn  if  they  have  to  "  ^toop  to 
conquer"  fo  get  therr^  and  weed  out  as  much  as  possible  the  ten- 
gle>I  growth  that  chokes  our  «&titutes.  Uo  couM  at  least  challenge 
th6  attention  of  the  lawmakers  by  reading  to  them  the  yet  bunting 
words  of  Madison,  which  have  lost  nothing  of  their  virile  force 
and  applicaiility  in  the  wear  of  116  years:  "  What  indee»l»  are 
all  the  explaining  and  amending  laws  which  fill  and  disgrace  our 
voluminous  col-s  but  so  mmy  monuments  of  defi'-ient  wi?«dom — 
so  many  iinpenchments  exhibited  by    each    succeeding   against    each 

preceding  legislature It  is  of  little  avail  to   the   people 

that  the  laws  are  made  by  men  of  their  own  choice,  if  the  laws  be  so 
voluminous  that  they  cannot  be  read,  or  so  incoherent  that  thej  can- 
not be  understood  ;  if  they  bo  repealed  or  revised  before  they  are 
promulgated,  or  undergo  such  incossmt  changes  t&it  no  man  who 
knows  what  the  law  is  to-dcy  can  guess  what  it  will  be  to-morrow. 
The  liiw  i^i  defined  to  be  a  rul*^  of  action,  but  how  can  that  be  a 
rule  which  is  little  known  or  less  fixed  ?  " 

One  of  the  greaieat  burdens  of  responsibility  laid  upon  the 
judiciary,  state  and  federal,  results  largely  from  incousiderate, 
rash,  and  reckless  legi:?l^tion,  to  s  iv  nothing  of  confronting  those 
malcontents  that  infest  every  community,  like  carrion  birds  oE 
prey  lo)ki:ig  for  putrescanc*,  of  stor.ny  petrels  flddged  amid  the 
waves  and  nurtured  in  (he  tempests  of  agitation  and  disorder. 
Lsgisl  itors  strive  to  meet  the  unreasonable  demands  of  the^e 
interests  and  classes,  growing,  out  of  our  complex  industries  atad 
stimulate]  entirprises.  Any  measure  or  policy,  however  drastic, 
visionary,  or  extreme,  goes  into  enactment  or  resolution,  under 
the  fury  of  passion  and  the  spur  of  momentary  expediency.  It  is 
all-suficient  if  it  but  meets  the  impulse  of  the  hour. 

Woe  unto  the  judge  who  must  pftss  uj)on  thrfr  legality  !  Yet, 
he  mu^t  keep  faith  with  the  laSV  as  the  Mussulman  keeps  the  faiih 
of  tha  Kora*!,  and   tU^  Christian  that  of  his   Bible.     In   dtAng  it 
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the  jodge,' Jit  times,  finds  his  Gethsemane;  And  he  mast  bow  liu 
<i«¥oied  head  to  the. vials  of  wrath,  poored  from  ioiigue  .and  pen  of 
tiie  disappointed  anthors  of  illioit  conception.  ^' In  all  that  ,tri.^s 
uenVsoalshow  :few  withstand  the  test!"  It  requires  a  subli|n«r 
conrage  fpr  the  judge  and  tlie  lawyer,  under  such  conditions,  ,  to 
ftand  firm,  and  vindicate  the  supremacy  of  law  tfa^an  tl^t  .of  the 
soldier  who  confronts  the  cannon's  mouth,  or  the  fireman  -^ho 
mounts  h:s  ladder  wreathed  in  flames,  to  rescue  human  life  from 
a  burning  building,  or  that  of  the  life-saver  who  lashes  himself  to 
his  boat,  to  beat  the  angry  billoyrs,  to  save  the  shipwrecked 
crew  in  the  midnight  storm.  The  unyielding  proprieties  of  his  office 
will  not  admit  of  either  asking,  and,  perhaps,  paying  at  advertis- 
ing rates,  for  space  in  the  public  press,  or  to  take  the  hustings,  in 
his  defence.  He  cm  only  lift  his  beaming  forehead  to  the 
heavens,  and  let  the  tempest  expend  its  fury;  trusting  to  that  trans- 
muting power  "  without  wliich  we  are  poor,  give  what  you  will; 
with  ili  rich,  take  what  you  w.U  away"  —the  consciousnes*  of 
having  done  duty  as  an  enlightened  conscience  j-ives  him  to 
a^it. 

.There  .  is,  however,  connected  with  such  epochs  of  sporadic 
4isteniper  the  opportunity  for  the  real  lawyer  and  the  trqe  judge. 
They  disclose  the  stufE  he  is  made  of,  the  gold  on  the  dross  that 
DfMiy  be  in  his  mental  or  moral  make-up. 

It  has  been  said  of  John  Marshall  that  he  found  the  federal 
Constitution  «a  skeleton  and  clothed  it  with  flesh  and  :  blood, .  macje 
it  a  breathing,  living  thing.  But  I  question  if  any .  one  act  in  his 
great, life  laid  deeper  and  broader  the  pedestal  of  his  ensuring 
fi^Qie,  in  ihe  .  reign  of  law,  as  when  he  displayed  the  intellectual 
Jhoaesty  ^nd  j^noral  courage,  despite  his  personal  inclination,  to  say 
to^Xhomas  Jefferson  and.  (he  aroused  antagonism  of  an  incensed 
public  opinion  that  the  law  of  the  land,  which  he  was  sworn  to 
r^pect  and  enforce,  forbade  the  sacrifice  of  even  Aaron  Burr  to 
mppcmse  the  appetite  of  public  clamor.  When  now  and  then  the 
^ack  Cades  thuuder  at  the  gates  of  the  citadel  of  our  constitu- 
tional guaranties  of  liberty  and  property,  proclaiming  to  their 
tiUtfj^QkuqnaUon  loUowers  t   *' The  first   thing   we  do  let  us  kill  all 
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the  lawyers,"  and  the  sentiment  is  echoed  from  tlie  pros  and  the 
hustings,  we  shOnlJ  never  forgel.  for  the  moaient  that,  it  .was  the 
ineffaceable  infamy  of  a  Pontius  Pi'ato  who,  aft-r  conceding  that 
he  found  no  evil  thing  in  the  humble  Nazirene  arraii^ned  before 
him,  yet  re 'ease  I  the  culprit  Biribba*,  a:id  siirrend-ired  to  the 
mob  for  execution  the  purest  man  whoso  life  ever  gladdoneil  the 
worl  1  with  light  an»l  hope. 

Unless   it   w.is    written   in    the   irrovocible  chapter  of  destiny, 
or   foreordiineJ,    thit   Jesa^   shoall    thus   be  sacrifice  J,  to  quiet  for 
the    moment   the   mob.     I    have  nlwayi  folt  that  if '•  JaJgie"  Pilate 
hal    before   him   such   a  lawyar  a?  (Cicero,  or  su^h  ^awye  s  as  those 
who  defended  Airon  Burr,  the    vertebra   of   the  jud^e    mi^^ht    have 
been  strengthened  and    the    mob  been  tilked  down,  and  the  infamy 
of  the  trial  fallen  to  the  lot  of  Judii  Isca'iot.     For   no    matter    ho^ 
stronn^  or    how    weak  tha  man   who  sits   on    th»^    b?nch,    he    must, 
atter  all,  lean  for  support  upon  the  bir.     The  brightest  and  sweetest 
flower  thit  shed^  its  fragranc-j  upon  the   air  will  choke    and    wither 
amid   the  overgrowth  of    noxious  weods.     A   platojn    of    pigmies 
can  pull  down  a  giant.     A   Ther^iites   may  confuse  with  ribaM  jest 
an  Achilles.     Evil  c jmnunications  not  only  corrupt    god   manners, 
but  our  environments  often  stifle  our  aspirations  and  stunt  oiir  mental 
.iu«l  moral  growth.     The  suii  draws  skyward  the  cedar  topj  ;  but  the 
tramping   of  herds   about    ihe    roots    will  cau^e  it  to  de-ay  arid  fall. 
The  judge   is    often  but  the  mirror  that  reflects  the  character  of  the 
bar  around    him.     If   he   give   back  distorted  images  of  justice  and 
righteousness,  it  U  much  bccausj  the  lawyers  about  him  are   crooked 
and   warped.     If  the   b.ir   hy  inspired     by     high    i  leafe,  standing 
rectus  in   curiae  exhibiting   true   nobility   of    charac'er,  intellectual 
greatness  and   rare   culture,    the  tond^iucy  is   to   mike   the  judge 
himself  what  Cicero  lauded  as  perfectus   magister.     If   there   be  any 
noble  impulses  throbbing  in  the  breast,   or    any   Promethean   spark 
alive  in  the  sal,  the  one  will    bear   sweet    fruit   and   the   other    will 
blaze  out  into  generous  light  when  the  social  atmosphere  we   breathe 
is  pure,  and  the  voices  we  hear  c  )me  from  the  mountain  elevations  of 

Truth,  Honor,  and  Justice. 

KariMas  city  Mo.,  A'pril  m5'  (^The  Oreen  Ba^.) ' 
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REVIEWS. 

lll«MMllei|tlieliiteppr«tatloii  •#  Steti»t»9-B/ 

J.A.  Theobalil,  M.A.,  F.R.S.  P«blwhed  by  Sweet  iina|Maxwell,  Ltd,, 
3,  CbflDcery  Lane,  London.     Fourth  Ed.,  1905.     25  f. 

The  Fourth  edition  of  this  memorable  work  has  jnst  com« 
out.  The  book  already  enjoys  a  world-wii:e  fame,  and  does  not 
stand  in  need  of  any  praise  from  our  pen.  The  learned  editor  of  the 
present  edition  has  '  literally  adhered  to  the  intention  of  his  pr^ 
i!eces«or,  Mr  A.  B.  Kempe,  M.rAr,  F.  B.  8.,  the  editor  of  i\t^ 
third  edition,  whose  ehief  aim  was  '^  to  secure  its  production  in  Hm 
form  it  wouli  have  assumed  had  the  author  lived  to  complete  it.** 
The  volume  has  increased  by  nbotit  foi  ty  pages  owing  to  oumeroat 
references  to  the  judicial  pronouncements,  on  the  Interprr-tatioB 
of  Statutes,  made  between  the  years  1890  and  1905  ;  but  tha 
fundamental  principles  have  undergone  no  change.  In  iis  rovisei 
and  enlarged  form,  this  is  the  only  up-to-date  work,  on  the  Construe* 
tion  of  Statutory  Law,  in  the  fi^ld.  And  we  have  no  doubt  that  H 
will  be  heartily  welcomfd  by  the  whole  English  speaking  world. 


The  Law  of  Landlord  and  Toi|aat  !■  Oaaada  — B|^ 

Edwin  Bell,  LL.  B.,  of  Osgoode  Hall,  Barli^ter-nt-law.  PulJisliel 
by  the  CanadaLawBookCompany,Toronto  :  Ed.  of  1904  |  7.  50=3lju 
Jd=  Rs.  28.  7.  pp.  936  +  Ixi 

In  this  huge  volume  of  about  one  thousand  pages  is  set  forth 
tlie  law  of  Landlord  and  Tenant  as  in  force  in  the  Provin6(  s  aii4 
Tetrituries  of  Canadu,  other  than  Quebec.  The  b'-ok  is  divided  into 
five  parts,  the  first  four  of  which  treat  of  the  folloi»ing  subjects  : 

(1)  Creation  of  the  Behuionsliip  ;  [2)  Terms  of  the  Beiatioo- 
ship,  (:->)  (  hange  of  Parties  to  the  Belationship  ;  (4)  Determinatios 
of  the  Belationship.  Part  five  consiss  v(  a  collecti  n  of  formi 
tvhici),  it  is  hoped,  will  be  found  generally  us  ful.  The  principles  «f» 
clearly  stated,  and  the  Cana'lian,  English  and  American  auiiioritif« 
are  profusely  cited.  The  erudite  author  has  spared  no  painn  i# 
make  the  book  Coitiprehenslve    and  interesting.    Ihe   collection  «f 
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forms  at  ihe  enJ  is  a  very  commen<lable  feature  and  considerablr 
enhances  the  usefulness  of  tlie  Yolume.  Every  {)hase  of  the  subject  is 
treated  in  a  clear  and  simple  style.  We  have  read  the  volume 
through  and  are  glad  to  find  that  the  principles  expounded  and 
elucidated  therein  are  substantially  the  same  as  generally  govern 
the  rt*lation  of  the  Landlord  and  Tenant  in  India.  We  hope  the  book 
will  be  found  as  useful  in  India  as  elsewhere.  Therefore  we 
feel  no  hesitation  in  recommending  it  to  the  Indian  Practitioner. 


The Canadlaii  Railway  Act  1903— Annotated bvAngns 

Macmurchy  and  Shirley  Denison,  of  Osgoode  Hall,  B;irristers-at- 
Law.  Published  by  the  Canada  Law  Book  Company,  Toronto  : 
Ed.  of  1905.  pp.  730  +  xxxviii.  ^  7.  50=31  s.  3d.=  Rs.  23.  7. 

This  annotated  edition  of  the  Canadian  RaUway  Act,  1903,  has 
been  sent  to  us  for  the  purpose  o!  review.  As  the  Act  is  a  Statute 
of  local  application  to  Canada  it  is  practically  of  co  special  use  in 
our  Country.  Its  provisions  phow  that  it  U  an  enactment  designe  I 
lor  a  country  of  very  alvancad  civilisation  an  1  lo^nl  notions  India 
is  perhaps  too  backward  to  have  such  a  law.  But  wiih  all  thiit 
a  student  of  comparative  jurisprudence  will  find  the  Act  a*  well 
as  the  commentary  thereon  a  useful  and  interesting  study. 


Th^  Law  of  Arrest  li|  Civil  ai|d  Criminal  Actioqs  - 

By  Harvey  Cortlandt  Voorhees  of  the  Boston  Bar.  Published  by  the 
Boston  Book  Company,  Boston.  Ed.  of  1904.  pp.  168  +  xxi. 
^2.00=  8  8.  4d.=R8.  6.  4. 

This  charming  little  Volume  contains  a  clear  and  concise  exposi- 
tion of  the  principles  and  rules  relating  to  arrest  n  Civil  and 
Criminal  cases.  The  statements  of  law  have  been  copiously 
supplemented  with  citations  from  American  authorities.  In  the 
preparation  of  this  treatise  the  author  has  endeavoured  to  produce  a 
work  so  exhaustive  that  the  profession  will  feel  justiBed  in  pronoun- 
cing it  a  standard  authority  on  the  subject  with  which  it  deals.  At 
the  same  time  the  style  is  so  simple  that  it  will  be  intelligible  even 
to  those  not  versed  in   legal   lore.     The   Police  Officers  as  well  as 
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tlie  other  Officers  of  law  in  iDdia,  who  are  often  called  upon  to 
invade  tlte  sacred  rij{lits  of  personal  liberty  of  His  Majesty's 
Indian  subjecls,  must  read  this  book,  so  that  they  may  be  able  to 
discharge  J  heir  onerous  duties  with  a  full  understanding  of  the 
rights  of  the  people,  as  well  as  their  own  rights  and  duties. 


Tho  Punjab  Pre.eii||itloi|  /lot,   II  of  1905.— Br 

Shadi  Lai,  M.A.,B.C.L.,  Barrister-  at-law.  Ed.  of  1905.  pp.   205  + 
ix — R.0.4. 

True  to  his  promise  Mr.  Shadi  Lai  has  produced  his  com- 
mentary on  the  Punjab  Pre-emption  Act,  II  of  11^05.  The  com- 
mentary, as  expected,  is  both  exhaustive  and  critical.  The  able 
author  has,  to  a  great  extent,  succeeded  in  throwing  light  on  the 
trne  import  of  the  slovenly-drafted  provisions  of  the  Act.  But  his 
interpretation  U  not  accurate  in  some  cases.  For  example  we 
do  not  understand  section  19  of  the  Act  in  the  sense  in  which  Mr. 
Sbadi  Lai  nnderstundg  it.  On  some  other  points  also  his  notes  do 
not  meet  with  our  entire  concurrence.  But  we  must  say  that  the 
commentary  displays  our  friend's  high  and  sound  acquisitions  in 
understanling  and  interpreting  the  law.  Tiie  book  shows  a 
thorough  research,  and  we  have  no  doubt  that  he  must  have  been 
at  It  for  some  time  before  the  Act  camo  f.om  an  embryo  into 
fetus  and  finally  left  the  anvil  of  th.  Legislature.  We  heartily  con- 
gratulate our  friend,  and  feel  agenuine  pleasure  in  recommending  his 
learneJ  commentary  to  the  profession. 
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''  NULLUM  TEMPUS  OCCURRIT  REQL" 

A  recent  trial  for  murder  at  the  Durham  assizes  has  pointedly 
illstrated  the  application  oE  the  maxim  which  serves  as  a  text 
for  this  article.  CJivil  proceedings  in  respect  of  the  various  classes 
of  tortious  acts  all  have  their  appropriate  period  o£  statutory 
limitation  after  the  eiHux  of  which  the  right  of  the  individual 
to  pursue  his  remedy  is  lost.  The  general  doctrine  of  the  limitation 
of  actions  is  based  upon  the  assumption  that  it  is  in  the  best 
interests  of  the  public  and  of  thd  State  that  there  should  be  some 
finality  in  the  possibility  of  litigation  :  interest  reipuhliccu  ut  sit 
finis  litium.  Cogent  grounds  for  this  assumption  undoubtedly 
are  the  brevity  and  uncertainty  of  human  life,  the  imperfection 
of  human  memory,  and  the  difficulty  of  the  preservation  of  accurate 
testimony.  The  reasons  being  of  equal,  it  not,  indeed,  of  greater, 
force  when  viewed  in  relation  to  the  institution  of  criminal  pro- 
ceedings, it  is  not  a  little  remarkable  that  no  general  time  limit 
has  been  imposed  by  the  Legislature  within  which  a  prosecution 
for  a  criminal  offence  must,  if  at  all,  be  instituted. 

Summary  proceedings  before  justices  must,  as  is  well-known, 
ID  the  absence  of  any  other  special  statutory  limitation  in  the  case  of 
any  particular  offence,  be  instituted  within  six  calendar  months. 
But  apart  from  this  provision  of  the  Summary  Jurisdiction  Act, 
1848,  and  apart  from  some  few  enactments,  notably  the  Criminal 
Law  Amendment  Act,  1885,  and  the  Public  Authorities   Protection 
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Act,  1893,  which  provide  statutory  limitations  to  the  commence- 
ment of  certain  classes  of  prosecutions,  the  principle  of  (he  common 
law  that  the  C: own  may  legally  institute  a  crininal  pr^sectrtioa 
notwithlsanding  any  lapse  of  time  since  the  commission  of  the  crime 
IS  still  in  force.  As  the  Uw  at  present  stands,  therefore,  a  prosecution 
for  a  felony  or  a  misdemeanour  may,  in  general,  be  commenced  at  any 
time,  however  remote  from  the  commission  of  the  cffence.  The 
only  practical  safeguard  against  the  hardship  which  might  result 
from  this  condition  of  the  law  seems,  indexed,  to  be  afforded  by 
the  natural  unwillingness  or  disinclination  of  a  jury  to  convict 
where  a  prosecution  has  been  undertaken  by  the  Crovin  after  an 
unreasonable  lapse  of  time. 

A  very  remarkable  illuslrjition  of  the  existing  state  of  the 
law  appears  in  the  case  of  Rex  v.  Appleton^  in  which  the  prisoner 
Was  indicted,  tried,  and  onvicted  in  July,  1905,  after  a  l.'xpse  of  no 
Jess  than  twenty-three  years  for  wilful  murder  committed  in 
July,  1882.  From  the  evidence  given  nt  the  trial  it  appears  ihat 
last  March  the  prisoner,  John  Appleton,  a  mason,  went  to  the 
police-station  at  Great  Yarmouth  and  made  a  rambling  statement 
to  the  effect  that  he  had  murderel  a  mm  at  Newcastle  more  than 
twenty-two  years  ugo.  He  was  intoxicated  at  the  time  of  making 
the  statement  and  was  detained  in  custody.  On  the  next  day  iX 
his  request  he  had  an  interview  with  the  chief  constable  of  Great 
Yarmouth,  to  whom,  after  being  duly  cautioned,  he  made  a 
detailed  confession  which  he  afterwards  signed.  In  this  confession 
he  stated  that  in  May,  1882,  he  travelled  from  Great  Yarmouth 
to'  Newcastle  on  the  steamer  East  Anglian^  in  company  with  a 
man,  since  dead,  called  Earnshaw,  to  look  for  work.  After  being 
in  Newcastle  a  few  days  they  met  a  man  on  one  of  the  roads 
outside  Newcastle,  an  1  thinking  he  had  some  money  they  hit 
him  en  the  head  with  sticks,  robbed  him,  and  left  his  body  in  a 
dyke  two  l*t;et  deep.  They  then  walked  to  Jedburgh  and  entered 
the  service  of  a  farmer  there  whose  house  they  afterwards  broke 
into.  They  were  arreited  for  the  burglary  and  each  received 
six  months'  imprisonment. 

In  consequence   of  this  confession   investigations   were   made^ 
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by  the  police,  who  ascertained  that  a  murder  hnd  in  fact  been 
committed  in  July,  1882,  at  a  place  called  Pity  Me,  eleven  miles 
from  Newcastle,  which,  in  its  main  details,  corresponded  with 
the  murder  alleged  in  the  confession.  It  further  appeared  that 
in  Septemler,  1882,  two  men  callei  Appleton  and  Earn^haw  had 
been  convicted  at  Jedburgh  of  burglary  and  received  aentence 
of  (is  months'  hard  labour,  and  that  a  steamship  called  the  Edit 
Anglian  had  been  actually  plying  between  Yarmouth  and  Newcastle 
in  the  year  1882. 

As  the    result   of   these   investigations    consequent   upon    ibe 
confession,    John  Appleton  was   indicted  for   the  wilful  murder  of 
William    Ledger,   a    miner,  between    the    2nd    and  the  8th  of  July, 
1882.   He  came  up  for  trial  before  Grantham,  J.,  at  the  last  Durham 
assizes.    At  ihe   trial,  counsel   who    prosecuted   on    behalf  of  the 
Treasury  intimated  that,    owing   to   the   very   long  period,    twenty- 
three  years,  which  had  elapsed  since  the  murder,    it   Whs    impossible 
to  call   direct   evidence  of   the   murder.     Evidence    was,  however, 
jjiveri  as  to  the  prisoner's  confession,  Iii^  signed  statement  confessing 
the  crime   was   proved,   and   evidence    was  adduced  in  proof  of  the 
circumstances   disclosed   by   the   police  investigation  which  we  hare 
already   narrated.     The   prisoner   having    pleaded    not   guilty,   the 
case  for   the   (5rown   seems   to   us   even  at  this  j<tage  by  no  mean« 
convincing,   notwithstanding   the   written  confession,  in  the  absence 
of  any  direct  evide nctt  a^  to   the   murd^^r.     Recollecting   the   axiom 
that  the  onus  of   proving   beyond   any   reasonable  doubt   that   the 
prisoner  had    committed    the   murder  was   upon   the   prosecution, 
it  would  appear   to   be   almost  impossible  for   such   onus   to  ha?e 
been  satisfied   without   direct   evidence    as  to    the   crime,   unless, 
indeed,  the   prisoner  h  id   adhered  to  his  statements,  the  very  truth 
of  which  was  put  in   issue  by  his  plea  of  not    guilt3\     The   prisoner, 
towever,  elected   to  go  into   the   witness   box  and  give    evidence 
on  his  own    behalf.     He   stated   that   he   had   suflEered  for  several 
years  as  the   result   of   an  accident   to    his  head  received  when  he 
vas  a  young  man.     It  was  true,  he   said,  that  he  had   gone  to   the 
North  with   Earnsbaw   to    look  for  work  and  thut  he  had  been  con- 
victed of  J^urglary,   but  it  was  n6t  true  that  he  had  committed  ihe 
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murder    with   which  he  was    charged.     Moreover,   he    accounted 
for  his  having  confessed  to  the  murder  by  saying    that   he  had   read 
about  it  at  the  time  in  the  papers,  and    that   it   had    preyed    on   his 
mind  ever  since,  and  that   this,   combined    with  the   effects    of   his 
accident,  had  led   him   to   think    that    he   had    actually   committed 
it.    The   plausibility   of    this  explanation  of  the  confession  of  guilty 
is  at  any  rate  supported  by  the  very  numerous  and  well   authenticat- 
ed  instances  of   persons   of    morbid   or   neurotic    disposition,  upon 
reading  of    a   sensational      crime,     giving   themselves   up   to    the 
police  and   confessing  to   having   committed   it,  which  confessions 
have  upon  investigation  been  ascertained  to  be  without   the  remotest 
foundation.     In  this   case,   however,    the  jury  deliberated    for   an 
hour,  and    then    found    the    prisoner    guilty.     The  learned  judge 
before   passing  the   death  sentence     upon    the    prisoner  intimated 
that  he  would   see  that   the   circumstances   of    the  case   were  fully 
brought  before  the  Home  Office.     For  the  reasons  we  have  indicated, 
we  incline  to  the  view  that   the    better   course  would   have   been 
for  the  learned  judge  to  have  directed  the  jury  that,    having   regard 
to  the  absence  of  any  direct  evidence   of  the    crime  being   available 
to  the  prosecution,  and  to  the   absolute  withdrawal  and   explanation 
by  the  prisoner  of  his   confession   of  guilt,   it   would,    in    the   verj 
peculiar  circumstances  of  the  case,  and  recollecting  that  the  prisoner 
was  by  law  entitled  to  the  benefit  of   any   reasonalbe  doubt,  be   safer 
tor  them  not  to  convict.     It   is   not,   indeed,    to   be   supposed    that 
the   Home  Secretary  would  allow   a   capital    sentence    to   take   its 
course  in   a   case   when    nearly   a   quarter  of  a  century  has  elapsed 
between  the  crime  and  the  conviction ;  nevertheless,  the  fact  that  our 
legal  procedure  at   the   present  time  permits   a   prosecution    to  be 
instituted  by  the  Crown  and  sentence  to  be  passed  in  such  a   ease  is 
certainly  worthy  of  comment. 

{The  Justice  of  the  Peace) 


THE  END  OF  LAWYERS. 

(BY  JAMES  HAMILTON  LEWIS.) 
I  am  asked    "  whether  a  young   man  should  enter  the  law,  if 
he  has  desires  in  that  direotion,  and  whether  there  are  oompensationi 
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in  the  choice  to  justify  him.  '  I  am  forced  to  answer  this  by  appro- 
priating the  reply  whicli  Socrates  made  to  Tliersites  when  the 
yonng  man— after  obtaining  from  the  sage  advice  as  to  the  different 
things  he  should  do  -propounded  his  final  query,  "  Shall  I  marry, 
sire  ?  "  To  which  Sacrates  replied,  "  As  to  that,  whether  you  do 
or  not,  you  will  regret  it. " 

1  answer  that  in  this  day,  whether  the  man  who  desires  the 
law  shall  enter  it  or  not,  he  will  regret  it.  And,  answering  whether 
there  are  compensations,  I  reply  in  as  equal  a  paradoxical  manner, 
the  compensations  are  of  the  highest  the  hopes  of  man  could  long  for, 
also  the  compensations  are  the  lowest  and  most  insufficient  that  a 
man  could  endure  and  survive  under. 

You  will  see  from  this   that  I  moan   to  indicate  that  all  depends 

upon   the   reasons   which   animate   the  ambitious  applicant.     It  all 

depends  upon   the  object  to   be  achieved  by  the  entrance  to  the  bar. 

1  not  only  say  that  the   law   is  the  most  uncompensatoiy  calling  of 

the  day,  in   proportion   to   the  labours  given  as  measured  by  dollars 

and  cents,  and  that  it  is   the   most  compensating   of  all  callings  as 

measured   by   the  fleeting  honours  of  the  world,   but  I  add  to  that  a 

prophecy.     It  is.   that  the  next  generation   will  behold  the  gradual 

abolishment  of   the  law  as  a  business  calling.     There  is  no  l-.nger  a 

necessity  for  the  existence  of  the  lawyer  under  the  present  conditions 

of  8<«.ety  or  .u  the  modern  organization  of   .he   world   of  commerce 

andbusmess.     The  next  century  will   behold  no  lawyers.     The  pre- 

sent  century  is  disclosing  that   they  are  only  incidentally  necessary. 

These  necessities  are   few  in   number,   the  majority  of  them  being 

an  obstruction  between  the  ends   which   should  meet  in  the  harmony 

of  economic  arrangement. 

Referring  to  the  question  of  compensation  in  money  it  is  in 
teresting  to  recall  that,  at  the  outesr,  the  lawyer  was  but  an  adviser 
to  the  source  of  justice.  He  was  not  expected  to  seek  compensation 
and  was  never  to  accept  any.  Under  the  old  Roman  system-from 
which  we  derive  much  of  our  form  of  law-he  was  but  the  adviser 
to  the  pr^tor.  It  was  dishonorable  and,  indeed,  an  offence  for  him 
to  take  money.  There  was  passed  a  decree  known  as  the  Cincia 
law,  which  forbade   the  lawyers  or  the   orators  to  either  accept  fees 
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or  presents  from  those  for  whom  thoy  pleaded.  Livy  did  not  hesi- 
tate to  charo;e  tliat  this  law  was  passrd  by  the  tribunes  to  protect  the 
people  against  the  influence  of  money  upon  the  courcse  of  justice, 
but  Hortensius,  the  Roman  lawyer,  made  brave  to  say  that  the  law 
was  passed  to  prevent  poor  men  or  men  of  lowly  brith  from  aspiring 
to  the  legal  profession. 

After  this  was  the  beginning  of  that  system  followed,  us  we 
have  followed  thousands  of  others  without  asking  the  reason  o! 
their  existence.  We  h  ive  pursued  blindly  that  English  law  which 
Tennyson  describes — 

That  lawless  body  of  Jaws  ; 

That  codeless  myriad  of  precedent ; 

That  wilderness  of  single  instances. 

Then  came  the  honorarium,  as  a  fee  ;  that  was  a  gift  which 
might  be  left  on  the  outer  t  »b!e  of  the  ante-room,  or  a  present  sent 
through  unidentified  sources.  Latterly  this  was  left  with  the  clerk. 
Later  it  was  sent  to  a  membsr  of  the  family  ;  then  to  the  solicitor — as 
we  had  then  under  the  English  system — and  he  transferred  it  to  the 
barrister.  Finally,  to  th»  coansellor  direct.  As  the  early  payments 
were  in  lands  when  money  was  not  a  medium,  these  gifts  were 
known  as  the  "  fief.'*  The  Welsh  in  their  pronunciation  dropped 
off  the  final  "  f  "  and  left  the  word  "  fie,  "  and  from  that  our  present 
word  "  fee '' has  come,  meaning  the  grant.  It  is  now  used  to  sig- 
nify the  compensation,  and  applies  to  lawyers,  doctors,  and  all 
others  whose  compensation  is  not  designated  by  wages  or  pay. 

Does  the  fee  or  compensation  justify  the  lawyer  from  tho  stand- 
point of  money  value  ?  At  the  outest,  for  basis,  nssume  the  high- 
est paid  counsellors  of  our  country.  Eminent  railroad  lawyers  receive 
from  $  25,000  to  |  50,000  a  year.  They  give  their  brains,  toil, 
science,  invention  and  capacity,  to  say  nothing  of  incidental  political 
influence.  The  result  of  this  is  to  produce  a  system  or  a  result 
which  confers  upon  the  owners  of  the  stock  and  to  the  principal 
proprietors  of  the  corporation  a  return  of  millions.  In  the  mean- 
time the  president  and  under  executive  officers  of  the  road  receive 
from  two  to  five  times  the  amount  of  compensation  that  that  law- 
yer  does    who   made   the   legality    and    strength    of  their   position* 


Digiti; 


zed  by  Google 


VoI..II.l  TfiE  Criminal  Law  Journal.  184 

possible.     Here   it   will    be  observe  1    that  had  that  lawyer  invested 
the  same  amount  of  capacity  in  a   financial    undertaking  or  corporate 
venture  he  wonM  have  inherited    the  millions  which  the  others  took 
who   were   a  part   of  the  s\  stem,   and  who  became  millionaires  as  a 
resnlt    of  the   genius   of   the  lawyer,    the  lawyer  being  compensated 
with  but  one  per   cent   of   the    100   per   cent   he  made  for  each  man 
around  him.     The  same  reasoning  applies,  in  thisag?,  to  the  counsel- 
lor for   any  other   large   corporate   enterprise.     We  will  assume  the 
medium  lawyer  of  general   practice,   known  as  the  lawyer  connected 
with    estiites   or   commercial  law.     The   real  estate  lawyer  contrives 
through   ingenui'y    to   extricate   property  from  a  perilous  confusion 
or  to  resuscitate  from  an  apparently  dead   situation  \  new  estate  or  a 
property  to  new  claimants.     In  eitiier  event,  his  success  in  the  vest- 
ing of  a   new  estate  to  those  who   formerly   hil    nothing,  or  saving 
it  to  one  from  whom   it   was   slipping   away,  becomes  the  origin  and 
cause  of  their  independent   enrichment.     Up   to  this  point  they  have 
contributed  nothing.     The   lawyer   obtains  a  small  percentage  of  this 
great  value  as  his    fee.     Hid    he   exercised    the    same   amount   of 
ingenuity  in  purchasing   the   outstanding   title    which  he  discovered, 
taken  it  to  himself,  and  then    brought  its  ownership  in    himself  and 
his  heirs,  he  would  have  become  the  millionaire  owner  of  the  property, 
or  endowed  himself  and  his  children  with  a  permanent  estate,  where 
to  the  contrary,   he   but   obtains  a   few   hundred   dollars  or  a  small 
percentage  of  the  Ian  J,  when  ho  ha?  been   the   origin  and  the  creator 
oE  the  whole  of  the  endowment  for  others. 

I  now  refer  to  the  general  practitioner  in  small  ani  large  towns 
alike.  I  take  up  the  mDst  comuion  form  of  litigation,  the  damage 
suits.  Under  the  pr^-sent  system,  by  which  the  burden  is  puu  on 
the  plaintiff  or  injured  person,  depriving  him  of  any  right  of 
recovery  if  he  has  been  guilty  of  any  conduct  that  a  judge  sitting 
in  cool  judgment  can  assume   was   negligent— overlooking   the  zeal 

of  the   workman   or   the   whip  and   spur   of  the  overmasters the 

injured  can  not  recover  at  all.  Nor,  if  incidental  with  the  work  it 
was  a  risk  with  which  he  must  be  thrown,  sufficient  to  create  the 
idea  that  he  understood  the  risk,  can  he  recover,  though  he  was 
wronged  by  the  co-operating  conJuct  of  neglect   by  some   fellow 
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workman.  Thus  we  will  see  the  chances,  at  the  outset,  are  against 
the  plaintiff.  The  lawyer  for  the  plaintiff  may  win  one  out  of  five 
cnses.  He  may  have  fifty  per  cent  contingent  fee.  The  client  is 
invariably  poor  and  without  means.  The  lawyer  must  pay  all  the 
expenses  through  the  many  appeals  and  all  the  expenses  of  iho 
court.  In  the  end  he  has  absolutely  no  net  result,  measuring 
the  causes  which  must  ba  lost  anl  others  where  the  compensation 
is  icsignificant.  Tiierefore,  if  that  counsellor  turned  the  same 
amount  of  ingenious  ability  along  mechanical  lines — which  he 
invented  as  the  essentials  for  basis  of  his  client's  recovery — he 
would  have  been  a  millionaire  patentee,  or  he  would  have  made 
a  successful  superintendent  and  manager  of  any  line  of  mechanical 
business  and  thus  become  independently  rich.  As  to  the  commercial 
lawyer,  he  who  rescues  from  bankrupt  estate  assets  through 
manipulation  and  contrivances  under  different  forms  of  business, 
he  obtains  one  or  ten  per  cent  of  the  result.  But  for  this  lawyer 
creditors  would  have  had  nothing.  Therefore,  where  they  receive 
100  per  cent  he  receives  ore  to  ten  per  cent.  The  exceptions  to  this 
are  rare. 

In  any  event,  the  same  ability,  the  sam^  skill,  which  is  brought 
to  bear  along  the  lines  of  commercial  shrewdness  and  financial 
manipulation  would  have  brought  that  lawyer  millions  as  a  promoter 
or  as  the  head  and  financial  guide  of  banking  or  commercial  estab- 
lishments. 

It  is  true  ninety  per  cent  out  of  every  one  hundred  per  cent 
of  lawyers  are  unfitied  to  the  demands  of  the  perfect  law- 
yer. Thus  the  percentage  of  failures  to  those  of  success.  One 
of  two  elomentals  makes  the  great  lawyer— either  great  talent 
or  great  industry.  The  first  succeeds  with  suddenness  and  display, 
the  second  with  slowness  and  reward.  There  is  many  a  good 
plowman  lost  in  the  poor  lawyer.  Which  also  proves  that  many 
poor  plowmen  can  become  great  lawyer.  All  of  this  concludes 
in  the  final  opinion  upon  this  branch,  that  he  who  enters  the  law 
for  the  purpose  of  money  compensation,  if  he  has  the  elements 
in  him  which  can  make  a  success  in  the  law,  could,  by  converting 
the  same  exertions  into   any   line   of   commercial   or    mechanical 


Digiti; 


zed  by  Google 


Vol.  J  I.]  Thr  Criminal  Law  JouBNix.  186 

pursuit,  make  ICO  to  500  per  cent  more  in  such  undertaking  Uian 
h©  can  at  the  law.  Therefore,  from  the  fioancial  standpoint  there 
are  no  compensations  in  the  law  commensurate  with  the  labours 
ftiven. 

I  turned  to  the  second,  in  which  there  are   all   compensations — 
compensations   greater   than   are   afforded   by   any   other   form   of 
calling  or  any  other  altitude  of  elevation.     The  conscientious  lawyer, 
anxious   to   be  an   agent   in    the   cause   of  right  to  the  citizen  and 
of   justice  to   the  state,   can    reap     a   noble    reward.     He   enters 
the  law  for  the  purpose  of  aiding  the  rights   of   man,   because  these 
rights   are   the  naturul  property   of   a  man.     These   are  :  His  life, 
unfettered   by  the   persecutions     of     the     powerful  ;     his   liberty, 
untrammelled  by  the  arrogance  of  government  ;   and  his   happiness, 
undismayed  by  the  threat  of  aristocratic  or  autocratic  discrimination. 
The  lawyer  who  lias  for  his   professional   life  this   object   finds   the 
compensation   in    seeking   the  benefits   realized   and    knowing   that 
he  was  in  some  degree  the  autlior  of  the   joyouji   lot   of   his   fellow- 
man.     In  this  comos  the  daty  to   state,  in   seeking   to  execute   the 
munificent   pcrpose   of  the   founders  of  a   free  government  to  the 
end  of  its  object,  which  is  to   secure   the    >:reatest   liberty   and    the 
greatest  justice  to  the  society  of  mankind.     For  these  he    may  hope 
the  approval   of   his   fellow  citizens,   the  elevation    to   place,    from 
which  ascent  his  children  and  posterity    may   for   generations   look 
down   in    pride  and   delight.     To   this   one   comes   the   final   con- 
sciousness of  the  servant  who  has   done   well,    with    the   knowledge 
of  the   law,   in   guiding   state   and   man    along   the   lines  of  peace 
and  equal  justice.     To  the   lawyer,    by   an    unwritten   custom,   has 
ever  bei^n  accorded  the  first  pi  ice  in  the  r.ice  of  these   opportunities. 
This  custom  comes  from  the  early  idei  that  ho  was  the  best  educated 
as  to  what  were  tha  rights  of  man   and  the   limitations   of    govern- 
ment, both  of  these  being  prescribed  by  liw.     Thus  it  was   in   every 
assemblage  by  common  consent  the  lawyer  was   expected    to  be   the 
spokesm.in,  as  \i2  U  to-day    esteemed    to   be    the   orator — when    we 
all  know    ihaS   in   many     instances,     the     veriest   street  huckster 
excels  him  in  this  one  divine    art-oratory.     Nj    man,    in    our    form  ^ 
of  society,   and   no   calling   is   given  such  place  and  such  privilege 
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to  guide  the  affairs  of  state  and  nation  to  either  glory  or  dishonor 
as  i^  ever  vouchsafed  by  society  to  the  lawyer.  Such  is  the  reason 
for  accounting  for  the  majority  of  lawyers  to  be  fouud  in  every 
legislative  gathering  in  every  country  in  the  world,  with  but  one 
single  and  insignificant  exception,  and  this  exception  will  disclose 
the  minority  of  lawyers  being  given  the  majority  of  places 
of  power  and  dictation. 

Thu'i,  in  this  last  place,  the  lawyer  finds  his  compensation  in 
the  salutiition  of  Cicero,  in  the  trial  of  Milo  :  "  If  to  his  country 
a  man  give  all,  lie  becomes  entitled  to  what  all  money  cannot  buy 
— the  eternal  love  of  his  fellow  man." 

Finally  I  return  to  my  prophecy  that  the  lawyer  is  soon  to 
be  a  thing  of  the  past.  I  maan  as  a  professional  calling  for  hire. 
1  ]ause  to  note  whit  his  present  position  is. 

The  lawyer  is  no  lougdr  the  fir:>t  citizen  of  the  community 
because  he  is  a  lawyer.  No  longer  is  the  profesaou  of  law  the 
"  open  sesame"  to  polite  society.  Njljnger  is  the  lawyer  regarded 
the  leading  citizeUi  to  be  looked  up  to  as  the  author  of  reform^^ 
the  leader  of  undertakings. 

The  general  expansion  in  the  opportunities  for  riches  has 
proJuced  many  men  of  wealth,  and  much  wealth  among  many 
men.  The  result  is  that  wealth  purchases  place  and  first  recognition, 
as  it  did  in  the  days  of  Solomoa  an  I  Croems.  Education  in  belles 
lettres  or  in  histrionic  statecraft  is  of  no  avail  as  against  money. 
Tho  lawyer  who  is  but  a  lawyer,  however  talented,  learnel  an  I 
refined,  mast  take  sccor.d  plactf  beside  tho  director  of  the  company 
for  which  he  is  counsel  or  beside  the  client  who  is  rich.  Both 
of  the  latter  regard  the  lawyer  an  iaci  lent.  In  great  corporations 
the  lawyer  is  but  an  nuxiliaty,  something  of  a  seamstress  in  the 
house  of  industry,  to  patch  \i\t  the  broken  places.  His  employers 
no  longer  regard  hiui  with  reverence  and  respect,  as  was  once  their 
wont  ;  to  the  contrary,  k  is  assumed  that  he  should  be  grateful 
that  he  receives  em|'loyment  and  he  is  expected  to  cringe  vrith  much 
obeisance  in  the  presence  of  those  who  can  make  him  or  unmake 
him.  This  is  rapidly  leading  to  where,  through  the  enlightenment 
of  the  age  produced  by  books  and  newspapers,   men   of  great  afiEairs 
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settle  their  dispnle^  nmong  tliemselve?,  or  liave  begun  to  learn  ikut 
the  difference  involved  in  the  dispute — if  won  by  either  combatant — 
seMom  is  paid  for  when  measured  by  the  expenses  of  the  litigation 
necessary  to  the  result. 

Therefore,  the  modern  age  is  rapi  tly  disclosing  that  there  is 
no  necessity  for  the  lawyer.  The  lawyer  bej;an  when  a  tew  men 
ha  I  learning  and  when  some  men  had  to  bo  skilled  in  the  knowledge 
of  law  and  in  the  rules  of  human  condoct  as  luiJ  down  by  the  state, 
tlmt  he  might  present  this  knowledge  in  behilf  of  the  litigant  and 
the  client.  Nowadays  the  or  linary  client  knows  as  much  about 
general  law  as  in  former  years  was  known  by  the  ordinary  lawyer. 
The  execution  of  the  law  is  based  upon  the  afsumption  thnt  all 
men  know  the  law.  This  assumption  is  now  being  realixed  through 
the  newspapers  an  I  magazines,  colleges  and  educational  oppor- 
tunities. What  is  the  use  of  education  if  it  shall  not  serve  the 
purpose  of  eliminnting  obftructions  and  burdens  which  have  existed 
as  the  result  of  ignorance  ? 

As  the  lawyer  was  necessary  as  a  middlemin  and  advocate 
in  order  that  the  rights  of  iho  i;;norank  might  be  pr^s^nted  by 
one  learned  ill  wh  it  those  rights  shouM  bo,  why  shall  it  not  bo 
thnt,  when  the  ignorant  becomes  learned  of  his  own  riglit'>,  he 
should  present  those  rights  himself?  He  certainly  understinds 
them  best  and  feels  them  keenest  Therefore,  where  is  the  reason, 
in  the  progre's  of  onlightenm3!it  and  learning,  for  the  intermediate 
man,  who  posse (ses  no  more  knowledge  than  the  client,  generally 
speaking,  to  be  called  in  an  1  paid  a  sum  of  money  to  do  that  of 
which  the  client  is  equally  as  capable  ?  Next,  in  these  days  when 
clients  mutually,  instead  of  being  clients,  can  present  between 
themselves  as  combatants  their  respective  rights  and  reach  a 
conclusion,  the  lawyer  is  unnecessary.  But  if  they  can  not  reach 
a  conclusion,  conscious  of  their  rights,  having  knowledge  of  the 
laws  and  th^ir  respective  duties  to  each  other,  equipped  with  the 
ordinary  capacity  ot  expressing  their  wants  and  rights  and  their 
contentions,  what  is  the  necessity  of  having  some  one  do  it  for 
them  ?  Therefore,  as  a  man  no  longer  needs  the  intermediate  . 
broker  to  sell  him  goods  from  the  wholesale  house  or  the    contractor 
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needs  an  agent  to  buy  materhil  from  the  maniifacturor,  neither 
will  the  lawyer,  whose  business  heretofore  has  been  to  advocate 
the  rights  of  those  who  were  too  ignorant  to  know  their  own, 
be  any  longer  necessary  in  ihe  age  where  men  know  their  rights 
and  are  able  to  advocate  them  in  their  own  manner  and  to  the  fnll 
necessity  of  the  occasion. 

There  is  no  longer  an  age  of  eloquence.  Eloquence  may  be 
an  entertainm*'n^,  but  it  is  not  a  necessity,  seldom  a  compensation, 
and  in  the  present  age  regarded  as  an  evidence,  in  its  indulgence, 
of  the  want  of  material  sense  and  solid  judgment.  In  this  process 
of  the  elimination  of  all  middlemen  the  next  generation— certainly 
the  next  century — will  behold  the  following  course  as  one  of  the 
processes  of  the  evolution  of  civilization  :  The  profession  of  the 
law,  as  a  calling  and  form  of  occupation  for  compensation,  gone. 
In  its  place  the  whole  system  of  our  method  of  obtaining  justice 
revolutionized.  In  difiEerent  localities  men  who  are  presumed  to 
kiiow  the  law  will  be  selected  by  popular  ballot  as  arbiters.  Dis- 
putants npon  any  question  or  right  w  11  present  from  their  own 
meu(hs — accompanied  with  such  record  as  they  may  possess— their 
respective  claims,  and  before  this  particular  officer,  chosen  by  the 
people,  this  arbiter  will  announce  what  the  law  is,  what  the 
respective  rights  of  the  contestants  a»'e,  and  give  judgment  accord- 
ingly. 

From  this  either  person  will  be  allowed  to  take  his  appeal, 
and  he  will  be  permitted  to  go  before  three  men  or  more  rJ- 
presenting  the  final  tribunal,  and  these  disputants  will  have  their 
say  over  again,  and  this  final  board  will  state  what  the  law  is  and 
what  is  just  to  the  contestant'*,  and  there  the  matter  will  end. 
This  was  the  theory  of  the  early  Persian  government,  and  the 
construction  of  caliph  and  oaii  and  in  Rome,  as  intended,  under 
th^  pra?tor.  It  will  bo  realized  in  its  highest  accomplishment 
when  the  law,  as  a  profession  for  money,  is  abolished  and  the  law- 
yer becomes  a  cr  a'or  in  the  society  and  civilization  of  man  instead 
of  a  mere  absorbing  drone,  existing,  as  he  necessarily  must,  upon 
the  honey  produced  by  the  bees  of  industry. 

Finally,  I  say  that  wiih   the   future   as   I   see   it  I   advise  no 
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man  to  enter  tht)  law  who  does  not  go  to  it  stimulated  as  a  first 
principle  with  a  desire  to  usa  the  kw  as  a  method  to  aid  the 
citizen  aud  elevate  the  slate.  I  discoumge  any  man  who  seeks 
to  enter  it  as  a  means  of  Cnancinl  reward. —  2acoma  Sunday 
"  Ledger:' 


LAWLESSNESS. 

(by  moobfxkld  storey.) 

(Address  Delivered  Before  the  Maryland  State  Bar  Assoeiation.) 
To  the  members  oE  our  great  profession  whoso  lives  are  spent  in 
applying,  i.iterpreting  and  in  large  part  making  the  law,  it  cannot 
be  necessary  to  preach  respect  for  that  winch  justifies  our  pro- 
fessional existence.  We  cannot  respect  ourscdves  unless  we  ho!d  the 
law  in  high  honour.  We  like  to  roll  from  o  ir  tongues  tbe  sonorous 
sentences  of  Hooker  :  "Her  seat  ii  tho  bosom  of  God,  her  voice 
the  harmony  of  the  world,  all  things  in  Heaven  and  earth  do  her 
homage,  the  very  least  as  feeling  her  care,  and  the  greatest  as  not 
exempted  from  her  power,"  but  nmst  W3  not  in  all  good  conscience 
ask  ourselves  whether  these  word^  are  trao  in  our  country  to-day, 
and  if  they  are  not,  whether  a  peculiar  duty  does  no;  rest  upon  us, 
the  ministers  and  guardian?  of  tbe  law  ? 

It  is  hardly  too  much  to  say  that  civiliz  Uion  is  the  process  of 
restraining  the  will  of  the  individual  by  law,  that  the  liberty  of  a 
people  depends  on  iis  success  in  curbing  by  a  written  or  unwritten 
constitution  the  power  of  its  rulers,  and  that  the  cause  of  justice  in 
the  world  is  advanced  by  obierving  the  law  of  nations.  "  All  that 
makes  oxistencd  valuibl^  to  anyone,"  says  Mill,  "depends  on  the 
enforcement  of  restraints  on  the  actions  of  other  people.'*  The 
history  of  civilization  is  the  record  of  the  struggle  between  might 
and  right,  between  force  and  law.  Lord  Russell  in  his  great  address 
at  Saratoga  ranked  "  The  narrowing  of  the  domain  of  mere  force  as 
a  governing  fictor  in  the  world,  the  love  of  ordered  freedom  "  high 
among  the  "  true  signs  "  of  civilization,  while  lawlessness  is  every- 
where (he  badge  of  barbarism. 
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No  ono  will  dispute  these  abstract  propositions,  yet  i£  we  inqaire 
whether  these  signs  of  civilization  are  conspicuous  in  the  United 
States,  the  answer  is  not  pleasant.  Respect  for  the  law  seems  to  be 
stealily  decaying,  an  I  by  this  I  do  not  mean  only  that  lawless  acts 
are  co'umon.  Sporadic  crime j  will  occur  always  and  in  every  com- 
munity. It  is  only  when  the  community  itself  tolerates  and  defends 
them  that  they  become  evidence  of  its  spirit.  Let  me  call  your 
attention  briefly  to  instmces  of  whit  I  mean,  and  if  in  doing  so  1 
touch  upon  controversial  questions,  pray  bear  in  mind  that  1  do  not 
propose  to  discuss  these  questions  but  only  to  use  what  has  been  done 
by  way  of  illustralion. 

From  the  end  of  the  reconstruction  period  until  within  a  few 
years  all  coloured  men  in  the  Southern  States  were  legally  entitled  to 
vote.  Whetlier  you  approve  the  law  or  not,  that  was  the  law.  Yei 
for  twenty  years  at  least  this  right  was  in  practice  taken  from  them. 
Intimidation,  violence  and  fraud  in  various  forms,  tissue  paper 
ballots  and  false  counts  nullified  the  Liw  :  The  facts  were  not  dis* 
puted,  indeed  these  practices  were  openly  admitted  and  justified. 
The  whole  country  know  that  in  some  ten  states  the  law  was  set  aside, 
and  tliough  the  result  was  to  create  the  political  force  known  as  '^  the 
Solid  South  "  and  in  some  cases  to  change  the  complexion  of  Con- 
gress, to  control  the  Presidency  and  to  alter  the  whole  policy  of  the 
government,  the  country  acquiesceJ.  The  lesson  has  thus  been  taught 
to  a  whole  generation  that  the  political  rights  of  a  citizen  may  be 
violated,  and  the  law  which  secures  them  to  him  set  aside  with  im- 
punity, if  only  he  belongs  to  the  coloured  race. 

Is  it  surprising  that  the  next  step  is  taken  easily  ?  The  laws 
which  protect  the  person  and  the  property  of  a  citizen  aio  no 
more  sacred  than  those  which  secure  his  right  tj  vote.  Why 
respect  the  first  if  the  last  may  be  disregarded  ?  Why  waste 
time  and  money  in  trying  a  negro  accused  of  crime  when  lynoh 
law  inflicts  so  much  more  speedy  punishment?  JNay,  Why 
iufiict  merely  the  penalties  which  the  law  recognizes  if  burning 
and  torture  are  more  likely  to  prevent  crime  by  inspiring 
criminals  with  fear  ?  It  is  true  that  the  law  forbids  crue  1  and 
unusual  punishment,  but  the  law  does  not  protect  coloured  men. 
Originally  excused  as  necessary  to  prevent  a  certain   crime,  lynch 
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law  is  prompt  to  extend  it^  jurisJiction.  Out  of  one  hundred 
and  twenty-seven  persons  lynched  in  this  country  in  one  year, 
only  twenty-four  were  even  charged  with  that  crime,  and  this  was 
five  years  ago.  During  one  week  in  1891^,  in  three  states,  thirteen 
men  were  lyncheJ,  of  whom  not  one  was  so  charged.  In  the 
last  and  most  inhuman  case  one  of  the  persons  who  was  tor- 
tured and  burned  to  death  was  charged  only  with  homioide  in 
hot  blood,  while  the  other  was  his  innocent  wife  whose  only  offence 
was  that  she  shared  her  husband':^  flight. 

A  Lad  practice  soon  becomes  epidemic.  The  original  excuse 
is  forgotten.  *' The  villainy  you  teach  me,  I  will  execute  and 
it  shall  go  hard,  but  1  will  better  the  instruction."  In  these 
words  Shyloc-k  expressed  a  very  common  feeling  among  the 
uneducated  laity.  'What  is  tho  next  step  ?  Why  should  a  white 
rascal  be  tried  at  great  expense  when  the  only  object  is  ij  punish 
him  and  that  can  be  done  so  much  more  quickly  ?  It  is  fhe  crime, 
not  the  colour,  that  is  important.  This  argument  lesuKs  in  lynching 
white  men  charged  with  murder,  horse  stealing,  and  other 
offences. 

Further  applications  of  tho  principle  are  easily  made.  A 
negro  is  not  responsible  for  his  colour.  He  is  as  God  made 
him,  but  a  "  scab"  becomes  s  >  by  his  own  choice.  If  it  is  rinht 
by  intimidation  and  violence  to  prevent  coloured  men  from  voting, 
is  it  not  just  as  right  to  keep  strike-breakers  from  working, 
and  so  taking  away  the  bread  of  honest  labourers  ?  In  1892 
Carnegie  &  Company  sent  some  watchmen  to  ^uard  their  works 
during  a  strike,  and  in  doing  so  they  did  what  they  had  an  absolute 
right  to  do.  Neither  they  nor  the  men  they  sent  were  violating 
any  law  or  interfering  with  anyone's  rights.  Yet  the  unhappy 
watchmen  were  attacked  with  cannon,  wiih  rifles,  with  dynamite  ; 
attempts  were  made  to  destroy  the  barges  in  which  they  were  shelter- 
el  with  burning  oil,  and  when  to  save  their  lives  they  surrendered, 
they  were  beaten,  robbed  and  some  were  even  killed  by  the 
strikers.  The  casualties  of  a  single  day  were  ten  men  killed  and 
over  thirty  wounded.  The  encounter  was  simply  private  war  on 
a  ooostdarabU  soale,  and  it  is    merely   one   inatanoe   of  the   lawless 
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violence  upon  which  striking  workmen  too  often  depend  for  success 
in  their   struggles   with   their   employers.    Scarcely  a   considerable 
strike  occurs  which  has  not  such   concomitants.     In    attempting    to 
free   themselves   from  whot    they   consiiler   the   tyranny   of    their 
employers,  these  men  invade  the  freedom  of   others,   and    deny    the 
unquestioned    right   of  every   free    American    to    work   for    whom 
and    when    he    will.     They   strike   at    the    very  foundation    of    our 
government.     It   is   not   the    occasional     riot     when     men's      pas- 
sions  are   deeply   stirred  which     is   significant.     It     is     the      fact 
that   these  acts  of  violence  are   justified   in    cool     blooJ    by    large 
botlies  of  Amojicans — that  the  ordinary    law   of  the    land,    the    law 
which   protects    us   all    from    as:?ault,    robbery   and    murder,    is    no 
longer  respected  by  these  countrymen  of  ours,  that  is  really   import- 
ant..   Sum  Parks,  a  convict,  fro-^h    from    Sing    Sing,  led    the  labour 
procession  in  New  York. 

The  suppression  of  the    coloured  vote    in  violation   of   law    has 
been  justified    on    the   ground    that    it    was   necessary    to  preserve 
civilization.     Lynching  has   been    defended  as  required  to    protect 
the  sanctity  of  wives   and    mothers.     The   strikers  insist   that    they 
have  the    right    to   beat   autl    kill    the    "  strike    breaker,"   in   order 
to   preserve    their   freedom    and    to    secure   a    likelihood    for    their 
families   and    themselves,   an  1    that    unloss    they   can    prevent    the 
introduction  of  new  men  in  their  places    the    strike    must    fail,    and 
the  labourer  become  the  virtual  slave  of  the   capitalist.     The  striker 
and  the  lyncher  m-iy  each  detect  the  fallacy  in  the  other's  argument 
J)ut  each  derives  moral   support    from    the   other's   example.     Each 
for  reasons  which  seem  to  him  adequate,    breaks    the   law,    but    can 
any  tribunal  state  a  rule  which  will  justify  one   and    not  the   other, 
or  hold  that  either  the  law    breaker   is   right  without   establishing  a 
principle  which  will  excuse  the  others  ? 

I  have  thus  far  spoken  of  law  breaking  by  violence  defended 
by  the  strongest  arguments  thit  can  appeal  to  men,  the  preservation 
of  soci'ty,  tlie  sanctity  of  woni.in,  the  calls  of  dependent  wife  and 
children.  There  are  other  hinds  which  are  as  common  and  more 
insidious. 

Said  the  superintendent  of  butldiogs  in  New  York  :_..:. 
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"  With  $100,000  worth  of  boildin;;  being  done  every  yeir 
ill  this  city,  and  every  dollar  of  it  subject  to  ihe  snpervisioa  of  this 
deparimont,  the  opportanitiei  for  gr.ift  and  blackmail  in  the  builiinir 
d^^partm  n^.  are  eqaalled  by  no  other  department  in  the  city,  except 
pos-ibly  the  police.'* 

Mr.  Uiy  Standard  Bak»'r,  who  quotes  this  fetatoment,  ex{ilaius 
it  in  these  words  : 

"And  who  has  mad  3  ih)  building  d«»partment  f  »r  years  a 
favourite  place  for  grafting  ?  Tha  builders — no  one  else.  *  *  * 
*  Why  hi ve  they  paid  gr.ilc  and  bribed  building  superintendent 
and  ins|)ectors  ?  " 

"  Because  they  wanted  to  break  the  law.  »  *  *  They 
waht«*d  to  put  in  cheai^er  materials  than  the  law  call'd  for. 
They  did  not  want  to  make  their  building  really  fire  proof,  they 
did  want  to  hurry  and  scimp  their  work  and  increase  their  profit:?." 

New  Yo-k  is  no  worse  than  other  cities,  nor  is  its  build- 
ing d  'iiartment  a^ono  corrupt.  Philadelphia,  HL  Louis,  Chicago 
and  others  are  no  better.  The  fire  in  the  Iroquois  Tneatro  U  not 
the  only  disaster  which  hi^show.i  by  tarribl;  evidence  how  laws 
made  for  the  public  safey  are  broken.  Ask  a  citizen  of  any 
considerable  city  in  the  count  y  ho.¥  it  is  at  home  and  he  will 
tell  you  the  s  ime  tile.  Such  law  breaking  is  not  open  ;  it  is 
defended  by  no  plausible  argument.  Men  apalogize  for  it  by 
saying  that  they  are  driven  to  corruption  in  ori3r  not  to  bo 
distanced  by  biisines)  cjmpotitim.  How  long  can  men  retain 
their  res[)ect  for  law  in  a  comnaunity,  where  men  who  are  rich 
and  outwardly  respectable  viol  \U  the  law  at  will,  and  bay  immunity 
from  the  officials  who^e  du^y  it  is  to  enforce  it  ?  A  corrupt 
alministrjtion  of  the  law  makes  men  despise  the  law  iiself. 

Let  me  give  you  another  instance. 

The  Interstate  Commerce  Law  was  pns^ed  in  response  to 
urgent  puMic  opinion,  in  order  to  compel  common  carriers 
who  derive  th3ir  privileges  from  the  public  to  respect  their  obliga- 
tions ;  to  make  them  treat  all  persons  impartially  ;  to  prevent 
their  helping  one  set  of  dealers  ta  ruin  their  competitors  ;  to 
punish  discrimination  in  favour  of  one  locality  or  one  class  ;  in  a 
word,  to  end  the  practices  which  gave    the   Stand  ird    Oil   Company 
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its  unjust  success.  Have  (he  great  railroad  corparatioas  yielded 
implicit  obedience  to  it*  provisions,  or  h  ive  they  tried  in  every 
way  to  evade  ihera  ?  Their  managers  are  intelligent,  able, 
and  advised  by  leirnel  counsel  ;  they  arc  typss  of  th'i  ino4  snccesi^Eul 
Americin*.  Their  example  ani  their  influence  aro  very  great. 
Have  these  men  taught,  or  aro  th^y  now  teiching  their  coantrym-n 
to  obey  the  law  ? 

It  I  may  tu:n  f<.r  a  moment  to  smaller  thing*,  the  law 
fixes  the  speed  of  automobiles  and  regulates  their  use  in  various 
way?.  The  restraint  is  necessary  to  pioteck  the  large  mas4  of  our 
people  from  serious  dangor  at  tl»e  bands  of  reckless  or  inexperienced 
persons  in  pos^es-ion  of  a  new  toy.  Th-i  owners  of  the?e  machines 
represent  our  rich-st  aud  most  intelligent  class.  How  many  (f 
them  have  ihe  least  respfct.  for  these  regulation*,  when  ihey  (liink 
they  can  break  th  m  saf^^ly  ?  A-k  any  fiiend  who  owns  one  of  tlicse 
car?,  and  you  will  learn  his  oji'nion  of  the  law,  and  how  determined 
he  is  to  decide  for  himself  when  to  obey  V,  Many  a  man,  who 
regards  othiT  i.iw-breakcrs  with  indignaiio>',  will  jis-ert  his  right 
to  run  nn  automobile  as  ho  tliiiks  safe,  no  matter  what  the  law  i?, 
forgetting  that  evt-ry  otlur  chauffeur,  young  or  ol«l,  prudent  or 
reckles?,  has  an  equal  right  to  be  a  law  unto  himsolt'.  The  automolale 
driver  breaks  a  law  iutendrtd  to  protect  his  fellow  citizms  agaicst  his 
careless  acL«.  How  long  ca*i  he  expect  them  to  respect  the  law  which 
protects  his  person  from  assuuU,  or  his  property  from  destruc  ion,  if 
his  lawbreaking  has  resulted  in  an  injury  to  them  ?  In  some  resorts  of 
wealth  and  fashion  men  charged  with  violating  the  law  come  to 
court  in  their  automobiles  at  a  spe(d  which  the  law  forbids,  pay  their 
fines,  and  rush  off  ngain  in  open  and  deliberate  violation  of  iho  law 
which  they  have  just  been  punished  for  breaking.  They  regard  the 
fine  as  an  incidental  expense  of  the  sport ;  their  wealth  and  tl.cir 
position  iniimi 'ate  policj  o  hcers  and  petty  magistrates.  They  seem 
uucoDscious  ihit  they  are  jlanting  the  seeds  of  disregard  for  the  l;iw, 
which  protect  and  makes  pos:ible  the  wealth  that  they  so  insolently 
abuse.     They  ar*}  sowing  the  wind. 

The  lawless  acts  of  private  citizens  are  of  evil  example,  but  when 
the  rulers  of  ih^  siinte,  o  ir  loj;islatorj  an  1  migistr.ites,  violate  the 
law  which  ih  y  i!ieni>elvoi  nuke  an  1  which  they  are  s.vora  to  respect 
and  to  ex  j  ut  •,  liic  ex  miide  i  \  fir  more  dangerous. 
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What  is  the  record  here  ?  Sonio  years  ago  the  man  who  was 
subsequently  declared  to  be  the  elected  govonior  of  Kentucky  was 
murdereil.  Hi?  rival  wa^  inlicted  a^  a  parly  to  the  crime  by  a 
Kenta-ky  grind  jury,  but  fle  1  to  Indiana.  His  extradition  has 
b-en  dMninlcl  by  the  au^lnrities  of  Kentucky,  but  the 
Gavernor  of  in Jiina  rt'fu^ei  t)dolivorbim  up.  The  Constitution  of 
the  United  State?  is  ab3)liite'y  cleir  :  'A  person  chirged  in  any 
state  wiih  treason,  fel  my  or  other  crim%  w!io  shall  flee  from  jusuce 
.in4  be  found  in  anorhr  state  shill,  on  demand  of  tho  executive 
authority  of  the  stata  froiu  wlii  .h  ho  fled,  be  delivered  np  to  be 
remove:!  to  the  J^tate  hav'ng  jurisdiction  of  the  crim«."  The  Govdf- 
nor  of  Indiana  rofn?o?  tv)  ob -y  the  supreme  law  of  the  lanil,  either 
bacaa^e  hj  bdievjs  the  ac-*u?el  man  innocient,  or  becaise  he  thinks 
that  Keatttc'cy  vv  H  not  give  him  a  faT  trial.  Th »  constitution  give? 
him  no  ri.v^ht  to  c  >n.sider  eit!i -r  of  these  qne  tioas.  It  is  not  ih^ 
man  who  u  g«»'l0%  ^'*^  *^''^  ^"^"  ^^^'^  is  "  charge  1"  with  crime, 
that  must  be  dclivind  up,  and  the  lunguigo  is  unqualified.  The 
governor  simply  disobeys  the  1  iw.  and  the  man  whom  ho  thus 
shield*  from  justice  with  unconsci'»U4  irony,  practices  law  in  Indiana. 
Such  action  tend?  to  provoke  ri^prisds,  an  I  t)  mako  each  state  an 
asylum  for  the  criminds  of  evoi-y  other.  It  is  a  preceJent  of  very 
dangerous  import. 

Again,  the  Congress  of  the  Unite  1  States  by  the  Interstates 
Commerce  Law  forbiJs  any  common  carrier  to  give  a  free  pus  to 
any  person  sive  such  a?  belong  to  certain  enumerated  classes,  among 
which  Congressm=»n  are  notincluled.  Yet  passes  are  asked  from 
aii'l  <Tivcn  i>y  the  great  railrovl?  to  many  senators  and  representa- 
tives, wiio  thus  s.^t  the  exa'uple  of  breaking  the  law  which  they 
male.  I  know  a  stit-5  where  the  saliriel  representalivj  of  a  ^reat 
railroa^l  corporation  has  tor  years  attended  every  session  ,oI  the 
Lej^islature  an  I  bus  ilispcnsed  free  passes  systematically  among  the 
legi>lators  in  rccognitio  i  of  service  to  the  company.  Tliese  pisses 
arotlie?mill  chuige  of  bribery.  They  are  noi  given  because  the 
manageri  ot'  th)  railroad  wish  to  increase  its  oxpen^es  and  diminish 
its  income.  Th  *y  h  )po  Tm-  an  eqiivalent,  or  thf^y  fear  the  consequ- 
ences of  refusal.  Tli«y  ar.?  actuatotl  by  those  two  strong  motives, 
the  fear  of  puni^fhment   and  the  hope  ct  reward,  while  tlie  legislator 
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who    enjoys    a    pass  for  biin -elf  and  his    family  is   slow    to    forfrit 
the  privilege  by  an  ill-timed  independence. 

A  free  pass,  though  illegal,  is  a  small  bribe.  It  is  a  fur  more 
glaring  violation  of  the  Ihw  when  the  Chief  Executive  of  the 
nation  travels  for  six  or  eight  weeks  and  allows  the  companies 
over  whose  roads  he  travels  to  p'ly  all  the  enormoiH  expenses 
of  his  large  party  during  the  whole  trip.  It  is  idle  to  expect 
inferior  men  to  decline  passes  in  the  face  of  such  an  example.  If 
it  is  expedient  that  the  legislative  or  executive  officers  of  the  govern- 
ment should  have  free  traubportaiion,  let  it  be  provided  by  law 
rather  than  ai  a  favour  by  great  corporations  in  violation  of  law. 

The  relation  between  the  government  and  the  great  railroad 
cor|  orations  is  thus  stated  by  a  senator  of  the  United  States,  in  a 
letter  dated  February  9,  1903,  and  read  by  Governor  La  Follette, 
of  Wisconsin,  at  Chatauqua  : 

'*  It  is  expecting  too  much  from  human  nature  that  senators, 
whose  every  association  is  with  the  great  railroad  corporations, 
and  whose  political  lives  largely  de|>end  on  them,  should  in  goo  i 
faith  approve  a  measure  that  would  to  an  extent  make  the  railroads 
a  servant  of  the  people  and  to  be  suhje  t  to  the  decision  of  the 
commission  when  a  que>tion  of  rates  is  raised.*' 

Where  linman  caiure  is  exposed  to  such  a  strain  it  is  doubly 
important  that  it  should  not  be  weakened  by  a  consciousness  of 
favours  received,  or  a  hope  of  favours  to  come. 

In  this  connection  it  is  interesting  to  read  that  Senator  Burton, 
of  Kansas,  who  has  ju:!t  been  sentenced  to  imprisonment  and 
fined  for  using  his  cfficial  influence  in  violation  of  law,  owed  his 
seat  in  the  .Senate  to  railroad  corporations. 

To  take  another  illustration,  the  (yonsiitution  says  :  *^  No 
senator  or  representative  shall,  during  the  time  for  which  he  was 
elected,  be  appointed  to  anv  ci\ii  office  under  the  authority  of  the 
United  States,  which  shall  have  been  created,  or  the  emolument 
whereof  shall  have  been  increased,  during  such  time."  How  shall 
we  reconcile  with  this  prohibition  ihe  appointment  of  Senators 
Davis,  Trye  and  Gray  as  peace  commissioners  to  negotiate  the 
treaty  with  Spain  or  the  appointment  of  Senator  Lodge  as  one  of 
the  *'  impartial  jariits"  upon  the  Alaska  Boundary  Commission  ?  The 
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ifisdom  of  the  consiit'ilional  provision  an  J  the  evih  wiiich  may  fljw 
from  its  violaUon  were  clearly  shown  when  the  men  who  nei^otiateJ 
the  Spftnisli  treaty  were  called  uf  on  as  senators  to  deal  with  its  latifi- 
catioD,  and  as  ailvocalesdef«»n'led  the  work,  which  they  were  bound  to 
consider  as  jutlg^s.  Who  can  m<asnre  the  evils  which  this  ccnnlry 
mi^ht  have  been  spare!  hid  the  whole  Senate  dealt  with  the  treaty 
ini|)artially  and  no  s*  nntor  hal  hecn  committed  by  his  acts  as 
negotiator  ? 

In  the  Trea^fury  Department  it  mi;rht  be  interesting  lo  compare 
the  law  with  the  orders  by  which  the  secretary  in  a  time  of  panic 
incrt^ased  deposits  of  public  m  }ney  in  the  national  banks  and  at 
the  same  lime  decreasf?d  both  ihe  secnrity  for  such  deposits  and 
the  reserves  kept  by  the  banks. 

Of  the  War  Depaitmont  wo  might  well  ask  how  far  the 
jaws  of  war  havu  be*n  respecled  in  the  Phiiippims,  General 
Ordei  100,  by  which  our  army  U  governed,  contains  the  express 
proTision  : 

"Military  necessity  does  not  admit  of  crueliy  ;  that  is  the 
infliction  of  suflFering  for  the  sake  of  suflFering  or  fur  revenge,  nor 
of  maiming,  or  wounding  except  in  fight,  nor  of  t«  rtiire  to  extort 
confessions.'' 

What  oflBcer  or   man   in   our  army  of  the   many   who  were 

gnilty  ever  received  any  real    punishment  for   inflicting  the   water 

care  or  any  other  torture  on  a   Filipino?  1    forbear  to  dwell   upon 
this  subject  further. 

Again  we  read  in  the  Constitution  that  **  this  constitution  and 
the  laws  of  the  United  Stales  which  shall  be  made  in  pursuance 
thereof,  and  all  treaties  made  or  which  shall  be  made  under  ihe 
authority  of  the  United  States,  shall  be  the  supreme  law  of  the 
land,"  and  to  this  every  ciiiz^n  in  or  out  of  office  must  bow.  It 
is  this  which  they  all  take  a  solemn  oath  to  support.  The  constitu- 
tion makes  it  the  duty  of  the  President  '*  to  take  care  ihat  the 
laws  be  faithfully  expcnted."  Can  anyone  read  our  treaty  with 
the  United  States  of  Crh  m»  ia,  either  with  or  without  the  i»»terpreta- 
tions  which  have  been  put  upon  its  language  by  the  representatives 
of  this  government,  and  seriously  contend  that  the  action  of  the 
PreiiJeut  iu  anpportiog   the  Panama   revolution   was  not  a  direct 
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violntion  of  that  Irea'y  ?  His  course  is  justified  or  oxcnseJ  on 
various  ground?,  but  liis  defenders  mns':  a  hnit  tbat  ho  broke  the 
law. 

Congress  ah  no  nnder  the  constitution  has  the  power  lo  ileclarrt 
wnr,  3et  a  very  few  days  before  Congress  was  to  convene  the 
President  ordered  our  naval  commander  to  "  prevent  landing  of  any 
nrmed  force,  either  government  or  insurgent,  with  hostile  intent, 
at  any  point  within  fifty  miles  of  Panama." 

If  any  one  doubis  whether  thi3  was  war  ^t  him  reflect  how 
we  should  have  r.»garded  in  1862  an  order  by  the  Engligh  Govern- 
ment direciing  its  officers  to  prcv*  nt  our  sending  any  aimetl  fc»n-e 
within  fifty  miles  of  Richmond— we  who  for  years  have  been  proud 
because  Mr.  Adams  told  Lord  Russell  tint  a  failure  to  detain  the 
Rebel  ram^  *' is  war."  Yet  it  might  hive  bfen  argued  wi  h  nt 
least  a  show  of  justice  that  the  interests  of  civilization  jusrifie«i  such 
intervention.  During  the  Civil  War  Mr.  Seward  thus  stated  inter- 
nationallaw  to  Mr.  Adams  ;  "  Wc  freely  admit  that  a  nation  maj  and 
even  ought  to  recognize  a  new  state  wliicdi  has  ab-jolute'y  and 
beyond  question  effected  its  independence  and  permanently 
esbiblished  sovereignty.     *         «  *  *         On    the    other 

hanil,  we  insist  (hat  a  nation  which  recognizes  a  revoluiiooary 
State,  with  a  view  to  ail  its  effecting  its  sovereignty  and  independ- 
ence, commits  a  great  wrong  against  the  nation  whosa  integriiy 
is  thus  invaded,  and  makes  itself  responsible  for  a  just  and  ample 
redress." 

If  mere  recognition  is  a  wrong,  what  shall  we  say  of  forcible 
intervention?  And  how  can  we  deny  that  the  President's  course 
in  regard  to  Panama  was  not  only  in  violation  of  our  domestic  law, 
but  alfC  of  internuiional  law,  unless  indeed  we  admit  that  there 
is  no  international  law  but  the  will  of  the  strongf^st. 

How  must  we  regard  the  President's  action  in  establishing 
a  service  p«n-ion  by  executive  or  ler,  when  Congress*  was  deliberat- 
ing whether  such  a  pension  should  be  granted  ».y  law  ?  His  most 
strenuous  defender  must  admit  tbat  it  is  a  strain  open 
a  statute  which  gives  a  pension  to  men  '•  suffering  from 
a  mental  or  physical  disability  of  a  permanent  character  *  *  * 
upon  making  due  proof  of  the   fact  according   to  buch   rules  and 
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regulations  ns  tlia  Sec«o*ary  o£  tlio  Interior  miy  proscribe,"  to 
fJovilarj  that  if  tlio  a;»(»l!CHnt  lias  readied  the  ngo  of  sixty-two 
he  s'tiall  be  c  aisidered  half  ilisaided.  It  is  excused  (»n  tiio  ;'rouiid 
tliat  Cj:igr.  s^  ini^ht  h:ive  done  worse.  It  is  kuded  m  a  shrewd 
j'olit'eil  ni3ve.  It  cannot  be  defended  as  the  excrei^e  of  a  char 
l»»<;al  powjr.  It  is  in  fact  a  short  cut  across  Uie  law  ;  the 
ns'irpatio!!  t>f  a  power  heretofore  conceded  to  Congress  and  whieh 
does  n  )t  pass  lo  the  Execuiive  because  (Joni»ro5S  may  abuse  it. 

1  might  multiply  these  illustrations  indefinitely,  but  tho?e  are 
enough  to  indicate  the  exicnt  of  the  evil  which  confronts  us.  How 
shall  we  thai  vrith  it  ? 

The  Piesideiit  in  his  letter  to  Governor  Durb'n  staf^d 
the  true  principle  with  great  clearness  and  force,  when  he 
Slid  : 

"The  corner-stone  of  this  republic,  as  of  all  free  govern- 
ments, is  respect  for  and  obedience  to  the  law.  Where  men 
permit  the  law  to  bo  «letiHd  or  evaded,  whether  by  rich  man 
or  poor  man,  by  black  man  or  white  (and  may  I  interpolat",  by 
President  or  privaie  citiz**n),  we  are  by  just  so  much  weakening 
tho  bonds  of  our  eivilizition  and  increasing  the  chances  of  its 
overthrow  and  of  tho  subsiitution  iherefor  of  a  system  in  which 
there  shall  be  violent  alterna'ions  of  anarchy  and  tyrannv."  Every 
word  of  this  is  true,  and  its  truth  should  be  enforced  by  shining 
example  in  high  place.     Men  and  nations  arc  judge  1  by  iheir  acts. 

The  evil  effect  of  law-breaking  is  not  to  be  foun  I  chiefly  in 
the  immediate  consequences,  deplorable  as  these  may  be.  The 
negro  who  is  burned  or  tortured  to  deith  by  a  mob  suffers  a 
brief  pang,  but  the  whole  community  which  defends  or  even 
tolerates  the  crime  is  brntiilized  for  a  geheraiion.  The  inevitable 
law  of  human  existence  visits  the  consequences  of  .*in  most  severely 
on  the  sinner.  If  the  horror  which  such  an  outrage  inevitably 
excites  in  a  civilized  mm  is  stifl^ed,  it  is  never  as  acute  again.  The 
next  lynching  seems  justified  by  precedent.  Men  grow  callous, 
•ach  excusing  his  own  inaction  by  the  inditTerence  of  his  neighbours, 
and  1  iwlessne:?s  inflamed  by  the  savage  lust  for  blood  is  encouraged 
by  new  excesses,  until  no  man  is  safe.  When  as  boys  we  read 
of  the  torture  which    the    Indians   inflicted    on    the    captives   whom 
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Ibej  burned  with  savage  craelty,  or  oar  blood  was  curdled  by  the 
tiile  oE  atrocities  perpetrate  i  on  A/.tecs  and  Peruvians  by  Cjrtez 
and  Pizarro,  we  thou^^bt  we  were  reading  of  barbarities  which 
belonged  to  a  bygone  age.  We  have  lived  to  read  accounts  of  equal 
cruelty  practised  by  pur  own  countrymen  in  the  light  of  this  new 
century.  The  familiar  lin»  s  of  Po|>e,  which  descibe  how  m»*n  at 
last  embrace  the  vice  which  at  first  si^ht  they  hate,  express  the 
ultimate  truth.  Th^  only  damnation  of  which  we  have  actual 
knowledge  is  that  which  comes  to  the  man  who  has  lost  his  s  nse 
of  right  and  wrong  and  who  has  said  ••  Evil  be  (hou  my  good."  This 
damnation  awaits  inevitably  the  nation  which  excuses  crime  and 
corruption. 

As  1  have  suggested,  in  many  cases  men  justify  their  breach 
of  the  law  on  the  plea  of  necessity.  1 1  was  necessary  to  suppress 
the  negro  vote  in  order  to  preservo  decent  and  orderly  government 
in  the  South.  It  is  necessary  to  kill  criminals  without  a  trial, 
in  order  to  prevent  crimes.  It  is  necessary  to  boat  nnd  kill  strike- 
broakers  that  strikers  may  come  to  their  ri^ihts.  It  was  necessary 
for  the  Secretary  of  the  Treasury  to  s' retch  th^  law  in  order  to 
avert  a  panic  with  its  di3;K«'trous  consequences  to  I  he  whole  com- 
mnniiy.  It  is  necessary  to  build  the  cmul  through  Panama  in  the 
interests  of  civilization  though  only  a  f»*w  yi  ars  ago  an  able  com- 
mission preferred  the  Nicaragua  route  and  Congress  had  made 
provision  for  adopting  it  if  the  right  to  build  in  Panama  was  not 
secured.  In  each  of  the^e  cases  one  may  question  whether  the 
necessity  exists,  whether  the  de^sired  result?  are  secured  by  law- 
breaking,  whether  the  cause  of  civilization  is  advanced  by  disregarding 
the  rights  of  the  weak,  but  it  is  at  least  clear  that  necessity  soon 
becomes  only  another  name  for  conver.ience.  Men  interpret 
necessity  very  broadly  and  soon  come  to  think  that  considerable 
or  even  small  personal  profit  constitutes  necessity,  as  when  they 
accept  free  transportation  from  public  carriers,  or  violate  the 
building  laws  to  save  expense.  Soon  mere  pleasure  is  reason 
enough  as  when  a  automboile  is  driven  at  tM^enty  miles  an  hour, 
when  the  law  forbids.     "  Facilis  descensus.     Averni." 

The  law  is  the  judgment  of  the  community  as  to  what  is 
necessary  or  convenient.  It  is  the  will  of  the  majority  enacted 
after  hearing  all  sides,   and   when  it  ceases  to  accord  with  the  needs 
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of     the    commanity,    the    law    ilself     prescribes      bow     it     may 
be    changed.     Whenever    a    citizen  in    public   office   or   in  private 
life  asserts  Iho  riglit  to  break  the  law,  be    liis   rea-on    >vhat  it  may, 
he  sabstitales  Lis  own  judgment  o£  what   is   necessary  or   expedient 
for  the   judgment   of   the   community.     Each    man   makes   himtelf 
at  once  legislature,  executive  »nd  judg«%   undorlakos  to   combine   in 
himself    the   three   departments   of  government,   and  makes   laws 
not  only  for  himself   but   for   his   neighbours   at  his  pleasure.     The 
wisest  and  most  temperate    cannot   claim    this    power   without   con- 
ceding  it   to  his   most   youthful,   most   careless,   m)st  intemperate 
fellow   citizen.    He   may   feel   clear    thit   an    alleged   crimioal    is 
not  guilty,   but   some   n  .'ighbour  whom  ho  would  not  tru^t  to  buy  a 
cow    for   him,   m^y    b9  surd   that  tho  accused  is  guilty  and  excite  a 
m  >b   of  unreasoning  persons   int>   burning  an  innocent  man.    The 
power   of  making   laws   is   in   the  I/egisUtur»*,   and  any  on^,  be  he 
President  or  Si;hool   boy,   who   chums  this  power  for  himself,  and  at 
his  own  pleasure   mikes   or   breaks   a  law  is,  as  President  Roosevelt 
has   so   well   said:"  Weakening  the  bands  of  our  civilization  and  in- 
creasing the  chances  of  its  overthrow.  "    If  the  Standard  Oil  Com- 
pany tramples  law  under  foot  or  secretly   evades  the  law  to  inoroaie 
its  profits,  it  is  sowing  the   seed   of  anarchy,  and  its  action  weakens 
the  security  of  life  and  property  throughout  the  land. 

We  must  return  to  the  ideals  of   oar  fathers  and  insist  that  this 
shall  be  "a   government  of  laws,  and  not  of  men."     The  violent  in- 
vasion of  every  man's  righls   by   his   neighbour  can  be  prevented  in 
any  community   only   by   force   or   by   law.     Our   whole  fabric  of 
civilization  rests  upon  the  law.     it  is  iho    framework  of  our  political 
edifice,  which  is  kept  in  place  by  the  respect  for  the  law  which  is  felt 
by  the   community   as   a  whole.     When  that  is  gone,  when  men  no 
longer   obey  the   law   voluntarily    because   it  is  the  law,  there  is  qo 
alternative   but   force,   which   wielded   by  a  just  and  temperate  man 
to-day,   may  to-morrow,  fall  in lo  the   hands  of  a  tyrant  or  a  sot.     It 
was  a   short   jouiney   from   Anguslus    to   Nero.     In   the    words  of 
Chatham  :     "  AVhere  law  ends  tyranny  begin?."     Lawlessness  opens 
the  door  of  the   state   of   the   dictator.     It  always  has  in  human  his- 
tory, and  it  always  will. 

What  is  our  duty  ?  First  and  always  to  maintain  the  law  ;  to  teach 
respect  for  it  by   speech  andby  example,  in  public  and  in  private 


Digiti; 


zed  by  Google 


^03  Th  CuiMINAL  Li.W  JOURKAL.  [Vol.  II 

eoDsaltation  with  our  clients,  anJ  to  condemn  its  violation  whenerer 
and  by  whosoever  oemmilled.  I  caunot  urge  this  so  well  as  in  the 
words  o£  Lincoln,  ultered  in  1837  : 

"  Let  reverence  for  the  law  be  breathed  by  every  American 
mother  to  the  babe  that  prattles  on  her  lap  ;  let  it  be  taught  in  schools 
and  colleges,  let  it  be  preached  from  the  pul|>it,  procluimed  in  legisla- 
tive balls  and  enforced  in  c^jurts  of  justice.  And,  in  short,  let  it  become 
the  political  religion  of  the  nation,  and  let  the  old  and  the  young, 
the  rich  and  the  poor,  the  grave  and  the  gay,  of  all  sexes  and  tongues 
and  colours  and  condition?,  sacrifice  unceasingly  upon  its  altars. " 

This  which  is  the  duty  of  every  citizen  is  peculiarly  the  duty  of 
men  who  like  us  are  trained  to  appreciate  the  value  of  law  and  to 
know,  when  it  is  broken.  In  doing  this  duty  we  may  draw  inspira- 
tion  from  the  examples  of  the  great  lawyer?,  who  in  every  country 
and  every  generation  have  been  the  defenders  of  ordered  freedom, 
and  whose  names  are  the  glory  of  our  profession. 

We  may  next  consider  whether  we  cannot  brush  away  the 
"obslrnctions  created  by  our  profeesiou,  which  bar  the  path  of  justice. 
It  is  from  one  of  your  own  newspapers,  the  •*  Baltimore  News," 
that  I  quote  an  admirable  statement  of  the  demand  which  the 
public  makes  up  on  us,  when  speaking  of  the  decision  by  which  the 
conviction  of  Ames,  the  late  Mayor  of  Minneapolis,  was  set  aside 
for  a  defect  in  the  indictment.     It  said  : 

'•That  the  flaw  in  the  indictment  here  indicated  was  not, 
according  to  our  law  and  custom,  sufficient  to  invalidate  the  trial 
under  which  Ames  had  been  convicted  and  sentenced  to  six  years' 
imprisonment,  we  have  not  the  slightest  intention  to  intimate. 
What  we  do  say  is  that  the  constant  spectacle  of  failures  of  justice, 
or  even  of  unconscionable  delays  of  justice,  due  to  the  everlasting 
discussion  or  discovery  of  technical  errors,  is  a  burning  reproach 
to  our  system  of  justice  ;  that  it  is  a  mighty  agency  in  undermining 
not  only  respect  for  the  law,  but  the  sense  of  the  monstrousness  of 
the  most  flagrant  crimes  ;  that  the  disiinction  thus  inevitably  arising 
between  the  poor  and  the  rich  in  their  treatment  by  the  courts 
is  a  potent  breeder  of  anarchistic  sentiment ;  and  that  no  more 
pressing  duty  rests  upon  members  of  the  American  Sar  than  ta 
bring  about  a  radical  reform  of  this  evil  condition." 
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We   cannot    fail  to   admit   the   truth   of  this  indictment  when 

e  see  how  the  brave  efforts  of  Mr,  Folk  to    puui.-h    the    *'  boodlers" 

of  St.  Louis  on  I   their   associates   in    (he    Legislature   of   the   state 

li.ave   been   cons' an  tly   defeateJ    by    the  highest  court  of    Missouri. 

**  La^  sammer,"  Fays  Lincoln  Stefft-ns,  "Butler,  who  wns  the  leader 

S.U  tliis  corruption,  and   himself   had   been  sentenced   to  a   term   in 

"the  penetentiary,  said  :" 

"The  caurts  will  reverse  all  Folk'd  cases,  and  when  Folk's 
lerm  expires,  we  will  g*d  off,  anJ  the  fellows  that  have  peached 
wiil  go  to  jail." 

He  was  a  boM  prophet,  but  his  prophecy  has  thus  tar  been 
realized.  All  the  convictions  brought  before  the  Supreme  Court 
thus  far,  including  his  own,  have  been  set  nside.  Whatever  the 
cause,  this  is  a  reproach  to  (he  law. 

We  present  a  frightful  speotncle  when  on  the  one  hand  mobs 
\7reiik  savage  cruelty  on  friendless  victims  charged  with  crime, 
but  unconvicted,  and  on  the  other  our  highect  courts,  upon  legal 
quibbles,  free  wealthy  scounlrels  who  hive  been  fairly  convicted. 
It  is  time  to  amen  I  pur  artifijid  system  of  criminal  law,  which 
has  jcome  down  to  us  from  a  period  when  its  technicalities  were 
needed  to  protect  the  subject  ngain*t  arbitrary  power,  and  when 
the  law  punished  trifling  thefts  and  wilful  murder  alike  with  death. 
Ifc  is  the  community,  not  the  criminal,  which  ii  in  danger  to-Jay. 

Steffens  states  the  naked  truth  when  he  says  : 

**  Our  political  corruption  is  a  system,  a  regulaily  es'aUi^hed 
custom  of  the  country,  by  which  our  politic  il  leaders  are  hired  by 
bribery,  by  the  license  to  loo^,  and  by  quiet  moral  support,  to  conduct 
the  government  of  city,  stale  and  nation,  not  for  the  common 
good,  but  for  the  special  interests  of  private  business."' 

It  was  pointed  out  by  ex-Governor  Merriam  of  Minne5o^a, 
director  of  the  last  United  States  census,  that  "The  prosecuting 
attorneys  in  no  less  than  twelve  states  and  territories  of  the  Union 
are  attempting  to  enforce  the  criminal  laws  against  those  who  have 
been  neglectful  of  their  duties  in  the  management  of  affairs  entrusted 
to  them  in  behalf  of  the  public." 

It  was  a  Missouri  grand  jury  that  reported  : 

♦*  Our  investigations  have  gone  back   twelve   years  and  during 
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that  ^ime  tbe  evidenee  chows  that  corroption  has  beea  the  usual  and 
accepted  thing  in  state  legislation  and  that,  too,  wi«hout  interference 
or  hindrance." 

The  gran  I  jury  of  Philadelphia  has  recently  made  a  similar 
report,  which  shows  how  the  officials  of  that  city  countenauce  \ice 
and  crime  for  the  worst  of  motives. 

The  District  Attorney  of  New  Yoik  says:  **  Everyone  who 
has  studied  our  public  life  is  appalled  by  the  corruption  that  confronts 
him  on  every  siJo,  it  goes  through  every  d'^pirtment  of  the 
national,  state  and  local  governments." 

I  forbear  to  marshal  the  evidence  which  sup|.orts  that  j-tatement, 
to  name  the  cities  whose  officers  have  been  convicted^  the  senators 
of  the  United  States  who  have  been  tried  or  investigated,  the 
various  scandals  that  are  familiar  to  you  all,  and  to  put  in  the 
other  scale  the  men  whom  the  law  has  punished.  It  would  be  a 
terrible  indictment  of  our  people. 

We  must  hasten  the  leaden  steps  of  punishment  lest  hi-^tory 
apply  to  us  the  words  of  Demosthenes:  ''What  is  it  that  has 
ruined  Greece  ?  Envy,  when  a  m.in  gets  a  bribe  ;  laughter,  if  he 
confesses  it  ;  mercy  to  the  convicted  ;  hatred  of  those  who  denounce 
the  crime — all  the  usual  accompaniments  of  corruption." 

A  man  who  is  charged  with  crime  ij  entitled  to  know  what 
the  charge  i%  so  that  he  may  prepare  his  defence.  He  is  entitled 
to  be  confronted  with  the  witnesses  a;»ainst  him  that  their  testimony 
may  be  sifted,  but  when  it  is  certain  that  the  charge  against  liim 
has  been  understood  clearly  by  him  and  by  the  jury  the  verdict 
should  not  be  set  aside  for  any  defect  in  the  form  of  the  indictment. 
1£  it  is  reasonably  apparent  tba^i  the  accused  has  been  fairly  tried 
and  justly  convicted,  courts  should  not  be  soilcitous  to  find  flaws 
in  the  proceedings.  If  the  substance  has  been  sound,  the  form 
is  of  little  consequeuce.  We  condemn  the  European  practice  which 
submits  the  accused  himself  to  examination  and  cling  to  the  belief 
that  a  man  should  not  be  compelled  t  j  criminate  himse'f.  Why 
not  ?  What  duty  does  society,  owe  a  criminal  which  should  prevent 
them  from  asking  questions  of  the  only  witness  who  certainly  knows 
the  truth?  Why  should  not  a  suspected  man  be  compelled  to 
speak  ?     The  presumption  is  strong  that  the   story  of  an   innocent 


Digiti; 


zed  by  Google 


Tol.  II  ]  The  CftiMiMAL  Liw  Journal.  206 

man  will  establish  his  iniiocance.     SliouM  we    proviJe    a   shield   for 
the  guilty  ? 

But  an  iiniocent  man  way  bo  undo  to  appear  guiUy  by 
improper  examination.  It  is  possible,  Lut  in  tliis  comm'inity,  very 
improbable.  We  read  of  a  crime  wiih  horror,  b:it  when  the  criminal 
is  arrested  we  be;^in  to  sympathize  with  him,  many  of  us  condemn 
the  prosecutor  who  trifs  anJ  the  jury  which  convicts  him,  and 
finally  besiege  the  executive  wiih  petiuons  for  his  pardon. 
CoDSjiicuous  cases  of  his  mis[)iaced  symfalliy  are  constantly  before 
us  until  it  sometimes  seems  as  if  the  community  prized  the  crioainnl 
more  than  the  law- abiding  citizin,  perverting  the  precedent  of  ihe 
prodigal  son.  With  all  these  bulwarks  about  the  accused,  there 
is  Utile  danger  that  any  innocent  mm  will  be  convicted  by  an 
overzealous  judge. 

Especially  does  this  role  protect  corruption.  Briber  and  bribed 
are  alike  guilty,  but  both  go  unwhipped  of  justice,  because  we  can 
force  neither  to  testify.  If  the  men  who  now  corrupt  Legislatures 
knew  that  they  might  be  compelled  to  confess  their  deeds  upon 
the  stand,  corruption  would  be  less  general.  The  chance  that  an 
innocent  man  may  be  placed  in  a  false  light  is  a  far  less  evil  than 
the  certainty  thit  many  guilty  men  escape  and  that  the  most 
dangerous  crimes  are  encourage!  by  our  method  of  dealing  with 
criminals.  Let  us  give  society  a  fair  chance.  Justice  will  not 
snfiFer  under  a  system  which  Las  been  used  in  France  and  Germany 
for  years.  When  we  remember  that  Dreyfus,  unju-tly  convicted, 
was  able  from  his  cage  on  Devil's  Island  to  shako  the  Government 
of  France,  we  need  not  fear  that  the  innocent  will  often  suffer. 

We  must  sweep  away  the  obstacles  to  speedy  justice,  let 
indictment  and  trial  follow  quick  on  the  heels  of  crime,  and 
disconrage  successive  appeals.  An  impartial  and  fearless  enforce- 
ment of  the  law  with  swift  and  sure  punishment  for  the  guilty, 
is  imperatively  demanded  in  this  country  to-day,  and  public 
opinion  should  be  satisfied  with  nothing  less  at  the  bauds  of  our 
profession. 

Lastly,  if  law  is  to  be  respected,  it  must  be  respectable.  We 
must  purify  its  source.  The  law  which  a  majority  of  the 
legislatures  honestly  approve,  rests  upon   a  sure    foundation,     li   is 
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tho  will  of  the  people  expressed  by  their  representatives,  and  they 
will  respect  it  as  such.  The  law  which  is  carried  by  corruption, 
which  is  bought  by  money,  patronage  or  other  improper  inflttence, 
is  no  law  but  a  fraud,  and  the  people  not  only  will  not  respect 
it  but  they  lose  their  respect  for  all  law.  Men  fight  fire  wiih  fire^ 
and  either  try  to  bny  laws  for  themselves,  or  unable  to  do  thi§ 
disregard  the  statute  when  their  convenience  dictates,  and  so 
make  a  law  for  themselves,  thus  beginning,  to  quot<)  again  from 
the  PresiJeiit,  "  the  substitution  f  jr  o'lr  civilization  of  a  system 
in  which  there  shall  bo  violent  altoriiations  of  anarchy  and  tyranny," 
both  of  which  are  equally  fatal  to  libeity.  Just  laws  enacted  by 
honest  men  command  respect  and  execute  themselves,  but  laws 
which  aro  made  to  favor  an  inJivi  lual  or  a  cla«is  unjustly,  and  are 
paiil  for  by  patronage  or  cash,  whether  paid  to  ihe  legislator  or  the 
campaign  fund  of  his  party,  rest  upon  injustice  and  corruption  anJ 
infect  the  whole  body  politic. 

The  groat  enemies  of  our  civilization  aro  thus  desciibed  by  a 
recent  writer  in  the  '*  Congregationalist  "  : 

*•  They  bribe  me:nbers  of  boards  of  education,  municipal 
legislators  and  national  parties.  They  steal  with  one  hand  and 
donato  to  churches,  colleges,  hospitul  and  to  social  betterment  with 
the  other.  They  denounce  anarchy  imported  from  Europe  and 
manufacture  it  themselves  at  home." 

They  are,  indeed  anarchisms,  for  their  business  and  social 
success  rest  upon  the  violation  of  law.  The  harmless  speech  of 
John  Turner,  or  the  ravings  of  Emma  Goldman  do  not  threaten 
the  stability  of  our  government.  Tho  real  danger  comes  from 
those  who  buy  their  way  through  the  law,  or  buy  the  law  itself. 
Against  these  men  every  force  of  society,  the  press,  the  pulpit, 
the  courts,  the  universities,  every  exponent  of  public  opinion  must 
be  directed.  Upon  them  should  be  visited  every  legal  and  social 
penalty  that  can  be  applird.  They  are  the  worst  of  traitors  not 
only  to  the  government  of  their  country,  but  to  the  cause  of  human 
freedom,  for  in  their  lawless  pursuit  of  success  tliey  are  undermining 
the  law  which  is  the  only  sure  foundation  of  both.  Herbert  Spencer 
said  in  1882:  "Free  institutions  can  be  maintained  only  by 
citizens  each  of  whom  is  instant  to  oppose  every  illegitimate  act, 
every  official  excess  of  power,  however  trivial  it  may  seoii. 
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All  these  lapses  fiom  higher  to  lower  forms  begin  in  tiifling 
ways  and  it  is  ouly  by  incessant  watthfulm ss  that  they  can  be 
prevented," 

But  this  fetatement  after  all  only  explains  nnJ  amplifies  the 
phrase  which  has  become  so  trite  that  we  cease  to  consider  its 
meaning  : 

"  Etrenal  vigilance  is  the  price  o£  liberty.'' 

The  President  is  right  when  he  says  :  "  The  very  existence 
of  the  republic  depends  on  th^t  spirit  of  orderly  liberty  under  the 
law  which  is  as  incompatible  wi:h  mob  violence  as  with  any  form 
of  despotism,"  and  we  must  all  enlist  in  defence  of  ihe  law,  lest 
we  learn  too  late  that  there  is  a  law  which  no  nation  and  no  man 
can  violate  wilh  ioapunity,  the  Universal  Law  by  which  rnin 
waits  npon  corruption,  and  which  wa^  written  for  all  lime  in  Ihe 
stern  sentence  :     "  The  wages  of  sin  is  death." 

The  American  Lawyer. 


STATEMENT  OF  CRIMINAL  RULINGS  BY  THE  SADAR 

COURT  OF  SIND  FOR  THE  MONTH  OF   MAY   1905. 

May  a  [CRIMINAL  REFERENCE  No.  4  of  1905.]  1905. 

Section   106,  Criminal  Procedure  Code, 

(13)  IMP.  V.  GHULAM    KADIR  and  4  others. 

The  accused,  on  conviction  by  a  Magistrate  under  Section  430, 
I.  P.  Code,  were  ordered  to  execnte  bonds  under  Section  106, 
Criminal  Procedure  Code,  to  keep  Ihe  peace  for  12  mouths.  On 
appeal  by  one  of  them,  the  conviction  was  altered  to  one 
under  Section  426,  I.  P.  C.  The  Sessions  Judge  then 
referred  the  case  for  cancellation  of  the  bonds  taken  by  the 
Magistrate. 

ISeld  that  the  mere  breaching  of  a  water-course  is  not  an  offence 
necessarily  involving  a  breach  of  the  peace.  In  order  to  come  with- 
in the  purview  of  Section  106,  Criminal  Procedure  Code,  an 
offence  would  have  to  be  snch  that,  in  committing  it,  overL  acts 
of  violence  must  be  done,  or  would  be  so  imminently  probable 
that  in  any  ordinary  oircamstances  they  would  and  must  have   been 
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May  12    [ACQUITTAL  APPEAL  No.  1   of  1905.]    1905. 
(U)  IMP.  V.  NUR  KHAN  ir</.  HAYAT. 

Scjtltia  '117,  CruntiiciJ  Proi'C'lure  Cole, 
In  dealing  with  an  appeal  preferred  by  Government  under  Sec- 
lion  417,  Criminal  Procedure  (yode,  against  an  acquittal,  the 
Appellate  Court  is  not  prcelulo  1  by  any  provision  in  the  Code  from 
going  into  facts  in  exactly  the  same  way  and  to  the  game  extent  as 
it  would  go  into  tlio  facls,  hud  ihe  appeal  been  preferred  by  a 
convict  against  a  couviciion. 


May  12      [CRIMINAL  REVISION  No.  1  op  1905.]      1905. 
(15)  IMP.  r.  UMEDAM  AND  ANOTHER. 

Section  250,  Criminal   Procedure  Code. 

A  Magistrale  is  not  precluded  from  taking  action  under  Sec- 
tion 250,  Criminal  Procelure  ("ode,  whenever  he  thought  that  a 
complaint  was  not  only  frivolous  or  vexa  ious,  but  also  deliberately 
false. 

A  frivol, us  charge  is  such  as  ought  not,  whether  trae  or  false, 
to  be  brought  at  all,  while  in  a  vexatious  charge  some  element  of 
falseness  or  suspected  falseness  must  enter,  and  to  distinguish  it 
from  cases  falling  nnier  Section  211,  I  P.  Cole,  the  object  of  the 
person  making  the  charge  must  be  prinurily  vexatious. 


May  17    [CRIMINAL  REVISION  No.  26  op  1905.]     1905. 

(16)  IMP.  V.  UMAR  icd.  MIBAL  AND  2  OTHERS. 

A  Magistrate  who  means  to  orJer  a  prosecution  under  Section 
211  I.  P.  CoJe,  ought  not  to  use  the  discretion  undoubtedly  vested 
in  him  under  Section  250,  diminal  Procedure  Code,  and  first  fine 
the  complainant  by  w.iy  of  compensation  to  the  accused. 

The  provisions  of  the  so^iian  must  be  strictly  construed,  and  a 
Magistrate  cannot  legally  award  compensation  by  a  sejarate  proceed- 
ing recorded  after  the  order  of  discharge  or  acquittal. 

Whore  death  is  caused  iu  the  commission  of  an  oflFence,  a 
Magistrate  would  ordinarily  exercise  his  discretion  wisely  if  ho 
committedt  he  accused  to  the  sessions. 
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Reviews. 

Law  of  Master  aqd  S^rvaqt.— By  C.  B.     Lai>aU, 

B.  A.  (cantab).  Published  bj  *' Ths  Lawybrs'  Co-Opbrativ8  Pcb- 
LisuiNG  (.^o.'\  R33h33ter,  N.  Y.  B\rit  E  J.  1901.  3  Vols.  |  18.00  || 
Rs.  56-4-0. 

Th'u  emiaeiit  work  is  divided  iuio  three  gigantic  voluined^  The 
first  two  volum^.s  aro  oat,  and  the  3rl  volame  is  expected  to  be-out 
soon.  The  former  discuss  the  liw  of  '*  Employer's  Lia- 
bility" in  about  3,000  page?.  The  latter,  we  are  toll,  'will 
deal  wi(h  the  circumstances  uuJer  which  the  relation  of  Master 
and  Servant  is  inferred,  and  with  hiring  and  discharge,  wages, 
strikes,  black-listing,  a  master's  liability  for  the  acts  of  his  servanis» 
and  all  other  specific  topics  not  iucluled  in  the  first  two  volames. 

The  first  two  volume?,  on  our  tabl?,  are  complete  in 
themselves.  The  subject  of  "Employer's  Liability"  has  been 
-treated  most  thoroughly  and  masterl3^  The  materials  collected  re- 
present the  result  of  an  exhaustive  examination  and  research  of 
all  the  Reports,  whether  official,  semi-ofiicial  or  non-official,  which 
have  been  published  in  the  following  countries  :  England,  Scot- 
land, Ireland,  the  Unite  J  States,  Canadi,  Australia,  anl  New  Zealand. 
In  short,  every  case  from  every  English-speaking  country  is  cited. 
This  is  a  remarkable  and  unique  feature  of  the  work.  There  is  no 
other  treatise  on  the  subject  which  embraces  citations  from  all  the 
English-speaking  jurisdictions. 

The  work  is  not  a  mere  collection  of  decisions  from  so  many 
conntries  and  jurisdictions.  It  is  a  complete  logical  and  philosophical 
treatise.  The  subject  has  been  discussed  in  all  its  possible 
phases,  with  rules,  reasons,  details  of  fact,  and  conclusions,  which 
are  only  the  so  many  evolutions  of  the  learned  author's  versatile 
and  extraordinarily-rich  brain.  The  subject  is  perhaps  one  of  the 
most  complicated  and  involved  branches  of  the  law,  and  the  case- 
law  bearing  upon  it  is  hopelessly  conflicting  and  inharmonious.' 
But  by  comparing  the  principles  set  forth  in  one  case  with  those 
expounded  and  explained  in  the  otliers,  Mr.  Labatthas  arrived  at  gene* 
ralizations  and  conclusions  which  oan  well  stand  the  metaphysical 
and  logical  tests.  His  colossal  production  is  manifestly  the  resalt  o£  ' 
several  jeafs  herculean  labour. 
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The  author's  object  is   to  sapplj   both  analjtio  and  synthetic 
cemmantary  on  the  Law  of  Master  and  Servant.    The  general  rales 
of  law  upon   which  the  Servant's  right  of  action  defends,  and  aUo 
the   subsidiary   modifications  of  these   rules,  a?  exemplified  by  the 
decisions  of  the  various  conrt'S,  are   fully   fet  ouh     Mr.  Labait  hat 
presented  to  the  legal  profession  quite  a  personal  treatise.    His  monn- 
raental  contribution  to  the  legal  literature  is  sure  to  put  him  in   the 
front  rank  of  the  legal  authors  of  the  day.    He  has  taken  consider- 
able   pains     in     preparing      the    book  ;      and     it    is    no     ex- 
aggeration to  say  that  in  arranging  and  analysing  the  intricate 
subject,  so  ably  discussed   by  him,  he  has  evolved  a  regular  order  out 
of  the  chaos. 

One  important  feature  of  the  work  is  that  much  space  has  been 
devoted  to  showing  the  practical  application  of  the  abstract  principles 
of  the  law  to  concrete  cases.  Even  th3Ugh  a  case  cited  has  little 
more  than  cumulative  value,  some  indication  of  the  circumstances 
which  it  involves  has  been  given.  In  view  of  the  extremely  eon - 
flicting  state  of  the  authorities,  the  erudite  author  has  given  some* 
what  unusual  space  to  thd  collection  and  examination  of  decisions,  with 
reference  to  the  general  principles  which  they  are  supposed  to 
embody. 

The  two  Volumes  under  review  are  complete  in  themselves  with  a 
separate  Index  and  Table  of  Ousaa  cited  in  the  body  of  the  volumes. 
We  know  of  u)  othor  work  oi  the  subject  which  is  sa  comprehensive 
in  scope  and  superior  in  worth.  This  is  the  best  book,  and  no  library 
in  India  can  boast  to  be  complete  without  it.  There  is  some  ill-found- 
ed prejudice  in  our  country  against  the  American  can-law.  Bat  hap- 
pily the  same  amount  of  prejudice  does  not  exist  against  the  American 
standard  works  on  Law.  The  perusal  of  this  American  book,- and  many 
others  which  we  intend  to  review  from  time  to  time  in  the  columns 
of  our  Journal,  will  not  only  remove  the  unjustified  apathy  against  the 
treasures  of  legal  literature  produced  by  the  new  world,  but  will 
convince  the  Indian  Lawyer  of  their  immense  value  and  superlative 
usefulness  in  India. 


Hlint  Oil  Tei|der  •— Pnblished  by ''  The  Lawyers'  Go-operative 
Publishing  Co.",  Rochaster,  N.  Y.  first  edition  ;  780  pages,  f  6.00. 

Ki.  n.  12. 
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Mr.  Alv.i  11.  Hunt's  work  is  tin  olny  book  oq  iho  subject. 
It  contains  16  Chapters  : — I — Definition  aviJ  when  a  Tender  is 
Hecossirj.  11 — Things  to  be  tendered — Medium.  Ill — Things  to  be 
teodered— Specific  Articles.  IV — Amount  to  be  tendered.  V — Manner 
of  making  a  tedder.  VI — Time  and  Pla^e  of  making  a  tenler.  VII 
By  whom  and  to  wliom  a  tender  may  be  male.  VIII — Keeping  a 
tender  gOud.  IX — ^The  consequences  of  a  tender  and  refusal.  X 
— Acceptance  of  a  tender.  XI. — Refusal  of  a  tender.  XII— Subse- 
quent demand.^-XIII. — Abandonment  of  a  tender.  XIV — Pleading 
and  proving  a  tender.  XV — Bringing  money  into  Court.  XVI— 
Offer  of  Judgment. 

The  whole  subject  has  been  treated  in  a  logically-arranged 
and  coinprehonsive  mmner.  It  is  a  practical  useful  and  valuable 
contribution  to  the  legal  literature  on  an  important  branch  of  the 
law  of  contracts.  The  author  has  very  lucidly  explained  the  principles 
and  el'tici  lated  many  intricate  and  perplexing  questions  which  often 
arise  before  the  courts.  There  is  no  doubt  that  a  treatise  dealing 
exclusively  with  Tender  was  much  needed  and  Mr.  Hunt  has  supplied 
the  desideratum. 

This  work  is  alona  in  the  fiald.  The  subject  of  Tender  is  uni- 
versal and  al-nost  uniform  in  the  whole  English-speaking  world. 
In  India  such  a  valuable  treatise  would  be  welcomed  heastily  by  the 
Bench  as  well  as  by  the  Bar.  Wo  have  nothing  but  unqualified 
praise  for  the  unique  production  of  the  talented  author. 


/I  0#mni^tary  on  the  Cod^  off  Orin|inal  Prooo- 

doro,  Aot  V  off  1 808.  By  0.  Annudurai  Aiyar,  Vakil,  Chingle- 
put,  Madras.  Published  by  Messrs.  Grant  &  Co.,  Boak^llers, 
Uoyapuram,  Madras.  [Sicon  J  Edition,  1905  ;  nearly  2000  Pag^s, 
2  Volumes  ;  Rs.  21]. 

The  fir^teditioi  of  Mr.  Aiyar's  Commentary  appeared  in  1900. 
After  a  little  more  than  fiveyenrs  the  second  edition,  now  before  us, 
has  been  published.  This  edition  has  been  prepared  on  the  ;iauiie 
lines  as  the  first.  The  first  edition  ha  i  replaced  almost  all  com^ 
men'aries  in  the  fi&ld,  and  was  consi  iercd  the  best,  f uUeH  and 
cheapest.  The  revised  edition  is  better  still,  it  is  issued  in  too  handy 
Volnm.s.  and  tie  case-law  has  beenbrought  down  to  the  end  of 
.June  1905.  n  j 
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The  most  attractive  feature  of  the  work  is  that  it  onlains  cases 
deciJed  by  all  the  (Jaarterod  High  Courts  and  ihe  Chief  Courts  of  the 
Punjab  and  Lower  Buima,'os  well  as  those  decided  by  the  other  High 
Courts  of  India.  This  makes  it  equally  useful  in  all  parts  of  the 
Empire,  \Vhere  tho  Code  is  in  force.  English  and  American  cases 
have  been  more  copioudy  cited  in  this  edition  than  in  the  first.  The 
following  outline  of  the  general  ontents  might  give  some  idea  as  to 
the  most  comprehensive  scjpa  of  the  work: — 

I — Preface.  II— Li:it  of  works  consulted.  II [ — Abbreviations. 
IV— C/omparative  Tables.  [In  this  elaborate  Table  the  corresponding 
Sections  of  the  New  and  Old  Codes  have  been  set  out.  No  other  com- 
mentary contains  such  an  exceedingly  useful  Table].  V — Tabulated 
Schedule.  [This  import  mt  Schedule  shows  at  a  glance  the  Sections 
in  which  some  additlo}).^^  alterations  or  om/^5/o?j«  ha' e  been  made. 
It  further  shows  the  Sections  :  fa)  wliich  are  entirely  new^  [h]  which 
have  been  altogether  omitted^  split  up,  transposed,  combined,  changed  in 
number^  or  run  into  others],  VI — Chronology  of  Reports.  VII — 
Notanda.  [This  Notanda  draws  the  special  attention  of  the  reader  tc 
61  Articles  in  which  the  learned  commentator  ha^  .  explained, 
discussed  and  criticised  the  phraseology  of  the  various  sections  of 
the  Co!e].  VIII — Synopsis  of  Enactments  cited.  IX— Table  of 
Cases  cited.  X — Introduction.  [The  Introduction  runs  over  189 
pages.  It  is  divided  into  two  parts  :  1.  Historical  Sketch.  2. 
General  Summary.  The  second  part  presents  a  bird's-eye  view  of  the 
whole  Code.  It  is  not  a  mere  summary,  as  it  purports  to  be,  but 
an  intelligent  essay  from  the  pen  of  one  who  understands  the 
Qode  thoroughly].  X[— The  Code  with  Commentary  on  its  565 
Sections.  XII — Appendices.  [These  are  46  in  number  and  contain 
diverse  matters  of  most  important  nature.  Without  these  appendices 
the  Commentary  would  have  lost  more  than  half  of  its  sterling 
value.  The  penultimate  appendix  contains  a  glossary  of  technical 
Terms  ;  while  the  last  of  all  comprises  12  Articles  of  the  highest  value], 
XIII — Supplement  [The  Supplement  contains  17  small  Acts 
dealing  with  sundry  criminal  topics  and  closely  connected  with  the 
Criminal  Procedure  Code].     XIV — Index  to  the  Code. 

The  execution  of  the  book  is  simply  admirable.  It  is  "  the  best  ^ 
from  every  point  of  view,  and  one  can  never  praise  it  too  much.  The 
legal  profession  in  India  should  not  be  only  thankful  to,  but  prood 
of,  Mn    Annadarai.    Hia  Commentary  will  rank  as  a  first  dass 
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work  on  the  Adjective  Criminal  Law. of  India«  Should  he  find  time 
to  wield  his  swift  anl  strojig  pen  for  writing  a  similar  commentary 
on, the  Indian  Penal  Code  ho  would  immorU]i/:e  his  nicmory  as  a 
Criminal  lawyer  of  high  order. 


The  Ifflllan  Statute  Book— By  C.  Annadurai  Aiyar, 
Vakil,  Ohinglepnt,  Madras.  Published  by  Messrs.  Hoe  an  r  Co.; 
Madras.  In  four  Royal  octavo  volumes,  1&05.  Per  set  bound 
Rs.  20,  or  unbound,  Rs.  18. 

This  is  another  coinpilatio'n  by  Mr.  Aiyar.  He  has  collected 
therein  nir the  uii repealed  Acfs  and  U  gii'^tions  of  the  Governor- 
General  in  Counci',  passed  from  1834  to  the  end  of  1904,  which 
are  of  general  applieation  throughout  India.  The  Local  and 
Special  Acts  have  n^t  found  place  in  the  collection.  Only  such  Statute! 
as  apf>ly  to  every  part  of  India  have  been  reproduced.*  The  font 
volumes  comprise  respectively  ihf»  fen  ral  Statutory  law' of  the 
following  periods  :  Vol.  I— from  1S34— 1876  ;  Vol.-II^from  1877-1 
1884;  Vol. II I— from  1881—1^97;  Vol.  IV— from  1898—1904.  This 
chronological  divi'^ion  of  the  Statuses  appears  on  the  title '  page 
but  not  on  the  back  of  each  bound  vol.ime.  We  would  suggest, 
however,  that  I  he  back  of  each  volume  should  show  not  only  thd 
number  of  the  voluT.e,  as  it  does,  bu*^  also  the  peri'jd  the  Acts  of 
which   the  Voluihe  contains. 

The  work  is  a  very  usef  il  com  »ila^ion,  but  had  the  learned 
compiler  inserted  the  rules  an!  notificatijns  of  the  High  Courts  and 
Governments  under  each  A-t,  the  usefulness  of  the  set  would  have 
been  more  than  doubled.  And  hal  he  followed  tlie  worthy  example,  of 
Mr.  Whitely  Stokes  and  a  IdeJ  references  to  the  case-law  bearing 
on  the  sections  of  every  Act,  his  edition  of  the  Indian  Statute  Book 
would  have  proved  a  goMon  work,  lint  to  carry  out  these  sugges- 
tions demands  herculean  labour  an  I  "considerable  time.  In  the 
present  form  also  tho  set  is  a  ^thesaurus  of  the  general  Statutory 
law  of  India,  and  its  price,  compared  with  its  bulk  and  splendid 
get-u^,  is  only  nominal. 


'     The  Code   of    Crlit«Iiial    Pro^eilure,    Aot  V    off 

1898ii-^By   a.    S..    Henderson,    M.    A.,    Birrlstor    at-law,  one 
of  the  Judges  o£  the  High  Court,  Calcutta.  Published  by  the  **  Weekly 
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Noie>  Printing  AVorks,  Calcuila  "  Seventh  Edition,  1905  ;  pp.  937  -I- 
X  01.  R^.  20. 

TU'j  Hon'ble     Mr.    Jas  ioe   Henderson's  Gommentarj    on    the 
Cod«)  of  Criminal  Projedaro  is  a    standard  work  of  reference   oil 
tho    Adjective  Criminal   Law   of    India.      The    title    page     tolls 
us  that  the  book  contains,   intfr  alia,  the   Notifications  and    Orders 
oE  the  Government  of  India  and   the  Local  Qovernments.     But    we 
are  sadly  disappointe  1  (o  find  that  in  some   cases   insleal   oE  setting 
out  sncli  Notification^,  &  *.,    at   length,   the    learned   commoDtator 
has  simply  made  references  lo  the  dates  and  pages  of  the   Graxettea. 
and  other  comp  lutions  in  which  those  Notifications   have   originally 
appeared.      For   instance,   no   rnltfS   have   been  inserte^l  under     S. 
214,  iind   mere  references  to  other    works    have   been  considered 
ftuffi  i^-nt.   We  would,  however,  say  that  in  a  commentary  it  is  always 
b  Iter  to  err   mora   on  the   fei  ie  of  inclosion   than  on   the  side  of 
exclusion.  We  regret  to  notice  further  that  the  addition^  in  Schedule 
11  of  the  Code,   relutin^^  tj  Sections  480   A,   489    B,  489     0    and 
489    D  of  the  Iniian  Penal  Code,  made  by  s.  3  of  Act  XIl  of  1899, 
have  not  been  incorporated.    This  is  a  very  serious  omission   in   the 
present  as  well  as  thn  lust  eJitions  of  the   book.    The  notes   have 
been  divided  into  appropriate  headings  printed   in   antique   type   to 
catch  the  eye.    And  we  are  glad  to  say  that  they  are  very  full.     The 
Punjab   Chief  Court   Cases    have   been    digested   to  enhance  the 
usefulness  of  the  work  in  the  Punjab.     But  the  Burma  Chief  Court 
cases  have  not  been  cited  at  all.     In   a  commentary  on   the  Code 
of  general  application  throughout   India,   the    c>mmentator  should 
always  endeavour  to  incorporate,  if  possible,  the    decision   of  all   the 
High  Courts  in  the  empire.     In  other  word^,  the  commentary  should 
be  as  general  as  the  Co  le  itseU. 

The  bulk  of  the  book  has  consilerably  increased.  And 
p.erhaps  the  next  edition  shall  have  to  be  split  op  in  two  handy 
volumes.  Mr.  Justice  Henderson's  commentary  has  been  in  the 
field  for  a  long  time  and  it  is  too  well  known  to  stand  in  need 
of  any  introduction  or  praise  from  us.  It  is  one  of  the  best 
annotiittd  editions  of  the  Co<le,  and  oontuius  up-to-date  Case-Law. 
The  pre^eut  edition  is  a  decided  improvement  on  the  sixth  edition  in 
•4;»mnch  as  thj  no'es  ou  several  sections  have  b.)en  entirely  rs^wriktfn. 
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(By  K.  S.  VoMkotramler^  B.  A.) 

COMMISSIONS  IN  CRIMINAL  CASES. 

Examination  of  Pardanashin  Ladiis. 

The  issue  of  commissions  for  the  examination  of  witnesses  hj 
Criminal  Courts  and  the  procedure  to  be  followed  in  the  execu- 
tion of  suck  commissions  are  dealt  with  in  Sections  503  to  507 
Hi  the  Code  of  Criminal  Procedure. 

Section  503  of  the  Code  is  the  only  section  which  providea 
for  all  the  cases  in  which  the  Legislature  intended  that  it  should 
be  competent  to  particular  classes  of  Criminal  Courts  to  issue  a 
commission.     The  section  runs  thus: 

^^503*  (I)  Whenever,  in  the  course  of  an  inquiry,  a  trial 
or  any  other  proceeding  under  this  Code,  it  appears  to  a  Presi- 
deucy  llagistrate,  a  District  Magistrate,  a  Court  of  Session  or 
the  High  Court  that  the  examination  of  a  witness  is  necessary 
lor  the  ends  of  justice,  and  that  the  attendance  of  such  witness 
cannot  be  procured  without  an  amount  of  delay,  expense  or  in- 
convenience  whichy  under  the  circumstances  of  the  case,  would 
be  unreasonable,  such  Magistrate  or  Court  may  dispense  with 
such  attendance  and  may  issue  a  commission  to  any  District 
Magistrate  or  Magistrate  of  the  first  class,  within  the  local 
limits  of  whose  jurisdiction  such  witness  resides,  to  take  the 
cridence  of  such  witness. 

"(2)  When  the  witness  resides  in  the  territories  of  any  Prince 
er  Chief  in  India  in  which  there  is  an  officer  representing  the 
British  Indian  Qoyernment,  the  Commission  may  be  issued  to 
•uch  officer. 
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"  (3)  The  Megistrata  or  officer  to  wliom  the  CommiaBiou  iB 
issued,  or.  if  he  is  the  District  Magistrate,  he  or  such  Magistrate 
of  the  first  class,  as  he  appoints  in  his  behalf,  shall  proceed  ta 
the  place  where  the  witness  is,  or  shall  summon  the  witness  before 
him,  and  shall  take  down  his  evidence  in  the  same  manner  and 
may  for  this  purpose  exercise  the  same  powers  as  in  trials  of 
warrant  cases  ui^der  this  Code. 

''  (4)   Where  the  Commission  is  issued   to   such  officer   as   is 
mentioned   in   sub-section    (2),   he   may  delegate  his  powers  an4 
duties  under  the  Commission  to  any   officer   subordinate   to   hiur^ 
whose   powers  are  not  less  than  those  of  a  Magistrate  of  the  firafe 
class  in  British  India.^' 

The  only  reasons  that  justify  exemption  from  personal  at* 
tendance  are  *' delay,  expense  or  inconvenience  which,  under 
the  circumstances  o£  the  case,  the  Court  considers  unreasonable." 
The  words  in  the  last  portion  of  the  first  paragraph  of  the  section 
indicate  that  the  witnesses  to  be  examined  on  Commission  do  nofc 
reside  within  the  local  limits  of  the  jurisdiction  of  the  Judgo 
who  issues  the  Commiseiou.  The  words  ''delay,  expense,''  indi- 
cate that  the  witnesses  to  be  examined  reside  at  a  distance  and 
not  within  the  jurisdiction  of  the  Court.  The  word  "inconveni- 
ence" probably  applies  to  cases  of  illness,  old  age  and  othe? 
similar  inconveniences.  The  section  iteelf  applies  to  witnessea 
of  either  sex.  The  cases  of  yardaaaa/im  ladies,  t.e.,  ladies  who, 
according  to  the  customs  and  manners  of  the  country,  do  not 
appear  in  public  have  been  held  in  some  cases  to  be  covered 
by  the  word  "  inconvenience."  It  is,  however,  observed  that  no 
useful  purpose  is  served  by  the  issue  of  a  Commission  to  another 
Magistrate  of  the  first  class  or  District  Magistrate  ;  for  if  a 
lady  has  a  sentimental  objection  to  appear  in  Court  before  the 
trying  Magistrate,  how  is  that  objection  met  with  if  she  has  to 
appear  in  Court  before  a  Magistrate  to  whom  a  Cmmission  19 
issued  ? 

It  has  been  held  iu  a  recent  case  (Veerabadran  Chetty  Vm 
Nataraja  Desikar,  I.  L.  B.,  28,  Madras  28]  in  which  the 
question  of  the  issue  of  a  Commission  arose  under  the  Civil 
Procedure  Code,  that  the  question  was  one  to  be  entirely  dealt 
with  under  the  provisions  of  the  Code,  and  that  Section  386  of 
the   Civil    Procedure   Code  was  exhaustive.     Applying  the  same 
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princi|>le,  Section  603  of  the  Code  oE  Criminal  Prooedore  should 
be  held  to  be  exhaustive.  The  Civil  Procedure  Code  provides 
iy  various  Sections  for-^ 

(1)  the  exfttninaiion  on  Commission  of— 

(a)  persons  resident  within  the  jurisdiction  of  the  Court 
mentioned  in  Section  883,  Civil  Procedure  Code  ; 

[h]  persons  resident  beyond  the  local  limits  of  the  juris- 
diction and  others,  mentioned  in  Section  386  of  the 
Civil  Procedure  Code  ;  and 

(c)  persons  residing  outside  British  India  mentione^l  in 
Section  387,  Civil  Procedure  Cede  ;  and 

(2)  the  iHSue  of  a  Commission  to  any  person  whom  the  Court 
thinks  fit  to  execute  the  same  under  Section  385  of  the  Civil 
Procedure  Code. 

In  the  absence  of  similiar  provisions  in  the  Code  of  Criminal 
Procedure,  it  must  be  held  that  the  Legislature  intentioimlly 
emitted  to  pix>vide  for  such  cases  in  inquires  and  trials  in  Crimin- 
al  cases.  We  have,  therefore,  to  look  to  the  case-law  for  any 
decisions  on  the  subject. 

The  earliest  case  on  the  point  is^flN  thi  mattib  or  tuk 
ptTiTiov  or  Hurro  Soondery  Cbowdhrain,  L  L.  It.,  4,  Cal.  20). 
The  Calcutta  High  Court,  to  whom  the  petitioner  appealed 
against  the  order  of  the  ^lagistrate.  of  Mymensingh,  who 
directed  her  personal  attendance  in  Court,  ordered  the  examina* 
tion  of  the  petitioner-- a ]Mrdafiai»%tii  lady— on  Commission.  The 
next  ease  is«*(The  Empress  v.  R.  P.  Counsell,  I.  L.  It.,  8, 
Cal.  896].  The  applicant  in  this  case  claimed  exemption 
on  the  gnwnd  of  illness  and  not  on  the  ground  of  her  being 
a  pwiangsfcin  lady.  It  was  contended  by  the  opposing  party 
that  Section  76  of  the  High  Court's  Criminal  Procedure  Act 
(X  of  187n)  had  no  application,  as  it  did  not  provide  fop 
*^  inconvenience  ^^  to  a  witness  who  was  summoned  to  attend.  Mr^ 
Jaetke  WUdon  refused  the  i4>plication,  remarking  that  the  issue 
of  a  Commission  would  be  a  most  unsatisfactory  course  of  pro* 
oeeding,  and  one  dangerous  to  the  interests  of  the  prisoner.  The 
question  again  came  up  for  decision  before  ifr.  Justice  Straighi 
in  (Ih  thb  mattsr  of  tub  fbtition  of  Farid-uu-nissa,  I.  L.  K.,  5, 
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All.  92).  Tho  applicant  was^  jrirdanashin  lady  and  was  also  th« 
complainant  ^wl.iQ  set  the  Criminal  law  in  motion^  Mr,  Justice 
Straitjht  doubted  one  portion  of  tho  ruling  in  (I.  L,  R.,  4,  Gal.  20) 
"that  in  Criminal  cases  women  are  of  right  exempted  from  personal 
attendance  in  Courtf^  but  did  not  differ  from  the  other  pori ion  of 
the  ruling  that  the  word  '  inconvenience  "  empowered  Criminal 
Courts  to  allow  examination  on  Commiission  where  a  witness 
according  io  the  customs  and  manners  of  the  country  .ought  not 
to.be  compelled  to  appear  in  public.  Tlie  Judge,  however,  held 
that  the  petitioner  being  herself  the  complainant  altered  her 
position  as  regards  the  exemption  clnimed  by  her.  His  Lordship, 
hoi\'ever,  directed  the  Magistrate  to  allow  her  to  be  brought  into 
his  room  at  the  Court  house  in  her  2>i!A:t  itself,  or  if  that  was  not 
feasil^le,  to  make  some  other  nrrangemenls  as  may  enable  her 
to  remain  in  it,  and  strictly  preserve  Iior  privacy  and  subjeot 
her  to  the  least  inconvenience  or  annoyance  for  the  purpose  of 
recording  her  evidence  according  to  law  in  presence  of  the 
accused  after  identification  ^by  some  npprcJved  female  Witnesses. 
The  point  again  came  up  "before  the  Calcutta  High  Court  in  [In 
TEH  MATTKB  OF  THB  PETITION  OF  Din  Tarini  Dcbi,  I.  L.  H.,  15,  Cal. 
775).  Tho  petitioner  was  ik  Brahmin  lady  who  was  cited  as  a  de- 
fence  witness  by  the  accused  before  the  .Chief  Presidency  Magi^ 
trat^,  Calcutta.  She  took  a  house  in  Calcutta  not  far  from  the 
Magistrate's  Court  and  volunteered  to  pay  tlie  expenses  of  the 
Commission.  The  defence  itself  did  not  require  her  to  be  ex- 
amined in  open  Court.  Under  the  circumstances,  the  IligJi  Court 
directed  the  issue  of  a  Commi^^sion.  A  similar  case  again  came 
up  before  Mr,  Justice  Straight  (In  th«  maitick  of  thk  petiiion  or 
Basant  Bibi,  I.  L.  R.,  12,  All  69).  The  Judge  adhered  to  the 
view  held  by  him  (In  thr  matter  of  thk  petition  of  Fa- 
rid-un-nissa,  I.  L.  !{.,  5,  All.  92),  rtnd  held  that  the  Magis- 
trate was  right  in  refusing  to  go  with  his  officiaU  to  a  privafo 
house  for  examining  the  lady  ;  but  he  directed  that  arrangements 
should  bo  made  to  take  tho  evidinice  of  tho  lady  in  an  empty 
Court  room  in  the  presence  of  the  Magistrate,  the  accused  and 
the  pleaders  on  both  sides,  or  if  no  empty  Court  room  were 
available,  in  the  Magistr atom's  own  private  room  or  some  other 
room  in  the  Court  buUding..  In  1897  the  Calcutta  High  Court 
considered  an  appeal  against  the  order  of'tlie  Chief  Presidency 
Magistrate,    Calcutta,    who    refused    an  application  by  a  lady  tq 
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jb^  allowed  to-  be  examined  on  commissionr  Messrs,  'Jnatice^  Ghose 
and  Gordon  who  decided  the  appeal  (Hem  Coomaree  DaaKee 
2^  Qoeen-Eni{)ress^  I.  Ji.  l^,  24*,  Cal.  ^551)  considered  Blithe 
rulings  above  discassed.  The  learned  Judges  doubted  if 
tbe  Tresidency  Magistrate  had  authority  to  issue  a  Commission 
jlur  the  examination  of  a  witness  within  the  jurisdiction  of  the 
pourb  itself.  They  also  pointed  out  that  a  commission,  if  issued 
at  all,  could  be  issued  only  to  a  Magistrate  of  the  first  class,  or 
a  District  Magistrate  within  whose  jurisdiction  the  witneiset 
reside.  The  Judges  finally  hold  that  Sections  503  rto  607  of  the 
Code  of  Criminal  Procedure  did  not  aut4iOrize  ^the  Presidenejr 
Magistrate  to  examine  the  lady  in  her  residence  :  but  by  the 
rovij«ional  powers  confei'red  on  them  by  tho  Charter  of  the 
Court,  ti<eir  Lordships  directed  the  Mngistrato  to  examine  the 
lady  in  a  place  tiiken  by  tie  lady  and  not  far  from  the  Court 
house,  ill  the  presence  of  tlie  parties  concerned  and  in  themabnet 
in  which  pardanashin  ladies  are  examined. 

The  difficulties  and  inconveniences  caus^'d  by  the  compulaoi^ 
attendance  Of  ladies  in  Courts  are  very  great  ;  and  the  ndvant^ 
age  gained  is  comparatively  sm  ill.  The  compulsory  attendance 
of  a  lady  to  give  evidence  in  public  Court  and  the  absence  o( 
any  provision  in  the  Legislature  empowering  Magistrates  to 
examine  such,  witnesses  either  in  Chambers ,  or.  in  tl^eir  privatQ 
residences  or  on  Commission  at  their  discretion  are  taken  advant^ 
age  of  for  the  purpose  of  harassing  and  annoy ing  such  ladien 
and  those  interested  .in  them  for  purposes  of  extortion.  The 
inability  of  tJie  Magistrates  to  allow  exemption  from  persona^ 
a^tQndance  in  public  Court  very  often  occasions  failure  o^ 
jjistjce;  and  the  result  is  that  the  guilty  men  escape  and  innocent^ 
and  modest  ladies  are  liarassed  and  insulted  for  no  fault  of  theirs* 
I  detail  below  a  few  instances  which  have  come  to  my  noticea 
and. which,  I  am  sure,  will  have  come  to  the  notice,  of  many  a 
practising  lawyer  and  judge  :  —  .  ..,..'-"        t 

(])•  A  theft  in. a  building,  or  robbery  or  dacoity  takea 
place  during  thei night  in  a  hotke.  The  inmates  Ol  the  house, 
generally  ladies,  are  assaulted  and  hurt*  and  deprived  of  the 
Yaluables  on  them*  The  accused  are  identifiable  by  the  ladies. 
Are  the  ladies,  however,  prepared  to  stand  exnminaHon  and  crosB<^' 
f^am^nation  and  that  iin;Cpurt  ?,  Hindus  ^ifidiMuhanunadaus  hrav4^ 
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ft  ^niimefital  objection  to  thAir  ladies^  being  examined  at  all  as 
wUnesseSf  and   still  more  strongly  do  they  object  to  their  exam- 
ioation    in    open    Court.     As  soon   as  the  Police  Officer  turns 
lip  at  the  scene  of  offence  for   investigation,   the  complainant 
omits  that  portion   of  the  offence  relating  to  the  assanlt  on  IIm 
ladies,  or  states  that  no  ladies  were  present  in  the  honse  at    tbe 
iiue  and  nothing  is  known  to   them,  the  ladies  having   been 
despatched    to   some    other    place  before   the    arrival  of  (he 
Police  at  the  scene.     The   Police  Officer  takes  the    hint   and 
extorts   from    the    already-aggrieved    man    for    ignoring    the 
fireseooe  of  the  ladies  at  the  commission  of  the  offence.  ^  There 
are  other  police  officers  who  do  not  find  it  palatable   to   investi- 
gate and  charge  a  Sessions  case,  and  who,  therefore,  threaten  the 
ewner  of  tbe  bouse  to  state  that  no  offence  worth  an  investiga- 
tion was  committed.    They  indnce  the  owner  to  state  as  they  wish 
^y   pointing  out   the  inconvenience   of    the    ladies    personally 
appearing  in  the  Court  of  tbe  Committing  Magistrate  and  in  the 
Sessions  Court.    To   add  fuel   to  fire,  the  victim  of  the  offence, 
Vho  was  already  deprived  of  considerable  property  by  the  thieves, 
is  robbed  of  more  by  the  police  officer  for  the  alleged  favour  shoWQ 
by  liim   in   not   registering   the   crime.     The   result  is  that  the 
police  officer  who  is  paid  for  detecting  crimes    enhances  his  in- 
come by  hushing  them  up,  t.0.,  by  committing  offences  himself 
tinder  Sections  165,  202  and  203  of  the  Indian  Penal  Code  ;  an^ 
this  result   is.  attributable   to   no   other   cnuse  than  the  forced 
attendance  of   ladies  in    Courts.     There  is  yet   another  point 
Wof^th^   of   note.     In  the  course  of  a    trial    of  a  case  in    which 
Evidence    relating    to    assault    on    the   ladies   is    omitted,    the 
Complainant  in  his  anxiety  to  conceal  wlmt  is  present  in  his  mind, 
txxts  a  very  bad  figure  in  the  witness  box.     Actual   facts  which 
the   witness   intended   not   to  speak  out,    unconsciously    escape 
from  his   mouth.     The  Judge  and   the  Jury   remark   that  the 
Witness  is   unreliable.     As   a  direct  consequence  of  the  handling 
up  of  the  case  in  a  manner  which  the  parties  intended,  but  which' 
the  Legislature  and  justice  neiirer  intended,  the  offender  escapes, 
a^d   sopietimes  the  poor  complainant  and  the    prisoner  ohsngr 
place^i  with  each  other. 

(2)  Other  cases  have  come  to  mj  notice  in  which  the  aboua*' 
•d  cites  the  ladies  of  the  complainant's  family  as  witnesses  for 
^{ence.    Tins  trick  is  played  to  press  the  complainant  to  witb*' 
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draw  the  charge  or  to  oompoond  with  Um.  Tlie  Jnc^^e  who 
is  consoioas  that  the  lady  is  cited  for  purposes  of  mere  vexaticp 
or  delay  is  unable  to  refuse  to  issue  process  to  compel  tj^e 
appearance  of  the  witness^  unless  he  is  able  to  record  the  grounds 
of  refusal  in  writing,  under  Section  257  of  the  Code  of  Criminj^ 
Procedure  ;  or  under  Section  216  of  the  Code,  the  Magistraj^e 
may  not  be  in  a  position  to  refuse  if  it  is  alleged  that  a  matf ri^l 
point  will  be  proved  by  the  witness,  though  the  witness  m^ 
after  all  serve  no  useful  purpose  to  the  accused. 

(3)  Qase«  very  often  arise  in  which  complainants  institute  faltfe 
oomplaints  with  the  real  qbjf^ct  of  extorting  something  from  thie 
accused.  The  safest  and  surest  method  of  accomplishing  their 
object  is  to  place  the  scene  of  offence  inside  the  house  of  the  accus- 
ed where  only  the  ladies  pf  the  family  are  naturally  expected  to 
be  present  and  cite  the  ladies  of  the  accnsed^s  family  as  witnesses 
for  the  prosecution.  In  trials  of  warrant  cases,  the  Blagistrate 
ja  bound  to  summon  such  of  the  persons  wlM)m  the  complainant 
f)oxisiders  as  likely  to  be  acquainted  with  the  facts  of  the  casd, 
though  only  such  of  them  as  he  thinks  necessary.  It  is  unreasofiV 
mble  to  expect  of  a  Magistrate  to  know  before  the  appearand^ 
of  the  accused  that  a  witness  is  cited,  not  for  obtaining  material 
evidence,  but  for  annoying  the  accused.  It  is  very  doubtful  if 
Iho  Maguitrate  can  refuse  to  compel  the  attendance  of  a  Witness 
after  once  issuing  a  summons  for  attending  his  Court.  Th^ 
privilege  of  taking  out  a  summons  is  no  doubt  subject  to  th^ 
control  of  the  Magistrate  ;  but  such  43ontrol  is  exercised  only 
aparingly  and  in  exceptional  cases.  Even  in  cast^s  where  th^ 
Magistrate  knows  that  a  witness  is  not  cited  bondfide^  the  Magis^ 
trate  is  powerless  if  the  complainant  urges  the  presumption  that 
the  witness  must  speak  the  truth  if  put  in  the  witness  box. 

Did  tbe  Legislature  intend  that  such  should  be  the  result 
when  it  provided  that  the  evidence  of  a  lady  should  be  heard 
by  the  Magistrate  himself  before  the  life  and  liberty  of  a  man  it 
decided  on?  My  answer  is  in  the  negative,  and  the  only  proper 
answer  which  I  will  give  for  the  want  of  a  safeguard  against  th^ 
abuse  of  tbe  process  of  Courts  is  that  the  framers  of  the  law. 
Vho  were  foreign  to  the  customs,  manners  and  ideas  of  Hindaa 
aiid,Muhainmadans  did  not  foresee,  that  such  xsousequem^es  woiild 
hjftfipeD  by.  the  absence  of  a. provision  for  taking  tlie  evidenoie^ 
in  it  naaner  leaal  hyaimCul  ani  aanqy ing  to  tiie  lady .  witness*  .   ^  j 
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Having  pointed  out  tlio  varioaq  aspects  of  the  queslion, 
it  remains  for  me  to  s^ubmit  to  the  opinion  of  the  genera)  pablic 
\tbe  remeflies  which  I  humbly  propose.  I  for  one  will  strongly 
insist  that  the  evidence  of  a  witness,  as  a  rule,  ought  to  be  given 
b^fbk'e  the  Magistrate  himself,  unless  the  nature  of  the  caaies 
and  the  points  which  the  witness  is  cited  to  speak  to,  are  not 
80  important  as  to  require  the  personal  attendance  of  the  witness 
>before  the  Magistrate,  or  the  parties  themselves  do  not  require 
the  presence  of  the  witnesses  before  the  Magistrate,  auJ  agree 
to  accept  the  evidence  taken  on  Commission;  but  I  strongly  urge 
that  the  feelings  of  modesty  of  a  lady  must  also  be  respected. 
It  is  high  time  that  the  Legislature  should  make  snitiible  provi- 
sions to  remove  the  defect. 


WHAT  IS  A  WORKMAN? 

Most  of  us  have  a  fairly  clear  idea  as  to  what  class  of 
person  should  be  described  as  a  workman,  but  probably  few 
of  us  would  like  to  be  called  upon  to  define  the  term. .  It  occurs 
in  several  Acts  of  Parliament,  and  the  Courts  have  had  from 
time  to  time  to  decide  whether  or  not  a  particular  class  of 
individuals  could  properly  be  described  as  workmen.  Some* 
times  the  statute  to  be  interpreted  contains  a  definition,  and 
sometimes  it  does  not.  These  statutes  which  contain  definitions 
are  not  always  alike,  so  that  it  is  not  possible  to  sny  whether 
a  person  comes  within  the  meaning  of  the  term  until  the  defifii* 
tion  has  been  carefully  examined.  In  Acts  where  there  is  no 
definition  the  word  must  be  construed  according  to  the  inteil* 
tion  of  the  Legislature  in  passing  the  Act. 

In  the  Sunday  Observance  Act,  1077,  the  word  is  used 
without  definition.  It  provides  that  ^' no  tradesman,  artificer, 
workman,  labourer  or  other  person  whatsoever,  shall  do  or 
exercise  any  wordly  labour,  business  or  work  of  their  ordinary 
callings  upon  the  Lord's  Day."  It  was  said  by  Cockburn,  C.  J.» 
that  the  clasees  above  referred  to  can  be  divided  into  employer 
and  employed.  Of  the  former  class  a  tradesman  is  the  only  re* 
presenCative  mentioned.  From  this  would  follow  that  aa' 
artificer  labourer  or  workman  must  be  a  person  who  is  em* 
ployed  by  some  one  else.  This  is  one  of  the  tests  that  hs0 
been  made  use  pf  by  the  Opur^  in  many  instances  to  -  detennine* 


Digiti; 


zed  by  Google 


Vol.  II]  Thb  Criuinal  Law  Journal.  224 

whether  a  person  is  a  workman  or  nofc.  Thus  a  umall  farmer, 
who  may  or  may  not  employ  others,  was  held  not  to  be  in- 
cluded iu  the  above  prohibition  in  the  Sunday  Observance  Act, 
as  he  did  not  belong  to  any  of  the  classes  mentioned,  and  the 
general  word^  must  be  construed  ejmdem  geneiu.  {Reg.  v. 
Sylvester^'dd  L,  J.  M,  C.79}.  On  tl:e  same  ground  a  bnrber  or 
hairdresser  was  also  held  not  to  be  within  the  terms  of  the 
Act.     [Palmer  v.  Snow,  [1900]  1    Q.  B.  725  ;  64  /.  P.  842.) 

The  Cheap  Trains  Act,  lb83,  is  another  example  of  a 
statute,  in  which  the  term  ^^  workman  ^'  is  used  withoat  defini* 
tioD.  It  enacts  that  workmen's  trains  are  to  be  provided  at 
certain  hours  by  railway  companies.  The  meaning  of  the  term 
as  ~  there  used  was  discussed  before  the  Railway  and  Canal 
Commissioners,  when  Wiighty  J.,  intimated  the  opinion  that 
a  wide  construction  was  evidently  intended  to  be  given  to 
the  word,  and  he  thought  that  postmen  and  letter-carriers 
would  be  included.  [Re  Faiccett  Asaociation  and  London  Bright 
ion  and  South  Coast  Railway  Company,  JO  Ry.  4*  Can.  Traffic 
Cos.  229.)  They  would  no  doubt  comply  with  the  test  of  being 
employed  ;  but,  as  will  be  seen  hereafter,  they  would  hardly 
be  considered  as  workmen  within  many  of  the  Acts  iu  which 
the  term  is  used  and  defined. 

^  A  very  fair  definition  of  a  workman  is  given  in  the 
Employers*  and  Workmen  Act,  1875.  In  section  10  it  is  pro* 
Tided  that  <^  in  this  Act,  the  expression  ^workman'  does  not 
include  a  domestic  or  menial  servant,  but,  save  as  aforesaid, 
means  any  person  who,  being  a  labourer,  servant  iu  husbandry, 
journeyman,  artificer,  handicraftsman,  miner,  or  otherwise 
engaged  in  manual  labour,  whether  under  the  age  of  twenty  • 
one  years  or  above  that  age,  has  entered  iuto  or  works  under 
a  contract  with  an  employer,  whether  the  contract  be  made 
before  or  after  the  passing  of  this  Act,  be  express  or  implied, 
oral  or  in  writing,  and  be  a  contract  of  service  or  a  contract 
personally  to  execute  any  work  or  labour."  This  definition 
was  adopted  iu  the  Employers'  Liability  Act,  1880,  with  the 
addition  that  a  railway  servant  was  also  to  be  included. 

In  the  Workmen's  Compensation  Act,  1897,  however, 
this  definition  as  hot  adopted,  but  instead  we  hare  a  much 
looser  definition.' 
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Under  that  Act  *>  workman  ^^  includes  '*  every  person  who 
is  engitged  in  an  employment  to  which  this  Act  applies,  wbetber 
by  way  of  manual  labour  or  otherwise,  and  whether  his  agree* 
ment  is  one  of  service  or  apprenticeship  or  otherwise,  and 
is  expressed  or  implied,  is  oral  or  in  writing.^^  Like  much  of 
this  Act,  this  definition  is  by  no  means  clear,  and  it  would  seera 
to  include  many  persons  who  are  not  workmen  in  the  ordinary 
sense  of  the  term.  The  only  test  would  appear  to  be  that  the 
man  must  be  employed  in  or  in  connection  with  certain  specifio 
kinds  of  work.  Employment  is  here  the  only  test,  and  the 
class  of  questions  which  arise  is  as  to  whether  a  man  is  an  in- 
dependent contractor  or  an  employee.  (»See,  fur  example, 
Vamplan  v.  Varkyate  Iron  and  Sled  Company^  Limited^  [1903J  I 
K  D.  5<51.) 

If  we  turn  again  to  the  above  definition  in  the  Employers* 
and  Workmen  Act,  1875,  which  is  the  one  wiiich  principally 
concerns  justice,  we  find  that  there  are  several  requisites  neces- 
sary before  a  man  can  be  called  a  workman.  In  the  first  place 
domestic  and  menial  servants  are  excluded,  and  that,  of  course, 
has  led  to  a  certain  numbor  of  questions  ;  but  they  do  not 
appear  to  have  comd  before  the  High  Court  under  this  section. 
In  Nicole  v.  Gtcare*,  33  L.  J.  0.  P.  250,  the  meaning  of  the  expres- 
sion was  discupsed  upon  the  question  as  to  whether  a  huntsman 
of  a  pack  of  hoands  was  a  menial  serviint  so  that  liis  master 
would  be  entitled  to  dismiss  him  on  giving  him  a  mouth^s 
notice.  Erle^  C.J.,  in  his  judgment,  thought  that  a  menial 
servant  was  one  wlo  is  required  to  be  frequently  near  his 
master,  and  ho  held  a  huntsman  to  be  such  a  servant.  In  a 
similar  class  of  case  a  man  hired  to  keep  gardens  in  order  and 
to  assist  in  the  stables  and  to  make  himself  generally  useful 
was  held  to  be  a  menial  servant.  (Johnson  v.  Blenkiusopp^  5 
Jur.  870.)  As  these  decisions  were  on  the  common  law  meaning 
of  the  term  they  are  of  considerable  value  in  construing  the 
expression  when  used  in  statutes. 

The  next  point  to  be  noticed  in  this  definition  is  that  a 
workmj^n  must  be  employed,  as  distinguished  from  being  him- 
self an  employer.  Here,  again,  we  have  difficult  questions 
arising  as  to  whether  a  man  is  a  contractor  or  a  servant.  1( 
happens,  of  course,  that  a  man  in  employed   to  do   cerlaiu   work; 


Digiti; 


zed  by  Google 


Vol.  II]  Tab  CRtMiriiAL  Law  Journal,  226 

and  that  he  is  allowed  tu  employ  othdrs  to  lielp  him  to  do  this 
trork.  The  case  of  Grainger  v.  Jynsley,  6  Q.  fi.  D  182  ;  4li  J.  P. 
142,  is  a  good  example  of  a  case  in  which  a  man,  althoagh  he 
coald  employ  others,  was  nevertheless  held  to  be  a  workman. 
In  that  case  the  respondents  were  persons  engaged  in  the 
manufacture  of  pottery.  The  respondent  was  in  their  employ 
as  a  potter^s  printer,  overlooker  and  mixer.  In  the  potting 
trade  it  was  said  that  it  was  impossible  foi  the  printer  to  do 
his  work  without  the  aid  of  another  person,  who  is  called  a 
transferrer.  This  trnnsferrer  is  usually  a  Woman,  and  t!ie 
practice  was  for  the  printer  to  find  his  own  transferrer.  The 
qnestion  arose  as  to  whether  the  printer  was  a  workman  or  not, 
and  the  High  Court  was  of  opinion  that  he  was.  It  was 
admitted  that  the  work  was  manual  labour,  and  the  judges  were 
of  opinion  that  he  had  entered  into  a  contract  of  service  or 
a  contract  personally  to  execute  work.  It  would  appear  that 
the  judges  thought  that  a  man  who  entered  into  a  contract  to 
do  the  work  himself,  whether  with  assistance  or  not,  was  a 
workman.  If,  on  the  other  hand,  he  could  employ  some  one 
to  do  work  or  part  of  it  so  that  he  was  not  bound  to  do  the  work 
himself  that  would  make  him  a  cootraotor. 

This  question  of  whether  a  person  is  a  workman  or '  a  con- 
tractor has  come  up  more  in  connection  with  the  Truck  Acts 
than  with  the  Employers^  and  Workmen  Act,  1875.  There  are 
three  Truck  Acts,  namely,  of  1881,  lb87,  and  1896.  These  Acts, 
It  will  be  remembered,  were  passed  for  the  purpose  of  prevent* 
ing  workmen  from  being  paid  in  kind,  and  provided,  that  all 
wages  should  bo  paid  in  tfie  current  coin  of  the  realm  only. 
The  Truck  Act  of  1831  is  the  principal  Act,  and  in  it  the  ex- 
pression ^^  artificer  ^^  is  used  instead  of  the  term  "workman.^' 
The  Truck  Act,  1887,  however,  provided  that  the  principal  Act 
should  extend  so  as  to  include  any  workman  as  defined  in  the 
Employers*  and  Workmen  Act,  1875,  and  the  expression  ^*  arti- 
ficer ^'  was  to  be  construed  to  include  every  workman  as  so 
defined.  The  Act  of  1896  dealt  with  deductions  from  wages 
fur  finen,  &c.,  and  did  not  alter  the  definition,  so  that  in  this 
class  of  "Statute  we  have  a  uniformity  of  definition. 

As  some  important  early  decisions  were  given  upon  the 
i^on&truction  of   the  Truck  Aot,  1831,  it  ia  important  to  see 
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what  was  meaub  by  the  expression  *'  artificer "  therein  used. 
It  was  to  iuclude  "  all  workmen,  labourers  and  other  persons 
in  any  manner  engaged  in  the  performance  of  any  work,  employ- 
ment or  operation  of  what  nature  soever'*  in  or  about  certaiu 
specifiod  trades.  It  was  not  to  extend  to  domestic  servants  or 
servants  in  husbandry.  It  will  be  seen  that  this  was  a  very 
loose  definition,  and  that  it  was  really  left  to  the  courts  to  say, 
according  to  common  law  principles,  whether  or  not  a  man  was 
a  workman.  It  is  for  that  reason  that  these  cases  are  of  value, 
for  it  was  evidently  upon  them  th^t  the  future  definition  was 
constructed. 

RUey  V.  Warden  (1848),  2  Ex.  59,  was  one  of  tl.o  earliest  of 
these  cases«  It  was  there  laid  down  that  the  Act  was  to  be 
taken  as  applicable  only  to  those  persons  who  contract  as  labour- 
ers to  work  personally.  Similarly,  in  Sharvian  v.  Sanders  il853), 
1')  C,  B.  I  6,  Maule,  J.,  said  the  statute  '^  was  only  intended  to 
apply  to  those  who  are  actually  and  personally  engaged  or 
employed  to  do  the  work.  And  when  Uie  procuring  work  to 
be  done  by  the  hands  of  others  comprehends  the  whole  of  what 
a  man  contracts  for,  the  circumstance  of  his  doing  part  of  the 
work  himself  does  not  bring  him  within  the  statnle.'*  The  Pame 
principle  was  followed  in  Ingram  v.  Barnes  (1857),  7  B.  dB.  182. 
In  that  care  a  labouring  man  who  contracted  with  a  brickroaker 
to  make  bricks  for  him  and  find  iho  labour,  but  wa^  not  bound 
by  the  contract  to  do  any  part  of  the  work  personally,  was  held 
not  to  be  an  artificer  within  the  Act.  The  principle  is  that  a 
man  is  not  a  workman  under  the  Act  unless  the  employer  has  by 
the  contract  a  right  to  require  his  personal  work  and  labour 
in  return  for  wages. 

That  is  a  clear  principle,  and  it  is  applicable  to  the  defini- 
tion in  the  Employers'  and  Workmen  Act,  1875.  It  wns  held 
to  be  so  applicable  in  the  recent  case  of  Squire  v.  Midland 
Luce  Company,  [1905]  2  K,  B.  448  ;  69  J.  P.  257.  In  that  case 
women  who  were  employed  during  the  day  at  a  factory,  and 
who  afterwards  took  lace  home  to  be  •' clipped,"  were  held  not 
to  be  workwomen  under  the  Truck  Actn  in  regard  to  such  lace, 
because  tl.ey  might  either  do  the  work  themselves  or  eir.ploy 
others  to  do  it.  This,  it  will  be  seen,  is  quite  a  different  case 
fron^  thf^t  in  which  a  person  contracts  to  labour  personally! 
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altliongh  iutloing  his  work  he  may  have  to  get  assistance  erthet 
provided  by  his  employer  or  by  himself.  \ 

In  discussing  the  qqestion  as  to  what  is  a  workman  we  have 
arrived  at  the  resalt  that  the  first  test  is  that  he  should  be 
employed  to  do  work  personally  as  distinguished  from  a  person 
who  is  employed  to  got  work  done  whether  he  does  it  himself  or 
gets  others  to  it.  Under  the  definition  in  the  Employers^  and 
Workmen  Act,  1575,  which  is  the  generally  accepted  definition 
of  a  workman,  personal  service  is  not,  however,  enough.  The 
person  must  be  employed  to  do  ^^manual  labour.^'  There  aret 
ilias  two  further  requisites.  The  work  to  be  done  must  be  sucb 
OS  would  be  called  ''labour;  ^'  nnd,  further,  it  must  be  done  by 
the  hands.  The  absence  of  one  or  other  of  these  requisites  haa 
been  the  ground  for  holding  several  persons  not  to  be  workmen^ 
8ome  of  whom  might  ordinarily  be  considered  as  belonging  to  the 
working  classes. 

Many  of  those  cases  have  arisen  under  the  Employerat 
Liability  Act,  1880,  wliioh,  as  we  have  seen,  has  a  like  definition 
to  that  in  the  Employers' and  Workmen  Act,  1875.  Thus  in 
Morgan  v.  London  Oenend  Ommbua  Company j  18  Q.  B,  D.  832  ;-4d 
J  P.  201,  an  omnibus  conductor  engaged  at  daily  wages  was 
held  not  to  be  a  workman  under  t*  e  definition  because. he  could 
not  be  properly  described  as  a  labourer,  artificer,  or  journeyman, 
and  he  was  not  engaged  in  manual  labour.  Brett^  &I.  K.,  in  his 
judgment,  says  that  the  use  of  the  word  ^^otherwiae'.'  in  the 
definition  in  the  Employers'  and  Workmen  Act,  1875,  showed  that 
the  statutes  were  intended  to  apply  only  to  those  engaged  in 
manual  labour  and  to  no  others,  and  an  omnibus  conductor  waa 
not  BO  engaged.  .  Or,  as. Boiret),  L..  J.,  expressed  it,  manual  laboui^ 
could  only  mean  labour  performed  by  hand,  and  it  was  plain 
that  nn  omnibus  conductor  was  not  engaged  in  work  of  thai 
kind. 

It  is  important,  too,  to  notice  that  all  manual  work  is  not 
necessarily  manual  labour.  If  it  was  so,  then  clerks  and  persona 
who  are  engaged  in  writing  would  be  workmen.  On  this  ground 
a  driver  of  a  tramcar  was  held  not  to  be  a  workman  in  Cook  r. 
North  Metropolitan  Tramway  Company,  \8  Q.  B  D.  683  ;  51  /.  F. 
630,  and  likewise  the  guard  of  a  goods  train  was  held  not  to  be 
%  workman   for  the  purpose  of  the  Track  Acts  in  Want  y«  (ir0<^t 
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Itorlhern  Bailtoay  Company,  [1891]  1  Q.  B.  601,  although  lie^oald 
be  n  workman  under  the  Employers'  Liability  Act,  18s0,  because 
the  definition  in  that  Act  expressly  includes  a  railway  servant  in 
addition  to  workman  as  defined  in  the  Employers'  ^nd  Worknien 
Act,  1875. 

Although  manual  labour  is  necessary  to  constitute  a  work- 
liian,  it  does  not  follow  that  all  his  work  must  necessarily '  be 
manual,  but  it  must  be  substantially  so.  In  the  same  way,  if  a 
ihan's  work  is  substantially  other  than  manual  labour,  it  will 
iiot  make  him  a  workman  if  he  occasionally  or  even  frequently 
has  to  undertake  such  manual  labour.  When  we  got  to  this 
class  of  case  it  is  not  always  easy  to  draw  the  line,  and  it  then 
becomes  a  question  of  fact  in  each  particular  instance.  There 
havei  been  one  or  two  examples  oi  this  in  decisions  of  the  High 
t^ourt.  In  Jacksoii  v.  HiM,  48  J.  P.  7,  the  appellant  was  engaged 
for  seven  years  at  a  high  rate  of  wages  as  a  practical  working 
mechanic  to  develop  ideas  and  to  perfect  machines  in  connection 
with  a  frilling  manufactory.  IIu  invented  macliines,  made 
drawings,  &c.,  and  he  apparently  worked  with  others  in  carrying 
out  the  ideas.  His  brain  had  to  plan  the  work  of  his  hands. 
Both  the  justices  and  the  judges  of  the  High  Court  considered 
that  he  was  a  workman,  although  no  doubt  a  skilled  one.  They 
were  evidently  influenced  by  the  fact  that  in  the  contract  of 
employment  he  was  described  as  a  mechanic.  Smith,  J.,  8Hid 
that  in  such  cases  no  rule  could  be  laid  down. 

In  Yarmouth  v.  France^  19  Q.  B.  D,  647,  the  man  in  question 
was  in  the  employment  of  a  wharfinger,  and  his  duty  was  to 
drive  a  horse  and  trolley,  and  he  had  to  load  and  unload  the 
trolley.  The  loading  and  unloading  clearly  involved  manual 
labour,  and  the  Court  of  Appeal  were  of  opinion  that  the  loading 
and  unloading  substantially  formed  the  principal  part  of  his 
work,  so  he  was  held  to  be  a  workman.  A  sempstress  who 
worked  a  sewing  machine  and  heated  irons  and  ironed  materials 
Was  held  recently  to  be  engaged  in  manual  labour,  and  therefore 
fi  workman  (See  Maynard  v.  Peter  Robinson.  Limited,  89  L.  T. 
136.)  In  Bound  V.  Lawrance  [1892]  1  Q.  B.  227,  we  have  an 
example  of  the  other  class.  In  that  case  a  grocer^s  assistant 
was  held  not  to  be  a  workman,  although  his  duty,  besides  serv- 
ing customersjinvolved  the  doing  of  work  which  was  manual 
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labour,  such  as  carrying  parcels  from  the  shop  to  the  cart  at 
the  door,  and  bringing  up  goods  from  the  cellnr  to  the  shop.  In 
that  case  the  Court  of  Appenl  said  that  the  test  of  whether  ai^ 
employe  is  engaged  iu  manual  labour  so  as  to  make  him  « 
workman  is  to  consider  whether  sucli  labour  is  his  real  and 
substantial  employment,  or  whether  it  is  incidental  and  accessory 
to  such  employment.  Tbo  principal  part  of  his  work  was  as  a 
salesman,  and  therefore  the  Court  held  that  he  was  not  within 
the  definition  ol  workman.  In  Pearce  v.  Lansdowne,  57  J.  P.  700, 
a  potman  in  a  public-house  was  considered  not  to  be  a  workman,' 
although  part  of  his  duty  was  to  sweep  out  and  clean  the  bar, 
clean  the  windows  and  carry  out  beer  to  the  customers.  This 
decision,  hjwover,  u  not  sj  nmch  in  point,  as  tlie  Court  was  of 
opinion  that  he  would  more  properly  come  witliiu  the  category 
of  a  menial  servant,  which  class,  as  we  have  seen,  is  excluded' 
from  tlio  definition. 

Seamen  and  apprentices  to  the  soa  service  were  expressly 
excluded  from  tbe  operation  of  the  Employers^  and  Workmen 
Aet,  1875,  by  section  13.  This  provision  was,  however,  repealed 
l.y  soctiun  11  of  ilie  Mercliant  Seamen  (Payniient  of  Wages  and 
Hating}  Act,  hSbO,  and  the  said  Act  was  made  to  apply  to  seanven 
and  sea  apprentices,  but  with  this  proviso  that  the  repeal  was 
not  to  extend  to,  or  affect  any  provision  in,  any  other  Act  of 
Parliament  ^Svhereby  workman  is  defined  by  reference  to  the 
persons  to  whom  the  Employers^  and  Workmen  Act,  1875,' 
applies."  A  seaman  may,  therefore,  and  will  be  in  many  cases  a 
workman  under  that  Act,  but  not  under  the  other  Acts  to  which 
we  have  referred;  such,  for  example,  as  the  Employers^  Liability- 
Act,  1880,  as  was  decided  iu  C(/6re/^  v.  Peane,  [1904]  .2  iC.  B. 
«2;68  J.\P.  387. 

Another  Act  in  which  there  is  a  definition  of  a  workman  it 
the  one  entitled  the  Payment  of  Wages  in  Public  Houses  PrQ<t 
hibition  Act,  1883.  The  definition  is  very  similar  to  the  one 
in  the  Employers*  and  Workmen  Act,  1875,  except  that  it  makes 
no  mention  of  the  contract  of  employment  or  of  the  service 
being  personal.  It  is  as  follows  i  "  Tbe  expression  *  workman' 
means  any  person  who  is  a  labourer,  servant  in  husbandry, 
journeyman  artificer,  handicraftsman,  or  is  otherwise  engaged  iu- 
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manoai  labour,  whether  under  the  age  of  tweniy-one  years  or 
above  that  age;  but  does  not  include  a  domestic  or  menial 
dervant,  nor  any  person  employed  in  or  about  any  mine  to  which 
the  Coal  Mines  Regulation  Act,  1872  (now  l887)/or  the  Metallic' 
ferous  Mines  Regulation  Act,  1872,  applies.'^  Tliese  excepted 
Acta   contain,    however,  a   like  prohibition. 

It  is  not  clear  what  effect  the  omission  of  words  referring  ta 
employnient  can  have.  The  Act  prohibits  th^^  payment  of  wages 
in  public-houses,  and  therefore  a  person,  in  order  to  come  within 
the  definition,  must  be  a  person  who  is  in  receipt  of  wages. 
Whether  or  not  it  would  apply  to  persons  of  iho  labouring 
olasse  whose  contract  does  not  necessarily  imply  personal  service 
is  doubtful.  The  clippers  in  Squire  v.  Midland  Lacft  Company,  69 
•f.  P.  257,  to  which  rre  referred  in  an  earlier  part  of  this  article, 
might  be  workwomen  under  this  section,  although  under  most 
Acts  they  would  be  deemed  to  be  contractors.  There  are  so  few 
cases  under  this  Act  that  the  point  is.  perhaps,  not  very  material. 

The  expression  *'  working  ''  is  also  used  in  the  Bankruptcy 
Acts,  but  without  definition.  By  section  1  (c)  of  tho  Preferential 
Payments  in  Bankruptcy  Act,  1838,  "all  wages  of  anyjabourer 
or  workman  not  exceeding  twenty-five  pounds,  whether  payable- 
for  time  or  for  piecework  in  respect  of  services  rendered  to  the 
bankrupt  or  the  company,"  are  given  a  preference.  Under  this 
provision  the  nature  of  the  contract  of  employment  has  been 
made  the  test.  In  the  case  of  re  Fitld^  4  horrdl  63  ;  35  W.  II 
890,  the  general  foreman  of  a  brickyard  in  which  he  worked  by 
piecework  at  so  much  per  thousand  bricks  was  hold  to  be  a 
workman.  In  a,n  earlier  case,  BJx  purte  AlUnp  ;  re  Disney  32  £r.  T^ 
IN  8]  433,  upon  a  similar  provision  in  the  Bankruptcy  Act, 
]869|  it  was  held  that  the  test  of  whether  or  not  a  man  was  a 
workman  under  the  Truck  Act,  1831,  was  not  applicable  to  that 
Act.  fn  that  case  the  workman  was  one  of  u  gang  engaged  in* 
piece-work  and  would. now  be  considered  a  workman  under  the^ 
Employers' and  Workmen  Act,  1875. 

We  have  not  attempted  to  deal  exhaustively  with  this  ques- 
tion, but  we  have  endeavoured  to  show  the  main  lines  on  which 
the  decisions  have  gone.  Generally  there  may  be  said  to  bo'two 
tests  as  to  whether  or  not  a  man  is  a  workman.    One  is^  that  ho 
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must  be  employed  to  work  perso'nnlly,  and  tlie  other  is  that  the 
work  must  be  manual  labour.  In  the  statutory  definitions  some- 
times only  one  test  is  applicable  and  sometimes  both.  The 
object  of  the  statute  must,  in  each  case,  be  looked  at.  Sometimes 
neither  test  is  applicable.  In  the  Housing  of  the  Working  Classes 
Act,  1903,  for  example,  there  is  in  the  schedule  a  definition  of 
the  expression  ^^ working  classes^'  which  its  quite  unlike  any 
other  definition  of  workman.  It  includes  mechanics,  artisans, 
labourers,  and  others  working  for  wages;  hawkers,  costermongers, 
persons  not  working  for  wages,  but  working  at  some  trade  or 
handicraft  without  employing  others,  except  members  of  their 
own  family,  and  persons  other  than  domestic  servants  whose 
income  in  any  case  does  not  exceed  an  average  of  thirty  shillings 
a  week,  and  the  families  of  any  such  persons  who  may  be  resid- 
ing with  them.  That  is  a  much  wider  definition  than  in  any 
other  statute,  and  would  probably  include  many  persons  who 
consider  themselves  much  above  the  status  of  a  working  man. 

London,  SEPfEMBEu  ](A)5. 

(JuBtiee  of  th§  Peace.) 


THE  CONVICTION  OF  A  SENATOR. 
By  Wallaci  McCamant. 

Om  the  3rd  of  July,  1905,  United  States  Senator  Jotin 
H.  Mitchell  was  convicted  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Oregon  of  a  violation  of  Section 
17S2  of  the  Revised  Statutes.  This  statute,  in  so  far  as  it  is 
material  in  connection  with  the  charge  against  Senator 
Mitchell,  is  as  follows  :  — 

**  No  senator  .  .  .  after  his  election  and  dnring  his  continu* 
ance  in  office  .  .  .  shall  receive  or  agree  to  receive  any  com- 
pensation whatever,  directly  or  indirectly,  for  any  services 
rendered,  or  to  be  rendered,  to  any  person,  either  by  himself 
or  another,  in  relation  to  any  proceeding  ...  in  which  the 
United  States  is  a  party  or  directly  or  indirectly  interested 
btsfore  any  department,  court,  court-martial,  bureau,  oflScer, 
or  any  civil,  military,  or  naval  commission  whatever.  Every 
person   offending  against  this  section  shall  be   deemed  guilty  of 
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a  misdemeanour,  and  shall  bo  imprisoned  not  more  than  two 
-years  aud  fined  not  more  than  ten  thousand  dollars;  and  Bhall, 
moreover,  by  conviction  therefor,  be  rendered  for  ever  incapable 
of  holding  any  office  of  honour,  trust,  or  profit  under  the  gov- 
ernment of  the  United  States." 

The  indictment  of  Senator  Mitchell  on  this  charge  is  the 
outgrowth  of  certain  prosecutions  which  have  been  undertaken 
by  the  government  in  connection  with  land  frauds  perpetrat- 
'ed  in  the  State  of  Oregon.  On  December  7,  190*,  S.  A.  D. 
Pater  and  a  number  of  other  defendants  were  convicted  of 
conspiracy  to  defraud  the  government  out  of  certain  lauds 
in  the  State  of  Oregon,  and  these  defendants  thereupon  made 
confessions  implicating  certain  men  in  high  official  life.  Puter, 
in  his  confession,  alleged  that  he  had  paid  Senator  Mitchell 
two  thousand  dollars  for  securing  MitcheU's  influence  in 
pushing    through  certain  fraudulent  entries  in  the  land  office. 

On  hearing  of  this  charge,  Senator  Miichell  left  Wash- 
ington and  reached  Portland  on  December  24,  1904,  for  the 
purpose  of  testifying  before  the  grand  jury.  He  appeared 
before  the  grand  jury  on  December  2.S,  but  notwithstanding 
the  testimony  which  he  gave  before  tliat  body  on  December 
31,  ho   was  indicted  for  conplicity  in  the  Puter  conspiracy. 

The  same  grand  jury  found  a  second  indictment  against 
him  on  January  31,  1905,  in  connection  with  an  additional 
alleged  conspiracy  to  fraudulently  secure  government  lands. 
The  indictment  on  which  the  senator  has  been  convicted  was 
found  on  February  1,  I9t'5.  It  cl:arges  in  seven  different 
counts  an  unlawful  agreement  on  the  part  of  Senator  Mitchell, 
in  connection  with  his  law  partner,  A.  H.  Tanner,  to  receive, 
and  the  unlawful  receipt  of,  certain  moneys  from  Frederick 
A.  Kribs,  for  services  rendered  and  to  be  rendered  before 
Binger  Hermann,  as  Commissioner  of  the  General  Land  Office, 
in  connection  with  certain  land  entries,  chiefly:  timber  claims 
which  were  pending  in  the  Department,  and  in  which  the  United 
States  was  interested. 

There  was  a  fourth  indictment  found  by  the  same 
grand  jury  against  Senator  Mitchell,  in  which  he  was  charged 
with  complicity   in  a   conspiracy   to  create  a  new  forest  reserve 
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in  the  Mine  Mountains  in  Kasfcerii  Oregon,  with  a  view  to  the 
profit  of  private  individuals  who  were  interested  in  utilizing 
lands  already  taken  up  within  the  contemplated  reserve  for  the 
creation  of  scrip  on  which  government  lands  could  be  located  in 
other  sections. 

The  indictment  found  on  February  1  is  the  one  which 
came  on  first  to  be  tried,  and  is  the  indictment  which  has 
attracted  the  largest  share  of  public  attention.  It  was  followed 
on  Febraary  8  by  an  indictment  of  Senator  Mitcheirs  law 
partner,  A.  M.  Tanner,  for  the  crime  of  perjury.  It  was 
charged,  in  the  indictment  of  Tanner,  that  ho  had  sworn  'falsely 
before  the  grand  jury  with  reference  to  his  partnership  contract 
with  Senator  Mitchell.  Three  days  later,  on  February  11, 
Judge  Tanner  pleaded  guilty  in  open  Court  to  this  indictment 
for  perjury,  and  made  a  full  confession,  which  implicat- 
ed Senator  Mitchell  in  an  attempt  to  fabricate  a  false  contract 
in  lieu  of  the  genuine  one  for  the  purpose  of  concealing  the 
receipt  of  moneys  from  Kribs  for  improper  services  to  be 
rendered  in  the  General  Land  Office.  Tanner  has  not  been 
sentenced.  ^ 

On  April  11,  1005,  Senator  Mitchell  interposed  a  demurrer 
and  a  plea  in  abatement  to  the  indictment  found  against  him 
on  February  1.  His  demurrer  was  based  chiefly  on  the  "con- 
tention that  the  indictment  did  not  charge  him  with  knowings 
of  the  receipt  of  any  of  the  moneys  which  Kribs  had  paid, 
and  also  on  the  ground  that  it  did  not  in  terms  state  that 
Senator  Mitchell  was  a  United  States  Senator  at  the  time 
named. 

The  indictment  charged  that  Kribs,  with  intent  to  unlawful- 
ly influence  Binger  Hermann,  Commissioner  of  the  General 
Land  Office,  to  expedite  cert«'%in  entries  pending  in  the  land 
office  employed  Senator  Mitchell  and  his  law  partner,  A.  H. 
Tanner,  to  perform  services  for  him  in  connection  therewith.  It 
charged  that  after  MitchelTs  election  a^  senator,  and  during  his 
continuance  in  office,  Mitchell  and  Tanner,  on  February  13,  1902, 
nnlawfully  received  from  Frederick  A,  Kribs  five  hundred 
dollars  for  services  rendered  and  to  be  rendered  before  Binger 
Hermann,  Commissioner  of  the  General  Jiand  Office. 
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There  were  six  additional  coaata  ia  the  indictmont  wliidi 
did  not  differ  materially    from  the  first  count. 

Judge  DeBaven,  wlio  presided  at  the  trial  and  pas3e«1  on 
the  demurrer,  hold  that  the  indictment  was  very  iuartificiail, 
but  that  it  sufficiently  appeared  from  the  indictment  both  that 
Mitchell  had  knowledge  of  the  payment  of  the  Kribs  money 
and  that  he  was  United  States  Senator  at  the  time  in  qiies- 
tiour    . 

The  plea  in  abatement  was  passed  on  by  Judge  Charles 
B.  Bellinger  in  the  last  opinion  which  he  rendered  betoro  his 
death  in  the  month  of  May.  This  plea  in  abatement  was  based 
in  part  on  the  fact  that  certain  jurors  who  E^at  on  the  grand 
jury  were  not  taxpayers  in  the  State  of  Oregon  ;  in  part  on  the 
fact  that  Francis  J.  Hen3y,  a  citizen  of  California,  was  under- 
taking to  fill  the  office  of  United  States  District  Attorney  for 
Oregon  ;  that  by  reason  of  non-residence  he  whs  ineligible ; 
tJbat  he  had  been  in  the  jury  room  and  had  induced  the  jury 
to  bring  in  the  indictment.  These,  and  the  other  objections 
raised  by  thct  plea  in  abatement,  were  held  insufficient  by  Judge 
Dellingeron  objections  thereto  presented  and  argued  by  Mr. 
Heney. 

Aside  from  these  preliminary  questions,  by  much  the  most 
interesting  question  of  law  developed  by  the  trial  was  the 
question  of  Judge  Tanner^s  qualification  as  a  witness  for  the 
government.  The  case  against  Senator  Mitchell  was  dependent 
very  largely  on  the  testimony  of  Judge  Tanner,  chiefly  for 
the  purpose  of  identifying  th^  correspondence  which  had 
passed  between  himself  and  Senator  Mitchell,  all  of  which 
was  secured  by  the  government  at  the  time  Judge  Tanner 
turned  Staters  evidence. 

When  Judge  Tanner  was  called  as  a  witness,  counsel  for 
Senator  Mitchell  interposed  an  objection  to  his  being  sworn,  on 
the  ground  that  he  was  disqualified  under  Section  5392  of 
the  Revised  Statutes,  by  reason  of  his  having  pleaded  gnilty 
to  the  crime  of  perjury  committed  before  the  grand  jury  in 
January,  1904.     This  section  reads  as  follows: 

"Every  person  who,  having  taken  an  oath  before  a  com- 
petent tribunal,  o£|oer|  or  person  in  any  case  in  which  i^law 
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of  the  United  StatoB  aathorizes  an  oath  to  be  administered 
that  lie  will  testify  ,  ,  .  truly  .  .  .  ,  wilfully  and  contrary  to 
»uch  oath  states  or  Bubscribes  any  material  mailer  which  he 
does  not  believe  to  be  true  is  guilty  of  perjury,  and  shall  be 
punished  by  a  fine  of  not  more  tliau  two  tLousapd  dollars, 
and  by  imprisonment  at  bard  labour  not  more  than  five  years^ 
and  shall,  moreover,  thereafter  be  incapable  of  giving  tesi« 
uiony  in  any  Conrt  of  the  United  States  until  such  time  as  the 
judgment  against  him  is  reversed/' 

It  will  be  no'ed  that  the  language  of  this  statnte  is  not 
Its  clear  as  might  be  desired,  and  the  defendsnts  raised  the 
question  as  to  whether  the  word  ^thereafter,''  found  in  the 
last  clau.^o  of  the  section,  referred  to  (he  commission  of  the 
perjury  or  to  the  judgment  nnd  punishment  therefor.  The 
Conrt  held  that  there  was  no  disqualification  in  the  absolute 
of  a  judgment  finding  the  witness  guilty  of  the  crime  of  perjury* 
Jndge  Tanner's  evidence  was,  therefore,  admitted,  an  exception 
being  reserved  by  the  defendants. 

The  testimony  for  the  government  tended  to  show  that 
tlii  moneys  paid  by  Kribs  were  paid  in  the  form  of  checks 
drawn  in  favour  of  the  firm  of  Mitchell  and  Tanper  ;  that  i^ 
every  case  these  checks  were  deposited  by  Judge  Tanner  to  the 
firm  credit,  and  a  few  days  after  the  expiration  of  the  month 
in  which  the  money  was  paid  the  balance  to  the  firm's  credit  in 
tlie  bank    was  divided,   Senator  Mitchell  receiving  his  share. 

On  this  state  of  the  record  it  was  contended  in  Senator  &!i|. 
clielPs  behalf  that  he  wa&  not  chargeable  with  knowledge 
of  the  source  frooi  which  the  moneys  came  until  after  the  pay- 
ment had  been  made.  Authorities  were  cited  to  show  that  therji 
mast  be  a  gnilty  knowledge  at  the  time  the  money  is  received. 
This  contention  was  overruled  by  the  Court,  principally  on  the 
gronnd  that  there  was  evidence  tending  to  show  that  Mitchell 
W  constituted  Tanner  bis  representative  and  ngent  for  the  pur« 
pose  of  receiving  these  moneys,  and  that  he  was,  then  fore,  charge- 
able with  Tanner's  knowledge  at  the  time  the  moneys  were 
faid. 

On  this  evidence  another  contention  was  made  in  behalf 
of  Senator  MitohelL    The  gharge  in  the  indictment  was  ihfkp 
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the  moneys  in  qaestion  had  been  paid  by  Kribs.  The  defendants 
contended  ilmt  Hi  is  evidence,  if  it  tended  to  show  that  any 
money  had  been  paid  to  Mitchell,  did  not  show  that  Kribs  had 
paid  the  money  Authorities  were  cited  to  show  that  a  deposit 
of  funds  in  bank  creates  the  relation  of  debtor  and  creditor 
between  the  depositor  and  the  bank^  and  not  the  relation  of 
trustee  and  ce^^tii  jtie  trust.  It  was  contended  in  Senator  Mit- 
chelPs  behalf  that  the  deposit  of  the  Kribs  check  in  each  case 
in  bank  deprived  the  money,  for  which  tbe  check  stood.of  any 
Kribs  ear-marks,  and  that  a  subsequent  payment  to  Mitchell  for 
a  subsequent  deposit  lo  Ins  credit  did  not  prove  the  allegation  of 
the  indictment  that  the  money  had  been  paid  by  Kribs.  This 
contention  was  also  overruled  by  the  Court. 

One  of  the  strong  points  of  the  government's  case  against 
Senator  Mitchell  was  the  testimony  of  Judge  Tanner,  to  the 
effect  that  when  Mitchell  came  to  Oregon  in  December,  1904, 
to  appear  before  the)  grand  jury,  he  and  Tanner  had  entered 
into  an  arrangement  to  prepare  a  new  firm  contract,  under  the 
terms  of  which  Judge  Tanner  should  be  permitted  to  hold 
for  his  own  use  all  moneys  received  by  the  firm  for  services 
rendered  in  any  of  the  departments  at  Washington.  Such 
a  contract  was  prepared  and  ante-dated  to  March,  1901,  the 
beginning  of  Mitchell's  senatorial  term,  and  Judge  Tanner  ap- 
peared before  the  grand  jury  with  testimony  that  the  fabricated 
contract  was  genuine.  Through  shrewd  work  on  the  part  of 
the  detectives  in  the  service  of  the  government  this  transac- 
tion was  run  down,  and  Judge  Tanner  was  confronted  with  such 
proofs  of  the  fabrication  of  the  contract  as  induced  him  to  turn 
State's  evidence. 

Senator  Mi toheirs  counsel  endeavoured  to  keep  out  of  the 
record  all  of  this  testimony  in  regard  to  the  fabricated  contract, 
by  contending  that  Tanner  was  Mitcheirs  attorney  at  the  lime 
when  the  transaction  took  place,  and  that,  therefore,  he  could 
not  be  permitted  to  disclose  any  communications  which  had 
passed  between  them.  It  appeared  that  Senator  Mitchell,  prior 
to  that  time,  had  telegraphed  Judge  Tanner  to  see  the  govern- 
ment  attorneys  and  endeavour  to  prevent  his  indictment,  and 
that  Tanner  had    interviewed  both   the  United   States   District 
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Attorney  and  his  assistant  in  Mitchell's  behalf.  The  de- 
fendants contended  that  this  made  Tanner  Mitchell's 
attorney.  Tanner  said  that  lie  did  not  consider  it,  nnd  the  Conrt 
therefore  admitted  the  evidence.  Senator  Mitchell  did  not 
take  the  stand  in  his  own  behalf. 

The  case  was  closely  and  ably  tried,  Francis  J.  Heney, 
San  Francisco,  representing  the  government,  anJ  Alfred  S. 
Bennett,  of  the  Dalles,  Ore.,  and  John  M.  Thurston,  of  Washing- 
ton,  D.  C.,  representing  the  defendant. 

It  is  announced  that  Senator  Mitchell's  counsel  will  carry 
llie  case  to  the  Supreme  Court,  and  it  will  be  noted  from  the 
foregoing  that  they    have    several    interestiu     legal  questions    to 

present 

This  is  but  the  first  of  a  long  serie<»  of  trials  which  are 
likely  to  consume  the  lime  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Oregon  for  mmy  weeks.  As  this 
article  is  written,  the  Court  is  ( ntoring  on  the  trial  of  Congress- 
man J.  N  Williamson,  who  is  charged  with  conspiracy  to  fraudu- 
lently secure  government  lands  in  Crook  County,  Ore.,  by  in« 
ducing  dummies  to  homestead  thesn  lands  in  the  interest  of 
Williamson  and  his  associates.  The  trial  of  Dinger  Hermann 
Congressman  from  the  first  district  in  Oregon,  and  at  one 
time  Commissioner  of  (he  Qeneral  Land  Office,  on  the  several 
indictments  found  against  him,  is  likely  shortly  to  follow. 
Three  of  (Jregoii^s  State  senators  and  a  large  number  of  men  of 
prominence  in  the  State  are  under  indictment  in  connection 
with  these  same  prosecutions.  The  total  number  under  indict- 
ment is  about  sixty. 

PUOTLAND,  OlZE.,  JULY,  1605. 

(Ths  Oreen  Bag.) 


STATEMENT  OF  CUI&llNAL  RULINGS  BY  TUE  SADAR 
COURT  OF  SlNl)  FOR  1905. 
June 20      [CRliJiNAL  REFERENCE  No.  20  of  1905.]       1905. 

(17)  IMP.  f.  DITO. 
Section  260,  Criminal  Procedure  Code. 
A    Magistratb  is   competent   to   award   compensation  to  an 
accused  person   under  Section  250,  Criminal  Procedure    Code^ 
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Against  a  Police  officer  in  a  case  where  the  complaint  is  lodged  bj 
bim  ''not  in  his  character  as  such  officer/' 


July  18       [CRIMINAL  REVISION  No.  45  Of  1905.]  I9u5. 

(IS)    IMP.    V.  SAGNO   ANO    ANOTHER. 

In  summary  trials,  where  the  law  does  not  allow  an  appeal. 
Magistrates  should  write  judgments  ample  enough  to  exhibit  clear- 
ly the  grounds  upon  which  the  conviction  and  sentence  rest. 


July  18  [CRIMINAL  APPEAL  No.  27  of  1905.]  1905. 

(19)  IMP.  V.  YAKHTIAR  and  otukus. 

Scaions  304,  147,  323, 1.  P.  Code. 

In  a  fight  between  the  compliiinant^s  p<\rty  and  the  accused 
over  some  grain,  sticks  were  used,  and  one  N.  received  blows 
given  by  accnsed  No.  2  and  No.  3  which  caused  his  death.  All 
the  accused  were  convicted  under  Sections  147,  30t  and  114, 
I.  P.  Code. 

Held  that  the  mere  fact  that  death  was  caused  by  one  or  two 
blows  in  a  general  melee  does  not  jasiify  an  inferenoe  that  every 
person  engaged  in  it  had  murdered  in  deliberate  contemplation. 
From  the  nnture  of  the  quarrel,  tlie  surrounding  circumstances, 
the  total  want  of  premeditiition  or  tiie  use  of  any  more  lethal 
weapons  than  sticks,  the  death  of  N.  wouhl  rather  be  attributed 
to  the  suddenly  inflamed  passions  of  his  immediate  antagonists, 
and  not  to  the  set   purpose  of    the  whole  party. 
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STATEMENT  OF  CRIMINAL  RULINGS  BY  THE  SADAR    COURT 
OF  SIND  FOR  THE  MONTHS  OF  AUGUST,  SEPTEMBER, 
OCTOBER,  NOVEMBER  AND  DECEMBER  1905. 


Aug.  11  [CRIMINAL  REVISION  No.  U  of  1W5.]  1905. 

IMP.    C.    DEUMAL    AND   ANOTHEK. 
SectiuH  379.  Indian  Penal  Codr. 

The  accused  (D.  and  H.)  conveyed  by  a  written  .sale  deed  certain 
land  to  the  complainant  Narumal  for  Rs.  200,  out  of  which  Rj^.  30  were 
jmid  in  cash,  while  Rs.  170  remained  with  the  purchaser,  the  complainant, 
for  making  ornaments  for  the  accused.  The  ornaments  were  not  made 
and  the  accused  removed  the  zamindar's  share  of  the  crop  raised  on  tlie 
laud  by  a  cultivator,  R.  It  was  found  that,  though  the  sale  was  alleged 
to  have  been  an  out-and-out  one  by  the  terms  of  the  deed  of  conveyance, 
it  liad  been  the  intention  of  the  parties  that  possession  should  continue 
in  the  vendors  till  payment  of  the  balance  of  the  purchase  money. 

Held  that,  in  the  circumstances  of  this  case,  the  accuseil  had  no 
dishonest  intention,  and  that  no  offence  of  theft  had  been  com- 
mitted. 


Sop.  15  [CRIMINAL  REVISION  No.  GO  of  1905.]  1905. 

IMP.   f.  KARMU. 

S'rtion  /A7,  Criminal  Procedure  Code. 

Accused  was  charged  and  tried  before  the  VAXy  Magistrate,  Hyder- 
abad, with  having  abstracted  in  Quetta  two  hundred  rupees  notes  from 
an  envelope  given  to  him  by  his  master  for  insurance  in  the  post  office. 
It  was  alleged,  but  not  proved,  that  part  of  the  money  was  remitted  by 
the  accused  to  Hyderabad.  He  was  arrested  at  Kotri  with  Rs.  30  on  his 
person,  and  brought  to  Hyderabad. 

/7W</,  setting  aside  the  procee<liugs,  that  the  Hyderabad  ('ourts  had 
no  jurisdiction  in  absence  of  proof  connecting  the  remittance  to  Hyderabad 
with  the  monev  abstracted  at  Quetta. 


Sop.  22  [CRIMINAL  REVISION  No.  U  of  1905.]  1905. 

IMP.  r.  MITHAL  KHAN  and  8  otheus. 

^iection*  147,  44t,  -39o,  Indian  Penal  Cvd^. 
One  L.  was  in  possession  of  certain  arable  land    which    lie   liad   sown 
through   his   luirU.     The   principal   accused    M.  appeared  in  the  Revenue 
registers  as  the  owner  of  a  share  in  the  said  land,  which  L.  claimed   to   l>c 
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Ills  exelu:>ive  property.  M.  was  under  the  protection  of  the  Manager, 
Incumbered  Estates  in  Sind,  who  had  recognised  L.  as  the  owner  of  the 
said  land.  When  the  crop  was  ready,  M.  took  certain  policemen  and  the 
tapadar  under  the  Manager  to  tlie  grain-yard,  forcibly  took  possession  of 
the  produce  to  the  extent  of  liis  alleged  share,  and  deposited  the  same 
with  the  tapadar.  The  complaint  of  L.  under  sections  147,  447  and  395, 
I.  P.  Code,  against  M.,  the  policemen,  and  the  tapadar  was  dismissed  by 
the  Magistrate  on  the  ground  that  the  accused  acted  in  the  exercise  of  a 
bona  jide  belief  of  his  right  to  the  land. 

Held,  reversing  the  order,  that  taking  a  number  of  i)ersons  and  over- 
awing the  man  in  possession  and  so  removing  a  crop  from  his  field  was  not 
on  the  face  of  it  a  lawful  proceeding ;  that  the  burden  of  proving  it  to  he 
lawful  was  on  the  accused  ;  and  that,  in  the  contemplation  of  law,  the 
])erson  deprived  of  his  property  was,  at  the  time  he  was  so  deprived,  to  all 
intents  and  pur|)oses,  outwardly  and  visibly  legally  entitled  to  it.  Further 
enquiry  ordered. 


Oct.;]  [CRIMINAL  HEVI8I0X  No.  51  of  llK)r>.J  11)05. 

IMP.  r.  SAINDAD  wd.  MUHAMMAD  HU8EIN. 

SfU'HoHit  14o,  4'36,  Criminal  Procedure  Code. 

Proceedings  which  purj)ort  to  be  held  under  section  145,  Chapter 
XII,  Criminal  Procedure  Code,  yet,  by  reason  of  illegality,  want  of 
jurisdiction  or  other  material  irregularity,  are  not,  in  the  contemplation  of 
law,  under  it,  are  not  excluded  from  the  revisional  control  of  the  High 
Court  under  section  435,  Criminal  Procedure  Code. 

The  exercise  of  revisional  powers  by  the  High  Court  is,  however, 
purely  discretionary,  and  will  not  be  resorted  to  where,  notwithstanding 
a  legal  defect,  it  doos  not  appear  that  in  the  result  there  has  been  any 
substantial  injustice. 

The  provisions  of  section  145,  Criminal  Procedure  Code,  as  to  parties 
are  substiintially  satisfied,  if  the  Magistrate  has  before  him  all  those 
who  are  ai)[)arently  and  primarily  interested  in  the  subject-matter  of  the 
dispute. 


Nov.  11  [CRIMINAL  REVISION  No.  71  of  1005.]  1005. 

I\e  TOTALMAL  and  anothku. 

StH'fioHx  470.  lOo,  4Jf).  Criminal  Procedure  Code, 

A  High  Court  has  power  to  revise,  as  Court  of  supreme  criminal 
jurisdiction,  complaints  or  sanctions  made  or  given  by  Civil  Courts  subordi* 
nat*^  to  it. 
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Doc.  4  [CRIMINAL  APPEAL  Xo.  74  of  IDOf).]  1905. 

IMP.  r.  ALI  MUHAMMAD  and  2  others. 

Section  236,  Indian  Penal  Code. 
The  accused  were  father,  son  and   son-in-law,   who   were   all   adults, 
and  implements  for  manufacturino;  false  coin  were  discovered  in  the  house 
occupied  by  them  jointly. 

Held  that  the  circumstances  raised  a  strong  presumption  that  such 
implements  had  been  used  for  coining  and  that  there  had  been  a  common 
venture  in  which  all  the  accused  were  jointly  concerned. 


Doc.  IG    [APPLICATIOX  FOR  TRANSFER  Xo.  15  of  1005.]      1005. 

IMP.  V.  KAMALDIX. 

Section  40^  Criminal  Procedure  Code. 

Where  a  Magistrate  has  been  placed  by  a  notification  in  the  (juzette 
on  special  duty,  the  nature  of  which  was  defined,  and  that  duty  had  nothing 
Tvhatever  to  do  with  Magisterial  work — 

Held  that  lie  ceased  to  be  a  Magistrate  from  date  of  his  relinquishing 
charge  of  his  office  as  such  Magistrate. 


Dec.  1(5  [ORTMIXAL  REFEREX("E  Xo.  4:^  of  1005.]  1005. 

IMP.  r.  HAIDAR  BAK8H  and  2  others. 

Section  too.  Criminal  Procedure  Code. 

On  a  complaint  being  lodged  before  the  City  Magistrate,  Hyderabad, 
under  section  363,  I  P.  Code,  with  regard  to  a  child,  he  issued  a  search 
warrant  under  section  100,  Criminal  Procedure  Code,  for  the  production 
before  him  of  the  said  child,  and,  on  its  production,  made  it  over  to  the 
complainant.  Subsequently,  he  found  that  the  complainant  had  mis- 
represented facts  and  dismissed  the  complaint,  but  held  that  he  couhl  not 
restore  the  child  to  the  accused. 

Held,  under  sections  430  and  423,  that  the  Magistrate  had  power  to 
order  that  the  child  be  restored  to  the  custody  of  the  accused  from  whom 
it  had  been  taken. 

Held  further,  that  the  High  Court  has  power  under  sections  430  and 
423  to  make  a  proper  order  under  section  100,  Criminal  Procedure 
Code. 
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IX  THE  HIGH  COURT  OF  OUDICATDRE  AT  CALCUTTA. 
May  25    [CRIMINAL  APPEAL  No.  398  op  1904]      1904. 
Present : — Mr.  Justice  Pratt  and  Mr.  Justice  Handley. 

SEW  PROSAD  PODDAR -Appellakt, 

Versus 

The  CORPORATION  of  CALCUTTA-Rkspondent. 

CakmaMuniclptil  Act  (Bcmjal  Act  III  of  1890),  88.  440,  452,  579,  628,  629,  031  • 
Magiarate,  meaning  of—Poicsr  of  Municipal  Magistrate  to  order  demolition  of 
hilding  irrespcellTe  of  its  value- Criminal  Proi^xdure  Code  [Act  V  of  1598),  a.  344— 
Codt  of  adjournment. 

The  words  **a  Magistrate  '*  in  s.  449,  of  the  Calcutta  Municipal  Act,   mean  any 
Magistrate  having  jurisdiction  in  Calcutta  and  include  a  Municipal  Magistrate. 

It  is  within  the  province  of  a  Magistrate   to  order   demolition   of   a    building, 
erected  in  contravention  of  rules,  irrespective  of  the  value  of  such  building. 

It  is  in  the  discretion  of  a  Magistrate  to  make  an  order  as  to  costs  of  adjournment 
^«^r  section  344  of  the  Criminal  Procedure  Code. 

The  facts  of  the  case  are  fully  stated  in  the  judgment :  — 
Messrs.  Dunnes  A.  Chaudhxirl,  K.  N,  Chaudhuri  and   Babu  Benode 
Behari  Moo/;erjec,  for  the  appellant. 

Messrs.  P.  L.  Roy,  Caspersz  and  Babu  Dwarka  Nath  Chucherhutty, 
for  the  Bespondent. 

The  Judgment  of  the  Court  was  as  follows  : — 

This  is  an  appeal  by  Sew  Prosad  Poddar  (1^  against  an  order  of  the 
Municipal  Magistrate  of  Calcutta,  dated  the  lOth  March  last,  under  sec. 
449  of  the  Calcutta  Municipal  Act  III  of  1899  B.  C,  directing  the 
demolition  within  two  months  of  the  greater  portion  of  a  four-storeyed 
building  in  5,  Sobha  Ram  Bysack's  Street,  so  as  to  bring  the  structure 
ialo  conformity  with   the  building  regulations  of  the  Corporation  ;  (2) 


Digiti; 


zed  by  Google 


..v.er 


/ 


J 


It..        » 


i 


■  LTTA. 

'    2urd    August 

t'lo  a  3rd   applicn- 

>    submit  plans  for  a 

•<inbor,    is    the   office 

Itli   Department  (Mr. 

(Miiber  came  the  report 

-    ;is  being  within    o  feet 

^'d  to  the  North. 

tlio   Corporation's   sanction 

I.'tter   [Ex.    55]    giving   the 

ut  all  the  above  references  and  ' 
.nnl  to  a   two-storeyed  building. 
•hi:,'   despatch   of  letters   and  the 

Ixr   1892,   is   a   fourth   application 

i>  in  these    terms:    **  Herewith  I  am. 

u'k's  Lane,  for  your  early  sanction.     I 

r  objections.     Hoping  an  early  sanction 

r.  ply   was  given   on   the   22nd   October 

rr.H  t  should  be  corrected  to  5,  Sobha  Ram 

application  should   be  made  on  a  printed 

.\.  29)  was  presented  by  Sew  Prosad  Ramesh- 
•  I  ii'T  J  s'.)i\  giving  the  correct  name  of  the  street, 
tsl<»ra  two-storeyed  dwelling-house.  The  docket 
!  •(  t  of  letter  new  two-storeyed  building  one  plan. 
^>r['  and    name  of   the  street  corrected  in  the  other 

._;ted  tlio   0th   November  1802,   is   the   sanction  No.    689 

f  the  site,  and  Ex.  50  of  the   same  date,  conveys  sanction  to 

i  with  applicant's  letter,  dated   the   24th  October    of 

juilding  to  be  erected  at  No.    5,  Sobha  Ram   By  sack's 

action  Register  Ex.  53   also  shows  that  it  was  for  a  two- 

ing  and  that   the  site  was  the  present   No.    5/2   purchased 

1  Rameshwar  and    not   the   present   No.   5,  admits   of  no 

>  question  has  been  very  fully  dealt   with  in  the   judgment 

itrate.     We  need   only  refer  to  the  more  important   items 

There  are  first  the   documents  relating  to  the  applicatioi 


Digiti; 


zed  by  Google 


2  Thb  Criminal  Law  Journal  Reports.  [Vol.  11. 

SEW  PROSAD  PODDAR  V,   THE  CORPORATION  OF  CALCDTTA. 

against  a  fine  Rs.   500  imposed  under  section   579  read   witli    section 
M52  of  the  same  Act. 

The  first  plea  ol  the  accused  was  that  the  building  was  erected  by 
him  under  sanction  of  the  Corporation,  dated  the  9th  November  189^ 
granted  to  his  late  elder  brother  Rameshwar  and  himself. 

It  will  therefore  be  necessary  at  the  outset    to  determine   what    the 
Corporation   did   actually  sanction.     The  premises  which  now  consist  o[ 
Ncs.  5,  5/1  and  5/2y  Sobha  Ram  Bysack's  Street,    were  originally    single 
holding  known  as  No.  5.     The  northern  portion,   measuring  nearly  3; 
\pottahs,     was   bustee    land   beloaging   to   the  estate  of  Pora  Suadan 
Dasi  administered  by  the  Administrator-General,  and  is  the  present  No.  r> 
on  which  the  building  stands  which  the   Magistrate  has   ordered    to   be 
demolished   in   this  case.     The   southern   portion   of  the  original  Xo,  5 
consists  of  abo'it  2  cottahs  to  the  West  and  forming  No.   5/2   and  oi  31 
cottahs  to  the  E:\st  and   forming  No.   5/1.    In  the  year  1892  the  former 
of  these   two  plots  was   purchased    by   Sew   Prosad   and   his   brother 
Rameshwar  while  the  eastern  plot  was  acquired  by  one  Johar    Mai.     Oa 
the  1st  April  1892  the  two  brothers,  under  the  joint  deslgnatioa   of   Sea 
Prosad  Rameshwar  presented   an   application  (Ex.  31)  in  a  printed  form 
for  permission  to  erect  a  three-storeyed  dwelling-house  at  5,   Sobha  Baai 
Bysack's  Laae.      On    that  is  an  endorsement    of  objection    under  5 
heads,  the  first  being  *'  3rJ  storey  objectionable."     The  objections    were 
given  in  detail  together  with  instructions  in  a  letter  to  the  Appellants  o[ 
which  the  oflBce  copy  has  been  produced  (Ex.  31)  as  the  accused    did 
not  comply   with  a  requisition   to  produce   the   original  and  the  same 
remark  applies  to  many  other  office  copies  which  have   been  made    exhi- 
bits  i^   the  ca33.     One  of  the  instructions  was  to  leave  a  4  feet  space  on 
the  East  open  to  the  sky,  and  2  feet  on  the   West.     Another  instruction 
was  to  enter  the  correct  name  of  the  street  in  the  application  and  plans. 
On  the  25th  June  1892  Sew  Prosad  Rameshwar  by   their  letter    Ex.   32, 
on   the  prescribed  form  applied  for  sanction   to  construct  a  dwelling- 
house  "  two  storeyed  on  the  road  side,   three-storeyed  on  the  back  "  at 
5,   Bysack's  Lane.     That    application    was  supported  by  two  of  tbe 
Municipal  Commissioners  by  letters  Exs.  35  and  38.     Ex.  3G   shows  that 
sanction  was  refused  pending  the   decision   of  the  building  committee, 
and   this  was  communicated   to  the  applicants   by  a  memo.,  dated  the 
26th  July  (Ex.  37).     The  documents  show  that  the  site  in   question    was 
the  West  plot  now  known  as  No.  5/2,  Sobha  Ram  Bysack's  Street.     On 
the  10th  August  the  building  committee  rejected  the  application   on    the 
ground  that  a  3rd  storey  cannot  be  allowed  (Ex.  42).    That  decision  was 
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communicated   to  the  applicants  by  a  letter,  dated  the   23rd    August 
(J£.^.  41). 

Oa  the  5th  September  Sew  Pfosad  Raraeshwar  made  a  3rd  applic?- 
tlon  ia  which  they  refer  to  that  letter  of  refusal  and  submit  plans  for  a 
two-storeyed  building.  Ex.  43,  dated  the  5th  September,  is  the  office 
docket.  That  application  was  sent  to  the  Health  Department  (Mr. 
Vincent)  fpr  report  [Ex.  41].  On  the  10th  September  came  the  report 
that  the  privy  on  upper  storey  was  objectionable  as  being  within  3  feet 
of  the  windows  of  a  neighbour's  tiled  hut  situated  to  the  North. 

On  the  23rd  September  the  refusal  of  the  Corporation's  sanction 
^was  communicated  to  the  Appellant  by  letter  [Ex.  55]  giving  the 
reasons. 

The  Building  Register  Ex.  52  sets  out  all  the  above  references  and 
clearly  indicates  that  the  requisition  related  to  a  two-storeyed  building. 
Exhibit  V^  is  the  Peon  Book  showing '  despatch  of  letters  and  the 
recipient's  signature. 

Exhibit  30,  dated  the  15th  October  1892,  is  a  fourth  application 
from  Sew  Prosad  Rameshwar,  and  is  in  these  terms:  *' Herewith  I  am, 
submitting  the  plans  of  No.  5,  Bysack's  Lane,  for  your  early  sanction.  I 
have  endeavoured  to  meet  all  your  objections.  Hoping  an  early  sanction 
will  be  granted."  To  this  a  reply  was  given  on  the  22nd  October 
(Ex.  47),  that  the  name  of  the  sireet  should  be  corrected  to  5,  Sobha  Ram 
Bysack's  Street,  and  that  the  application  should  be  made  on  a  printed 
form. 

A  fifth  application  [Ex.  29]  was  presented  by  Sew  Prosad  Ramesh- 
war. On  the  24th  October  1892,  giving  the  correct  name  of  the  street, 
and  stating  that  it  was  for  a  two-storeyed  dwelling-house.  The  docket 
[Ex.  48]  states  "  subject  of  letter  new  two-storeyed  building  one  plan. 
Please  get  the  number  and  name  of  the  street  corrected  in  the  other 
plan  and  initialled." 

Ex  49,  dated  the  9th  November  1802,  is  the  sanction  No.  689 
approving  of  the  site»  and  Ex.  50  of  the  same  date,  conveys  sanction  to 
the  plan  submitted  with  applicant's  letter,  dated  the  24th  October  of 
the  two-storeyed  building  to  be  erected  at  No.  5,  Sobha  Rum  Bysack's 
Street.  Tlie  sanction  Register  Ex.  53  also  shows  that  it  was  for  a  two- 
storeyed  building  and  that  the  site  was  the  present  No.  5/2  purchased 
by  Sew  Prosad  Rameshwar  and  not  the  present  No.  5,  admits  of  no 
doubt.  This  question  has  been  very  fully  dealt  with  in  the  judgment 
of  the  Magistrate.  We  need  only  refer  to  the  more  important  items  of 
evidence.    There  are  first  the  documents  relating  to  the  application  of 
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the  25th  Tune.      Then  the  direction   on   the   first  application    to  leave 
4  feet  space  on  the  East  up  to  the   sky  between  the   buii3ing    and   the 
neighbour's  house  would  be  quite  inapplicable  to  a  structure    like   the 
one  under  objection  to  the  North,  as  it  abuts  on  the  street  and    has   not 
a  neighbour's  house  on  the  East   whereas  it  applies  to  the    building  on 
No.  5/2,  East  of  which  are  Johar  Mai's  premises.    The  objection  to  the 
privy  as  being  within  3  feet  of  the  window  of  a  tiled  hut  on    the   North 
has  been  shown  to  relate  to  a  hut  on  Pora  Sundari's  busteo   land    (now 
No.  5).    These  latter  premises  were  not  purchased  by  the  Appellant 
till  the  year  1903,  so  that  he  would  have  no  occasion  to  apply   to  haild 
thereon  in  1892.    No  doubt  the  accused  did  allege  that  he  had    in  1892 
come  to  an  agreement  with  Pora  Sundari's  heirs  to   purchase    the  land 
but  in  the  absence  of  any  evidence  to  this  effect  we  consider   the  alle;^- 
tion  unworthy  of  credit.    There  is  the  fact  also  that  the  Appellant  and 
his  brother  proceeded  to  erect  a  two-storeyed   house  on  the    present 
premises  No.  5/2  so  soon  as  they  obtained  the  sanction.    And  Johar  Mai 
did  the  same  on  his  land  to  the  East  under  a  similar   sanction.     Subse- 
quently in  1893  they  both  added  a  third  storey.  Johar  Mai  was  prosecuted 
and  fined  Rs.  20,  but  there  is  nothing  to  show  that  any  proceedings  were 
taken  against  Sew  Prosad  Rameshwar.    In  fact  they  were  emboldened 
each  to  add  a  fourth  storey  in   the  year  1894  after  Mon  Mohan   Ghose, 
the  Assistant  Superintendent  of  Roads  and  Buildings,  had  been   trans- 
ferred.   The  supervision  of  some  of  the  Municipal  authorities  seems  to 
have  been  very  lax,  not  to  put  a  worse  construction   upon  it.     But  the 
fact  that  a  third  and  fourth  storey  were  built  on  No.  5/2  without   notice 
or  objection  cannot  be  construed  as  evidence  that  the  sanction  was  for 
four  stories  contrary  to   the  overwhelming  evidence  which  has  been 
adduced  that  it  was  for  a  two-storeyed  building.    The  identity  of  the 
site  has  been  proved  also  by  oral  evidence,   particularly  that  of  Mon 
Mohan  Ghose.    It  is  placed  beyond  all  dispute  by  Ex.  51  which  we 
are  satisfied  was  the  sanctioned  plan  belonging  to  Sew  Prosad  Rameshwar 
and  which  was  given  to  their  building  contractor  (now  deceased)  from 
the  custody  of  whose  brother  it  has  been  obtained.     The  Magistrate  has 
clearly  established  the  authenticity  of  this  plan  and   we  only  desire  to 
add  one  piece  of  evidence  which  he  has  overlooked,  viz.,   the  correction 
from  Bysack*s  Lane  to  Sobha  Ram  BysacVs  Street  which  is  in  accordance 
with  the  instructions  to  which  we  have  already  referred  and   that  correc- 
tion is  initialled  S.  R.  as  was  required. 

And  now  we  must  turn  to  another  feiture  of  the  case  to  which  the 
main  portion  of  Mr.  Dunne's  argument  on  behalf  of  the  Appellant  has 
been  directed. 
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On  the  11th  June  1903  the  Appellant  wrote  to  the  (Wcutta  Corpora- 
tion in  these  terms  (Ex.  27) :  "  I  beg  to  request  that  you  will  kindly 
send  me  a  copy  of  the  building  plan  of  premises  No.  5,  Sobha  Ram 
BysaeVs  Street  vide  sanction  No.  089,  dated  the  9th  November  1892."  In 
arcordance  with  that  requisition  a  copy  was  furnished  of  which  the  origi- 
nal Ex.  A  has  been  produced  by  the  Municipality  at  the  citation  of  the 
accused.  Now  this  plan  is  manifestly  a  false  document.  We  have  seen 
this  for  ourselves  after  placing  it  upon  a  pane  of  ground  glass  and  there 
is  ample  expert  evidence  on  both  sides  to  show  that  the'original  plan  has 
been  altered  almost  out  of  recognition,  and  that  it  could  not  have  been 
the  pbn  of  a  four  storeyei  building  as  this  one  represents.  This  point 
cannot  be  seriously  disputed.  In  short  we  are  satisfied  that  the  original 
out  of  which  this  elaborate  forgery  has  been  evolved  was  the  plan  of  a 
two-storeyed  building  confined  to  Sew  Prosad  purchased  land  No.  5/2 
the  same  as  is  pourtrayed  in  Ex.  51.  But  Mr.  Dunne  argues  that  the 
Appellant  is  protected  by  the  plan  which  he  obtained  last  June  from  the 
Municipality  and  which  he  was  therefore  justified  in  treating  as  genuine 
and  that  unless  fraud  can  be  brought  home  to  him  the  Municipality  is 
estopped  from  questioning  his  actions.  We  will  just  consider  how  this 
prosecution  originated. 

Johar  Mai  though  formerly  on  good  terms  with  the  Appellant  has 

become  inimical  to  him.     On  the   10th  August   1903   finding  that  Sew 

Prosad  has  collected  materials  and  was  about  to  build   on  5,  Sobha  Ram 

Bysack's  Street,  Johar  Mai  instituted  a  suit  in  the  High  Court  praying 

inter  alia  for  a  declaration  that  the  Defendant  had  no  right  to  interfere 

with  the  access  of  light  and  air  to  his  premises  and   he  obtained  a  rule 

for  an  injunction.    The  rule  was  discharged  on  the  20th  September  1903. 

Four  days  afterwards,  no  doubt  at  the   instigatioa  of  Johar  Mai,  the 

Corporation  took  action  by  serving  Sew   Prosad   with  a  notice  to  stop 

building  on  5,  Sobha  Ram  Bysack*s  Street,  pending  the  decision  of  the 

Municipal  Magistrate  under  sec.  119.    In  spite  of  this  the  Appellant 

proceeded  to  build.     Then  on  the   11th   November  he  received  another 

notice  to  the  effect  that  the  legality  of  his  action   was  being  enquired 

into  and  warning  him  that  any   further  work  he  may   undertake  in  the 

erection  of  the  building  would  be  at  his  own  risk. 

On  the  12th  November  Messrs.  Gregory  and  Jones  on  behalf  of  the 
Appellant  wrote  to  the  Corporation  that  their  client  had  obtained  proper 
sanction  for  the  building  on  the  9th  November  1892  and  that  he  was  not 
prepared  to  stop  work  without  an  indemnity  against  loss. 

On  the  2nd  December  the  Corporation  served  another  notice  on  the 
Appellant  to  desist  from  building.      Next  day  Messrs.  Cfregor|^(&dQQ|p 
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Jones  replied   that  tbeir  client  was  building  in  accordance  with    pbns 
sanctioned  in  1892.     Thereafter  the  present  prosecution  was  started. 

Now  asregards  the  live  consecutive  applications  to  the  Corporation 
in  1892  and  the  many  objections  and  letters  connected  therewith 
it  is  impossible  to  believe  that  Sew  Prosad  remained  in  ignorance 
of  what  was  going  on.  In  his  affidavit  in  the  recent  suit  before 
the  High  Court  he  stated  that  it  was  he  who  caused  the  plan  to  be 
prepared  for  submission  to  the  Corporation.  There  is  also  some  evidence 
that  he  actually  appeared  on  the  scene,  and  though  his  elder  brother 
may  have  been  the  Principal  Agent  it  must  be  remembered  that  they 
were  living  together  and  therefore  such  an  important  topic  could  not 
possibly  have  escaped  Sew  Prosad's  notice.  The  erection  of  a  new 
building  on  the  premises  which  they  had  just  jointly  pmchased  interest- 
ed one  as  much  as  the  other  and  must  have  b3en  a  matter  of  the  very 
first  importance  to  both. 

It  is  inconceivable  that  Sew  Prosad  should  have  been  ignorant  of 
what  so  closely  affected  his  interests  and  of  the  progress  and  ultimate 
result  of  the  negotiations.  Upon  Rameshwar's  death  a  few  years  ago 
all  the  documents  relating  to  the  matter  would  naturally  fall  into  Sew 
Prosad's  hands  even  if  not  freely  accessible  to  him  before.  Then  there  was 
the  sanctioned  plan  Ex.  51  which  had  been  made  over  to  the  contractor 
and  was  no  doubt  available  to  Sew  Prosad  when  he  wrote  to  the  Munici- 
pality for  a  copy  on  the  nth  June  1903.  In  that  letter  he  actually 
refers  to  No.  689  which  is  the  correct  number  of  the  sanction  and  he  also 
states  the  date  correctly. 

The  plan  is  not  a  sanction  but  an  illustration  of  the  written  sanction 
which  the  law  requires.  How  was  it  he  knew  all  these  particulars  and 
yet  was  ignorant  of  the  terms  of  the  sanction  ?  And  how  was  it  that  be 
did  not  refer  to  his  own  letters  received  from  the  Municipality  in  order 
to  fully  satisfy  himself  in  the  matter  ? 

The  correspondence  between  his  solicitors  and  the  Municipality  to 
which  we  have  referred  mast  further  have  pat  him  on  enquiry  for  he 
was  warned  of  the  risk  of  proceeding  with  the  building.  The  plan  was 
manifestly  of  a  very  suspicious  character.  The  first  thing  which  would 
have  occurred  to  any  ordinary  businessman,  to  say  nothing  of  experienced 
solicitors,  would  have  been  to  euquiro  for  the  written  sanction  and  to 
insist  on  having  it.     That  would  have  settled  the  question  at  once. 

We  think  it  is  impossible  to  resist  the  conclusion  that  Sew  Prosad 
was  fully  cognizant  that  nothing  had  been  sanctioned  except  a  two- 
Btoreyed  building  which  was  not  on  the  site  purchased  by  him  in  1903, 
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but  on  the  land  he  had  acquired  11  years  previously.  The  forgery  uf  the 
office  plan  A  cannot  be  conclusively  brought  home  to  the  Appellant 
but  inasmuch  as  it  was  done  for  his  own  interest  alone  it  is  difficult  to 
understand  who  else  would  have  taken  the  trouble  or  incurred  the 
expense  of  tampering  with  the  document  and  bringing  some  Municipal 
underling.  Mr.  Dunne  has  contended  that  it  was  not  within  the  province 
of  the  Municipal  Magistrate  to  enquire  whether  the  plan  A  is  a  forgery 
and  that  he  should  have  left  the  Corporation  to  its  remedy  in  the  Civil 
Court.  We  think  there  is  no  force  in  this  contention.  The  accused 
relied  upon  the  plan  as  justifying  his  action  and  as  a  good  defence  to 
the  case  brought  against  him. 

If  the  plan  we^e  a  true  exemplification  of  the  sanction  the  prosecu- 
tion would  necessarily  fail,  and  conversely  if  it  were  not  the  true  plau 
the  plea  of  the  accused  would  be  unavailing  unless  it  were  made  to  appear 
that  he  had  been  deceived  into  the  belief  that  it  was  a  genuine  document. 
The  Municipal  Act  provides  a  means  both  for  punishing  the  offender  and 
securing  the  demolition  of  an  unsanctioned  building  and  it  would  have 
been  ill-advised  of  the  Corporation  to  abandon  their  remedy  under  the 
Act  in  favour  of  a  civil  suit  which  would  possibly  not  lie  before  that 
remedy  has  been  exhausted. 

It  was  further  contended  that  under  section  628  the  Municipal 
Magistrate  is  clothed  with  jurisdiction  only  for  the  trial  of  offences  under 
the  Municipal  Act  and  that  an  order  for  demolition  made  under  section 
449  is  not  an  offence.  For  authority  we  have  been  referred  to  the  opinion 
of  Prinsep  and  Stevens,  JJ.,  given  upon  a  reference  from  the  Municipal 
Magistrate  and  reported  in  In  the  matter  of  The  Corporation  of  Calcutta 
V.  Keshub  Chunder  Sen  (1;.  In  that  case  it  was  merely  laid  down  that 
the  limitation  for  the  prosecution  of  offence  prescribed  in  section  631  (1) 
has  no  application  to  proceedings  taken  under  section  449.  It  was  held 
by  us  in  a  recent  case  that  the  words  **  a  Magistrate  "  in  section  449 
mean  any  Magistrate  having  jurisdiction  in  Calcutta  and  include  a 
Municipal  Magistrate.  It  appears  from  page  318  of  the  last  Quarterly 
Civil  List  that  Babu  Priya  Xath  Mukherjce  who  tried  the  present  case 
is  not  only  a  Municipal  Magistrate  but  also  a  Presidency  Magistrate  and 
that  his  powers  are  not  limited  to  those  specified  in  sec.  029  of  the  Calcutta 
Municipal  Act.  There  remains  the  objection  to  the  Magistrate's  order 
requiring  the  accused  to  pay  lis.  400  costs  for  an  adjournment.  The 
accused  was  not  entitled  to  the  adjournment  asked  for  and  it  was  only 
made  conditionally  on  his  paying  the  costs  of  the  other  side.  We  think 
it  was  in  the  discretion  of  the  Magistrate  to  make  the  order  in  question 
(1)  8  C.  W.  N.  U2  (1UU2). 
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and  that  his  action  was  justified  by  the  terms  of  sec.  341,   Cr.  P.  C,   and 
was  under  the  circumstances  not  unreasonable.      Finally  it   has    been 
urged  that  the  legislature  could  not  have  intended  a  Magistrate,    whose 
powers  of  fining  are  limited,   to  exercise    the   power   of  demolishing  a 
valuable  four-storeyed  building.     The  law   is  clear  and  it  imposes   no 
limitation  according  to  value.     A  case  might  conceivably  arise  where  this 
Court  would  be  inclined  to  suggest  some  middle  course  to  the    Municipal 
authorities.    But  this   is  not  one    of  such   a  nature.     The   Appellant 
actuated  by  a  bitter  feeling  of  rivalry  and   determined   to  gain   his   own 
object  proceeded  to  build  wit!:  all  expedition   heedless  of   the   repeated 
warnings  of  the  Municipality  which  only  raquired  him   to  wait    till   the 
rights  of  the  case  had  been  enquired  into.     We  have  found  that  he  knew 
his  true  position  yet  he  obstinately  pursued  his  course  determined  to  out- 
wit his  rival  and  perhaps  encouraged  by  former  immunity  or  the  example 
of  the  paltry  fine  imposed  on  J ohar  Mai   in   1894,   in   the  hope    that   he 
would  get  off  ultimately  tm  easy  terms.     He  has  taken  the    risk   with  his 
eyes  open  and  must  be  prepared  to  suffer  the  full  penalty  of  his  misdeeds. 
Such  a  house  as  he  has  erected  is  a  grave  impediment   to  the   sanitatioa 
of  that  part  of  Burra  Bazar,  and  the  evidence  clearly  shows  that   it  con- 
travenes all  rules  and  is  such  as  never  could  be  sanctioned  by  the   autho- 
rities. 

The  result  is  that  we  find  no  reason  for  disturbing  the   orders  of  the 
Municipal  Magistrate  and  we  direct  that  the  appeal  be  dismissed. 

Appeal  dieinissed. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

July  15    [CRIMINAL  APPEAL  No  501  of  1904  ]    1904. 
Present : — Mr.  Jus'iice  Pratt  and  Mr.  Justice  Handley. 

YASIN  SHEIKH  (Akonda),— Appellint, 

Versus 

The  EMPEROR. 

Penal  Code  [Act  XLV  of  1S60),  ««.  114,  19'J,  466— Forgery  of  puhlic  register-- 
Fals-i  Declaration — Abetment— J urg — Misdirection-  -Mahomedan  Registrar  of  Marriages 
if  hound  or  atdhorist'd  to  receive  Stutemciit  of  person  in  evidence. 

Where  some  iwrson  personated  P.  S.  before  the  Mahoinedan  Registrar  of 
Marriages  and  thus  obtained  the  registration  of  P.  S's  divorce  from  his  wife  and  the 
appellant  told  the  Registrar  that  the  man  before  him  was  P.  S.  : 

ZIcW— That  as  neither  under  Act  I  of  1876  nor  under  any  other  law  was  the 
Mahomedan  Registrar  of  Marriages  lx)und  or  authorised  to  receive  the  statement  of  any 
person  in  evidence,  Section  109, 1  P.  C  did  not  apply  to  the  case  ;  though  Section  4C6 
was  applicai»le» 
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Held  further — (1)  That  wliether  tlie  Appellant  was  guilty  of  abetment  would 
dei^end  cliiefly  on  whether  he  knew  that  the  man  personated  was  not  P.  S.  or  at 
least  had  no  knowledge  whether  he  was  or  not.  {2i  That  th«  evider  ce  oa  this  point  was 
iairly  put  to  the  Jury. 

The  grounds  on  which  the  convictions  were  sought  to  be  set  aside 
in  appeal  were  :  — 

(1)  That  the  facts  alleged  did  not  constitute  the  above  offences. 

(2)  That  the  Judge  had  misdirected  the  jury. 

The  Judge's  charge  so  far  as  it  related  to  the  Appellant  was  as 
follows : — 

**  I  will  now  deal  with  the  case  of  the  second  accused,  Yasin  Akonda. 
The  defence  set  up  on  his  behalf  is  t!iat  he  did  not  know  Pacha,  and  that 
he,  therefore,  did  not  know  that  the  man  who  represented  himself  to  be 
Pacha,  was  not  Paclia.  In  ot'icr  words,  it  is  assorted  that  he  was  an 
innocent  witness  of  the  proceedings  and  had  no  crioiinal  intention  in 
being  present. 

**  Gentlemen,  if  you  are  satisfied  that  this  plea,  is,  in  fact,  a  true 
one,  then  the  accused  Yasin  will  be  entitled  to  a  verdict  of  not  guilty  upon 
both  charges  :  — 

*'  Now  what  is  the  evidence  by  which  you  must  bs  guided  in  coming 
to  a  decision  upon  this  point  ?  The  counsel  for  tlie  accused  Yasin  draw^s 
your  attention  to  tlie  statements  made  by  Paclia,  with  regira  to  his 
acquaintance  with  Yasin,  aad  from  those  statements  he  argues  that  the 
prosecution  has  failed  to  prove,  beyond  reasonable  doubt,  tiiat  Yasin 
knew  or  believed  that  the  man  Chabir  was  not  Pacha.  This  argument 
does  not  appear  to  me  to  be  altogether  convincing.  Yasin  himself  admits 
tliat  he  knew  Osman  Sarkar,  and,  from  the  evidence  of  the  witnesses  it  ap- 
pears that  Yasin  was  known  to  the  villagers  of  Shumai,.orai;  any  rate  to 
some  of  them.  It  is  quite  p:)ssib!e,  therefore,  that  Yasin  may  have  known 
who  Pacha  was  without  having  spoken  much  to  him  or  being  on  terms  of 
intimacy  with  him.  It  is  within  your  own  experience  that  we  often  know 
persons  by  sight  and  by  name  without  being  intimate  or  even  acquainted 
with  them.  It  by  no  means  follows,  then,  that  because  we  have  not  had 
much  conversation  with  a  certain  person,  we  do  not  know  who  he  is. 

"  Moreover,  if  you  believe  the  evidence  you  cannot  have  much  doubt 
that  Osman  Sarkar  was  on  intimate  terms  with  Khidir  Sheikh.  Had  he 
not  been  it  can  scarcely  be  supposed  that  he  would  have  consented  to 
become  a  party  to  Khidir's  scheme.  Now  according  to  his  own  admission, 
Yasin  knew  Osman  Sarkar,  and,  this  being  so,  it  is  far  from  improbable 
that  he  knew  Khidir  as  well,  and  Khidir's  son-in-law  Pacha,  who  lived  in 
the  same  hart. 
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"  There  is  yet  another  point.  If  Yasin  had  not  known  the  parties  to 
the  proceedings,  do  you  think  it  likely  that  he  would  have  consented  to 
be  a  witness  ?  Or,  again,  is  it  likely  that  Khidir  would  have  consented  to 
a  man  with  whom  he  was  not  acquainted  being  a  witness  to  the  proceed- 
ings ?  Is  it  not  far  more  probable  that  he  would  have  made  all  his 
arrangements  beforehand,  and  have  chosen  persons  upon  whom  he  knew 
he  could  rely  to  assist  him  in  carrying  out  his  scheme  ? 

"These  circumstances,  gentlemen,  appear  to  me  to  be  deserving  of 
consideration,  and  you  should  baar  them  in  mind  when  you  come  to 
decide  whether  Yasin  knew  that  the  man  who  represented  himself  to  be 
Pacha  was  not  Pacha. 

"  If  you  answer  this  question  in  the  affirinitive  you  will,  then,  have 
to  ask  yourselves  (a)  whether  Yasin  made  a  statement  before  the  Kajl 
that  the  man  who  represented  himself  to  be  Pacha  was  Pacha,  and  (bj 
whether  he  abetted  the  forgery  that  is  alleged  to  have  been  committed. 

"  Upon  the  first  point,  you  have  only  the  evidence  of  the  Kajl.  He 
states  that  he  put  the  question  to  all  the  persons  present.  He  doesnot^ 
remember  however  the  exact  reply  each  person  gave,  and  he  has,  further 
admitted  that  when  both  Khidir  and  Osman  Sarkar  stated  that  the  man 
who  represented  himself  to  be  Pacha  was  Pacha,  he  no  looger  felt  an/ 
doubt  upon  the  point.  If  this  is  so,  it  is  not  easy  to  see  what  led  him  to 
question  the  other  persons  as  to  the  man's  identity  with  Pacha. 

"  If  you  accept  the  KajVs  statement,  you  will  find  Yasin  guilty  upon 
the  first  charge.  If  you  are  unable  to  rely  upon  that  statement,  you  will 
find  him  not  guilty. 

"  With  regard  to  the  second  point,  I  have  already  remarked  that 
Khidir  had  probably  made  his  arrangements  beforehand,  and  had  selected 
persons  upon  whom  he  knew  he  could  rely  to  assist  him  in  carrying  out 
his  scheme.  If  you  take  this  view,  you  can  scarcely  doubt  that  all  the 
five  persons  who  went  to  the  KajVs  ofl&ce  had  engaged  in  a  conspiracy  to 
commit  the  forgery.  If  you  come  to  this  finding,  or  are  satisfied  that 
Yasin,  by  his  presence  at  the  office,  intentionally  aided  the  commission  ol 
the  forgery,  then  you  will  bring  in  a  verdict  of  guilty  upon  the  second 
charge  against  him. 

"  If,  on  the  other  hand,  you  do  not  find  it  proved  that  he  abetted 
the  commission  of  the  forgery,  then  you  will  bring  in  a  verdict  of  not 
guilty  upon  that  charge.  '* 

Babu  Harendra  Narayan  MitteVy  for  the  Appellant. 

Mr.  Douglas  White,  for  the  Crown. 
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The  Judgmint  of  tlie  Court  was  as  follows  :  — 

The  Appellant  Yasia  Akonda  has  been  convic^^d  by  a  unanimous 
verdict  of  the  jury  of  offences  under  sees.  ^  JJ  and  199  of  Ihe  Indian  Penal 
Code  and  has  been  sentenced  to  5  years'  rigorous  imprisonment.  It  has 
l>een  contended  for  the  Appellant  (1)  that  the  facts  alleged  do  not  con- 
stitute an  offence  under  either  of  those  sections,  and  (!')  that  the  Sessions 
Judge  misdirected  the  jury. 

The  case  for  the  prosecution  is  that  so:ub  parson  p3rs;)natei  Pacha 
Sheikh  before  the  Mahomedan  Registrar  of  Marriages  and  thus  obtained 
the  registi-ation  of  Pacha  Sheikh's  divorce  from  his  wife,  tliat  the  assuuied 
Pacha  Sheikh  made  his  mark  in  the  register  and  Osman  Sirkar  signed  for 
him,  and  that  the  Appcl!:int  joined  in  the  conspiracy  and  was  not  only 
present  but  told  the  Registrar  that  the  man  before  him  was  Pacha  Sheikh. 
Now  neither  under  Act  I  of  1873  nor  any  otlier  law  was  the  Mahomedan 
Registrar  of  Marriages  bound  or  authorised  to  receive  the  statements  of 
the  said  persons  in  evidence.  Therefore  sec.  199, 1.  P.  C,  does  not  apply 
to  the  case.  Sec.  406  is  however  applicable.  The  signature  in  the  regis- 
ter was  an  act  of  forgery,  and  as  the  document  is  one  of  those  mentioned 
in  the  said  section,  the  person  signing  mado  himself  liable  for  such 
offence.  Whether  the  Appellant  was  guilty  of  abetment  would  depend 
chiefly  on  whether  he  knew  that  tbe  man  personated  was  not  Pacha 
Sheikh  or  at  least  had  no  knowledge  whetiier  he  was  or  not.  The  evi- 
dence on  this  point  was  we  think  fairly  put  to  the  jury  and  we  think  it 
conclusively  shows  that  the  Appellant  joined  in  the  conspiracy  well  know- 
ing that  the  man  was  not  Pacha  Sheikh.  In  the  result  we  set  asid«  the 
conviction  under  sec.  199,  but  maintain  that  under  sec.  t  JJ,  1.  P.  C  ,  and 
as  the  Appellant  took  quite  a  subsidiary  part  in  the  matter  we  reduce  his 
sentence  to  three  years'  rigorous  imprisonment. 

Sentence  reduced. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

J  Jane  2    [CRIMINAL  REVISION  No.  512  of  1904]    1904. 
J^resent :--Mr.  Justice  Pratt  and  Mr.  Justice  Handley. 

MATUKDEARI  TEWARI, 

V^eraus 

HARI  MADHAB  DAS  akd  othehs. 

Coile  of  Cnminal  Procedure  (Act   V  of   1898),   «.    lorl— Order  for  removal  of 
certain  bui Id't wja ^hoiia  fido  question  of  title- -Procedure — Jury — Misdirection. 

Where  iu  proceedings  under  a.  133,  Cr.  P.  C.  a  question   of  title   was  raised,  but 
•  the  Magistrate  instead  of  lirbt  batisfyin^  himself  as  tu  the  hoiui  jilcs   of   the   claim  and 
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determiniD^  whotbev  the  parties  should  ba  referred  to  a  Civil  Court,  referred  the 
following  question  to  a  jury  : — 

"Is  there  a  public  riglit  of  way  at  the  poluts  whore  staad  the  buildings  whose 
removal  has  been  ordered." 

IlelJ,  that  thii  was  not  a  propjjr  reference  to  the  jury,  all  that  the  jury  could  try 
was  whether  the  Magistrate's  order  was  reasonable  and  proper. 

The  facts  material  to  this  report  appaar  from  the  judgment. 

Mr.  Djnoujhy  aad  Babu  Ahhotj  Kumar  Banerjce  for  the  Petitioner. 

Babu  Joif  Gopal  Ghosh  for  tlie  Opposite  Party. 

The  Judgment  of  the  Court  was  as  follows  :  — 

This  is  a  somewhat  peculiar  case,  and  the  proceedings  are  marked  by 
several  irregularities. 

On  the  11th  January  last,  the  Sub-Divisional  officer  of  Sitaraarhi 
passed  the  following  order  :**  Local  enquiry  held,  the  tattee  buildings 
put  up  on  the  road  southwards  from  the  Post  Office  and  at  the  south- 
west corner  of  the  same  must  be  removed.  They  are  obviously  put  up 
to  block  the  road  which  is  a  public  way  and  used  by  carts.  The  foimer, 
building  to  ba  removed  entirely  and  the  other  so  far  as  to  leave  track 
not  less  than  15  feet  wide.  Issue  notice  accordingly  under  sec.  133, 
Criminal  Procedure  Code.  "  The  Petitioner  who  is  a  karpardaz  of  Rani 
Raj  Bansi  Koer  received  notice  and  showed  cause,  urging  that  the  alleged 
way  is  the  private  proporty  of  his  employer,  and  askiug  for  a  j  ury  to  be 
appointed. 

The  Magistrate  instead  of  first  satisfying  himself  as  to  the  bona  jidcs 
of  the  claim,  as  required  by  law  [see  Prco  Nalh  Dcy  v.  Uobcrdhone  Malo 
(1)  ]  and  the  determining  whether  the  parties  should  be  referred  to  the 
Civil  Court  [see  Queen-Einprcss  v.  Blssxsaar  Sahu  (2)  ]  proceeds  to  refer 
the  following  question  to  a  jury.  **  Is  there  a  public  rlrrht  of  wav  at  the 
points  where  stand  the  buildings  whose  removal  has  been  ordered.  "  That 
was  not  a  proper  reference.  What  the  jury  had  to  try  wus  whether  ths 
Magistrate's  order  was  reasonable  and  proper. 

Misled,  as  they  were,  the  jury  went  beyond  their  province  and 
ultimately  by  a  bare  majority  of  4  to  3,  they  found  that  the  prop3rty 
belonged  to  the  Rani  but  that  the  public  had  a  right  of  way  over  it. 
Whether  the  pxrticular  order  made  by  the  Magistrate  was  entirely  reason- 
able and  proper  they  did  not  say.  Wj  think  it  is  clo  ir  that  the  case  bas 
been  dealt  with  in  a  manner  not  warranted  by  law  and  we  accordiri'^lv 
quash  the  Magistrate's  order,  dated  the  20th  April  last. 

Rule  mads  absolute  : 

Order  set  aside, 
(1)  I  L.  R.  25  Cal.  273  (1897).    (2)  I.  L.  R.  i;  Cal.  562  (181^0). 
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BHOLA   MAHTO   V,   EMPEROB. 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

July  18  [CRIMINAL REVISION  No.  658  op  1904]  1904. 

Present  ;— Mr.  Ju&lice  Pratt  and  Mr.  Justice  Ilandley. 

BHOLA  MAHTO  and  otheks, 

Versva 

The  emperor. 

Pe^ialCo^lciActXLV  of  IvSfiO).  as.  09,  147-nhjJd  of  private  defeuce-Pollcc 
exeeiUlnfr  a  MarjiH rate's  oi-Jcr  not  fUrlctlij  lurfal—lrlm'inal  Procedure  Code  (Act  V  of 
1898J,  a.  14d — Attachment  of  crops. 

Where  a  Magistrate,  acting  under  so-tion  U5,  Cr.  P.  C,  ordered  the  Police  to 
take  char«;e  of  c-rtain  disputed  crops  and  t!ie  head  constable  and  his  party  going  to  the 
spot  simply  announced  the  orders  they  had  received ;  but  the  accused  having 
recourse  to  armed  violence  seized  several  mon  of  the  Police  party  and  carried  them  off 
into  confiuemtnt. 

HeU  that  the  action  of  the  accused  ivas  intended  to  be  violently  aggressive  and  not 
merely  aelf-protectivt. 

The  facts  of  the  case  appear  suffijieatly  from  the  following  extract 
of  the  trying  Magistrata's  Judgment: — 

There  are  about  105  bighas  of  kamat  land  in  village  RaghunatLpore, 

belonging  to  one  Ramoo  Singh.     Ramoo  SIngli  had  settled  the   land  with 

four  hahhans  of  village  Surari,  Bego   Singh,    Karo  Singh,   Megha   Singh 

and  Jag  Mohan  Singh.     These  people  had  grown  bhadl  and  rahl  crop  on 

the  land.     Ramoo  Singh  is  alsi  a  malik  of  Baonghat,  an  adjoining  village, 

in  which   the  accused  live.     On  the   23rd    of  February   the   Baonghat 

raiyat  filed  a  petition  alleging  that  they  grew  the  crop  in  Raghunathpore 

and  that  the  Surari  raiyats,  backed  by   their   zemindars,    were  going  to 

loot  them.     Notices  were  issued  under  sec.  14  i,  0.  Cr.  P.,  and    the  Police 

were  asked  to  report.    In  the  meantime,  the  Baonghat  raiyats  reaped  the 

crop.    The  Police  submitted  a  report  under  sec.   145,  C.  Cr.  P.     On  11th 

March  a  petition  was  fded  before  the  Magistrate  on  behalf  of   the  Surari 

men  asking  that  the  disputed  crop  might  be    taken   in   charge,   pending 

decision  of  dispute.     Order  wa3  passod  that  the  Shekpura  Police  should 

t<ake  charge  of  the  crop  and  a  constable  should  ba   deputed  to  the  village 

to  prevent  any  breach  of  the  peace.     On  the  13th  of  March,   two  of   the 

Surari  raiyats,  Beda  Singh  and  Jehal  Singh,  with  head  constable  Badrud- 

dia  and  two  other  constables  arrived   at   Baonghat  at  4  p.  m.   with  the 

order.     The  Surari  raiyats  pointed  out   the   crop   to   the  head   constable 

stored    in  a  Khabhan.      The  head  constable   then   sent   for  Nilkanta 

Chowkidar  of   Baonghat.     Xilkanta  appeared  and  the   head   constable 

bent  him  to  call  the  raiyat  of  Baonghat  so  that  he  might  take  charge  of 
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the  crops  in  the  presence  of  both  parties.     The  chowkidar   went  off  and 
returned  sometime  afterwards  with  a  mob  of  about  100  men,  some  of  whom 
were  armed  with  lalhics.    The  head  constable  remonstrated    with  the 
mob,  explained  to  them  that  ho  had  an  order  of  the  Magistrate   to   take 
charge  of  the  crops  and  that  he  was  only  carrying  out  that  order.     They 
however  refused  to  listen  to  him  pushed  and  jostled  him  and    the  con- 
stable, and  after  brandishing  their   lathics  finally  seized   some   of  the 
Surari  men  present  and  carried  them  off  and  shut  them  up  in   a    room  in 
thv"^  house  of  Bhola  Mahto,  the  Baonghat  men  remaining  outside   to  keep 
guard.    From  8  p.  m.  till  about  3  p.  m.  next  day  they  were  kept  confined 
in  the  room  without  food  or  drink.    At  3  p.  m.,  on  Sunday,   ttie   13tli, 
they  were  brought  out  by  the  Baonghat   men   and  marched  off   towards 
Sliekpura   thana  under  the  impression  that  they  were  going  to  be  charged 
with  theft.    About  a  mile  from  Baonghat,  however,   the  Baonghat  men 
saw  some  Police  approaching  the  village.     They  then  let  go   the  Surari 
men  and  fled. 

Mr.  Swhilios  and  Bxha  Sursndra  Naih  Ghoshal  for  the  Petitioners. 

Mr.  Douglas  Wliite  for  the  Crown. 

The  Judgment  of  the  Court  was  as  follows  :  — 

After  porusing  the  judgment  of  the  Dopiity  Magistrate  whicli  sets 
out  the  facts  more  fully  than  in  the  Sessions  Judge's  judgment,  and  after 
considering  the  case  of  Bhal  Lu^  Chowihvtj  v.  Emperor  (I)  cited  bv  t\ie 
Deputy  Legal  Uemorabrancer,  and  the  following  c.isos  cited  by  counsel 
for  the  Petitioners,  vlz.^  Queen- Empress  v.  Jojcndra  Nath  Mukcrjcc  (2), 
Adhar  Midday  v.  The  Empress  (S)  and  UmaCharan  Slnjh  v.  The  Ring- 
Emperor  (4),  we  are  of  opinion  that  the  conviction  under  sec.  147  is  valid. 
Though  the  Magistrate's  order  to  the  Police  to  take  charge  of  the  paddy 
pending  proceedings  under  sec.  145,  Cr.  V.  C,  may  not  have  been  strictly 
lawful,  the  head  constable  and  his  party  had  done  no  injury  to  anybody 
and  there  was  nothing  in  their  action  to  justify  the  unprovoked  attack 
upon  them  by  an  armed  mob.  The  disputed  paddy  had  been  stored,  and 
the  Police  did  not  propose  to  remove  it  but  simply  to  guard  it.  Tliat 
was  an  inoffensive  act  which  did  not  justify  recourse  to  armed  violence 
especially  as  the  Police  acted  in  an  open  and  straight-forward  manner, 
simply  announcing  what  Mere  the  orders  they  had  received.  That  the 
action  of  the  Petitioners  was  intended  to  be  violently  aggressive  and  not 
merely  self-protective,  is  shown  by  the  fact  that  they  seized  several  men 
of  the  Police  party  and  carried  them  off  into  confinement. 

In  this  view  of  the  case  we  direct  that  the  rule  be  discharged. 

Ride  discharged' 

li;  6  C.  W.  N.  680 :  s.  c.  I.  L.  R.  20  Oal.  417  (1902) 
(2)  I.  L.  R.  24  Cal.  320  ( 1897).  (3)  5  C.  W.  N.  391  (19JCiQ). 

(4)      C.  W.  N.  1G4  (1901).  ^,,ed  by  CoOglC 
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HIRANAND  OJUA   V.  BUPEUOU. 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Spt.  25  [CRIMINAL  REVISION  No.  921  of  19041   1904. 

Present  :— Mr.  Justice  Harington  and  Mr.  Justice  Pargiter. 

HIRANAND  OJHA,    - 

Ver8U8 

The  emperor. 

Penal  Code  {Act  XLV  of  ISOO),  ««.  191,  193 -Lami  Registration  Act  [VII  of 
1S76,  Bengal),  89.  52^  5o,  Si— Crlmhial  Procedure  Code    (Act    V  of   130S),   «.    195  — 

Whettier  ic'Unesa  houni  to  state  truth  in  proceeding  wi  Jer  tlie   Land   Registration  Act 

Sanction  to  proaeeule. 

In  a  proceeding  held  by  a  Sub-Deputy  Collector  under  sections  52  and  84,  of  the 
Land  Rei^istration  Act  (VII  B.  C.  of  I87G)  a  witness  is  bound  to  state  the  truth.  And 
eren  if  the  procesding  ba  notcDnsidered  a  judicial  proceeding  within  the  meaniui^  of 
section  191, 1.  P.  0.  the  0133  of  a  person  mikiag  a  fals(»  8tatom3nt  would  fill  under  the 
second  part  of  section  193  of  the  Penal  Code. 

§u^ re— Whether  a  Sub-Deputy  Collector  in  proceedings  under  the  land  Registra- 
tion Act,  was  a  "Court"  within  the  meaning  of  section  I'Jo,  Criminal  Procedure  Code 
anl  waether  the  proj33ding  w.w  a  '•julicial  pro^sadinj"  within  the  meaning  of 
section  !  95,  Indian  Penal  Code. 

The  material  facts  appear  from  the  judgment : — 
Mr.  K,  N.  Chaudhuri  and  Babu  Duoarka  Nath  Mi'Aer  for   the  Peti- 
tioner. 

Mr.  Douglas  White,  Deputy  Legal  Remembrancer,  for  the  Crown. 
The  Judgment  of  the  Court  was  as  follows  : — 

This  application  arises  out  of  a  proceeding  held  by  the  Sub-Deputy 
Collector  of  Palamau,  under  sees.  52  and  84  of  the  Land  Registration 
Act  (VII  B.  C.  of  187G).  One  Nowrang  Singh  applied  to  hare  his  name 
registered  for  a  4  annas  share  of  a  certain  estate  which  was  recorded  in 
the  name  of  the  Petitioner,  Hiranand  Ojha.  He  alleged  that  he  had 
bought  that  share  of  the  estate  under  a  deed  of  Lale  from  the  Petitioner, 
and  the  latter  denied  the  transaction.  The  Sub-Deputy  Collector  decided 
in  favour  of  the  Petitioner  and  disallowed  Nowrang's  claim  on  the  19th 
of  Mny  1903. 

The  Deputy  Commissioner  on  appeal  upheld  this  decision  on  the 
23rd  October  1903, 

The  Sub-Deputy  Collector  then,  on  the  2nd  of  November  1903,  drew 
up  a  proceeding  under  sec.  476  of  the  Criminal  Procedure  Code,  ordering 
that  the  Petitioner  should  be  prosecuted  under  sec.  193  of  the  Indian 
Penal  Code  for  giving  false  evidence  in  the  proceeding  under  the  Land 
Registration  Act. 
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TLiis  prosecution  passed  to  the  District  Magistrate,  and  he  employed 
the  District  Superintendent  of  Police  to  proceed  with  it.  During  that 
interval  Xowrang  applied  to  the  Sub-Deputy  Collector,  under  sec.  195  of 
the  Criminal  Procedure  Code,  for  sanction  to  prosecute  the  Petitioner 
under  sec.  11)3  of  the  Penal  Code,  and  obtained  sanction  on  the  10th  of 
June  1901.  The  Petitioner  appealed  to  the  Deputy  Commissioner,  and 
that  officer  confirmed  the  sanction  on  the  15th  of  August  last.  It  is 
tliis  order  which  the  Petitioner  has  applied  to  this  Court  to  set  aside. 

A  rule  was  issued  calling  on  the  Deputy  Commissioner  to  show 
cause  why  his  order  confirming  the  sanction  should  not  be  set  aside  on 
two  grounds,  first  that  he  was  in  error  in  holding  that  the  Sub-Deputy 
Collector  is  a  *'  Court,  "  and  that  the  proceeding  before  tliat  officer  was 
a  *' judicial  proceeding,"  within  the  meaning  of  sec.  195  of  the  Criminal 
Procedure  Code  ;  and,  secondhj,  that  the  proceeding  under  sec.  476  of 
the  Criminal  Proce  Jure  Code  having  been  dropped,  the  application  for 
sanction  ought  not  to  have  been  allowed.  The  Deputy  Commissioner 
has  shown  cause,  and  the  learned  Deputy  Legal  Remembrancer  has 
appeared  to  support  his  case. 

The  first  ground  is  not  quite  clear,  because  sec.  195  of  the  Criminal 
Procedure  Code  does  not  contain  the  expression  "judicial  proceeding.  " 
It  speaks  of  "  any  proceeding  in  any  Court.  "  The  first  ground,  there- 
fore, would  seem  to  mean  that  the  Sub-Deputy  Collector,  in  the  proceed- 
ing under  the  Land  Registration  Act,  was  not  a  "  Court,"  within  the 
meaning  of  sec.  195  of  tlie  Criminal  Proc3dure  Code,  and  that  his  pro- 
ceeding was  not  a  "judicial  proceeding  "  within  the  meaning  of  sec.  iUi) 
of  the  Penal  Code. 

The  contention  on  behalf  of  the  Petitioner  is  that  the  Sub-Deputy 
Collector  was  not  a  '*  Court,  "  and  it  may  be  noticed  that,  if  he  was  not  a 
Court,  no  sanction  was  necessary  and  the  prosecution  might  then  faU 
under  the  second  part  of  sec.  193  of  the  Penal  Code.  In  this  vie-.v,  we 
do  not  think  it  necessiry  to  express  any  opinion  on  the  questions  whe- 
ther the  proceeding  under  the  Land  Registration  Act  was  a '*  judicial 
proceeding"  within  the  meaning  of  sco.  193  of  the  Penal  Code  ;  and 
whether  the  Sub-Deputy  Collector  in  that  proceeding  was  a  "  Court  " 
within  the  meaning  of  sec.  195  of  the  Criminal  Procedure  Code. 

One  further  point  has  been  raised  with  reference  to  sec.  193  read 
vith  sec.  191  of  the  Penal  Code,  namely,  whether  the  Petitioner  was 
bound  to  state  the  truth  in  the  proceeding  under  the  Land  Registration 
Act.  It  is  contended  that  he  was  not  so  bound.  But  we  think  it  is  clear 
that  he  was  bound.     By  sec.  53  of  the  I^nd   Registration  Act,  the  T^and 
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Reglstratioa  Collector  had  exactly  the  same  powers  to  compel  witnesses 
to  give  evidence,  as  are  given  to  a  Civil  Court  by  the  Code  of  Civil  Pro- 
cedure, and,  ualess  it  can  be  maintained  that  a  witness  is  not  bound  to 
state  the  trath  in  the  Civil  Court  acting  under  the  Civil  Procedure  Code, 
it  Is  clear  that  the  Petitioner  was  as  mash  bauad  to  state  the  truth 
before  the  Sab-Djpaty  Cjllector,  as  he  would  have  b3en  bound  in  the 
Civil  Court. 

With  regard  to  the  second  grounl  oa  which  the  rule  was  issued,  the 
Djputy  Cjmmi.^sioner  says  that  the  procaading  uader  sac.  476  was  not 
dropped  in  the  ordinary  sense  of  the  word,  bat  acting  in  compliance  with 
certain  remarks  made  by  this  Court  ia  a  similar  case,  he  considered  it 
impropar  to  coatinao  that  proooiing.  Tiia  sanction,  therefore,  given 
to  Nowrang  is  really  a  continuatioa  of  that  proceeding  ;  and  we  do  not 
think  it  was  wrongly  given. 

For  these  reason  we  discharge  the  rule. 

Rule  dlacharged. 


IK  THE  HIGH  COURT    OF  JUDICATURE  AT  ALLAHABAD. 

Da 3.  7    [CRrMfNAL  REVISION  No.   6t7  of  1934]    1904. 

Present : — Mr.  Justice  Burkitt. 

GEORGE  POWELL, 

Veraufi 
KING-EMPEROR. 

Ptwlize— Criminal  Procedure  Code  {Act    V    of  1896),   Ch.   XXXIII— it pftfaZ— 
New  trial— European  BritnHi  auhjerX— Rights  and  lidbiiuies  of— 

The  privileges  vrhich  an  Europsan  British  sabjeot  as  such  enjoya  whoa  tried  for 
an  oldoce  by  a  Dlatricf  Magistrate  are,  firstly,  that  the  Magiatrat3*8  poivers  of  punish* 
mant  are  mioh  restricted,  and,  secondly,  that  he  can  claim  trial  by  jury.  Biit  where 
the  sentence  pissei  by  tha  Miii^istrate  is  such  as  ha  could  legally  have  passed  in  the 
caseofaa  European  British  subject,  and  ths  latter  doss  not  claim  the  privilege  of  a 
trial  by  jary,  there  is  no  reason  why  agiinst  his  will  he  should  b3  forced  to  undergo  a 
a  new  trial.  In  such  case,  when  the  accused  has  been  tried  and  convicted  by  the 
Magistrate  ani  he  appaals  to  the  Sassions  Judge,  the  latter  should  dispDse  of  tlve  appMkl 
on  the  merits.    Empress  v.  Berul,  I.  L.  R.,  4  All.  141,  distinguished. 

Application  for  revision  against  an  orden*  of  the  Seesioas  Judge  6t 
Sahiranpur  setting  a^ide  the  orJer  of  the  District  Magistrate  and  order- 
ing a  new  trial. 

The  facts  and  arguments  sufficiently  appear  'from  the  judgment. 

C.J?,  Alston  fox  the  Petitioner. 

A.  G.  A.  {Porter)  iorjhe  Crowrn. 
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The  following  j  udgment  was  deliverad  by  :  — 

BnrkKta  J«— In  this  case  one  George  Powell  and  his  two  sons,  Frank 
and  Artlpir  Powell,  were  convicted  by  the  District  Magistrate  of  Saharan- 
pur  of  having  committed  an  offence  punishable  under  section,  147  of  the 
Penal  Co<le,  and  were  sentenced  to  pay  a  fine,  and,  in  default  of  payment, 
to  a  term  of  imprisonment.  At  the  trial  before  the  Magistrate  the 
accused  put  forward  a  claim  to  be  tried  as  European  British  subjects. 
The  Magistrate  took  evidence  on  that  point  and  eventually  rejected  the 
claim.  The  trial  then  proceeded  in  the  ordinary  way.  On  their  convic- 
tion the  accused  appealed  to  tho  Sessions  Judge.  In  their  appeal  they 
re-asserted  their  right  to  be  tried  as  European  British  subjects,  and  they 
also  impugned  the  decision  of  the  Magistrate  on  the  merits.  The 
Sessions  Judge  held  that  the  elder  appellant,  George  Powell,  was  an 
European  British  subject,  but  that  ^his  sons  had  not  that  privilege.  He 
therefore  held  that  the  trial  of  George  Powell  was  illegal,  and  setting 
aside  the  conviction  in  his  case,  he  directed  the  Magistrate  to  retry 
George  Powell  as  an  European  British  subject.  The  learned  Judge 
rejected  the  applicant's  petition  ''  to  have  the  case  argued  against  himself 
on  the  merits  as  he  did  not  claim  to  be  tried  by  a  jury  ".  He  passed  no 
'  order  on  George  Powell's  appeal  on  the  merits. 

George  Powell  has  now  applied  to  this  Court  in  revision,  asking  that 
the  order  of  the  Sessions  Judge,  directing  a  new  trial,  should  be  set  aside, 
and  that  the  Judge  should  be  directed  to  take  up  and  dispose  of  hiB 
appeal.  His  learned  counsel  contends  that  the  object,  for  which  his  cheat 
desired  to  be  tried,  by  the  Magistrate,  as  an  European  British  subject, 
was  that  he  might  have  the  benefit  of  the  restricted  powers  of  punish- 
ment which  such  a  person  enjoys  when  tried  by  a  Magistrate,  and  points 
out  that  his  client  did  not  claim,  either  before  the  Magistrate  or  before 
the  Judge,  to  be  tried  by  a  jury  and  also  that  the  sentence,  passed  by  the 
Magistrate,  was  one  which  the  Magistrate  could  have  legally  passed  if 
he  had  found  that  George  Powell  was  an  European  British  subject.  In 
this  last  matter  this  case  differs  essentially  from  the  case  of  Empress  v. 
Berid  (1)  on  the  strength  of  which  the  Sessions  Judge  acted.  In  the 
latter  case  the  Magistrate  had  passed  a  sentence  of  rigorous  imprison- 
ment for  one  year  and  of  fine,  which  is  a  sentence  he  could  not  have 
passed  on  an  European  British  subject.  If  this  case  be  sent  back  for  a 
new  trial  by  the  Magistrate,  the  only  benefit  the  accused  would 
gain,  would  be  that  he  might  claim  trial  by  jury.  That  privilege 
he  did  not  claim  from  the  Magistrate  nor  from  the  Judge,  and  we  do  not 
(1)    [1882]  I.  L.  R.,  4  An.,  141. 
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that  tbe  law  constrains  U9  to  compel  him  to  claim  it.     The  privileges 
^wrbich  an  European  British  subject  as  such,   enjoys  when  tried   for  an 
oSence  by  a  District  Magistrate  are,  firstly,  that  the  Magistrate's  powers 
of  punishment  are  much  restricted,  and  secondly,  that  he  can  claim  trial 
\}y  jury.    The  latter  privilege  the  applicant  here  has  not  claimed.     The 
plea  is  that,  as  the  sentence  passed  by  the  Magistrate  was  such  a  sentence 
33  he  could  legally  have  passed  in  the  case  of  an  European  British  sub- 
ject, there  is  no  reason  why,  against   his  will,   the  applicant  should  be 
forced  to  undergo  anew  trial.  His  appeal  to  the  Sessions  Judge,  as  to  his 
position  as  an  European  British  subject,  was,  he  says,  instituted   with  a 
view  to  establish  his  status  as  such  subject,   and   that   status  being  now 
established,    he  desires  that  his  appeal  on   the  merits  against  his  con- 
vfetion  should  be  heard  and  disposed  of. 

We  think  this  reasonable.     We  sea  uj  a  1  vantage  in  compelling  the 

applicant  to  undergo  a  new  trial,  the  proceedijgs  at   which,   (in  case 

"he  should  not  claim  to  be  tried  by  a  jury)   would  be  in  every   way  the 

same  as  at  the  former  trial,  and  the  sentence  passed,   on  which  new  trial, 

would  be  appealable  to  the  Court  of  Session. 

In  our  opinion  the  order  of  the  Sessions  Judge,   directing  a  new  . 
trial,  was  a  wrong  order.    We  set  it  aside,   and  now  direct  the  learned 
Sessions  Judge  to  hear  and  dispose  of  the  appeal   instituted  by  the  appli-  ^ 
cant  against  his  conviction. 

Applieation  allcnoed. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Dec.  20    (CRIMINAL  REVISION  No.  795  of  1904.)    1904. 

Present  :— Mr.  Justice  Blair. 

PATANDIN 

versus 

KING-EMPEROR. 

Munieipal'Ulea  Act  (Xo.  I  of  1000)  section  167 — Cattle  trespass— Trespass  to 
sand — PunUice  enaetmerdt  interpretation  of-- Duty  of  Magistrates  inflicting  small 
leniences. 

The  scope  oE  section  107,  Act  I  of  190D,  is  clearly  to  prevent  danger,  alarm,  or- 
annoyance  to  any  person.  To  read  it  as  applying  to  injury  to  land  is  a  gross  misinter 
pretaiion. 

A  punitive  enactmant  must  always  be  strictly  construed. 

Magistrates  inflicting  small   sentences  should  be  most  careful  to  avoid  doing  an 
injury  that  cannot  be  repaired. 
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Criminal  Reference  by  R  Ojikden,  Esq.,  District  Magistrate  of 
Goirakhpur  (October  15,  1931),  against  conviction  and  sentence  (August 
30,  1901)  of  C.  F.  Adams,  Esq.,  Joint  Magistrate,  Kasia. 

One  Patandin  releassd  a  buffxlo  from  the  pound  which  had  strayed 
into  the  Opium  Agent*s  bungalow.  At  hii  trial  before  the  Joint  Magis- 
trate he  stated,  *'  I  got  a  buffalo  out  of  the  pound.  It  had  been  im- 
pounded from  the  Opium  Agent's  bungalow. ''  Upon  this  statement  the 
Joint  Magistrate  convicted  him  under  section  1G7  of  the  N.-W.  P.  Munici- 
palities Act  (lot  1900),  and  sentenced  him  to  pay  a  fine  of  Rs.  25,  or 
undergo  imprisonment  in  dafault  of  payment  of  fine. 

Patandin  appealed  to  the  District  Magistrate  up  an  the  ^rround  that 
the  buffalo  was  not  his,  and  that  he  had  nothing  to  do  with  the  act  of 
negligence  which  had  resultad  in  its  straying.  The  District  Magistrate, 
finding  that  Pat  m din  had  only  carried  out  his  master's  orders,  made  a 
reference  to  the  High  Cjurt  under  section  433,  of  the  Code  of  Criminal 
Prouedure,  and  re33mTi3nded  that  the  conviction  and  the  sentence  migbt 
be  set  aside. 

The  following  judgment  was  delivered  by  : — 
Blalr^  J« — As  far  as  I  can  interpret  the  facts  laid  before  me,    no  offence 
under  Section   167  of  Act  I  of  1900  has   been  committed.     The  recom- 
m3ndatioa  of  the  District  Migistrats   is  that   the  conviction  be   set  aside 
upon  the  ground   that  what  was   done  by   Patandin,  was  not  done  of  liis 
own  frea  will,  but  by  order  of  his  mister  ;   but  there   is  another  and  inac\i 
more  serious  objection  to  the  conviction.    The  Joint  Magistrate,   who  con- 
victed the  aocu^ad,   says  in   his  explanation   that  "  this  case   is  one  of  a 
series  of  case?  in^titutsd  to  pat  a  stop   to  the  growing  nuisance   of  cattle 
trespass.     I  assuma,  thecafjrj,  thxt  cattle  trespass   is   also   proved."    Sec- 
tion 167  provides  that  **whD3ver   wilfully   lets  loose  any  horse  or  other 
a'^imal,  soai  to  cau33  injury,  dangar,  alarm  or  annoyance  to  any   patsoni 
shall  be  punished  with  fine.  "     Jt  is  quite  evident  that  trespass  to  land  is 
^'^  a  wholly  diffirant  category.     The  scope  of  the    section  is  clearly  to 
prevent  danger,  alarm,  or  annoyance  to  any   parson.      It  seems  to  me  that 
the  interpretation  put  on  the  section  by  the   learned  Magistrate  is  wholly 
false  in  principle.     A  punitive  enactment  must  always  be  strictly  construed 
and  to  read  this  sestion  as  applying  to  injury  to  land  is  in  my  opinion  a 
gross  misinterpretation,  as  no  offence  has  been  committed.     I  set  aside  the 
conviction  and  sentence,  and  I  direct  that  the  fine,  if  paid,  be  retnaded. 
I  have  no  information  whether  the  accused  has  suffered  imprisonment  in 
dafault  of  paymant  of  fine.    If  he  has,  I  am  very  sorry  that  the  law  offers 
him  no  redress.    That  is  a  reason  and  a  cogent  reason  why  Magistrates  in- 
flicting small  sentences  should  be  mort  careful  to  avoid  doing  an  injury  that 
cannot  be  repaired.  . , 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

ISIov.  19  iCBIMINAL  REVISION  No.   629  op  1904.)  1904. 

Present:— Mr.  Justice  Banerji. 

SHEOBARAN  DAS, 
versus 

8HIBLI    AND     OTHEBS. 

Criminal  Procedure  Code  (Act  V  of  lS9S)y  Section  404  {b)—Wu1idraical  of  cJtarge 
Where  a  certain  number  of  persons  have  been,  as  a  matter  of  fact,  charged  with 
cFobbery  before  a  Magistrate,  who  consents  to  the  withdrawal  of  the  charge,  the  on^y 
oarsQ  left  to  him  is  to  make  the  order  directed  by  clause  (6)  of  section  494,  Act  V  o 
189^.  The  High  Court  refused  to  consider  whether  the  proper  charge  should  not  have 
been  of  dacoity. 

Criminal  Revision  ag^ainst  an  order,  (October  27,  1904),  of  the  Distric 
Magistrate  of  Azamgarh. 

The  facts  sufficiently  appear  from  the  judgment. 

ff.  K.  Sorabji  and  R.  Malcomson  for  the  applicant. 

Abdul  Baof  and  S.  SlrJia,  for  the  opposite  party. 

W.  K.  Porter,  (Assistant  Government  Advocate),  for  the  Crown. 

The  following  judgment  was  delivered  by  ;— 

BBnsrJIf  J.— -A  large  number  of  persons  were  on  their  trial  on 
various  charges  in  the  Court  of  the  District  Magistrate  of  Azamgarh.  He 
has  discharged  some  of  the  accused  parsons  and  framad  charges  against 
others,  one  of  the  charges  being  that  they  have  committed  robbery.  This 
application  was  made  for  the  revision  of  the  Magistrate's  order,  discharging 
some  of  the  accused  persons  and  charging  others  with  the  offence  of  rob- 
bery. As  far  as  the  order  of  discharge  is  concerned,  there  is  no  reason  for 
interference.  As  regards  the  other  charges  the  Mi^gistrate  has  informed 
this  court  that  the  public  prosecutor  has  applied  to  him  to  withdraw  the 
charge  of  robbery,  that  he,  the  Magistrate,  has  consented  to  the  withdrawal 
of  the  charges,  and  that  he  has,  in  accordance  with  the  provisions  of  clause 
(6)  of  section  494  of  the  Code  of  Criminal  Procedure,  recorded 
an  order  of  acquittal  of  that  charge.  This  being  so,  I  do  not  deem  it 
necessary  to  make  any  order  on  the  application  before  me.  It  is  contended 
that  the  Magistrate  was  not  competent  to  make  the  order,  inasmuch  its  he 
ought  to  have  charged  the  accused  with  the  offence  of  dacoity,  an  offence 
exclusively  triable  by  the  Court  of  Sessions.  It  is  unnecessary  to  decide 
after  what  has  already  taken  place  whether  or  not  the  accused  should  have 
been  charged  with  the  offence  of  dacoity.  As  a  matter  of  fact,  they  were 
charged  with  the  offence  of  robbery,   which  is  an  offence   triable  by  the 
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Magistrate.    He  having  consented  to  the  withdrawal  of  this  charge,    the 

only  courae  left  to  him   was  to  make  the  order  directed  by  clause  (b\ 

•ection  49L     As  there  is  nothing  to  call  for  an  order  of  this  court,    I  direct 

that  the  record  be  returned  at  once. 

Record  returned. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Dec.  14    (CRIMINAL  REVISION  No.  707  op  1904.)     1904. 
Present : — Mr.  Justice  Biirkitt. 
BISHAN  DATT, 
Vcraiia 
KING-EMPEROR. 

Indian  Evidence  Act  [No.  I  of  1872)^  aedion  SO  —Confewion— Co-accused — Legal 
evidence— Abetment-Revision — Praetiee. 

Where  some  of  the  accused  persons  m&ke  statements  in  court  denying  their 
participation  in  the  commission  of  any  crime,  but  incriminating  a  co-accused,  these 
statements  are  not  confessions  and  cannot  be  taken  into  consideration  as  against 
the  co-accused  under  section  30,  Indian  Evidence  Act     (No.  1  of  1872). 

A  statement  made  to  the  police  by  an  accused  person  to  the  effect  that  if  certain 
other  persons  were  sent  for,  he  would  see  diat  some  other  property  was  traced  out 
and  restored  is  not  legal  evidence  to  prove  that  the  accused  has  been  guilty  of  abetmoit 
of  theft. 

Where  the  record  disclosed  no  legal  evidence  in  support  of  a  conviction,  the 
conviction  was  set  aside  on  revision. 

Application  in  revision  against  an  order  of  J.  3-  Campbell,  Esq., 
ActingSessions  Judge  of  Bareilly,  affirming  an  order  of  Babu  Radha 
Raman,  Magistrate  of  the  Ist  class,  Pilibhit. 

The  facts  of  the  case,  as  they  appear  in  the  judgment  of  the  Magis- 
trate, are  these:— 

On  11th  June  1904,  one  Dwarka  Prasad,  lodged  an  information  at  a 
Police  station  in  the  district  of  Pilibhit,  to  the  effect  that  during  his 
absence  one  night,  a  thief  entered  his  house  and  stole  some  utensils  and 
clothes.  A  police  investigation  followed,  and  the  result  was  that  the 
petitioner,  along  with  certain  other  persons,  viz,,  Bhup,  Nokhe  and 
others,  was  sent  to  a  Magistrate,  on  a  charge  under  section  457  I.  P.  C. 
Bhup  and  Nokhe  accused  stated  that  one  Bishan  Datt  had  sent  them  to 
fetch  the  things  of  Musamraat  Sundari,  mistress  of  Dwarka  Prasad, 
complainant,  and  that  they  brought  with  them  the  things  alleged  to 
have  been  stolen  from  Dwarka  Prasad's  house  in  the  belief  that  they 
belonged  to  Musammat  Sundari.      Musammat  Sundari  was  examined, 
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and  she  stated  that  these  things  belonged  to  her  and  that  she 
hadsent  them  away  through  Bhup  and  others,  as  she  was  wanted  to 
leaTe  Dwarka  Prasad  and  to  go  over  to  Pilibbit  where  the  petitioner, 
Bishan  Datt  lived.  The  Magistrate,  relying  upon  (1)  the  statements  of 
Bhup  and  Nokhe,  co-accused  and  (2)  a  statement  said  to  have  been  made 
by  Bishan  Datt  to  the  investigating  Police  Officer  to  the  effect  that  if  the 
police  sent  for  Bhup  and  Nand  Ram,  he  would  see  that  the  stolen  pro- 
perty was  traced  out  and  restored,  convicted  the  petitioner  under 
section  ?SS  of  the  Indian  Penal  Code.  Against  this  conviction,  Bishan 
Datt  appealed,  his  appeal  was  dismissed  by  the  Sessions  Judge.  He  then 
applied  to  the  High  Court  in  revision. 

Sltal  Prasad  Glioah  (for  J.  N.  Chaudri)  for  the  petitioner,  submitted 
that  the  statements  of  Bhup  and  Nokhe  could  not  be  used  against  the 
petitioner  under  section  30  of  the  Evidence  Act  inasmuch  as  they  did  not 
contain  any  admissions,  on  the  part  of  those  persons  of  their  having 
committed  the  offence  with  which  they  were  charged,  and  the  statement 
82.id  to  have  been  made  by  the  petitioner  to  the  investigating  police 
oflScer,  could,  by  no  means,  warrant  the  petitioner's  being  convicted  of 
abetment  of  theft.  He,  therefore,  contended  that  there  was  no  legal 
evidence  on  the  record  to  justify  the  petitioner's  conviction. 

W.  K.  Porter  (The   Assistant  Government  Advocate),   heard  for  the 
Crown  in  support  of  the  judgments  of  the  courts  below. 
The  following  judgment  was  delivered  by  :  — 

BuPkltty  J.— This  is  an  application  in  revision  by  one  Bishan 
Datt  against  his  conviction  and  sentence  of  one  year's  rigorous  imprison- 
ment for  abetment  of  an  offence  under  section  380  of  the  Indian  Penal 
Code.  The  conviction  is  but  faintly  supported  by  the  learned  Assistant 
Government  Advocate,  and  in  my  opinion  it  cannot  stand.  From  the 
judgment  of  the  Deputy  Magistrate,  it  is  clear  that  there  were  only 
2  pieces  of  evidence  against  the  applicant.  The  Deputy  Magistrate 
records :  "  The  evidence,  so  far  as  Bishan  Datt  is  concerned,  consists  of 
the  confessions  of  Bhup  and  Nokhe,  accused.  I  can  take  them  into 
consideration  against  him  under  section  30  of  the  Eviden3e  Act."  Now, 
in  this  matter,  the  Magistrate  is  entirely  wrong.  Had  the  statement 
made  by  Bhup  and  Nokhe  been  confessions,  the  Magistrate  might  no 
doubt,  have  lawfully  used  them  as  he  did  ;  but  those  statements  are  not 
confessions.  The  two  men  do  not  in  those  ^statements  admit  that  they 
committed  the  offence  of  theft ;  on  the  contrary  they  stoutly  deny  having 
committed  any  offence ;  they  say  that  they  were  sent  to  fetch  property 
belonging  to  Muaammat  Sundari,  and  that  they  received  the  articles  in 
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question  from  her  as  her  property  to  be  kept  by  them  till  it  could  be 
removed  to  Pilibhit.  Such  statements  as  these  can  by  no  ingenuity 
be  twisted  into  confessions  of  having  committed  the  offence  of  theft. 
They  are,  therefore,  not  legally  admissible  in  evidence  and  should  not 
have  been  taken  into  consideration  against  the  applicant. 

The  second  piece  of  evidence  is  the  statement  said  to  have  been  made 
to  the  sub-inspector  by  the  applicant  to  the  effect  that  if  the  police  sent 
for  Bhup  and  Nand  Ram,  the  applicant  would  see  that  the  stolen  pro- 
•perty  was  traced  out  and  restored.  This  surely  is  not  evidence  (»n  which 
any  court  could  find  that  the  applicant  had  abetted  Bhup  and  Nand  Ram 
in  committing  theft.  It  appears  then  to  me  that  on  record  there  is  no 
^legal  evidence  on  which  it  could  be  held  that  the  applicant  committed 
:<niy  offence.  I  therefore  acquit  Bishan  Datt,  set  aside  the  sentence  and 
conviction  of  Bishan  Datt  and  direct  that  be  be  discharged  from 
jail. 

Conviction  met  aside. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Dec.  21  [CRIMINAL  REFERENCE  No.  452  op  1904]  1904; 

Pr£»«^n/:— Mr.  Justice  Knox  and  Mr.  Justice  Blair. 

MANKI 

Versus 

BHAQWANTl. 

Criminal  Procedure  Code  (Xo.  V  of  189S)  aectiona  423,  430,  522-  Reviaion- 
■  Reference. 

Under  the  Code  of  Criminal  Procedure  (No.  V  of  1898)  the  High  Court  has  in  its 
revidonal  jurisdiction  the  power  of  making  of  any  amendment,  or  any  consequential  or 
incidental  order  that  may  be  just  or  proper.  An  accused  person  may,  upon  his 
acquittal  be  restored  to  the  possession  of  a  property  from  which  he  has  been  deprived 
in  favour  of  the  complainant.  Ram  Cliandra  Mistry  v.  Kohin  Mirdha,  I.  L.  E.,  25  Cal , 
630  commented  upon. 

Reference  by  the  Sessions  Judge  of  Benares.  The  case  came 
on  for  hearing  before  Mr.  Justice  Banerji,  and  was  by  his  Lordship 
referred  to  a  bench  of  two  Judges. 

It  appears  that  one  Musammat  Bhagwanti  filed  a  complaint 
against  one  Musammat  Manki  in  the  Court  of  the  Assistant  Magis- 
trate of  Benares,  to  the  effect  that  the  complainant  had  been 
wrongfully  dispossessed  from  a  house  by  the  other,  and  that  the  said 
MmiamBAt  Ifodd  iaA  committed  criminal    trespass.    The  Assistaiit 
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Magistrate  found  Musatnmat  Manki  guilty  of  -tbe  offence  complained  of 
and  accordingly  convicted  her.  Thereupon  Musamraat  Manki  appealed 
to  the  District  Magistrate  who  set  aside  the  conviction  and  acquitted 
Musammat  Manki.  Subsequent  to  the  appeal,  but  before  the  appellate 
order  was  passed,  Musamraat  Bhagwanti  made  an  application  under 
section  522  of  the  Code  of  Criminal  Procedure  (Act  V  of  1898)  for  the 
restoration  of  the  possession  to  her  of  the  house  from  which  she  had 
been  dispossessed  by  the  wrongful  act  of  the  accused.  Her  application 
was  granted  and  possession  was  given  over  to  her.  On  the  conviction 
being  set  aside  by  the  Court  of  appeal,  Musammat  Manki  made  an 
application  to  the  appellate  Court  (District  Magistrate  of  Benares)  that 
as  she  was  found  not  to  have  committed  any  offence,  and  her  conviction 
had  been  set  aside  on  appeal,  the  order  of  the  lower  court  under  section 
522  of  the  Code,  dispossessing  her  should  also  be  set  aside,  and  she 
should  be  restored  to  possession. 

The  District  Magistrate  did  not  grant  the  application,  and  the  case 
was  referred  to  the  High  Court. 

Silnl  Prasad  Ohoah,  for  Musammat  Manki,  contended  that  the  High 
Court  on  reference  could  make  any  order  that  could  be  passed  on  appeal 
under  section  423,  Act  V  of  1898,  clause  (d)  of  that  section  providing 
that  the  appellate  court  may  pass  any  consequential  order  that  it  may 
think  just  and  proper.  In  this  respect  the  new  Act  differed  from  the 
old  Act  (Act  X  of  1882),  which  did  not  give  any  such  powers  to  the 
appellate  court.  It  was  just  that  when  the  conviction  was  set  aside  in 
appeal,  an  incidental  order  cancelling  the  order  under  f  ection  522  and 
restoring  possession  to  the  successful  party  should  also  be  made. 

Punjab  Records,  Vol.  30,  No.  5,  Criminal,  referred  to. 

Sarada  Prasad  (for  Kalindi  Prasad),  for  the  opposite  party,  conten* 
ded  that  under  clause  (d)  of  section  423,  the  appellate  court  could  only 
loake  a  consequential  order  that  was  essentially  connected  with  the 
subject  matter  of  the  appeal.  An  application  under  section  522  could 
only  be  made  by  a  party  different  from  the  party  who  could  appeal  under 
section  423.  The  order  imder  section  522  did  not  form  any  integral 
part  of  the  conviction  and  could  not  be  properly  made  the  subject  matter 
of  appeal.  Indeed,  as  far  as  this  matter  was  concerned,  the  new  Act 
did  not  differ  in  principle  from  the  old  Act.  As  far  as  the  Criminal 
Courts  were  concerned  an  order  under  section  522  was  final. 

Bam  Chandra  Mistry  v.  Nobin  Mirdha  and  others  I,  L.  R.,  25  Cal., 
630  relied  upon. 
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The  following  judgment  was  delivered  by  :  — 

lb|OX.  J.^Musammat  Bhagwanti  laid  a  complaint  against  Masammat 
Manki  and  another,  of  offences  r.nder  sections  352  and  448  of  the  Indian 
Penal  Code.    Musammat  Manki  and  Barku  were  found  guilty  of  house 
trespass  and  sentenced  to  imprisonment.    Muiammat  Bhagwanii  then 
applied  to  the  Criminal  Court  which  had  convicted  Musammat   Manki 
and  obtained  an  order  in  her  favour  under  section  522  of  the  Code 
awarding  to  her  possession  over  the  house,   the  subject  matter  of  the 
offence,  under  section  448  of  the  Indian  Penal  Code.    In  the  meanwhile, 
Musammat  Manki  had  appealed  from  the  conviction  and  sentence  with 
the  result  that  she  was  acquitted  and  no  offence  either  of  using  force  or 
of  committing  house  trespass  was  held  to  have  been  proved  against  her. 
There  remained,  however,  against  her  the  order  under  section  ij22.    The 
law  gives  no  appeal  against  such  an  order,   and  the  District  Magistrate 
has  asked  this  Court  to  interfere  in  revision.    Upon  the  case  being  called 
on,  a  preliminary  objection  was  raised  on  behalf  of  Musammat  Bhagwanti, 
that  this  Court  had  no  power  to  interfere,  and  reliance  was  placed  upon 
the  case  of  Bam  Chandra  Mistry  v.  Nohin  Mirdha  and  others  (I).    The 
case  was  decided  before  Act  No.  V  of  1898  came  into  force.    Among  the 
powers  conferred  on  this  Court  as  a  Court  of  Revision  are  all  the  powers 
set  out  in  section  423  of  the  Code  of  Criminal  Procedure.    By  Act  Xo.  V 
of  1898  one  additional  power  to  those  which  already  existed  was  added, 
namely,  the  power  of  making  any  amendment  or  any  consequential  or 
incidental  order  that  may  be  just  or  proper.    These  powers  are  very 
wide^  and  in  our  opinion  authorise  this  Court  to  interfere  in  a  case  like 
the  present.    As  regards  the  merits  of  the  case  nothing  has  been  put 
forward  by  Musanmiat  Bhagwanti.    We  set  aside  the  order  passed  on  the 
1st  June,  1904,  and  we  direct  that  Musammat  Manki  be  restored  to  the 
possession  of  the  immoveable  property  in  dispute. 

Application  graiiUd, 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  BOMBAY. 
Dec.  14    [CRIMINAL  REVISION  No.  248  of  J 904.]     1904. 
Present : — Mr.  Justice  Batty  and  Mr.  Justice  Aston. 
EMPEROR  V.  WALTA  MUSAJI. 

Bombay  Gamhlhig  Act  (IV  of  1SS7),  »«.  4,   J,    7 —Common  gaming  howse^PUice 
"  Jtept  "  or  *'  wed  "   as—Preaumption—Pi-oof. 

A  building  was  ordinarily  used  as  a  Jamatkhvii.    It  was  accessible  to  all  such 
members  of  a  certain  community  as  Lad  no  place  to  live  in  and  were  oor  to  afford 

(1)  I.  L.  R.,  25  Cul.. 
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t.lxe  rent  of  a  room  elsewhorc.    It  was  freqaented  by  gamblers  and  others  and  instra- 
xx^entB  of  gaming  were  found  thoro  at  the  time  of  search : — 

Held — That  it  may  be  presumed,  unless  the  contrary  is  shown,  that  this  place  is 

**  used  "  OS  a  common  gaming  house.    Bat  there  is  no  presomptioo  that  it  is  "  kept " 

\ry  Quj  person  as  a  common  gaming  house. 

HeZcZ/ur^/tei*— That  in  order  to  establish  an  offence  of  **  keeping  *'  a  common 

gixolag  hoosa  it  is  necessary  to  show  that  the  person  charged  with  that  offence  is  the 
o  ^nsr,   or  occapier,  or  a  pei*80n  "  having  the  use  "   of  the  place  alleged  to  be  kept  ^  a 

common  gaming;  house.     It  is  not  sufficient  to  show  merely  that  he  used  it  for  the 

purpose  of  gaming  there. 

The  facts  are: — 

The  accused  (sixteen  in  number)  who  were  members  of  the  Borah  community, 
i«rere  found  gaming  with  cai-ds  in  a  building  known  as  the  Borah  Jamatkltanaf  i.  e., 
a  place  where  usually  feasts  aro  held.  It  was  accessible  only  to  the  members  of  the 
Borah  community  and  kept  open  during  day  and  night  for  being  used  by  any  members 
of  the  Borah  community  who  had  no  place  to  live  in  and  who  were  too  poor  ^  afford 
the  rent  of  a  room. 

The  first  two  accused  were  charged  under  sections  4  and  5  of  the  Qambling  Act 
with  keeping  a  common  gaming  house  and  gaming  therein  ;  and  the  rest  were  charged 
under  section  5  of  the  Act  with  gaming  therein. 

Accused  Nos.  1  and  ^  admitted  that  they  were  gaming  with  cards  and  npM>ney,  but 
coiUended  that  they  did  not  keep  a  common  gaming  house.  The  remaining  apcused 
pleaded  not  guilty. 

On  trial,  the  Magistrate  convicted  accused  Nos.  1  and  2  under  sections  4  and  5 
of  the  Gambling  Act ;  and  convicted  accused  Nos.  3-11  under  section  5  of  the  Act. 

Accused  Nos.  1  and  2  appealed  to  the  High  Court. 

Mr.  H.  C  Coyaji,  for  the  accused. 

The  Hon.  Mr.  Basil  Scott,  Advocate  General,  with  the  Public  Pro- 
secutor, for  the  Crown. 

Astell)  Jm — ^'Oommon  gaming  house"  means  "  a  house,  room  or  place 
in  which  cards,  dice,  tables,  or  other  instruments  of  gaining  are  kept  or 
used  for  the  profit  or  gain  of  the  person  owning,  occupying,  using  or 
keeping  such  house,  room,  or  place  whether  by  a  charge  for  the  use  gf 
the  instruments  of  gaming  or  of  the  house,  room  or  place,  or  otherwise 
howsoever. " 

Thepetitioneis,  when  arrested,  were  playing  for  money  with  cards 
in  a  building  ordinarily  used  as  jqmcUkhana,  but  ^c^sible  to  8\jich 
members  of  the  Borah  community,  as  have  no  plfKje  to  live  in  and  are  too 
poor  to  aSc^d  the  rent  of  a  room. 

This  place  was  frequented  by  the  petitioners  and  others  and  iaatru- 
ments  of  gaming  w^e  found  there  when  the  place  was  eatefed  under 
warrant  issued  under  the  provisions  of  [sec.  6  of  Bombay    Act  IV  of 
1887. 
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It  was  open  to  the  Magistrate  to  rely  on  the  presumption  which 
under  sec.  7  of  the  Act  may  be  drawn  that  this  place  is  used  as  a  common 
gaming  house  unless  the  contrary  was  made  to  appear  by  the  evidence 
before  him.  There  is,  therefore,  no  ground  to  interfere  in  revision  with 
the  convictions  nnder  s.  5  of  the  Act.  But  no  presumption  arises  under 
s.  7  that  the  place  was  "kept"  by  any  person  as  a  common  gaming 
house. 

In  order  to  establish  an  offence  under  s.  4  of  keeping  a  common 
gaming  house,  it  is  necessary  to  show,  in  the  first  place,  that  the  person 
fcharged  with  that  offence  is  the  [owner,  or  occupier,  or  a  person 
"  having  the  use  "  of  the  place  alleged  to  be  kept  as  a  common  gaming 
house. 

It  is  not  sufficient  to  show  that  either  of  the  accused  used  the  place 
in  question  for  the  purpose  of  gaming  there. 

The  conviction  under  s.  4  of  the  Act  must,  therefore,  be  set 
aside. 

As  to  punishments,  there,  being  nothing  to  show  that  the  place 
where  the  petitioners  were  gaming  was  a  resort  of  disorderly  persons  or 
was  otherwise  a  nuisance,  the  sentences  appear  to  us  to  be  unduly  severe 
and  we  set  aside  the  unexpired  portion  of  the  sentence  of  two  montbs' 
rigorous  imprisonment  passed  on  accused  No.  1  and  reduce  the  fine  in  the 
case  of  accused  No.  2  to  Rs.  15,  the  balance,  if  paid,  to  be  returned 
to  accused  No.  2. 

Order  accordingly. 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  BOMBAY. 

Dec.  15    (CRIMINAL  REVISION  No.  252  of  1904)   1901 

Present :— Mr.  Justice  Batty  and  Mr.  Justice  Aston. 

In  re  SANGANBASAWA  koin  Basappa. 

(Hminfll  Procedure  Co(ifl  (Act  7  o/ 1898),  M.  145,  146,  435  [3)-'AUachment'- 

An  order  whick  merely  purporte  to  be  under  section  146,  Cr.  P.  C,  but  exceeds 
the  powers  given  thereby,  ia  one  which  a  High  Court  is  not  precladed  by  section  435 
of  the  Code  from  interfering  in  revision. 

The  powers  given  by  section  146  of  the  Code  would  justify  attachment  only  on  the 
Magistrate's  inability  to  satisfy  himseH  as  to  which  of  the  parties  was  in  possession  of 
the  subject  of  dispute,  and  would  not  justify  attachment  merely  because  the  Magistrate 
could  not  decide  upon  the  rights  of  the  parties* 

In  proceedings  under  sections  145  and  146  a  Magistrate  should  determine  tctnw 
pofseenon,  not  rightful  ponession. 
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In  re  SAlGAimASAWA  kom  basafpa. 

The  facts  briefly  are  :— 

One  Ramappa  died  ia  December  1903,  leaving  behind  liim  bit  senior  widow 
UmMxt  and  two  sisters  Sauganbasawa  and  Kalawa  On  tbe  30tb  June  11K)4,  Laxmavft 
lodged  a  complaint  against  the  two  sisters  for  the  offences  of  wrongful  restraint  and 
criminal  force.  The  Magistrate  held  that  the  alleged  offences  were  not  committed  and 
acqaitted  the  two  sisters. 

While  the  proceedings  in  the  above  case  were  going  on,  the  widow  commenced 
proceedings  under  s.  145,  of  the  Criminal  Procedure  Code,  in  connection  with  the 
dccpased'B  house  and  fields.  The  allegation  of  the  widow  was  that  she  was  the  Bnt 
wife  of  Kama  ppa  and  was  Hvinjr  with  hlni.  Afl^r  his  death  >he  <on»inued  to  live  in 
the  house ;  the  two  sisters  of  the  deceased  with  their  hnshands  came  and  took  np  their 
abode  in  the  house  and  finally  turned  her  out.  Th.*  contentions  of  the  sisters  were 
that  thev  ami  their  husbands  lived  in  tiie  hou»;p  «Inpo  their  infancy  ;  and  that  Laxmnva 
was  notlivini;  with  the  deceased  and  was  nc\or  in  |>oss;essinn  of  the  house. 

The  Magistrate  held  that  although  the  two  sisters  were  in  occupation  of  the  whole 
ortt  letst  of  a  portion  of  the  property,  none  of  the  parties  were  in  possession  of  the 
property  at  the  data  of  the  order.  Consequently  he  ordered  that  the  house  and  ths 
thre?  fidds  bs  attached  and  held  until  a  dptprmination  by  a  competent  Civil  C^rt  as:o 
the  right.;  of  the  partie**.  and  that  if  i»itit**r  party  V  in  actual  pr -'<e««i..n  ..f  ihe  hcvi^%  he 
orthevmust  l)e  reinove<l  and  the  hou>p  ^♦'nlwl. 

The  petitioner*^  (the  two  sisters)  thcreuj)on  applied  to  the  High  Court  under  its 
eitraonlinary  jurisdiction,  contending  among  other  things  that  the  Mtgiatrato  had  no 
jmiadiction  to  go  into  the  question  of  the  claims  of  the  respectire  parties  to  pouesa 
the  property. 

Mr.  M,  B.  Chauhal,  for  tiie  petitioners. 

P6r  Olirlail|. — This  is  an  application  to  setasjde  the  order  purportinpf 

to  have  been  made  under  s.  IIC,  Criminal  Procedure  Code.     With  orders 

Tiuderthat  section  this  Court,  ander  s.  135,   Criminal  Procedure  Code, 

^^annot  interfere.    But  an  order  which  merely  purports  to  be  under  8. 

i^6,  bat  exceeds  the  powers  given  thereby,  is  one  with  which  we  aW  not 

prediKfed  by  s.  435,  from  interfering  in  revision.    The  powers  given 

wonld  jastify  attachment  only  on  the  Magistrate's  inability  to  satisfy 

himaelfas  to  which  of  the  parties  was  in  possession  of  the  subject  of 

dispute,  and  would  not  justify  attachment  merely   because  the  Magistrate 

could  not  decide  upon  the  rights  of  the  parties.    In  this  case  the  Ma^s- 

trate  has  apparently  found  himself  unable  to  decide  as  to  the  rights  of 

the  parties.    But  his  reasons  indicate  that  he  has  considered  himself  at 

liberty  to  pass  the  order  under  s.  14G,  if  he  is  not  satisfied  as  to  the 

rights  instesd  of  going  into  the  question  oi  actual  posaesaiod  itnasptcii  ve 

of  rightJ».    One  passage  of  his  judgment  runs  : — "  It  seems  certain  that 

the  sisters  and  the  husband  of  one,  Basappa,  wor^  living  in  Ramappa's 
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house  and  continued  to  do  so  after  deceased's  death. ''  And  in  another 
passage  the  Magistrate  says  :-— "  Hence  it  is  not  proved  that  the  sisters 
even  lived  in  the  house  at  and  after  deceased  Ramappa's  death,  far  less 
that  they  were  in  possession  of  it  with  any  show  of  right.  "  If  these 
passages  admit  any  reconciliation  we  think  that  it  could  be  only  on  the 
ground  that  in  the  second  of  them  the  Magistrate  was  considering  right- 
ful possession  which  was  not  a  matter  that  he  was  either  called  upon  or 
empowered  to  consider  for  the  purposes  of  s.  146. 

We  must,  therefore,  now  send  back  the  Record  and  Proceedings  in 
order  that  the  Magistrate  may  determine  which  of  the  disputing  parties 
was  in  actual  possession  within  the  two  months  referred  to  in  section 
145,  and  may  thereupon  proceed  according  to  law.  In  determining  that 
point  he  must  bear  in  mind  that  the  rights  of  the  parties  are  not  questions 
for  hisconsideratioQ  at  all. 

We  accordingly  set  aside  the  Magistrate's  order  and  direct  him  to 
proceed  according  to  law. 

Order  set  aside. 


IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

July  9  [CRIMINAL  REVISION  No.  29  op  1904.]  1904. 

Present.  Mr.  Justice  Chatterji. 

GURDITTA,  AND  oTHKHs,— (Convicts),— Petttioners, 

fersua 

The  EMPER0R,--Re8K)ndent. 

Criminal  Procedure  Code  {Act  V  of  1898),  Seetions  2SS  and  339--Chai^e8.  Mifh 
joinder  of-PenalCode  (Act  XLV  of  1860),  Sections  411  and  dST-^Receiving  stolen  pro- 
'perty  knotcing  Utohe  stolen— House  breaking. 

Where  a  Magistrate  jointly  tried  and  convicted  at  one  trial  three  accused  persons 
one  of  an  offence  under  Section  457,  Indian  Penal  Code,  and  the  other  two  of  an  offence 
under  Section  411.  Indian  Penal  Code,  and  it  did  notappear  that  the  theft  and  the  re- 
ceiying  of  stolen  property  were  parts  of  the  same  transaction  :— 

HeW,  upon  revision,  that  the  trial  was  iUegal  and  the  conviction  must  be  set  aside, 
though  no  objection  was  taken  in  the  lower  Courts. 

Mr.  Qrey,  Advocate,  and  Lala  Dharm  Das  Suri,  Pleader,  for 
Petitioners. 

Messrs.  Oertel  and  Qureharan  Singh,  Advocates,  for  Respondent. 
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ram  kath  v.  kinq-emfebob. 
Judgment. 

ChHtlQrJIy  J.— Id  this  case  three  persons,  GurJitta,  his  hod, 
Xiadikka,  aud  his  soa  s  wife  Miussamtnnt  Lachhmi  were  tried  jointly, 
.Xiadikka  uader  section  457,  laiian  Penal  Code,  ami  the  others  under 
section  4U,  Indian  Penal  Code,  and  convicted.  Xo  objection  as  to  the 
iPe^jality  of  the  joint  trial  was  taken  before  the  Magistrate  or  the  Sessions 
Judge,  but  it  is  now  urged  before  me.  Having  regard  to  the  findings 
and  the  evidence,  it  cannot  be  said  that  the  theft  and  the  receiving  of 
stolen  property  were  parts  of  the  same  transaction,  and  the  joinder  of 
the  three  accused  in  the  same  trial  was  therefore  contrary  to  the  pro- 
visions of  section  239,  Criminal  Procedure  Code.  It  is  urged  that  I  ought 
not  to  interfere  on  this  ground  on  the  revision  side  as  I  have  a  discretion 
under  section  439,  but  their  Lordships  of  the  Privy  Council  have  held  in 
SubraJimanla  AtjyarsCQ.se,  I.  L.  R,  XXV,  Madras,  61,  that  joinder 
contrary  to  section  239  is  an  illegality  and  not  a  mere  irregularity  curable 
under  section  537,  and  it  is  impossible  for  me  under  the  circumstances  to 
uphold  convictions  had  upon  an  illegal  trial.  I  am  tliereforo  compelled 
to  set  aside  all  the  proceedings. 

I  accept  the  application,  quash  the  trial  of  the  accused   and   direct 
them  to  be  re-tried  in  accordance  with  law. 

Apiflication  accepted. 


IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 
Oct..  27     [CRIMINAL  APPEAL  No.  540  of  1904]      1904. 
Present  :— Mr.  Justice  Robertson. 
RAM  NATH  v,  KING-EMPEROR. 

Penal  Code  (Act  XLV  of  I860),  «.  124  A—Vrming   Presses  {Act  XXV  of   1S07), 

a.  7 Scd'Uion— Liability   of  registered  priuter — Bunlen  of  proof —Plea   of   ahscucc 

ichen  seditious  matter  printed— K iioidcdge — Intention. 

Uuder  sec.  124  A  of  the  Indian  Penal  Code,  us  it  now  standa,  the  offence  of 
sedltiou  is  independent  of  intention. 

Under  s.7  of  the  Printing  I'resses  Act  X.YV  of  18G7  tlie  burden  of  proving  that 
the  registered  printer  i«  not  the  printer  lies  on  such  printer. 

A  registered  printer  cannot  escape  responsibility  even  if  he  pi*oves  his  temporaiy 
absence  and  want  of  knowledge  of  the  seditious  matter. 

The  material  facts  appear  stated  in  the  Judgment  of  tbe  Court. 

Lajpat  Rai,  for  appellant. 

Turner,  Government  Advocate,  for  reapondent. 
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The  judguieat  uC  the  leuraod  Judge  was  as  follows  :  — 
R9llM*toOlli  ^'~  it  is  admitted  that  the  appelknt  was  the  re^s- 
tercd  printer  of  the  paper  which  contaiucd  tbc  article  in  question/ and  it 
is  fully  admitted  that  tlio  terms  of  the  article  itself  unquestionably 
constitute  an  offence  under  Section  li't  A.  The  only  points  urged  on 
appeal  are  that  the  convict,  appellant,  was  in  fact  absent  from  Amritsar 
when  this  particular  issue  was  printed,  and  is,  therefore,  not  responsible 
for  it,  and  further,  that  even  if  present,  the  manner  iu  which  the  printing 
is  conducted  is  such  as  to  negative  any,  conclusion  that  the  appellant 
read  the  article  or  had  any  knowledge  of  its  contents  and  any  intention  of 
publishing  it  or  of  doing  anythiii-^  to  bring  or  attempt  to  bring  into 
hatred  or  contempt  His  Mij^isLy  or  the  Government  establisheil  by  law 
iu  British  India  and  it  wa^j  urgji  that  this  being  so  he  cannot  be  properly 
convicted  under  Section  121  A. 

This  is  what  I  have  to  consider.  Great  stress  was  laid  by  Mr.  Lajpal 
Kai  in  support  of  his  contention  on  some  expressions  used  by  Stracbey, 
J.,  in  his  charge  to  the  jury  in  the  famous  Tilak  case  (Queen-Empress  v. 
Bal  GangadharTilak  and  Kesihav  Mahadev  Bal  (1).  rnfortunately  for  the 
force  of  this  argument  the  Section  124  A  which  applied  to  the  ease  irh^^n 
that  charge  was  delivered  has  been  amended  in  a  very  material  degree. 
Formerly  Section  124  A  nin  as  follows :  **  whoever  by  words,  eitlier 
spoken  or  intended  to  be  read,  or  by  signs,  or  by  visible  representaUoa 
or  otherwise,  e.^cites  or  attempts  to  excite  feelings  of  disaffection,  etc., 
etc.  "  The  section  however  now  runs  quite  differently,  **  whoever  by 
words,  either  spoken  or  written  or  by  signs,  or  by  visible  representation 
or  otherwise,  brings  or  attempts  to  bring  into  hatred  or  contempt,  or  excites 
or  attempts  to  excite  disaffection,  etc.,  etc,  "  The  summing  up  therefore 
quoted  to  me  has  no  application  to  the  law  as  it  stands  at  present,  as  it  has 
imdergone  material  alteration  on  the  very  point  dealt  with.  Xor  is  there 
any  force  in  the  contention  that  section  12!  A  docs  not  contemplate  the 
conviction  of  the  printer  of  seditious  uiatter  as  such,  that  section  292  and 
saetiori  501  of  the  Indian  Penal  Code  specifically  mention  printing  as  one 
of  the  forms  of  the  offence,  of  any  force  whatever,  for  in  neither  of  those 
sections  is  the  mere  act  of  printing  the  essence  of  the  offence,  in  both  some- 
thing more  18  necessary  to  the  offence.  In  Section  292  it  is  "  or  prints  ^^ 
sale  or  hire"  and  in  Section  501,  it  is  necessary  that  the  printer  should 
know  or  have  good  reason  to  Ijclicve  that  the  matter  is  defamatory,  1^ 
neiLhbrof  Lh'w,.c  ca3C3  doec  the  offender  stand  iu,  so  to  speak,  any  special 
(1)  J.  L.  R.,  XXII  Bom..  112. 
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l\cluciary  relatioa  tA)  tlie  public.    But  in  this  case  the  accused  is   the  regis- 
l<*reil  priuter  of  the  paper  in  which  tlie   Keditious  matter  appeared,  and 
under  sec.  7  of  the  Act,  XXV  of  18G7,   he  must  be  held  to  be  the   printer 
of  every  p)rtion  of  every  periodical  work  whereof  the  title   shall  correspond 
with  tlie  title  of  the  periodical  mentioned   in  the  declaration,    unless  the 
oontrary  is  proved.    I  take  it  that  unless  the  contrary  is   "proved"  alludes 
to  the  fact  that  he  is  the  printer,   for  he  might  have  ceased  to  be   so,  and 
does  not  refer  merely  to  temporary  absences  during  which  his  work  might 
l>e  carried  on  by  subordinates.  I  uike  it  that  the  section  means  that  so  long 
us  he  ifef  the  registered  printer,  and  the  printer  in  fact,  he  must  be  held  res- 
ponsible not  that  he  can  escape  responsibility  by  mere  temporary  absence 
and  want  of  actual  knowledge  cveu  if  proved.     To  hold    this  would  be  to- 
tle&troy  almost  entirely  the  value  of  the  responsibility  bid   upon  a  register- 
ed priuter  by  Act  XXV  of  1«157.     The  burden  of  proving  that   he  was  nut 
the    printer  in  fact   is  clearly  thrown  upDn   the  accused  by  Section  7  of 
that  Act,  aud  I  agree  with  the  lower   Court  that  he  has  failed  to   lift  that 
burden,  and  to  prove  even  his  temporary  absence. 

I  hold  therefore  that  accusetl,  appellant  printed  the  seditious  matter 
which  is  the  subject  of  this  charge  and    has    committed   the   offence  of 
bringing  into  contempt  and  hatred   the   Government   of  this  countr}-.     It 
is  verv  important  to  note  that  as  Saction  124  A   now  stands  the  offence 
is  independent  of  intention,     if  a  man  docx  something   defined  in  the 
first   part  of  the  section,   which  brings  Government   into  hatred   and 
contempt,     that  fact  independently    of  his  intention    constitutes   the 
offence.    There  can  be  no  doubt  in  this  case   that  the  accused  has   by 
words  spoken,  or  written,  or  by  signs,  or  visible  representation  or  other- 
wise, brought  into  contempt  or  hatred  the  Government  of  India.     It   is 
not  necessary  to  waste  time  in  pointing  out,  that  an  action  must  be  hold 
to  have  its  natural  results,  the  article  is  clearly  calculated   to  bring  into 
hatred  and  contempt  the  subject  of  attack,  it  was  printed  by  appellant 
for  sale,  he  receiving  payment  therefor,   and,  whether  the  influence  of 
the  paper  was  great  or  small,  he  has  committed  the  offence. 

There  can,  however,  be  no  doubt  that  in  considering  the  question 
of  punishment  we  are  bound  to  look  into  the  whole  facts  of  the  case.  It 
is  urged  that  in  tliis  case  the  paper  is  lithographed,  not  set  up  in  type, 
and  that  all  that  the  accused,  appellant,  did  or  had  to  do  was  to  lay  the 
prepared  sheet  on  the  stone,  and  strike  off  a  copy.  He  had  no  type  to 
bct  up  aud  no  occasion  to  i-cad  the  contents.  If  a  mistake  had  to  be 
corrected  on  the  stone  he  usually  made  the  correction,  but  even  then 
hQ  would    not  read  the  whole  paper,  and  the  work  could    be  left 
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almost  entirely  to  subordinates.  His  remuneration  for  lithographing  each 
c;)py  \VA3  ouly  4  aaaad.  It  emaot  therefore  be  held  that  his  share  in 
the  guilt  of  publicitlon  at  all  approaches  that  of  the  r'^sponsible  printer 
of  a  paper  which  has  to  be  set  up  in  typ3  and  with  the  contents  of  wliicb 
he  must  be  assumed  to  be  acquainted,  at  the  same  time  the  law  throws, 
and  is  intended  to  throw,  much  raspoasibility  upon  those  who  print  such 
seditious  matter,  while,  therefore,  I  think  it  not  necessary  to  issue  notice 
to  show  causa  why  tlie  sentence  should  not  ba  enhanced,  I  am  unable 
to  see  any  good  reas)n  for  reiucing  the  sentence.  The  appeal  is  dis- 
missed accordingly. 

Api>eal  (llsmitiifcd. 

IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

Nov.    1    [CRIMINAL  APPEAL  No.  589  OF  1904.]      1904. 

Pirsi'ii'  :     Sir  William  Clark,  Kt.,  Chief  Judge,  and  Mr.  Justice 

Rattigan. 

13H A(i  W ATI  DIAL,— Appellant, 

VerHus 

TiiK  KING-EMPEROR,— Respoxdent. 

Cr'nnlmd  Procedure  Code  {Act  V  of  WJS),  m  iio2,  l\3o,  ::'o4,  2o5—Mi^}oiwkrof 
dtai-geH— Distinct  and  Separate  ojTences-  Penal  Code  {Act  \LV  of  18C0).  **  ^*^'. 
d07,  477  A  —  l''or(jcrif  of  three  chefjue»- Cheat  nig  thereby — Fahificalion  of  Awfltfl 
Books— Joint  trialy  Uijalitij  of. 

Whore  the  accused  was  cluir^'cd,  tried  and  convicted  in  tJie  same  trial  fur  («) 
forgery  of  tliree  cheiiuen  ;s.  ICT,  Penal  Code),  {b)  Cheating  iu  respect  o£  each  clicquo 
(8.  420,  Peual  Code),  and  falsifying  account  lx)oks  to  conceil  the  forgoiy  of  each  chetjue 
(s.  477  A,  Penal  Code)  :— 

HcW— That  the  trial  was  illegal  and  must  !>?  set  aside. 

A  retrial  in  accordance  with  law  was  directed. 

The  facts  are  sufficiently  stated  in  the  Judgment. 

Greify  Boahan  Lai  and  Gopal  Chcind,  for  appellant. 

Tuvnev,  Government  Advocate,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by  :  — 

l|attloai|,  J.— Accused,  appellant,  was  tried  in  the  Court  of 
the  Sessions  Judge,  Lahore,  and  convicted  upon  the  following  char^, 
namely : — 

(1)  that  on  the  15th  August,  19th  September  and  15th  October 
1903,  at  Lahore,  he  did  forge  three  cheques  for  Rs.  30,  Ks.  70, 
and  Hs.  5-12  respectively,  and  did  thereby  commit  offences 
punishable  under  Section  407,  Indian  Penal  Code 
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(2)  that  on  or  about  the  said  dates,  at  Lahore,  he,  by  cheating  the 
Ck)iiimeFcial  Bank,  did  dishonestly  obtain  ])ajmeut  of  the  said 
sums  and  thereby  did  commit  offences  punishable  under  sec. 
420,  Indian  Penal  Code  ;  and 

(3)  that  on  or  about  the  said  dates,  at  Lahore,  in  the  course  of  the 
commission  of  the  said  forgeries,  he  being  a  clerk  in  the  em- 
ploy of  the  Commercial  Bank,  did  wilfully  and  with  intent  to 
defraud  falsify  books  and  accounts  belonging  to  the  said  Bank, 
which  had  been  received  by  him  on  behalf  of  the  said  Bank 
and  did  thereby  commit  offences  punisliable  under  Section 
477  A,  Indian  Penal  Code. 

Accused  has  appealed  to  this  Court  and  the  first  point  urged  on  his 
tehalf  by  his  learned  counsel  is  that  the  trial   was  bad  for  misjoinder  of 
charges.    The  argument  is  that  three  separate  and  distinct  forgeries  are 
alleged  to  have  been  committed  by  the  appellant,   and  that,  while  it  may 
be  conceded,  for  the  sake  of  argument,   that  he  could   have  been  rightly 
charged  in  one  trial  with  each  case  of  forgery   and   with   the  further 
offences  of  cheating  and  falsifying  account  books   in  respect  of  each 
particular  forgery,  it  was  illegal  to  charge  him  in  one  and  the  same  trial 
with  three  separate  and  distinct  forgeries  and  the  acts  of  cheating  and 
falsifying  account  books  in  respect  of  these   separate  forgeries.     In  other 
words,  Mr.  Grey  contends  that,  though,  under  Section  231,  Criminal  Pro- 
cedure Code,  the  appellant  might  lawfully  have  been  tried  in  one  trial 
in  respect  of  the  forgeries  of  all  three  cheques,  and  that  though  he  might 
lawfully  have  been  tried  in  one  trial  of  forgery  of  cheque  A,  of  cheating 
m  respect  of  cheque  A,  and  of  falsifying  account  books  in  order  to  conceal 
ma  forgery  of  cheque  A,  it  was  illegal  to   try  accused  in  one  trial  (1)  of 
forgbg  cheque  A,  cheating  in  respect  of  cheque  A,  and  falsifying  account 
Dooks  to  conceal  the  forgery  of  cheque  A  ;  (2)  of  falsifying  cheque   B,  of 
cheating  in  respect  of  cheque  B,   and  of   falsifying  account  books  to 
conceal  the  forgery  of  cheque  B  ;  and  (3)  of  falsifying  cheque  C,  of  cheat- 
ing m  re8|)ect  of  cheque  C,  and  of  falsifying  account  books  to  conceal  the 
forgery  of  cheque  C. 

In  reply  to  this  argument  the  learned  Government  Advocate  con- 
tends that  Section  235  of  the  Criminal  Procedure  Code  must  be  read  into 
section  234,  and  that  if,  in  the  case  of  a  single  act  of  forgery,  acts,  which 
^  BO  connected  with  that  act  of  forgery,  e.gr.,  (cheating  and  falsifying 
account  hooks)  as  to  form  the  same  transaction,  can,  under  Section  235, 
^  tried  at  one  trial  for  the  offence  of  forgery,  then,  under  the  combined 
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effect  of  sections  231,  235,  three  distinct  offences  of  forgery  and  the  acts 
closely  connected  with  each  of  the  forgeries,  can  rightly  be  tried  at  one 
trial  for  the  offences  of  the  forgeries. 

We  are  unable  to  accept   this  argument.     The  general  rule  is  laid 
down  in  Section  232,  and  is  to  the  effect  that  for  every  distinct  offence  of 
which  any  person  is  accused  there  shall   be  a  separate  charge  and   every 
such  charge  shall  be  tried   separately.     To  this  general   rule  the   Code 
lias  expressly  made  certain   exceptions  and,  unless  the  particular  case 
falls  within  the  strict  letter  of  the  sections  which  make  provisions  for  the 
exceptions,   the  general   rule  must  l)e  rigidly   adhered  to,  otherwise    the 
trial  is  illegally  conducted,  Subralnwiuia  Aipjar  v.    Emperor  (I)    For  the 
purposes  of  the  present  case  the  sections  which  provide  for  exceptional 
circumstances  and   which  are  relevant  are  Sections  234,  23')  of  the   Code. 
In   the  first  section  it   is  provided    inter  aVm,   that    **  when  a  person   is 
accused  ol  more  offences  than   one  of  the  same   kind  committed   within 
the  space  of  twelve  months  from  the  first  to  the  last  of  such  offences, 
he  may    be  chfirgeil   with,   and    tried  at   one  trial    for,   any   number  of 
them  not  exceeding  three.  "     Then  comes  Section  2^»^k  the  first  (and  only 
relevant)  clause  of  which  provides  that  "  if,  in  one  series  of  acts  so  con- 
nected together  as  to  form  the  same  transaction,  more  offences  than  one 
are  committed   by  the  same  person,     he  may   be  charged   with,    and 
tried  at  one  trial  for,  every  such  offence." 

It  is  obvious  that  the  general  rule  laid  down  in  Section  233  has  been 
enacted  for  the  benefit  of  accused   persons  and  that  no  departure  from 
the  general  rule  is  permissible,   unless  it  falls  within  the  strict  letter   of 
the  law,   which  enumerates  and   specifies  the  exceptions  to  that  general 
rule.    As  we  read  the  Code,  Section  234  makes  provisions  for  one    class 
of  exceptional  cases,  and  Section   2.35  for  another  and   distinct  class,  and 
the  Courts  are  not  justified   in  adding  to   the  very  limited  number  of 
exceptions,  all  of  which  are  most  carefully  provided  for,   by  so  reading 
Section   235  as  to  enable  the  Courts  to  try  at  one  trial  not  only   three 
offences,  but  acts  which  are  so  connected  with  each  of   those  as  to  form 
part  of  each  such  transaction,  such  acts   themselves  constituting  more 
offences  than  one.     To  so  construe  these   sections  would-be  to   hold  that 
the  word   "  offences  "  in  Section  234  means  not  only  the  three  offences, 
which  may  be  tried  at  one  trial,  but  also   every  act,  in  itself  an  offence, 
which  is  so  connected  with  each  of  those  offences  as  to  form  part  of   the 
same  transaction  as  each  offence.    We  do  not  think  that  this   was  the 
intention  of  the  Legislature,  but,  however  this  niay  be,  we  do  not  consider 
(1)1.  L.  R.,XXVMad.,61,r.r. 
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tbat  we  are  justified   in  going  beyond    the  strict  letter  of  the   sectioa   in 

(question.    And  in  this  connection   we  are  of  opinion  that  the   addition  of 

claase  [tl)  to  Section  222  makes  it  clear  that  the   word     •  olTuuce  "  as  used 

in  Section  l'o4  was  not  intended    to  include  every  act   so  connected   with 

that  offence  as  to  form  part  of  the  same  transaction.      We  hold,  therefore, 

ilai  in  the  present  case  the  trial  was   illegal  and  must  bo  set  aside,   and 

we  order  accordingly.   We  direct,  liowever,   that  the  accused  appellant  be 

re-tried  in  accordance  with  law  for  the  offence  which  he  is  alleged  to  have 

committed. 

Appeal  alloiced. 

IX  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 
Oct.  24    [CRIMINAL  REVISION  No.  1137  op  1904]     1904. 
Preaent :— Mr.  Justice  Chatterji,  CLE. 

KING-EMPEROR, 

Veraua 

SUNDER  SlNdH  and  others, 

Cr'tmhwal  Proeedure  (>Oile  {Act    V   of   ISDN),    ftu;   ;.V].'>     Joi„f   Ir'uil  of  ihirf  nwl 

nceker  of^eolrn  property— Same  tmnsnrtion^  jyistinct  of enccf*—  Misjoinder  of  charges. 

When*  iheoffoncn  of  recoivin;?  stolen  property  (sec.  411,  I.  P.  C.)  ia  not  committed 

simultaaeouflly  with  the  offence  of  theft  (sec.  379,  T.  P.   C.)   the  joinder  of  chnrces   ia 

illegal. 

The  material  facts  appear  from  the  foUowinp:  report   of  the  Sessions 
Jndgp :  — 

la  this  rasp  nronsed  Xos.  1,  2,  3,  5  and  0  were  ohar*ied  with  theft  of  some  railway 
sleepers,  and  a(*ensed  No.  4,  Kesar  Sinpjh,  was  charp:ed  with  dishonestly  receivinpj  part 
^^  thf  stoien  propt»rty.  Objection  was  taken  at  the  outlet  that  the  aeense<l  eould  not  l)e 
ttunl  jointly,  but  the  Magistrate  ovemiled  the  objection,  and  Iield  that  the  offences 
Conned  part  of  the  same  transaction  and  that  the  accused  could,  therefore,  be  tried 
*<^ther,  under  Section  239  of  the  Criminal  Procedure  (>ode. 

hhas,  however,  been  hold  by  the  Calcutta  High  Court  in  Biahnu  JUiuwar  r.  T/ie 
^mprtM  (1),  a  case  similar  to  the  present  one — that  such  a  joinder  of  charges  is  illegal. 
The  Jucigpg  remarked  in  that  case  that  "the  offence  of  dishonestly  receiving  stolen 
Pfopprtrfrom  a  i)erson  who  has  stolen  that  property  cannot  be  regarded  as  an  offence 
''oniinitted  in  the  same  transaction  as  the  theft  itself,  unless  it  lie  in  a  case  where 
simnltaneonsly  with  the  offence  of  theft  the  offence  of  receiving  slolen  piY>i)erty  is 
'Emitted.*' 

In  the  present  case  the  receiving  of  stolen  j^roperty  by  Kesar  Singh   is  alleged  to 
have  taken  place  after,  and  not  simultaneously  with,  the  theft. 

It  appears  to  me,  therefore,  that  the  jOint  trial  was  illegal.    The  proceedi  ngs  are 
not  merely  irregular,  but  are  void  (see  Jang  v.  Qtteni-J^m press  (2). 

U)  1  C»l.,  W.  y.,  35.     (2)  5  ?.  R.,  1900,  Cr. 
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T  forward  tho  record  to  llio  Chirf  Court,  and  roconimond  that  f.ho  ronvirtion  W 
quashed  and  a  retrial  ordered.  I  admit  the  accused  to  bail  of  Us.  20O  each  pending 
the  orders  of  the  Chief  Court. 

Ganpat  Bai  and  Huham  Chandy  for  accused. 

The  Judgment  of  the  Chief  Court  was  delivered  by  : — 

ChatterJI^  J.— The  joint  trial  of  the  accused  in  the  Magistrate's 
Court  was  illegal,  and  this  has  been  ruled  by  the  Privy  Council.  I, 
therefore,  quash  the  proceedings  and  the  conviction.  As  regards  re-trial, 
I  pass  no  order  as  the  accused  have  been  nearly  six  months  in  the  lock- 
up before  conviction  and  have  undergone  about  twelve  days  of  imprison- 
ment under  the  sentences  awarded  by  the  Magistrate.  They  have  realJy 
undergone  more  than  enough  imprisonment  even  on  the  supposition 
that  they  are  guilty.  But  of  course  my  order  will  not  prevent  a  fresh 
trial  if  the  District  Magistrate  thinks  fit  to  take  further  proceedings. 

Conviction  set  aside. 


IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

Aug.  14  [CRIMINAL  REVISION  No.  711  of  1904.]  1904. 

Present  :— Mr.  Justice  Chatterji,  C.  I.  E. 
JAHAKxV  AND  oTHEns,—  Petitiokers, 
Versus 
Tbe  KING-EMPEROR,— Respondest. 

Penal  Code  (Act  XLV  of  1860),  as.  417,  41S,  4 19- Cheating  Cheating  idl^ 
hnoicleJge  that  wrongful  loss  may  ensue  to  pcraon  whose  interest  ofender  ia  hound  to 
protect '-(lieating  hy  personation — Abetment. 

The  three  accused  who  were  known  to  the  complainant,  represented  to  him  that 
one  Fakiria,  whom  he  did  not  know,  was  a  rich  Seth  and  would  fall  an  easy  prey  if  the 
complainant  gambled  with  him.  Fakiria  was  no  Seth.  He  was  a  notorious  and 
practised  gambler,  well  skilled  in  all  the  tricks  of  gambling.  He  had  a  borrowed 
watch  and  clothes  on  him  and  pretended  to  be  a  rich  Seth.  The  complainant  who  was  no 
match  for  him  at  play  gambled  with  him  and  was  done  out  of  his  property  hy  his 
(Fakiria's)  tricks  ; 

Held— That  the  three  accused  committed  the  offence  of  cheating  under  Bection 
417, 1.  P.  C,  or  of  abetment  of  cheating  by  personation  under  section  419,  I.  P.  C., 
while  Fakiria  committed  the  offence  of  abetment  of  cheating  under  ss.  417  and  419, 
I.  P.  C. 

Held  further~Tha.tt]ie  case  of  no  accused  fell  under  s.  418, 1.  ?.  C. 

The  material  facts  appear  from  the  Judgment. 

flarsvkh  Bai,  for  petitioners. 

The  Judgment  of  the  learned  Judge  was  as  follows :  — 

CI|att^pJI^  J,— This  application  and  No.  820  arise  out  of  the 
same  case,  and  will  be  disposed  of  by  one  judgment. 
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Ti^he  Lkicis   are  iilvon   iu   tlie  judgment  of   the  Additional    District 

^^i*ji.«^istnite.     Tlie  present  accused  and  one  Mogbal  Khan,  since   acquitted 

\»xr    tin?  Sessions  Judge,  were  convicted  by  him  of  dacoity   and  sentenced 

Xt>      various  htavy   terms  of    imprisonment.      The  Sessions  Judge,   Las 

ii.c- cjuitted  Mogbal  Khan  altogether,  and  found  the  charge  of  dacoity  to  be 

x*n sustainable   on   the  evidence  against   any   of    the   accused.     Ha  has 

ixcjoordingly  altered   the   conviction  of  the   other   accused   to  one  under 

sootion  418,  Indian  Penal  Code,  and  reduced  the  sentences  of  Ram  Itakba, 

li^sirima   and   Fakiria,  holding  that  complainant   was  induced  to  come  to 

3?'iikiria,  a  notorious  gambler,  under  deception  and  made  to  gamble   with 

luim. 

It  is  sought  in  revision  to  get  the  Sessions  Judge's  order  set  aside, 
on  the  ground  that  the  new  convictions  arc  unsupported  by  any  evidence, 
lii^d  that  gambling  by  itself  is  no  offence. 

I  have  tiken  time  to  consider  my  judgment,  and  am  prepared  to 
liold  that  there  is  evidence  to  support  the  8?ssions  Judge's  finding  as  to 
cheating,  ihcmgh  the  particular  section  applied  by  him  is  not  appropriate. 
The  complainant  swears  to  ih?  deception,  and  it  is  extremely  probable 
that  deception  was  practised  on  him  by  Jahana  and  the  others  except 
Fakiria,  who  were  known  to  him.  Fakiria  was  not,  and  was  represented 
to  complainant  as  a  rich  Sath  who  would  fall  an  easy  prey  if  complainant 
gambled  with  him.  It  is  admitted  that  complainant  brought  some 
jjroperty  and  cash  for  this  purpose,  but  the  lower  Courts  rightly  hold 
that  he  was  fraudulently  indu'^e  I  to  do  so  by  dc?rption,  I  see  no  reason 
whatever  to  doubt  the  correctness  of  this  finding. 

The  accused  Fakiria  admit?  that  he  gambled  with  complainant  and 
pretends  that  he  won  all  complainant's  property  in  this  way.  He  cannot 
/rainsay  gambling  and  does  not  seek  to  do  so.  The  other  accused  pleaded 
alibis,  but  both  the  lower  Courts  rightly  disbelieved  them.  The  evidence 
produced  by  the  complainant  corroborates  his  statement  that  he  was 
induced  by  deception  by  Jahana,  and  the  two  other  accused  to  start  for 
the  purpose  of  gambling  with  the  Seth.  But  Fakiria  was  no  Seth  but  a 
notorious  and  practised  gambler,  well  skilled  in  all  the  tricks  of  gamb- 
ling, for  whom  the  complainant  was  no  match  ?t  play.  The  other  three 
accused  are  thus  guilty  of  cheating,  but  the  proper  section  is  either 
section  417,  or  abetment  of  section  419,  Indian  Penal  Code.  The  accused 
were  tried  under  the  first  section.  Fakiria  who  pretended  to  be  a  rich 
Seth,  and  dressed  himself  as  such,  was  guilty  of  abetment  of  cheating 
under  section  417  and  under  section  419.  The  Sessions  Judge's  finding 
amounts  to  this  if  the  section   is   c-hauged.     Fakiria,   accused,    borrow^d^ 
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cIotbe3  and   a   waich  for  this  purpose  fruni  WaJliawa.     The  explauati^ 
be  gave  of  having  intended  to  go  to  his  son's  betrothal  ijs  clearly  faltse. 

There  is  every  reason  to  believe,  as  the  Sessions  Judge  thinks,  tbt 
complainant  was  done  out  of  his  proj)erty  by  tricks,  which  roused  Li> 
indignation,  if  it  was  not  actually  forced  out  of  his  hands,  4i8  the  Addi 
tional  District  Magistrate  found.  There  is  no  reason  thus  why  lb? 
accused  should  be  acquitted.  The  complainant  may  have  hud  an  impro- 
per motive  in  agreeing  to  play,  but  that  does  not  render  the  acts  of  the 
accused  innocent. 

I  alter  the  convictions  as  above  and  reject  the  applications  lijr 
revision. 

Apijllcalioti  dismissed. 


IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 
Oct.   24    [CRIMINAL  REVISION  No.  603  OF  1904]    im 

fvcscnl : — Mr.  Justice  Kattigan. 

IIUSSAMMAT  GHI:LAM  RUKIA-PKririo.NEu, 
Versus 
NIAZ  ALT, — REsi'OKDE.vr. 

Crimlmil  Pi'occdui*e  Code  (Act  V  of  1808),  eeettoiie  4SSy  O^S—Traioffcr  or  ri»- 
<Jt'ai9al  of  maintenance  procee/U)i<j8  hy  Dlslnct  Magitttratc  duiin'j  Iddat — I^ig^*l 
dicorecd  MuJiamniadcvi  xc'ifc  lo  cla'un. 

A  District  Magistrate  is  competent  under  tlio  very  general  lenns  of  sec  o'JSj\ 
of  the  Criminal  Vroccdure  Code  to  transfer  to  his  own  Court  the  mainlennuce  proceeJ- 
ings,  under  sec.  4SH  of  the  Code,  pending  before  a  Magistrate  subonJiuate  to 
him. 

A  divorced  Muhammadun  wif*}  is  entitled  to  bo  a-varded  maintenance  during  the 
period  of  her  Iddat. 

The  material  facts  appear  from  the  judgment. 

Skadi  Lalf  for  petitioner. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

llattigttlly  J. — Petitioner,  who  is,  or  rather  was,  the  wife  of  the 
respondent,  applied  to  the  Magistrate,  1st  Class,  Gujrat,  for  a  mainte- 
nance order,  under  Section  48S,  Criminal  Procedure  Code.  Inter  al'ui^ 
the  respondent  pleaded  that  the  Magistrate  had  no  jurisdiction  and  that 
the  patitioner  had  been  duly  divorced  (the  parties  being  Muhammadaas) 
by  a  written  deed  of  divorce,  dated  10th  June  1903.  The  Magistrate 
held  that  he  had  jurisdiction  to  hear  the  patition  and  to  adjudicate  there- 
on, but,  before  he  could  go  on  with  the  pro3e9ding^,  respondent  applie^i 
to  tlio  District  Magistrate  to  revise  the  Magistrate's  order.    The  Disjtrict 


Digiti; 


zed  by  Google 


"Vol.  IL]  Thk  Criminal  Law  Jouunal  Reports.  41 

GUOLAM  BUKIA  V,   NIAZ  ALL 

^lagistrate  was  of  opioiou  that  tbo  Gujrat  Courts  La»i  jurisdiction,  and 
Irlien,  as  tlie  proceedings  had  been  "  hanging  on  "  in  the  lower  Court  for 
tsotne  time,  and  ns  the  parties  had  been  sufHciently  hanissed  ah*eady  by 
t^Ue  long  delay,  he  transferred  the  tile  to  his  own  Court  and  proceeded  to 
deal  with  the  case  upon  the  merits.  He  decided  that,  as  the  deed  of 
divorce  was  admitted  before  him,  he  could  not  ;io  behind  it  or  award 
jnaintenaace  for  the  period  of  iddat.  The  petition  was,  accordingly, 
T-ejected. 

Before  me  Mr.  Shadi  Lai  urges  (t)  that  the  District  Magistrate  acted 
without  jurisdiction  in  transferring  the  tile  to  his  own  Court  and  deciding 
any  point  other  than  that  of  jurisdiction,  and  (i/)  that,  in  any  event, 
petitioner  was  entitled  to  maintenance  for  the  period  of  iddat. 

In  support  of  his  Srst  contention  the  learned  Counsel  referred  to 
Jdiuasamviat  Uliidam  Rukia  v.  Niaz  Ali{l),  a  case  between  the  same  parties, 
In  re  Fanduranj  Gov'uid  Pujar'i  and  others  ^2),  and  LoUt  Mohan  Moitra 
V.  Surja  Kanta  Acharjec  and  otliera  (3),  It  seems  to  me,  however,  that 
these  cases  are  obviously  not  iu  point.  In  the  present  case  the  District 
Magistrate  clearly  acted  in  virtue  of  the  powers  conferred  upon  him  bv 
Section  b2^  (1)  of  the  Criminal  Procedure  Code,  the  terms  of  which  are 
very  general  and  apply,  in  my  opinion,  to  proceedings  under  Chapter 
XXXVI  of  the  Code.  The  Punjab  ruling  referred  to  by  Mr.  Shadi  Lai 
merely  laid  down  tliai  a  petition  uuder  Section  488  is  not  *'  a  complaint  " 
as  defined  in  Section  4  (/i),  while  the  Bombay  and  Calcutta  cases  deal  with 
the  question  whether  Section  526  is  applicable  to  proceedings  under 
Section  145.  I  hold,  therefore,  that  the  District  Magistrate  had  jurisdic- 
tion to  transfer  the  proceedings  to  his  own  Court. 

Upon  the  second  question  I  am  of  opinion  that  the  petitioner  was 
entitled  to  an  ord^r  for  maintenance  during  the  period  of  iddat,  1  quite 
agree  that,  when  the  marriage  tie  is  finally  dissolved,  the  former  wife 
cannot  claim  maintenance  under  Section  488  of  the  Code,  as  she  is  no 
longer  a  "  wife."  But  in  the  case  of  Muhammadans  there  is  ample 
authority  for  holding,  to  use  the  words  of  the  Hedaya,  that  **  a  marriage 
**  is  accounted  still  to  subsist  during  the  iddat  with  respect  to  various 
"  of  its  effects,  such  as  the  obligation  of  alimony,  residence,  and  so  forth  ; 
"and  hence  it  may  lawfully  be  accounted  to  continue  in  force  with  respect 
**  to  the  woman's  inheritance,  but,  as  soon  as  the  iddat  is  accomplished,  a 
**  further  procrastination  is  impossible,  because  the  marriage  does  not 
then  continue  in  aay  shape  whatever  "  (per  Mahmood,  J.,  In  the  vuitter 
of  tlie  petition  of  Din  Mnhammad  (4),  at  page  2ol).     It  is  for  this  reason, 

(1)  19  P,  B..  1903.  Cr.  CJ)  1.  L.  ii.,  AXV  Bom.,  119, 

(3)  L  L.  K.,  XXVUI  (Jdc,  70i».        (1)  I.  L.  H.,  V  Ail.  :J:iO. 
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VIZ.,  that  the  marriago  tie  is  not  finally  dissolved    till  after  tbe  expiry  of 
the  period  of  iddat,  that  under  MuhamniadaQ  law,  a  wife  is  entitled  to  b3 
maintained  by  her  husband  during  that  period  on  the  same  scale  as  before 
the  divorce,  on  certain  conditions  (Wilson^s  *'  Digest  of   Anglo  "   Muhaui- 
madan  Law,  2nd  Edition,  page  1 78). 

On  behalf  of  the  respondent  reference  is  made  to  Zcbiinttisa  v.  Mcndn 
KJtan  (l\  and  to  Ahdur  llahoman  and  ofhcrt^  v.  SaJJilna  and  others  (-). 
In  the  former  case  Oldlield,  J.  did,  no  doubt,  hold  that' the  wife  was  not 
entitled  to  maintenance  after  the  date  of  divorce,  but  his  decision  is 
opposed  to  that  of  Mahmood,  J.,  in  the  case  above  cited  and  was,  moreover, 
expressly  dissented  from  by  the  majority  of  the  Full  Bench  in  Shah  Abu 
Ilyas  V.  rifat  Bihi  ('.)).  In  the  second  case  all  that  was  decided  was  that 
maintenance  could  not  be  awarded  once  it  had  been  proved  that  the 
relationship  of  husband  and  wife,  had  ce;vscd  to  exist,  a  proposition  which 
is  incontrovertible  but  perfectly  consistent  with  the  view  that  maintenance 
can  be  awarded  to  a  Muhammadan  wife  during  the  period  of  her  iudat, 
as  during  such  period  the  relationship  of  husband  and  wife  has  not  finally 
ceased. 

The  District  Magistrate  considered  that  a  difference  exists  between 
cases  where  the  drder  ft)r  maintenance  has  been  passed  before  the  date 
of  the  divorce  and  those  cases  where  the  divorce  is  effected  before  an 
order  is  passed.  Upon  principle,  I  cinnot  s<;e  that  there  is  any  ground 
for  such  distinction,  for  if  the  wife  is  entitled  to  be  maintained  by  her 
husband  during  that  period,  as  she  certainly  appears  to  be,  she  is  surely 
entitled  to  ask  the  Court  to  enforce  that  right,  at  all  events  when,  as  here, 
she  is  divorced  after  tiling  her  petition  and  pendente  lite. 

I  accordingly  set  aside  the  order  of  the  District  Magistrate  and 
direct  him  to  inquire  into  the  position  and  means  of  the  parties  and, 
thereafter,  to  award  the  petitioner  such  sum  by  way  of  maintenance 
during  the  period  of  her  iddat  as  he  may  consider  she  is  entitled  to.  The 
parties  will  bear  their  own  costs  in  this  Court. 

Application  alloucrd. 


(1)  All.  W.  X.  (1885),  1>9.  (2)  I.  L.  n  ,  V  Calc.  558. 

13)  I.  L.  K.,  XIX  .Vll.,  50,  F.  B. 
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IX  THE  CHIKF  COURT  OF  THE  rUNJAB,  LAFTORE. 
TNIavcli  15    [CRIMINAL  REVISION  Xo.  8S4of  1903]  1904. 
I^remnit :— Sir  William  Clark,  Kt.,  Chief  Judge,  and  Mr.  Justice  Reid. 
RALA  RAM, — Petitioner, 
Vers}i8 
BUTA  AND  OTnaiis, — Respondents. 

Practice— Procedure — District  Magistrate's  -powers  of  supervision  and  issnitig 
*j€^ieral  instructions  to  subordinate  Cowts  as  to  procedure,  punishments  and  othe* 
matters  of  discretion. 

It  is  competent  for  the  District  Magistrate,  in  his  capacity  as  the  principal 
Court  of  original  Criminal  Jurisdiction  in  the  District,  to  supervise  the  subordinate 
Courts  to  him  and  give  gen»»ral  instructions  as  to  procedui-e,  punishments  and  other 
matters  of  discretion.     But  such  instructions  are   subject   to   correction  by  the  Courts 

snperior  to  him  and  cannot  deprive  subordinate  Courts  of  a   discretion  vested   in   them 

"by  law, 

Stikh  Dial,  for  petitioner. 

The  judgment  of  the  Court  was  delivered  b}'  :— 

Olarky  C-  J- — We  are  of  opinion  that  complainant  was  not,  as  a 
matter  of  fact,  given  permission  to  conduct  the  prosecution  under  Sec- 
tion 495  (1),  Criminal  Procedure  Code. 

We  think  that  permitting  complainant  to  file  process  fees  and  do 
other  similar  acts,  is  different  from  permitting  complainant  to  prosecute 
the  ease. 

We  think  that  it  is  competent  for   the   District   Magistrate   in  his 

capacity  as  the  principal  Court  of  original  criminal  jurisdiction   in   the 

district,  to  supervise  the  Courts   subordinate   to   him  and   give  general 

instructions    as    to     procedure,     punishments    and     other  matters  of 

discretion. 

We  do  not  think  that  it  was  improper  for  the  District  Magistrate, 
if  he  considered  that  the  too  frequent  appearance  of  pleaders  for  the 
prosecution  in  petty  criminal  cases  was  detrimental  to  the  interests 
of  justice,  to  advise  subordinate  Courts  on  the  subject. 

Any  instructions  issued  by  the  District  Magistrate  are  issued  by  him 
subject  to  correction  by  the  Courts  superior  to  him  and  cannot  deprive 
subordinate  Courts  of  a  discretion  vested  in  them  by  law. 

We  see  no  reason  to  interfere  with  the  instructions  given  by  the 
District  Magistrate  as  to  permission  to  conduct  prosecutions  under 
Section  495,  Criminal  Procedure  Code.    Nor  do  we  see  any  reason  to 
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intorfero  with  tlio  Manristrato's   ordor  rofnsin;^  pprinifvsion   to   allow  tlil« 
prosecution  to  he  conducted  b\'  a   pleader.     The  case   was  a   complaint  | 
under  Sections  418,  352  and  500,  Indian  Penal  Code. 
The  revision  is  dismissed. 

Application  difimisscd, 

IX  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 
Aug.  13  (CRIMINAL    REVISION  No.  678  of  1904).    1904  j 
Present  :— Mr.  i^ustice  Rennie. 

KING-EMPEROR, 
Versus 

GOPAL  RAT,   AKD  ANOrnER,— ACTD.'^ED. 

P^nal  Code  [Act  XLV  of  lS60)y  «.  184~OhUructlon  to  sgU  of  properlfj  hy  a 
puhUe  servant^Posting  of  placards  asserting  title. 

Where  during  the  sale  of  some  uazul  land  by  an  Assistnnt  Commissioner,  ^ 
accused  posted  np  placards  asserting  title  to  the  land  and  warning  bidders  not  to  go 
in  for  it :    - 

Eeld—Thatf  as  obstruction  must  be  physical,  the  conduct  of  the  accused    did  not 
amount  to  an  obstruction  within  the  meaning  of  section  184,  Indian  Penal  Code. 
The  facts  briefly  are  : — 

While  an  Assistant  Commissioner  was  conducting  the  sale  of  some  nazul  land,tif 
accused  posted  up  placards  asserting  their  own  title  to  the  land  and  warning  peopleW 
to  bid  for  and  purchase  it.  On  these  facts  the  District  Magistrate  convicted  sb4 
sentenced  the  accused  to  a  fine  of  Rs.  25  each,  under  section  184, 1.  P.  C. 

The  Sessions  Judge  having  been  moved  in  the  matter  forwarded  the 
proceedings  for  revision  to  the  Chief  Court  on  the  following  grounds  : — 
In  my  opinion  the  posting  of  the  notices  referred  to  hardly  amounted  to  an 
obstruction  of  the  sale  within  the  purview  of  section  184  of  the  Indian  Penal  CoHe. 
Any  way  the  question  is  important  enough  to  justify  the  case  l)eing  reported  to  th«^ 
Chief  Court  for  orders. 

Turner,  Government  Advocate,  for  Crown. 
Shadi  Lai,  for  accused. 

The  Judgment  of  the  Chief  Court  was  delivered  by  : — 
R^lfl^^^  J,— I  am  unable  to  see  that  a  mere  posting  up  of 
placards  asserting  a  title  to  the  land  claimed  can  be  regarded  as  obstruc- 
tion under  section  184,  Indian  Penal  Code.  On  the  contrary  1  think  a 
claimant  is  well  advised  in  doing  so  as  otherwise  he  might  be  told  that 
he  stood  by  and  made  no  protest. 

I  think  the  obstruction  must  be  pysical.    Ehrahim  Sircar  v.  Empe)*or 
(1),  and  Queen-Empress  v.  ThimmacJii  (2),  are  in  point. 

I  accordingly  quash  the  conviction  and  order  the  fines  if  paid  to  be 

refunded. 

(1)  L  L.  R.,  XXIX  Cal.  236.        (2)  L  L.  R.,  XV  Mad. 
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XINO-EUPOIOK  r.  iBDUL  RWIM. 

IN  THE  CaiEv  COURT  OF  THE  PDNJAB,  LAHORE. 
et.  22     iCRIMINAL  REVISION  No.  1093  OF  1904.;    1904. 
Present :— Mr.  Justice  Robertson. 
KIXG-EMPEROR  v.  ABDUL  RAHIM. 

Crimiud  Procedure  Code  {Act  V  of  189S>.  as.  190,  291,  5oG--Ma<j\strate  \n\tlatlwj 
^*-ae^e.7;aa8  on  his  oun  hwirledrje-DisqHaVfication-WafU  of  independent  evidence. 

Where  a  Cantonmont  Magistrate  had  mimed  the  accused  not  to  tie  his  cattle  on  a 
•^rtain  spot  i,i  the  Gunlonmant,  but  the  accused  had  disregarded  the  waniiug,  and  the 
Slagwtrate  ou  going  out  one  moruing  found  the  spot  in  a  filthy  state  owing  to  Uie 
uccased    having  kept  his  cattle   there   regardless  of   the   warning  which   had   been 

administered  to  him.  and  ou  this  the  Magistrate  sent  for  the   accused  and  fined  him 
lk»-  16  :  — 

ZI^iJ-That  the  Magistrule  was  debarred  from  trying  the  case  without  first  taking 
action  under  section  101,  Cr.  P.  C. 

//c/c//«r^/^r-That  the  m3ie  fact  that  a  Magistrate  has  himself  inspected  the 
sp^t  would  not  of  itself  debar  him  from  trying  a  charge' and  acting  on  independe.u 
evulence,  but  he  cannot  act  merely  on  his  own  knowledge  of  the  offence. 

The  conviction  and  sentence  were  set  aside  and  a  retrial  directed. 

The  proceedings  were   forwarded    for  revision    on    the  following 
grounds  :  — 

The  Canloumcut  Magistrate  waruod  the  accused  he  must  not  tic  his  buffaloes  up 
in  a  ccrLiIu  spot  in  Cantonment.  The  accused  iiersisted  in  doing  so,  and  on  the  Can- 
tuniiient  Magistrate  going  out  one  moining  he  found  the  spot  in  a  filthy  state,  owing  to 
the  accused  having  kept  his  buffaloes  there  regardless  of  his  orders.  On  this  the 
Cantonniont  Magistrate  sent  for  the  accused  and  fined  him  fls.  16.  The  accused  was 
clearly  entitled  to  be  informed  that  he  could  have  his  case  tried  by  another  Magistrate 
uuder  Section  191,  Criminal  Procedure  Code,  when  the  Cantonmen:  Magistrate  would 
\uiv«  appeared  as  a  witness  in  the  case.  1  forward  the  proceedings  to  the  Chief  Court 
with  the  recommendation  that  the  proceedings  of  the  Magistriite  be  set  aside,  antl  a 
frenU  trial  before  u  competent  Magistrate  ordered. 

The  judgment  of  the  Chief  Court  was  delivered  by  :  - 
Robertson,  J.— The  Magistrate,  apparently,  took  no  independent 
evidence  at  all,  but  proceeded  simply  on  his  own  inspection.    From  this 
lie  was  clearly  debarred,   by  Section  190-191,  Criminal  Procedure  Code, 
from  trying  the  case  without  first  taking  action  under  Section  191.     The 
mere  fact  that  a  Cantonment  Magistrate  has  himself  inspected  a  spot 
would  not  of  itself  debar  him  from  trying  a  charge  and  acting  on  indepen- 
dent eoidencCy  but  he  cannot  act  merely  on  his  own  knowledge  of  the 
offence.    His  action  in  this  case  was  clearly  illegal.     The  sentence  and 
eunviction  are  set  aside  and  a  re-trial  directed. 

Aiiijlicatiun  allowed. 
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.  ...        IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 
Oct.  12  (CRIMINAL  REVISION  No.  1041  op  1904.)  1904. 
PreaoU  : — Mr.  Justice  Chatterji,  C.  I.  E. 

KING-EMPEUOR 
Versus 

FAJJA    AND  OTHERS . 

Gamhlhig  Act  {HI  of  1867),  ».  13— Gambling— Public  place^  meaning  of. 

A  public  place  must  be  taken  to  mean  a  place  appropriated  to  the  use  of  the 
public. 

The  land  belonging  to  a  private  person,  though  the  public  may  have  access  to  it 
without  interference,  is  not  a  public  place  within  the  meaning  of  a.  13  of  the  (JamUing 
Act. 

The  case  was  forwarded  for  revisioa  oa  the  foUowicg  grouads  :— 

The  accused  in  the  case  have  been  convicted  under  Section  13  of  Act  III  of  ISOT, 
of  gambling  in  a  public  place. 

The  i^lace  where  they  were  found  gambling  is  situated  in  an  open  piece  of  ground, 
16  karams  from  the  road. 

The  piece  of  ground  in  question  belongs  to  one  Chuni  Lai.  His  son  Jagan  Kath, 
who  has  given  evidence,  says  that  his  father  bought  it  from  Government  two  years  ago, 
and  that  they  are  sinking  a  well  and  have  erected  a  kiln  on  the  land. 

It  appears  that  people  in  general  have  been  making  use  of  the  land  witboot 
interference.  Travellers  come  and  rest  there  and  sometimes  stay  there  for  a  lev 
days. 

The  question  is  whether  such  a  place  is  a  public  place  within  the  meaning  of  the 
Gambling  Act? 

Hart  Singli  v.  Jadn  XanJiii  Singh  (I),  which  the  Magistrate  has  referred  to,  is 
hardly  in  point,  as  in  that  case  the  place  where  the  gambling  was  found  going  on  was 
only  one  cubit  from  the  b:izar.  lu  the  present  case  the  place  where  the  accused  were 
caught  was  outside  the  town  of  Kasur,  was  not  near  any  ba^zar^  and  was  60  karaiM 
from  the  nearest  road. 

In  Kaehi  Ham  v.  The  Empress  (2),  it  was  held  that  gambling  in  a  place  near  a 
public  road  and  exposed  to  the  public  view  was  not  gambling  in  a  public  place  withia 
the  meaning  of  Sestion  13  of  Act  III  o£  1887,  as  a  public  place  must  be  taken  to  mean 
one  appropriated  to  the  use  of  the  public. 

The  test  then  is,  has  there  been  a  dedication  of  the  land  to  the  use  of  the  public? 
No  doubt  the  public  have  been  using  the  land,  l>ut  Jagan  Nath,  the  son  of  the  owner, 
distinctly  says  that  he  and  his  father  can,  if  they  choose  to  do  so,  turn  out  anybody  who 
stops  there,  and  furthermore  h5  says  that  a  month  ago  they  actually  ejected  some  people 
who  had  put  up  huts  on  the  land.  Taking  this  statement  of  Jagan  Nath  into  con- 
sideration, I  do  not  think  it  can  be  said  that  the  land  has   been  appropriated  to  the  use 

(I)  I.  L.  R.,  XXXI  Gale.  542.         (i)  17  P.  U.,  1882,  Cr. 
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of  tVie  public,  seeing  that  the  owner  can  prevent  any  one  ho  pleases  from   usin^  it.     To 
n-ky  opinion  the  place  is  notapnblic  place   within  the  meaning  of  Section  1,1  of  the 
Cln-nibling  Act. 

1  forward  the  files  to  the  Chief  C^iirt  and  recommend  that  the  convictions  of  all 
"the  accused  be  set  aside. 

The  jadgraent  of  the  Chief  Court  was  delivered  by  ; — 
ChatterJI^  J,— For  the  reasons  given  by  the  learned  Sessions 
Judge,   I  hold   that  the  Lind  where  the  gambling  took  place  is  not  a 
public  place.    See  Durga  Proaad  Kalwan  v.  Tke  Emperor  (1),  for  a   very 
analogous  case. 

The  convictions  are  set  aside  and  the  fines,  if  realized,  will  be  refund- 
ed.    Puhu  is  discharged  from  his  bail, 

Application  alloiced. 


(0  C.  W.  N.  195.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 
Sept.  20   [CRIMINAL  APPEAL  No.   744  of  1904]     1904. 

Present  :— Mr.  Justice  Harington,  and  Mr.  Justice  Pargiter. 

CAS3EM  KURRIM,— AiTEiL.\NT, 

Vei'8U8 

JONAS  HADJEE  SEE  DICK— Respondent. 

Penal  Code  [Act  XLV  of  1S60)  a.  499,  Exe.  (9),  iU.  (a)— Dc/ff motion- Bona  fide 
statement  made  to  protect  one*»  own  interest  Special  damage — Civil  action  more 
appropriate  remedy  tlrnn  criminal  prosecution. 

The  alleged  defamatory  letter,  written  })y  the  appellant's  attorney  under  his 
instructions,  ran  as  follows  : — 

Calcutta,  2]at  March,  1904. 

Dear  Sir,— -We  are  instnicted  by  Messrs.  Cassim  Kurrim  to  give  you  notice  not 
to  make  any  payment  to  Messrs.  J.  H.  Seedick  and  Company  on  account  of  brokerage 
or  difference  in  gunny  transactions  or  on  any  other  account. 

One  member  of  the  said  firm,  viz.,  Virchand  Nanchand,  has  filed  his  petition 
ander  the  provisions  of  the  Insolvency  Code  in  respect  of  his  business  debts,  the  object 
being  to  collect  all  the  outstandings  and  defeat  the  creditors,  our  clients  being  creditors 
to  a  large  amount. 

We  would  point  out  that  where  one  member  of  a  firm  is  before  the  Insolvency 
Court  the  other  members  are  not  entitled  to  collect  the  outstandings  nor  are  they  in  a 
position  to  give  au  effectual  discharge  to  persons  making  payments  so  that  in  the  event 
of  your  making  any  such  payment  you  would  be  called  upon  by  the  Official  Assignee 
to  pay  the  same  again. 

We  may  inform  you  that  we  are  taking  steps  on  behalf  of  our  said  clients  to  have 
all  the  members  of  the  said  firm  declared  insolvent. 

Yours  faithfully. 
&c.,  Ac. 
(1)  Vni  Calc.  W.  N.,  592. 
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IJdd. — That  the  purticnlar  class  of  libel  UDcler  which  this  case  falls  is  a  libel  of 
the  kiD<l  which  ia  annlo;;ous  to  an  action  on  a  case  for  special  damage,  and  as  such 
it  can  be  far  more  properly  dealt  with  in  the  Civil  CoiirU  than  in  a  criminal  pro- 
secution* 

Held  on  evidence. — That  the  letter  was  written  with  the  hona  fide  intention  of 
protecting  the  interests  of  the  appellant ;  and  that  it  does  not  contain  more  than  what 
the  appelknt  was  fairly  entitled  to  sUte.  The  case,  therefore,  fulls  within  illostration 
(a)  to  the  9th  exception  to  section  499,  Indian  Penal  Code. 

The  facts  of  the  cose  material  to  this  report  will  appear  from  the 
juflgm<^nt. 

Mr.  Jachsmi  and  Mr,  1\  Tl.  Wihnn  for  the  Appellant. 

Mr,  K,  N,  Chaudlnirl  and  Bnhu  Monmotha  Nnth  Mukerjce  for  the 
Respondent. 

The  Judgment  of  the  Court  was  as  follows  : — 

In  this  case  the  Appellant,  a  man  named  Cassem  Kurrim,  has  been 
convicted  under  sec.  500  of  the  Indian  Penal  Code  and  has  been  sentenced 
to  pay  a  fine  of  Rs.  500  and  in  default  thereof  to  suffer  three  months 
simple  imprisonment. 

The  libel,  which  the  Appellant  was  charged  with  publishing,  was 
contained  in  a  letter  written  by  his  attorney  on  the  2 1st  of  March  last, 
by  the  instructions  of  the  Appellant.  The  letter  contained  a  notice  to 
the  recipients  of  the  letter  not  to  make  any  payments  to  the  firm  of 
Seedick  &  Co.,  on  account  of  brokerage  of  difference  in  gunny  tran8a^ 
tions  or  on  any  other  account.  It  secondly  contained  an  allegation  that 
one  member  of  that  firm,  a  man  named  Virchand,  had  filed  bis  petition 
under  the  Insolvency  Act ;  and,  it  contained  a  statement  that  the  other 
members  of  the  firm  were  not  entitled  to  collect  the  outstandings  and 
were  not  in  a  position  to  give  an  effectual  discharge  to  persons  making 
payments.  It  also  states  that  the  writer  was  taking  steps  on  behalf  of 
his  client  to  have  all  the  other  members  of  the  firm  declared  insolvent. 
This  letter  was  circulated  amongst  persons  who  dealt  with  the  firm  of 
Seedick  &  Co.,  and  the  result  was  to  damage  the  business  of  Seedick  &  Co. 

The  Appellant  says  that  this  letter  was  written  hona  fide  for  the 
purpose  of  protecting  his  interests,  and  that  therefore  he  is  protected 
within  the  exceptions  to  sec.  499  of  the  Indian  Penal  Code. 

The  prosecutor,  on  the  other  hand,  says  that  the  letter  goes  beyond 
wh9ki  was  fairly  and  reasonably  necessary  to  protect  the  interests  of  the 
Appellant,  even  assuming  that  any  such  letter  was  necessary  at  all, 
because  it  imputes  to  a  member  of  Seedick*s  firm  that  he  has  filed  his 
petition  in  insolvency,  the  object  being  to  collect  the  outstandings  and 
to  defeat  the  creditors ;  and,  he  relies  on  that  to  show  that  the  letter,  even 
if  otherwise  privileged,  exceeds  the  bounds  of  privilege  allowed  by  the  law. 
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Now,  the  question  for  us  is  whether  on  the  evidence  wliich   has  been 

Ijlaced  before  us  and  on  all  the  circumstances  of  the  case,  the  Appellant 

ou^ht   to  have  been  convicted,  or  whether  it  does  not  appear  from   the 

evidence  that  he  acted  with  the  intention  of  protecting  his  own  interosts 

and  in  a  manner  which  was  honest  and  bona  fide. 

To  begin  with,  we  may  observe  that  the  particular  class  of  libel 
under  which  this  case  falls  can  be  far  more  properly  dealt  with  in  the 
Cfivil  than  in  the  Criminal  Court,  because  it  is  a  specific  allegation  with 
respect  to  the  complainant*s  business,  which,  it  is  said,  has  caused 
special  damage  by  reason  of  the  injury  inflicted  on  that  business.  In 
oar  opinion,  a  libel  of  this  kind  which  is  analogous  to  an  action  on  a 
case  for  special  damage  is  far  more  properly  dealt  with  in  the  Civil  Courts 
than  in  a  criminal  prosecution. 

We  now  proceed  to  examine  the  letter  which  the  prosecutor  complains 
of.     The  first  paragraph  contains  a  notice  not  to  pay.     The  second   para- 
jirraph  contains  an  allegation  that  Virchand  has  filed  a  petition  under  the   ' 
provisions  of  the  Insolvency  Code. 

Now,  Virchand  had  been  a  member  of  the  firm  of  Seedick  &  Co.    To 
the  knowledge  of  the  Appellant,   Virchand   did  file  this  petition  in  in- 
solvency on  the  I8th  of  March,  three  days   before  the  letter  in   question 
was  written.    It  is    said  that  the  allegation  that  he  was  a  member  of 
the  firm  on  the  2 1st  of  March,  is  untrue,   and,   that  he  had   dissolved 
partnership  as  far  back  as  the  12th  of  February.     It  is  argued  that   the 
Appellant  must  have  known  that  Virchand  had  ceased  to  be  a  member 
of  the  firm,  because  in  the  petition  of  insolvency  he  describes  the   firm 
as  his  **  late  firm.  "    In  our  opinion,  that  is  not  sufficient  to  affect   the 
Appellant  with  the  knowledge  of  the  dissolution  of  partnership.     We 
think  that  one  partner  of  a  firm,  on  presenting  his  petition  in  insolvency, 
might  with  perfect  propriety  describe  the  fii-m  as  his  late  firm  because  of 
the  change  which  the  filing  of  the  petition  in  insolvency  would  make  in 
his  relation  to  the  other  iasolveat  members  of  the  firm  ;  and  we  think 
that  it  would  be  straining  the  evidence  to  say  that  that  statement  in  the 
petition  was  sufficient  to  affect  the  Appellant  with  the  knowledge  so  as 
to  make  it  an  untrue  statement  t'lat   the   Appellant   makes,  when  he 
describes  Virchand  as  a  member  of  the  firm. 

The  other  allegation  of  fact  is  that  the  writer  is  taking  steps  to 
have  the  other  mambers  of  the  firm  declared  insolvent.  It  appears  that 
Seedick  and  Ibrahim  Rosool  were  the  other  members  of  the  firm  at  the 
time,  and  it  appears  that  a  petition  of  insolvency  was  unsuccessfully 
presented  against  them.  That  allegation  of  fact,  therefore,  as  far  as  it 
goes,  is  true. 
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Then  with  reference  to  the  point  whioh  h<i3  baen  stronjrly  insisted  en 
on  bohalf  of  the  Respondeat  that  the  letter  goes  beyond  the  limits 
of  the  ordinary  privilege,  we  feel  that  we  must  look  upon  the  letter  as  a 
whole  :  and  if  it  is  looked  upon  as  a  whole,  tbo  particular  passage,  which 
is  objected  to,  really  appears  as  a  statement  of  the  reason  which  induced 
the  writer  to  make  the  request  that  he  does.  And  if  that  is  so,  we  think 
that  it  falls  within  illustration  (a)  to  the  9th  exception  to  sec.  499,  and 
that  the  insertion  of  that  inference  alone  is  not  sufficient  to  take  the  letter 
out  of  the  exception,  unless  it  could  be  shown  that  there  was  something 
further  in  the  letter  leading  us  to  the  conclusion  that  it  was  not  written 
bona  fide. 

Now  the  position  of  affairs  when  the  letter  was  written  was 
this :  According  to  the  prosecutor,  Virchand  had  left  the  firm  on  the 
12th  of  February.  But  Virchand's  position  with  regard  to  the  firm  was 
peculiar.  According  to  the  prosecutor,  there  had  been  no  adjustment 
of  accounts  on  the  12th  of  February  ;  Virchand  had  overdrawn,  he  says, 
to  the  amount  of  two  thousand  rupees  or  more,  and  yet  notwithstanding, 
after  this  alleged  severance  from  the  firm,  the  prosecutor  pays  claims 
made  against  Virchand  as  a  member  of  the  firm,  although  at  the  time 
Virchand,  according  to  him,  was  indebted  to  the  firm  to  the  sum  of  two 
thousand  rupees.    The  position  appears  to  us  to  be  extremely  peculiar. 

Then  the  financial  position  of  the  prosecutor  is  a  matter  which  calls 
for  some  remark.  He  states  himself  that  he  brought  no  capital  into  the 
business  and  that  his  banking  account  for  the  six  months  j^revious  to 
the  case  stood  at  the  credit  of  10  or  12  rupees.  It  is  true  that  he  says 
that  his  wife  had  money  ;  but  the  point  to  which  we  have  to  direct  our 
attention  in  view  of  this  letter  is  the  financial  position  of  the  firm  of 
Seedick  and  Co.,  and  we  find  that  the  firm  was  without  capital  and  that 
the  principal  partner  was  credited  with  10  or  12  rupees  in  his  account  at 
the  bank. 

Now,  what  facts  were  known  to  the  Appellant  ?  He  had  litigation 
with  the  prosecutor.  It  is  said  that  the  decrees  which  he  obtained  were 
obtained  on  the  prosecutor's  admission  as  to  the  rates  of  brokerage  be- 
tween them.  But  still  the  fact  remains  that  the  Appellant  was  unable  to 
obtain  payment,  until  he  brought  his  suits,  and  apparently,  after  bringing 
his  suits,  he  did  not  sucjeed  in  getting  the  money  until  he  took  steps 
to  have  the  decree  executed.  At  the  time  the  letter  was  written,  three 
suits  were  pending  against  the  prosecutor,  the  Appellant  being  the 
Plaintiff,  and  out  of  these  three  suits  two  at  least  were  subsequently 
decreed.  On  those  facts,  the  Appellant  was  j  ustified  in  describing  himself 
as  a  creditor  of  the  prosecutor. 
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We  have  it,  therefore,  that  the  Appellant  was  in  fact  a  creditor  of  the 
prosecutor,  that  the  Appellant  knew  that  a  member  of  the  prosecutor's 
firm  had  presented  his  petition  in  insolvency.  He  knew  that  payment 
of  his  claims  against  the  prosecutor  had  been  resisted  up  to  the  time  of 
tLe  getting  of  a  decree  :  He  knew  that  at  the  time  Virchand  filed  his 
petition  he  had  claims  against  the  prosecutor's  firms.  Under  those 
circumstances,  we  are  unable  to  say  that  the  letter  which  he  wrote  goes 
beyond  the  limits  of  a  privileged  communication. 

We  think  from  the  evidence  that  the  letter  was  written  with  the 
lona  fide  intenti'jn  of  protecting  the  interests  of  the  Appellant,  and,  we 
think,  looking  at  it  as  a  whole,  that  it  does  not  contain  more  than 
what  the  Appellant  was  fairly  entitled  to  state,  because  we  think  that 
the  one  passage  which  has  been  relied  upon  by  the  prosecutor  ought 
really  to  be  regarded  as  an  expression  of  the  reasons  which  induced  the 
AppeUant  to  write  the  letter  he  did. 

For  these  reasons  we  allow   the  appeal,  set  aside  the  conviction 

and  sentence,  and  direct  that  the  fine  or  so  much  thereof  as  haxs  been  paid, 

be  refunded. 

Appeal  allowed  : 

Conviction  set  aside. 


(D  C.  W.  N.  199) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Oct.  7      (CRIMINAL  REVISION  No.  952  of  1904.)    1904. 

Presejit :— Mr.  Justice  Harington  and  Mr.  Justice  Pargiter. 

HALADHAR  BHUMIJ -Petitioner, 

Versus 

SUB-INSPECTOR  OF  POLICE-Opposite  Party. 

Criminal  Procedure  Code  {Act  V  cf  1S9S),  «».  160,  20:.\  2(to  -^hmplaitU  dismiaaed 
^Dittrict  Marjistrale  while  complainant  teas  examined  by  Deputy  MafjifUrate-Poliee 
ofars  poicer  to  require  attendance  of  female  icitneases — Examination  of  female 
viinencM  at  their  own  houses — Police-officer,  cltarye  against — Enquiry  hy  District 
SuperiiUendent  of  Police  improper. 

Where  a  complaint  was  lodged  before  and  the  complaiaant  was  examined  by  a 
Deputy  Magistrate,  but  the  papers  were  laid  before  the  District  Magistrate  and  he 
^litiiniased  the  complaint  :•  - 

lleld — That  the  order  of  dismissal  was  wrong. 

It  is  an  unusual  course  that  the  Police  should  take  a  number  of  women  away 
from  their  village  to  the  Police  Station  on  the  pretext  that  they  wished  to  examine 
iheiu.  The  examination  of  the  women  might  have  Ijeen  conducted  at  their  own  houses 
Wher  than  at  the  Police  Station. 

When  charges  are  laid  against  a  Police  officer  the  enquiry  into  the  truth  of 
charges  can  be  better  carried  out  if  entrusted  to  a  Magistrate  than  to  the  District 
Supcrinteudcnl  of  Police. 
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The  facts  were  stated  in  the  petition  as  follows  :  — 
That  on  the  19th  of  July  last,  the  Petitioner  lodged  a  complaint  before  Baba 
Kunja  Behari  Cbatterji,  Deputy  Magistrate  of  Manbhum,  stating  that  on  the  I5ih  of 
July  the  Sub-Inspector  of  Police,  Outpost  Hura,  in  the  district  of  Manbhum,  wiih  three 
constables  andgbatwals  and  chowkidars,  numbering  about  oO,  came  to  the  Petitioner's 
house  (bari)  seized  and  took  away  by  force  his  daughter,  aged  about  18,  his  grand- 
daughter, aged  13,  two  children  and  some  other  women  from  other  villages  to  the  said 
Police  Outpost  Hura,  where  they  were  being  kept  confined,  beaten  and  maltreated. 

That  Babu  Kunja  Behari  Chatterji  after  recording  the  Petitioner's  extmiinaliou 
put  up  the  case  before  Mr.  J.  Lang,  Deputy  Commissioner,  for  orders,  who  on  the  wime 
date,  i.e.,  the  19th  of  July,  recorded  the  following  order  :  "  Allowing  for  exaggeration 
it  appears  that  the  female  relation  of  certain  absconders  have  been  taken  to  the  Police 
^Station  for  purposes  of  examination  under  sec.  100  of  the  Criminal  Procedure  Code- 
So  long  as  the  examination  was  like  the  house-search  decent  and  in  order,  there  is  do 
cause  for  complaint.  If  the  females  were  stripped  naked,  and  beaten,  a  most  impossible 
contingency,  the  complainant  must  prove  it.  If  he  fails  to  bring  evidence  ^lu/^ust  1st, 
put  up  for  oi-ders.  " 

That  on  the  23rd  of  July  the  Petitioner  produce<l  before  the  Deputy  ComoiissioDer 
four  out  of  the  live  women,  who  had  been  taken  away  by  the  Police,  wrongfully  con- 
fined for  five  days  beafen  and  serioufly  maltreated  and  the  Petitioner  prayed  by  a 
petition  that  their  evidence  might  be  taken  and  they  might  be  medically  examined  and 
the  Deputy  Commissioner  without  taking  their  evidence  sent  them  to  the  Assistant 
Surgeon  for  medical  examination  and  report. 

That  the  Assistant  Surgeon,  Babu  Kali  Mohuu  Sen,  examined  the  women  ou  the 
24th  and  submitted  his  report  describing  the  nature  of  the  injuries  and  Low  they 
were  caused. 

That  on  the  Ist  of  August,  the  dny  fixed  for  orders  when  the  Petitioner  made 
another  application  that  the  Police  were  threatening  his  witnesses  and  preventing  thcui 
from  appearing  and  praying  for  summonses  upon  them,  the  Petitioner  came  to  learn 
that  on  the  previous  day  which  was  a  Sunday,  the  Deputy  Commissioner  lia»l  dismissed 
the  Petitioner's  complaint  as  false  under  sec.  203  of  the  Criminal  Procedure  Code  and 
directed  that  the  Petitioner  might  be  prosecuted  imder  sec.  182,  Indian  Penal  Code,  if 
the  District  Superintendent  of  Police  so  desired. 

That  on  the  8th  of  xVugust  the  Deputy  Commissioner  ordered  the  Petitioner  to  Le 
prosecuted  under  sec.  182,  Indian  Penal  Code,  before  Babu  Kunja  Behari  Chatterji. 

The  order  of  the  Deputy  Commissioner  of  the  Slst  July  dismissing  the  ccuiplaint 
was  in  the  following  terms  : 

'*  I  have  suspected  from  the  beginning  and  now  I  am  satisfied  from  the  result 
of  the  enquiry  made  on  the  spot  by  the  District  Superintendent  of  Police  that  this  com- 
plaint is  false.     The  complaint  is  dismissed  under  sec  203,  Cr.  P.  C. 

"  The  complainant  may  bo  prosecuted  under  sec.  182, 1.  P.  C,  if  District  Superin- 
tendent of  Police  wishes.  '* 

Against  this  order  the  Petitioner  moved  the  High  Court  and  obtaiued 
a  Rule. 
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Babu  Jyoti  Prasad  Sarhadhikari  for  the  Petitioner, 
>Co  one  appeared  for  the  Opposite  Party. 
The  Judgment  of  the  Court  was  as  follows : — 

A  rule  was  issued  on  the  District  Magistrate  or  Deputy  Comm(F£?!oner 
of  Manbhum  to  show  cause  why  the  order,  dismissing  the  Petitioner 
Haladhar  Bhuraij^B  complaint,  should  not  be  set  aside  and  a  further  en- 
quiry held  into  the  complainant,  and  why  the  proceedings  under  sec,  182 
ol  tbe  Indian  Penal  Code  against  Haladhar  should  not  be  stayed. 

The  Deputy  Commissioner  has  submitted  an  explanation ;  bnt  it 
does  not  touch  the  objection  wtiich  has  been  taken,  namely,  that  Haladhar 
on  milking  his  complaint  was  examined  by  Babu  Kanja  Behari  Chatter ji, 
a  Deputy  Magistrate,  and  the  papers  were  then  laid  before  the  DepiUy 
Commissioner  and  it  was  the  Deputy  Commissioner  who  finally  dismis- 
sed the  complaint  under  sec.  203  and  ordered  the   prosecution.    It  has 
\>eea  laid  down  that  a  Magistrate  cannot  dismiss  a  complaint  under  seo. 
203,  iinless  he  has  followed  the  procedure  prescribed  under  sees,  200  to 
202.     See  Loke  Nath  Patra  v.  Tlie  Etnperor  (1).    In  this  case,  the  Deputy 
Co  nraissioner  never  examined  the  Petitioner  and  therefore   the  order  of 
dismissal  was  wrong.     We,  therefore,  make  the  Rule  absolute,  and  direct 
that   the  Petitioner  be  duly  examined  and   the  procedure  prescribed   by 
law  be  followed  ;   and  that  the  Deputy   Commissioner  do  not  take  any 
proceedings  against  the  Petitioner  without  first  complying   with  the 
law. 

We  would  wish  to  point  out  that  it  seems  to  us  an  unusual  course 
that  the  Police  should  take  a  number  of  women  away  from  their  village 
to  the  Police  Station  on  the  pretext  that  they  wished  to  examine  them. 
It  seems  to  us  the  examination  might  have  been  as  well  conducted  at 
the  women's  own  houses  as  at  the  Police  Station,  and  have  at  the  same 
time  prevented  the  possibility  of  any  such  charges  as  have  been  now  pre- 
ferred against  the  Police. 

Further,  when  these  charges  were  laid  against  a  Sub-Inspector,  it 
seems  to  us  that  the  enquiry  into  the  truth  of  these  charges  would  have 
been  better  carried  out  if  entrusted  to  a  Deputy  Magistrate  than  to  the 
District  Superintendent  of  Police  who,  as  head  of  the  Police,  might  not 
be  in  as  impartial  a  position  for  discovering  the  truth,  as  an  oflScer,  not 
connected  with  the  Police. 

Eule  made  ahsolute, 
(1)  7  C.  W.  N.  525  :  9.  a  1.  L.  R.  30  Cal.  923  (1903). 
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(7  Bom.  Law  Feporler,    84.) 

In  re  jivabhai  xhusau 

TN  THE  HIGH  COURT  OF  .lUDTCATDRE  AT  BOMBAY 

Dec.  19    [CRIMINAL  REVISION  No.  259  of  1904]  1904. 

Present : — Mr.  Justice  Batty  and  Mr.  Justice  Batchelor. 

In  re  JIVABHAI    KHUSAL. 

Crimhinl  Procedure  Code  {Act  Vof  1898),  8ec9.  195  [\)  (h\  476,  -i 35^ Sanation  to 
prosecute—  Hijh  Court  —Reoiaion. 

Where  an  order  to  prosecute  coining  within  the  words  "  on  the  complaint  of  snch 
Court"  in  8.  193  (1)  (5)  is  passed  unier  83.  195  (I)  (6)  and  476,  the  Ki|?h  C'  )urt  cannot 
interfere  in  revision  any  more  than  it  could  with  an  order  under  a.  476  alone,  unlt*sR  io- 
deed  the  jurisdiction  of  the  court  has  been  exceeded. 

Queen-Empre88  v.  Arikanna  [1)  followed. 

The  petitioner  filed  a  suit  in  the  Court  of  the  Subordinate  Jnd^ 
at  Uinreth  to  recover  Rs.  734-12-0  due  on  a  Khata  passed  by  the  defend- 
ant Biii  Kasan.  In  this  suit  an  ex  paHe  decree  was  passed  on  the  13th 
February  1904.  This  decree  was,  on  defendant's  application,  set  aside  and 
the  suit  was  restored  to  file  on  the  26th  March  1904. 

On  the  15th  July  1904,  the  petitioner  applied  to  the  District  Jud^ 
of  Ahmedabad  for  a  transfer  of  the  suit  from  the  Umreth  Court,  lite 
Subordinate  Judge,  in  the  meanwhile  on  the  19th  July  1904,  issued  a 
notice  to  the  petitioner  to  show  cause  why  sanction  should  not  be  ^iven 
to  prosecute  him  for  perjury  and  forgery,  for  making  a  false  affidavit 
and  tampering  with  the  account  book  produced  by  the  defendant.  The 
suit  was  transferred  to  another  Court ;  but  on  the  2ith  August  1904,  the 
petitioner  withdrew  the  suit.  Ultimately  (»n  the  Gth  September,  the 
Subordinate  Judge  without  hearing  the  petitioner,  granted  sanction, 
-under  ss.  195  and  4TP>  of  the  Criminal  Procedure  Code,  to  prosecute  the 
petitioner. 

The  petitioner  applied  to  the  High  Court. 

Mr.  ('.  S.  Rao  for  the  petitioner. 

Rao  Bcihadur  Vaaudev  J.  Kirtlkar,  Government  Pleader,  for  the 
Crown* 

Pep  Curiam.— We  are  asked  to  interfere  in  revision  in  this  case 
with  an  order  which  purports  to  be  passed  under  ss.  195  and  476^  Criminal 
Procedure  Code.  It  would  have  been  preferable  if  the  Sub  Judge  had 
stated  a  little  more  definitely  under  which  section  he  purported  to  act 
But  it  is  evident,  on  referring  to  s.  195  (1)  (6)  in  connection   withs.  476, 

(1)  (1899)  23  Mad.  205. 
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that  the  order  passed  mast  have  been  one  that  comes  within  the  words 
"on  the  complaint  of  such  Court ''  and  not  within  the  words  "  with  the 
previous  sanction  ".  With  an  order  of  such  a  nature  under  s.  195  (1)  (6) 
and  8.  476,  this  Court  cannot  interfere  in  revision,  any  more  than  it 
could  with  an  order  under  s.  476  alone  unless  indeed  the  jurisdiction  of 
the  Court  has  been  exceeded.  For  this  position  there  is  authority  in  the 
case  of  Queen-Empress  v.  Ankanna  (1).  Then  it  has  been  suggested  that 
the  proceed  in  cjs  should  have  been  stayed  pending  civil  litigation,  and 
in  support  of  this  contention  the  case  of  In  re  Shri  Nana  Maharaj  (2)  has 
been  ciied. 

In  this  case,  however,  the  only   proceeding  that  it  is  suggested   was 

taken  pending  the  civil  litigation,  that  is  before  withdrawal  of  the  suit, 

is  the  order  of  notice  to  show  cause,  which  was  not  a  criminal  proceeding 

at  all.    Moreover,  for  the  purposes  of  s.  476  neither  notice  nor  preliminary 

enquiry  wes  indispensable. 

We  reject  the  application. 

Application  rejected. 


(7  Bom.  Law  Jteporter^  SG,) 
IX  THE  HIGH  COURT  OF  JUDICATURE  AT  BOMBAY. 

Dee.  21    [CRIMINAL  REVISION  No.  254  OF  1904]    1904, 

Present  :— Mr.  Justice  Batty  and  Mr.  Justice  Aston. 

EMPEROR 

Versus 

DINKAR  CHINTAMAN  PATKAR, 

Venal  rode  [Art  XLV  of  1800),  See.  425— Mischief— TretrpaBBer—Ve^ruetion  of 
tre^paggers  property  hy  owner  found  on  his  premises. 

Where  the  owner  of  land  finds  a  trespasser  on  his  land  using  the  owner^s  tools, 
tbe  owner  would  commit  no  mischief  in  destroying  or  removing  these  tools,  even  though 
by  doing  so  he  might  deprive  the  trespasser  of  the  means  of  henefiting  hy  his  trespass. 
But  the  owner  of  the  land  would  have  no  right,  merely  because  of  the  trespass,  to 
destroy  whatever  property  of  the  trespasser  he  found  upon  the  premiss :  such  an  act  of 
his,  would  amount  to  mischief. 

The  facts  appear  sufficiently  from  the  judgments. 

Mr.  G.  S.  Rao,  for  the  accused. 

Mr.  P.  N,  Samanty  for  the  complainant. 

(1)  (1899)  23  Mad.  205.        (2;  (1893)  16  Bom.  729. 
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Batly  J.—This  case  has  come  before  this  Court  in  revision.    In 
revision  the  facts  as  found  by  the  lower  Courts  are  generally  accepted,  and 
the  only  questions  considered  are  points  of  law.    In  this  case  it  is  not 
now  disputed  that  accused  No.  1  had  thrown  a  mat  or  string  of  ropes  be- 
longing to  the  complainant  into  a  well.    The  Third  Class  Magistrate  who 
tried  the  case,  found  that  the  complainant  had  been  the  tenant  of  the 
applicant  (accused  No.   1),    but  had  in  September  1903,  without  the 
concurrence  of  accused  No.  1,  executed  to  one  Bapuji  a  Karar.     The  Third 
Class  Magistrate  has  found  that  Bapuji  alleged  a  title  adverse  to  the 
accused  No.  1,  but  decided  for  the  purposes  of  this  case  that  Bapuji  had  no 
title.    These  facts  would  show  that  the  complainant  was  not  in   the 
position  of  a  lessee  of  the  accused  No.  1  holding  over  on  the  determination 
of  his  lease,  but  a  lessee  who  had  renounced  his  character  as  such  hj 
setting  up  a  title  in  a  third  person.    It  is  not  suggested  that  the  provi- 
sions of  Chapter  V  of  the  Transfer  of  Property  Act  have  been  made  ap- 
plicable to  leases  for  agricultural  purposes  in  this  Presidency  under  s. 
1 17  of  that  Act.  But  the  principles  embodied  in  that  Chapter  correspond 
with  those  followed  by  the  Courts.    In  the  present  case  the  provisions 
of  s.  Ill  and  not  of  s.  109  would,  from  the  facts  above  stated,    apply, 
and  whatever  right  by  way  of    lease  or  holding   over   the  complainant 
might  have  had,  would  under  s.  Ill  have   determined  by  reason  of  his 
setting  up  title  in  Bapuji,   provided  the  lessor   by  some  act  showed  his 
intention   to  determine    the    lease.     Whether  the  lessor,  accused  No.  1, 
did  or  did  not  so  show  such  intention  the  Third   Class   Magistrate  has 
not  clearly  found.    In  one  passage  of  his  judgment  the  Third   Class 
Magistrate  has  found  that  the  accused  No.  1   slept  over  his  rights,  but 
in  another  passage  it  is  said,  he  used  to  go  to  the  wadi  in  question  and 
take  cocoanut  aud  other  produce.    This  act  might  fairly  have  been  taken 
as  an  act  showing  his  intention  to  determine  the  lease,   wLich   would 
thereby  have  been  determined  without  notice  to  quit. 

I,  therefore,  think  that  the  appellate  Court  was  mistaken  in  holding 
that  the  accused  could  have  been  held  guilty  of  committing  mischief 
merely  by  reason  of  his  having  deprived  the  complainant  of  the  means  of 
watering  the  land  on  which  he  was  not  a  tenant  but  a  trespasser.  That 
would  not  be  wrongful  loss,  as  the  complainant  was  not  legally  entitled 
to  crops  knowingly  grown  on  another's  property  without  his  concurrence 
or  connivance.  It  would  be  damnum  absque  injuria.  And  accused 
would,  in  my  opinion,  have  been  clearly  entitled  to  an  acquittal,  if  it  had 
not  been  found  as  a  fact  that  the  mal  or  string  of  ropes  destroyed  by  the 
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accased  Xo.  1  was  the  property  of  the  complainant.    The  Third  Clasa 
Magistrate,  however,  has  found  that  there  is  no  doubt  that  the  mal  be- 
longs to  complainant.    If  the  owner  of  the  land  finds  a  trespasser  on  hia 
land  using  the  owner's  tools  no  doubt  the  owner  would  commit  no  mis- 
chief in  destroying  or  removing  those  tools  even  though  by  doing  so  he 
might  deprive  the  trespasser  of  the  means  of  benefiting  by  his  trespass. 
But  the  owner  of  the  land  would  have  no  right,   merely  because  of  the 
trespass,  to  destroy  whatever  property  of  the  trespasser  he  found  upon 
the  premises.  The  applicant's  pleader,  I  uuderstaad,  is  unable  to  contend 
that  if  a  trespas^r  left  his  watch  in  the  room  of  another  person,    that 
would  justify  that  other  pers3a  i  I  smashing  the  watch  or  throwing   it 
dowQ  a  well.     The  value  of  the  property  in  this  case  destroyed  is  small 
oaly  about  Rs.  2  ;  but  the  principle  is  the  same,   and  I    am,   therefore 
unable  to    find    that  the  offence  of  mischief  has  not  been  technically 
made  out.     But  the  damage  done  was  so  trivial  that  I  should  have  beeu 
ViUing  to  reduce  the  fine  imposed  to  a  nominal  amount,  had  a  reduction 
0!  the  fiue  beeu  the  prayer  of  the  applicant.     The  fine  imposed,  however, 
is  small,  and  the  object  of  the  accused  in   this  application  was  to  clear 
hk  character  from  the  stigma  of  a  conviction.     But  although  no  moral 
tarpitude  may  attach  to  the  act  done  by  the  applicant,   I  am  unable  U> 
say  that  it  was  not  an  offence   within   the  definition   of  mischief.     The 
accused  had  no  right  to  destroy  the  mal  of  the  complainant  even  though 
the  complainant  was  a  trespasiser  in  placing  iter  using  it  on  the  property 
of  the  accused.     For  these  reasons,  after  very  careful  consideration  of 
the  case,  I  would  decline  to  interfere  with  the  conviction. 

Aston,  J. —I  concur  that  there  is  no  ground  for  interfering  with 
the  conviction  or  sentence. 

The  material  facts  held  proved  by  the  lower  Courts  upon  the  evidence 
recorded  are  that  the  complainant  obtaiaed  possession  of  certain  land 
as  teaant  of  petitioner,  Dinkar,  and  after  the  term  of  his  lease  had  expired 
he  was  left  in  possession  by  Dinkar  who  took  no  steps  to  evict  him.  But 
when  the  complainant  attorned  to  one  Bapuji  as  landlord,  Bapuji  being 
a  rival,  with  whom  Dinkar  is  litigating,  Dinkar  forcibly  and  wantonly 
destroyed  the  earthen  pots  and  cut  tha  rope  mal,  belonging  to  complain- 
ant attached  to  the  water  wheel  of  the  well  from  which  the  complainant 
waters  the  crop  raised  by  him  on  the  land  in  question.  Without  going 
into  the  question  of  title  as  between  Dinkar  and  Bapuji  in  the  land  or 
the  question  whether  the  evidence  on  the  record  discloses  any  reasons 
fcr  holding  that  Dinkar  was  justified  in  causing  damage  to  a  crop  grown 
by  complainant  en  the  said  land,  I  think  that  the  damage  thus  wantonly 
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caused  by  Dlnkar  to  the  earthen  pots  and  rope  belonging  to  the  complaia- 
ant  with  the  intention  and  knowledge  held  proved  by  the  lower  Courts 
constituted  mischief  as  defined  in  a.  425  of  the  Indian  Penal  Code,  and 
it  cinnot  be  said  that  a  convicticHi  of  au  offence  under  s.  426,  Indian 
Penal  Code,  is  not  maintainable  upon  the  facts  held  proved  by  the  lovrer 
Courts,  or  that  there  is  not  evidence  on  the  record  to  support  the  fiadings 
of  fact. 

The  fine,  in  the    circumstances,  does  not  appear  to  me  to  be 
excessive. 

Application  re)ected. 


(7  Bom.  Law  Reporter,  80.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  BOMBAY. 

Jan.    12  [CRIMINAL  REVISION  No.   271  op  1904]    1^35. 

Present : — Mr.  Justice  Russell  and  Mr,  Justice  Aston. 

EMPEROR 

Versus 

GURSHIDA  BALAPA  JATI. 

Criminal  Procedure  Code  {Ad  V  of  1S9S),  Sec.  421— High  Cairt  Criminnl  Chm- 
lara^Rule  77 — District  Magistrate — Appeal— Pleader  to  be  heard  after  a  reaaonahU 
epportunity, 

A  pleader  in  presenting  an  appeal  was  called  upon  by  the  District  Magistrate  to 
argne  it  the  same  day  that  the  appeal  was  presented  and  t*ie  latter  refused  to  grant 
him  time  to  acquaint  himself  with  the  evidence  in  the  case  before  he  was  heard. 

Jleldf  that  the  District  Magistrate's  order  dismissing  the  appeal  summarily 
should  be  set  aside,  and  the  appeal  should  be  re-heard »  inasmuch  as  the  appellants 
pleader  was  not  afforded  reasonable  opportunity  of  being  heard  in  support  of  the 
appeal  as  required  by  s.  421  of  the  Criminal  ProcediMre  Code. 

The  accused  was  convicted  by  the  Second  Class  Magistrate  ol 
Saundatti  of  an  offence  under  a.  323  of  tbe  Indian  Penal  Code,  and  was 
sentenced  to  suffer  rigorous  imprisonment  for  fifteen  days. 

The  accused  appealed  to  the  Court  of  the  District  Magistrate  of 
Belgaum,  but  the  District  Magistrate  dismissed  the  appeal  with  this 
remark : — 

'*  The  appellant's  pleader  is  not  prepared  to  argne  now  as  regards  the  admissibility 
of  the  appeal,  though  the  Court  is  ready  to  hear  him.  Having  given  him  this  opportuiir> 
ty  of  being  heard  and  having  read  the  appeal  petition  and  the  copy  of  the  Magistrate't 
Judgment,  I  see  no  sufficient  reason  for  admitting  the  appeal  and  I  therefore  reject  it 
mnder  a.  421.** 
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The  accused  applied  to  the  High  Court  under  its  criminal  revisional 
jixrisdiction,  contending,  xrrler  alia,  that  the  petitioner's  pleader  should 
\\u.ve  been  allowed  an  opportunity  to  argue  the  appeal  after  reading  the 
papers. 

Mr.  K,  U.  Kelkav,  for  the  petitioner. 

P^P  Cupiania— It  appears  from  the  record  that  the  pleader  who 
presented  this  appeal  was  called  upon  by  the  District  Magistrate  to  argue 
it  the  same  day  that  the   appeal  was  presented,   and  that   the  District 
Magistrate  refused  to  grant  him  time  to  acquaint  himself  with  the    evi- 
dence in  the  case  before  he  was  heard.     We  would   draw  the  District 
Magistrate's  attention  to  iiule  77  of  this  High  Court's  Criminal  Circulars 
(page  40)  with  which  the   District  Magistrate  clearly  failed   to  comply. 
The  appellant's  pleader  not  having  been  afforded  reasonable  opportunity 
of  being  heard  in  support  of  the  appeal  as  required  by  s.  d21,   Criminal 
Procedure  Code,  we  set  aside  the  District  Magistrate's  order  dismissing 
the    appeal  summarily  and  direct  the  District  Magistrate  to  rehear  the 
appeal  petition,  iollowing  the  procedure  laid  down  in  s.  421   Criminal 
Procedure  Code  :  Imperatrix  v.  Fahira  bin  Sankappa  (I). 


(2  A.  L  J.  100). 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Dec.  23,  (CRIMINAL    REVISION  No.  944  of  1904)  1904. 
Present  : — Mr.   Stanley  C.  J.  and  Mr.  Justice  Banerji. 
SRt  RAM  AND  CHOTI,  Versus  KING-EMPEROR. 

Criminal  Procedure  Co  le  [V  of  ISOS)^  Section  16 1^  statement  under^  admieBibility 
of — Xo  confession, 

A  deid  body  of  a  boy  was  found  buried  boneatU  a  wall  of  the  bouse  of  Musammat 
Chott.  Sri  Ram,  ^belag  sospected  of  murder,  absconded.  Choti  was  examined  as  a 
witness  under  833tioa  LO  I,  Crimiaal  Procdd  a  re  Code,  and  deposed  that  Sri  Ham  had 
committed  the  murder.  Choti  and  Sri  Ram  were  subsequently  tried  for  the  murder 
of  the  boy  whose  body  was  found  buried.  Choti  withdrew  her  statement,  saying  that 
she  was  coerced  into  making  it.  Held  that  the  statement  of  Choti  was  not  admissible  in 
evidence  against  Sri  Ram.  Held  further  that  the  said  statement  was  not  a  confession 
of  goilt  by  Musammat  Choti  and  her  conviction  for  murder  was  bad. 

Criminal  Appeal  against  the  judgment  (November  23,   1904)  of 
B.  J.  Dalai,  Esq.,  Sessions  Judge  of  Mainpuri. 

The  facts  are  fully  set  out  in  the  judgment. 
(I)  (189J)  Cr.  R  No.  :J4, 
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As  E.  Ryvea  (Government  Advocate)  for  the  Crown. 
The  accused  were  not  represented. 
The  judgment  of  the  Court  was  delivered  by  :— 
Stanley  C«  J.— The  convictions  of  the  appellants,  Sri  Ram  and 
Musammat  Choti,  on  a  charge  of  the  murder  of  one   Goli    Batta,  cannot 
be  supported.     The  facts   which  have   been  disclosed   in  evidence  are 
very  lew  and  simple.     It  appears  from  that  evidence  that  Baldeo  Ram, 
who  is  the  father  of  the  appellant,  Sri  Uam,  lives  in  an,    enclosure  which 
is  also  occupied  by  several  members  of  his  family,  namely,  Sri   Ram,  Sri 
Ram's  wife,  the  appellant,  Musammat   Choti,  and   her   husband  Sobha 
Ram,  and  also  a  younger  brother  of  Sri  Ram,   called    Mata  Persliad.    On 
the  date  of  the  murder,   Sobha  Ram    was  admittedly   absent  from  the 
village.  Musammat  Choti  and  her  husband,  Sobha  Ram,  lived  in  a  house 
.  in  the  enclosure,  separate  and   apart   from   the   other  members  of  the 
family.     OntheUthof  August  last  Goli   Batta,   the  murdered  youth, 
was  last  seen  alive  near  the  enclosure  of  Baldeo.     He  was  missed  in  the 
afternoon  of  that  day  and  search  wa3  made  for   him   by   his   father  and 
other  villagers.    One  Kalka  Pershad,  who  was  a  near  neighbour  of  Baldeo, 
stated  that  about  noon  he   saw  Goli  Batta   going   towards  the   house  oi 
Sri  Ram,  which  adjoins  his  own  house,  and  he   appears  to  have  been  the 
last  person  who  saw  GoU  Batta  alive.     The   information  which   he  gave, 
led  the  villagers  to  make  inquiry  at  the  house  of  Baldeo,  but  no  informa- 
tion was  elicited,  unless  it  be  the  case,  as  is  alleged  on   behalf  of  the 
prosecution,  that  Sita  Ram  was  questioned  upon  the  subject,   and  sta^.ed 
that  the  boy  would  be  found  in  a  well  which  was  on  land  closely  adjoin- 
ing.    This  well,  it  is  said,  was  searched,  but  the  boy  was  not   found  to 
be  in  it.     Then  it  is  said  that  the  false  information  given   by  Sita  Ram 
led  the  villagers  to  suspect  that  he  had  something   to  do   with  the  dis- 
appearance of  the  lad,   and  consequently  a  wateh  was  kept   upon  the 
house  in  which  he  resided.     Information  wiis  given  to  the   Police  on  the 
following  day,  the  12th,  by  Piare  Lai,  who   is   the   elder   brother  of  the 
father  of"^ the  unfortunate  lad  Goli  Batta.     It  is  important  to  see  what  the 
information  was  which  he  gave  t-.  the  Police.     In  his   statement  to  them 
he  said  that  on  the  day  in  question  he  was  at  a  village  called.     Dholpura 
and  came  back  to  his   house  in   the   evening;    that  on  his  arrival  his 
brother  informed  him  that  Goli  Batta  had  been  missing  since  4  o'clock 
that  day  and  that  they  had  been  in  search   of  the  boy.    He  said  that 
subsequently  he  too  searched  in  the  village  and  the  grazing  ground  for 
the  whole  night  but  no  trace  of  the  lad  could  be  found  anywhere.    Then 
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ho  8a\'8,  "  Kulka  Persliad  of  the  village  saw  Goli   Bitta  going  as   far  as 
\he  door  of  the  house  of  Baldeo,  but  that  no   information   as  to   the  boy 
having  proceeded  farther,  was  forthcoming.**     This  is   the  meagre  in- 
formation which  was  laid  before  the  Police  on  this  occasion.     It  appears 
that  the  villagers  expressed  their  suspicion  that  Sri   Ham  was  connected 
with  the  disapp3aranc3  of  the  laJ,  for  it  is  in  evidence  that  Baldeo  made 
a  statement  to  the  effect     that   Sri   Rim  had   nothing   to   do  with    his 
disappearance,   but  that     the    appellant     Musammat   Choti   had   mur- 
dered  the    boy.     Musammat   Choti    was  taxed   with   the    murder  and 
she  appears    to  have    alleged   that    Sri     Ram     murdered    the    boy 
and  that  she  herself  had  nothing  to  do  with  the  murder.    She  then 
appears  to  have  given  information  to  the  Police  as  to  the  ornaments 
which  the  boy   was   wearing  on   the   afternoon   in   question,   and   she 
subsequently  pointed  out  the  place  in  one  of  the  rooms  of  her  house  in 
which  the  dead  body  was  found.     She  also  gave  up  the  ornaments  which 
the  unfortunate  lad  was  wearing.     Sri  Ram  disappeared  from  the  village 
and  wa3  not  arrested  until  the  2  Uh  of  August  last.    In   the  meantime, 
Maaammat  Choti  was  examined  as  a   witness   under  section    164  of  tho 
Code  of  Criminal  Procedure,  and  reliance  was  placed  in  the  Court  below 
upon  the  allegation  contained  in  her  statemsnt  so  made.     She   says   in  it 
that  the  boy  on  the  afternoon  in  question   went   into  the   chaupal  with 
SriRamtoplay  a  game  of  fatzri,  that  she  looked   in  and   saw  Sri  Ram 
catch  hold  of  the  boy  and  as  she  says  twist  his   throat.    She  asked  Sri 
Ram  what  he  had  done  and  Sri  Ram  told  her  to  keep  quiet.     She  then 
says  that  she  came  into  the  house  and   told  Sri  Ram's  wife  that  her 
husband  had  murdered  Bhuri*s  son.    Then  she  says  that  in   the  evening 
Sri  Ram  took  the  dead  body  of  tho  boy  inside  the  house  and  disposed  of 
It  in  some  chaff,  but  that  on  tho  following  day  he  brought  a  spade  from 
his  house,  dug  a  pit  in  her  house  and  buried  the  corpse  in  that  pit  and 
placed  fearth  over  it,  and  afterwards  Sri  Ram  disappeared  from  the 
village.    She  further  in  her  statement  said  that  the   boy  was   wearing  a 
pair  of  churia  and  three  balls,  and  that  these  were  taken  off  by  Sri  Ram 
and  concealed  by  him  in  the  wall  of  her   house.    She  further  says  that 
she  pointed  out  the  place  where  the  corpse  was  buried  and  also  the  orna- 
ments.   Beyond  this  statement  made  by  Musammat  Choti  when  she  was 
under  examination  as  a  witness,  the  evidence  which  was  adduced  on  behalf 
of  the  prosecution  is  most  meagre.     Bhuri,  the  father  of  the  unfortunate 
lad,  knows  little  or  nothing.     He  says  that  at  8   p.  m.  of  the   evening  of 
the  murder,  Sri  Ram  went  to  a  well  and  shouted   that  Goli  Batta  was 
inside  the  well  and  that  this  aroused  the  suspicion   of  the  villagers.    He 
w  supported  in  this  statement  by  his  elder  brother  Piare,  who  says  that 
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Eolka  Persbad  informed  him  that  he  had  seen  the  boy  at  the  door  of  Sri 
Ram's  house  at  noon  and  that  after  7  p.  m.  Sri  Ram  went  to  a  dry  well 
and  called  out  Qoli  Batta's  name  and  actually  told  the  witness  that  Goli 
Batta  answered  him  from  below.  Now  it  is  a  remarkable  fact  that  in 
the  report  which  was  made  on  the  subsequent  morning  by  Piare  to  the 
police  not  a  word  is  said  of  this  remarkable  fact,  namely  that  Sri  Gam 
had  stated  that  the  boy  was  in  the  well.  If  such  a  thing  had  happened, 
it  would  have  so  impressed  itself  upon  the  mind  of  Piare,  the  child's 
uncle,  that  he  would  undoubtedly  have  mentioned  it  to  the  Police. 
Nothing  whatever  is  mentioned  in  regard  to  it  in  the  first  report,  it 
also  seems  hard  to  understand  how  Sri  Ram,  if  he  had  been  guilty  and 
was  aware  that  the  body  of  the  boy  had  been  disposed  of  in  the  hoo9d 
of  Musammat  Choti,  would  have  told  such  a  barefaced  falsehood  to  the 
persons  who  were  in  search  of  the  boy,  namely  that  the  boy  was  in  the 
well  and  that  he  had  answered  him  when  called.  The  falsity  of  the 
assertion  would  at  once  hare  been  discovered  by  an  examination  of  the 
well.  There  is  no  other  evidence  upon  the  record  which  is  of  any  value 
in  helping  us  to  come  to  a  conclusion  as  to  the  truth  of  the  charge 
against  the  appellants.  Now,  undoubtedly  the  unfortunate  lad  was 
murdered  and  was  no  doubt  murdered  for  the  sake  of  his  omaments, 
which  were  of  the  value  of  R3.  25.  It  is  clearly  established  that  the 
body  of  the  boy  was  found  in  one  of  the  rooms  of  the  house  in  which 
Musammat  Choti  resided,  and  it  is  also  clearly  established  that  Musam- 
mat Choti  pointed  out  where  the  dead  boy  was  deposited  and  also  gave 
up,  or  at  least  pointed  out,  where  the  ornaments  were  placed,  which  the 
boy  wore  on  the  afternoon  of  his  death.  The  question  is  'whether  these 
circumstances  are  such  as  to  justify  the  Court  in  coming  to  the  conclusion 
that  either  Sri  Ram  or  Musammat  Choti  took  part  in  the  murder  or 
themselves  committed  the  murder. 

We  shall  first  take  the  case  of  Sri  Ram.  The  only  evidence  against 
him  is  the  evidence  of  the  two  witnesses,  Bhuri,  father  of  the  boy,  and 
Piare,  and  also  of  Kalka.  That  evidence,  if  true,  only  proves  that  Sn 
Ram  told  the  villagers  that  the  boy  was  in  the  well.  There  is  also  the 
fact,  upon  which  a  Court  is  always  entitled  to  lay  some  stress,  nanaely, 
that  Sri  Ram  disappeared  the  day  alter  the  murder.  There  is  no  other 
legal  evidence  to  connect  Sri  Ram  with  the  murder.  The  learned 
Sessions  Judge  appears  to  have  used  the  deposition,  which  was  made  by 
Musammat  Choti  under  section  164  of  the  Criminal  Procedure  Code^  ^ 
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evidencec  against  Sri  Ram.     But  Musammat  Choti  who  made  this  deposi- 
tion,  though  a  witness  at  the  time  when  she  made  it,  was  not  a  witness  at 
the    trial,  but  a  co-accused,  and  consequently  Sn  Ram  had  no  opportunity 
of  cross-examining  her.    In  no  way  could  her  statement  made  under 
section   164  be  used  in  evidence  against  Sri  Ram.     It  may  be  used  as 
evidence    against  herself,   but  certainly  not  as   against  Sri   Ram.     It 
appears  to  us  that  tbo  learned  Sessions  Judge  ought  not  to  have  admitted 
that  statement  as  evidence  against  Sri  Ram.     And  if  that  evidence  is  left 
out  of  consideration  there  is  really  no  evidence  worth  the  name  upon 
which  a  Court  would  be  justified  in  finding  that  Sri  Ram  was  guilty  of 
the  murder.    The  learned  Government  Advocate  has  seen  tlie  weakness 
of  evidence  which  has  been  given  against  Sri   Ram  and  has  really  not 
been  able  to  press  the  case  as  against  him.     Th3  evidence  is  suoh  as  to 
create  a  case  of  the  strongest  suspicion  against  the  members  of  the  house- 
hold of  Baldeo,  and  no  doubt,  the  disappearance  of  Sri  Ram   is  a  fact 
which    is  not  at  all  in  his  favour,  but  at  the  same  time  it  is  not  to  be 
overlooked    that  when  a  charge  is  brought  by  neighbours  against  a 
villager,   frequently  we  find  that  the  villager  disappears  from  the  village 
out  of  fear  of  the  consequences  of  the  suspicion  aroused  against  him. 
We  do  not  think,  therefore,  that  we  could  safely  rely  upon  this  evidence 
as  establishing  the  guilt  of  Sri  Ram.    There  is  not  merely  a  doubt,  but 
a  strong  doubt  in  his  favour,  and  he  is  entitled   to  the  benefit  cf  the 
doubt.     We  must,  therefore,  set  aside  the  conviction  in  his  case  and 
order  his  release. 

As  regards  Musammat  Choti,  the  case  seems  to  be  still  weaker.    The 
evidence  for  the  prosecution  is  equally  weak.     With  the  exception  of 
the  statement  contained  in  her  deposition  taken  under  section   164  and 
to  the   fact  that  she  pointed  out  where  the  dead  body  was  to  be  lound 
and  also  handed  over  the  ornaments,  there  is  nothing  to  connect  her 
with  the  murder  of  this  lad.    Her  statement  is  not  a  confession  of  guilt, 
but,  on  the  contrary,  as  she  asserts  of  entire  innocence.    She  says  in  it 
that  Sri  Ram,  her  brother-in-law,  was  the  murderer  of  the  boy,   that  Sri 
Ram  told  her  to  be  quiet,  and  he  buried  the  body  of  the  boy  in  the  room 
of  her  house  and  concealed  the  ornaments,  which  he  was  wearing,  in 
that  room.     She  nowhere  in  her  evidence  implicates  herself  as  a  partici- 
pator in  the  murder.     Though  it  may  be  that  her  statement  would  be 
sufficient  upon  which  to  base  a  conviction  under  section  411  of  being  in 
possession  of  stolen  property,  and   perhaps  also   under  section  201  of 
causing  the  disappearance  of  evidence,  the  evidence  is  altogether  meagre 
and  uneatiefactoiy  cnwhichtojufttify  a  ccnviction  of  muider,  and  in 
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her  case  also  we  must  set  aside  the  coaviction  and  direct  her  release. 
If  the  Magisterial  authorities  think  that  there  is  sufficient  ground  against 
her  for  a  charge  under  the  two  sections  to  which  we  have  referred  or 
one  of  them,  it  will  be  open  to  them  to  take  action,  notwithstandin  g  her 
acquittal  on  the  charge  of  murder. 

We,  therefore,  for  the  foregoing  reasons,  set  aside  tlie  convictions, 
and  acquitting  both  the  appellants  of  the  offences  of  wliich  they  have  been 
convicted,  we  direct  that  the  appellants  be  forthwith  released. 

Appeal  allowed— Conviction  set  aside. 

(10  P.  R  Or.  of  1905). 
IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 
Oct.  12     [CRIMINAL  REVISION  No.  915  of  1904]     1901 

Present  :-Sir  William  Clark,  Kt.,  Chief  Justice,  and  Mr.  Justice 

Rattigan. 
KING-EMPEROR  Versus  HIMAYAT  ALL 

Perwl  Code  {Act  XLV  of  1S60),  «.  ISd^-Warrant  of  aUaehment  illegal— Obstrue- 
tion  to  execution  of  euch  warrant. 

An  obstruction  to  the  execution  of  an  illegal  or  ultra  virea  warrant  of  attachment 
is  not  an  offence  under  section  186  of  the  Indian  Penal  Ode. 

The  proceedings    were  forwarded   for  revision  on   the  following 
grounds  : — 

Sardar  Wala  Gauhar,  Magistrate,  Ist  class,  Rohtak,  convicted  Himayat  Ali,  a 
proprietor  in  the  Rohtak  village,  for  obstructing  two  tahail  chaprasis,  who,  on  the 
authority  of  a  warrant  of  distraint  under  Section  70  of  the  Land  Revenue  Act,  signed 
by  the  Collector  of  the  District,  went  to  his  house  for  attaching  Lis  movable  property  in 
his  default  of  repaying  his  share  of  compensation  under  the  Land  Acquisition  Act  after 
the  Government  had  restored  the  lund  acquired  and  also  for  an  arrear  of  mutation  fee. 
The  Magistrate  has  found  that  the  Collector  had  no  authority  to  issue  any  such  warrant 
for  the  recovery  of  the  compensation  money,  but  has  held  that  still  the  accused  was  not 
justified  in  resisting  the  attachment  and  fined  him  Rupees  5,  under  Section  186,  Indian 
Penal  Code. 

The  accused  applies  for  revision  of  the  order  fining  him,  on  the  ground  that  the 
Collector  had  no  authority  to  recover  the  compensation  paid  by  issuing  a  warrant  of 
attachment  under  Section  70  of  the  Land  Revenue  Act,  and  therefore  the  resistance, 
even  if  it  was  done,  was  no  offence.    He  relies  on  Queen  Empreea  v.  Tidal  Ram  (1). 

(I)  L  L.  R^  13  Bom.,  168. 
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It  appears  that  the  Government  acquired  some  land  for  Railway  purposes.  After 
taking  away  the  old  brick  pieces  from  it,  the  Government  restored  the  land  to  the 
proprietors,  agreeing  to  take  a  share  of  the  compensation  paid  by  four  instalments. 
The  Collector  or  rather  the  Tahsildar  negotiated  with  the  headmen  only.  They  took 
on  themselves  to  repay  the  share  of  the  compensation  in  four  instalments  to  the  Govern- 
ment. The  accused,  who  is  a  proprietor  in  the  village,  refused  to  psy,  on  the 
ground  that  his  land  was  under  mortgage  and  that  he  had  not  received  the  compensa- 
tion, and  that  it  be  recovered  from  the  mortgagee  who  had  received  it.  The  headmen 
who  had  paid  to  the  Government  sought  the  help  of  the  'J'ahsildar,  and  on  the  report 
of  the  Tahsild.ir  the  Collector  gave  them  a  warrant  of  attachment  under  Section  70 
of  the  Land  Revenue  Act.  The  headmen  and  the  two  tahs'd  chapraeis  who  went  to 
execute  the  warrant  came  back  and  reported  that  they  were  resisted  by  the  defaulter. 
He  was  charged  imder  Section  186,  Indian  Penal  Code,  and  the  case  was  clialaned  to  the 
Magistrate. 

I  have  already  given  the  reason  which  he  gives  for  his  conviction. 

Now  neither  any  arrear  of  land  revenue  can  be  recovered  by  a  warrant  of 
attachment  under  the  Land  Kevenue  Act  after  the  headman  has  paid  the  revenue  of  the 
share  of  the  defaulter  into  the  Government  Treasury  (see  Revenue  Circular  No.  34, 
clause  10),  nor  can  the  compensation  money  be  recovered  in  the  way  (see  Revenue 
Circular  No.  51  clause  71).  The  warrant  was  indisputably  illegal.  The  question  is 
whether  Section  186  applies  to  the  case  of  an  illegal  and  invalid  warrant  of  attachment 
nnder  Section  70  of  the  Land  Revenue  Act.  I  could  not  find  any  ruling  of  the  Cliief  Court 
on  this  point,  hut  Queen-Empreaa  v.  Tuhi  Ram  (1)  is  on  all  fours  with  the  present 
case.  The  Magistrate  is  in  my  opinion  wrong  in  distir^guishing  it  from  the  present 
case. 

I  recommend  that  the  Judges  of  the  Chief  Court  may  be  gracious  enough  to 
revise  the  order  of  the  Magistrate  by  setting  aside  the  conviction  and  remitting  the 
fine,  if  my  view  of  the  case  be  correct. 

The  judgment  of  tlie  Chief  Court  was  delivered  by  :  — 

Clarky  Ca  J.— The  warrant  of  attachment  was  illegal  and 
the  accused  committed  no  offence  under  section  186,  Indian  Penal 
Code,  in  resisting  its  execution  ;  he  used  no  violence  in  so  resisting. 

We  agree  with  the  view  taken  in  Queen-Empress  v.  Tutsi  Ram  (1) 
and  Abdul  Gafur  v.  Queen-Empi^ess  (2).  We  accej)t  the  revision  and  set 
aside  the  conviction  and  remit  the  fine. 

Application  allowed. 


(1)  I.  L.  R.,  13  Bom.,  168.  (2)  I.  L.  R.,  23  Gale,  896. 
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(11  P.  R.  Cr,  of  1905). 
IN  THP:  chief  court  of  the  PUxXJAB,  LAHORE. 
Sep.  8     [CRIMINAL  REVISION  No.  725  op  1904]      1901. 

Present : — Mr.  Justice  Uobertson. 
NIHAL  SINGH  Versiin  KING-EMPEROR. 
Cr'imtnal   Procedure  Code  (Act   V  of    JS9S),  a.   422—Diamla8al    of  Criminal 
App.'il  in  default— Notice — Pinctiee. 

AVhen  notice  is  issued  to  an  appellant  in  a  Criminal  case  to  appear  at  head- 
quarters, and  on  the  date  fixed  tlie  officer  before  whom  he  is  cited  to  appear  is  not 
present  at  the  head-quarters,  the  appeal  ought  not  to  be  dismissed  in  default. 

The  projier  c(jurse  in  such  cases  is  to  fix  a  fresh  date  and  issue  fresh  notice. 

An  appeal  in  a  criminal  case  cannot  be  dismissed  in  default. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

RobortSOn^  «!■ — When  notice  is  issued  to  an  appeUant  in  a 
Criminal  case  to  appear  at  head-  quarters,  and  on  the  date  fixed  the  officer 
before  whom  he  is  cited  to  appear  is  not  present  at  head-quarters  it  does 
not  justify  a  dismissal  in  default  that  general  orders  have  been  issued  to 
direct  such  appellant  to  follow  such  officer  into  camp.  Still  less  is  such  a 
course  justifiable  when  it  is  not  shown  even  that  the  appellant  wns  not 
present  at  head-cjuarters  on  the  date  in  question,  or  that  any  orders 
to  follow  the  officer  into  camp  were  ever  communicated  to  him.  The 
proper  course  in  such  cases  is  to  fix  a  fresh  date  and  issue  fresh  notice. 
I  would  further  note  that  as  laid  down  in  Koiira  v.  Crown,  (1)  an 
appeal  in  a  Criminal  case  cannot  be  dismissed  in  default. 

I  set  aside  the  order  of  the  District  Magistrate  of  12th  February  1901, 
and  direct  that  the  appsal  be  now  heard  according  to  law. 

Application  allowed. 


(i:?  P.  R.  Or.  of  1005). 
IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 
Oct.  31    (CRIMINAL  REVISION  No.  963  of  1904.;     1904. 
Present : — Mr.  Justice  Rattigan. 
KARIM  BAKHSH   Versus  KINGEMPEROR. 
(1)  21  P.  R.  Cr.  of  189j. 
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Penal  Coile  [Act  XLV  of  1S60),  s.  211— False  charge  to  Police— Keeeasky  of 
prorlng  that  there  icaii  no  just  or  lawful  ground  for  such  charge -Communication  to 
Police  on  authority  of  others —Xo  personal  hnoiclcJgc-Suspicion—i'riininal  Procedure 
Code(ArtV  of  IS^iS),  ss.  105  {!)  {h),^S7— Disqualification  of  Magistrate  to  tahe  cog- 
nizance of  0 fence  when  information  addressed  to  Police— Revision— Uigh .  Court  going 
hehini  findings  of  facts  by  lover  Courts-Grounds. 

The  petitioner  addressed  a  ruqa  (letter)  to  the  Police  in  which  he  did  not 
claim  any  personal  knowledge  of  the  facts,  but,  on  the  authority  of  information 
supplied  to  him  by  others,  stat3d  that  a  certain  person  had  murdered  a  woman. 

/M/Z -That  unless  a  person  makiug  a  charg3  under  section  211,  Penal  Code, 
actually  knows  that  there  is  no  just  or  lawful  ground  for  it,  he  is  not  guilty  of  tfa« 
offence  and  cannot  properly  be  convicted  of  it.  The  prosecution  must  prove  that  there 
was  no  just  or  lawful  ground  for  the  charge,  and  unless  this  is  proved  the  informer 
must  be  acquitted. 

HcW //trr/tcr —That  section  195  (I)  (?>),  Criminal  Procedure  Code,  does  not  deal 
with  or  refer  to  such  ofTen(!e8  under  s.  211,  Penal  Code,  as  are  not  committed  in,  or  in 
relation  to  any  proceeding  in  any  Court.  Therefore,  where  a  false  charge  is  made  to 
the  Police  and  on  the  Police  report  the  Magistrate  directs  prosecution  of  the  informer, 
he  is  not  disqualified  from  taking  cognizance  of  the  case  himself. 

Held  also — That  a  )Iigh  Court  will  not  ordinarily,  in  the  exercise  of  its  criminal 
refisional  jurisdiction,  go  behind  the  findings  of  tlie  lower  Courts,  but  where  th« 
findings  upon  the  facts  aie  inadequate  and  the  construction  of  a  document,  on  which  the 
qnestion  of  guilt  or  innocence  largely  depends,  erroneous,  the  High  Court  has  power 
to  go  fully  into  the  facts. 

Mian  Muhammad  Shaft,  for  petitioner. 

Thejadgment  of  the  learned  Judge  was  as  follows  : — 

B^attigan^  J,- -Petitioner  was  convicted  by  the  District  Magistrate 
of  Hoshiarpur  of  an  offence  under  Section  211,  Indian  Penal  Code,  and  was 
sentenced  to  1|  years'  rigorous  imprisonment  (three  months'  solitary  con- 
finement) and  Rs,  50  fine.  The  conviction  and  sentence  were  upheld  on 
appeal  by  the  Sessions  Judge,  and  petitioner  has  now  applied  to  this 
Court  on  the  revision  side.  Tlje  admitted  facts  of  the  case  are  that,  on 
the  16th  day  of  August  1903,  the  petitioner  went  to  tliana  Balachaur  and 
there  wrote  and  presented  to  the  sergeant  in  charge,  Gopal  Das  (prosecu- 
tion witness  1)  a  certain  ruqa  (exhibit  P  1). 

As  a  great  deal  turns  upon  this  ruqay  I  will  give  its  terms  in  full  as 
translated.    It  is  to  the  following  effect  * — 

"To  the  Deputy  Inspector— With  due  respect  and  honour  I  beg  to 
bring  to  vour  kind  notice  thai  i  was  ont  in  the  fields  for  the  usual  Iras- 
^dry  work,  and  that  when  I  returned  borne*  I  was  astonished  to.  hear 
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of  the  sudden  death  of  Musammat  Rali,  widow  of  Chatra,  as  a  little  before 
she  was  reported  to  have  died  slie  was  seen  walking  in  the  fields  and  dis- 
tributing lasMi  to  her  ploughmen.  Immediately  after  this  J  hare  heard 
from  certain  men  and  women  of  the  village  that  she  had  been  strangled 
by  Devi  Chand  (her  husband*8  nephew)  in  a  fight  ^hich  had  ensued  be- 
tween her  and  Devi  Chand,  and  that  her  death  was  the  result  of  the  scuffle. 
After  this  on  question  put  by  the  patwari  and  lambardar  of  the  village 
as  to  what  had  happened  to  Musammat  Rali,  the  above  Devi  Chnnd 
told  them  that  at  first  she  had  fever  for  10  or  11  days,  and  that  to-day 
she  was  attacked  by  colic  in  addition  which  caused  her  death.  The  patwari 
then  asked  him  whether  she  had  been  attacked  with  cholera.  Devi  Chand 
replied  she  had  never  vomited  nor  purged,  but  had  simply  been  pros- 
trated by  colic,  in  consequence  of  which  she  died.  As  Devi  Chand  had 
managed  to  have  her  dead  body  burnt  or  cremated  at  once,  the  lambardar 
and  chaukidar  were  left  in  darkness  as  to  when  and  how  she  had  died 
and  whether  colic  was  really  the  cause  of  her  death,  or  if  it  had  occurred 
otherwise.  As  Devi  Chand  had  told  the  patwari  that  Musammat  Sali 
had  died  of  colic  and  fever  and  as  I  had  heard  from  the  people  something 
against  it,  viz.,  that  she  was  strangled  to  death  by  Devi  Chand,  I  therefore 
requested  the  lambardara  to  report  the  matter  in  the  thana,  which  they 
refused  to  do  on  the  ground  that  the  dead  body  of  the  woman  bad  al- 
ready been  burnt,  and  that  they  will  not  be  able  to  prove  it.  I  therefore 
send  you  this  information  by  post  directly.  1  will  be  able  to  prove  it 
if  called  upon  to  do  so. 

"I  may  add  that  the  event  had  occurred  at  noon  on  the  16th  August 
1903,  but  I  came  to  know  of  it  only  yesterday  evening.  Hence  I  reported 
it  to  you  to-day  after  tngutin/." 

Upon  this  the  Deputy  Inspector  made  an  investigation  and  came  to 
the  conclusion  that  Musammat  Rali  had  died  a  natural    death.    In  his 
report  he    suggested   that  the  petitioner  had  been  instigated  by  the 
patwari  to  make  a  charge  against  Devi  Chand  of  foid  play.    The  Deputy 
Inspector  recommended  that  petitioner  should  be  prosecuted,  under  Sec- 
tion 182,  Indian  Penal  Code,  and  this  recommendation  was  endorsed  by 
Lala  Dina  Nath,  Magistrate  Ist  class.    Before  sanctioning  the  prosecutioa 
however,  the  District  Magistrate  called  for  a  further  report,   whereupoa 
the  Magistrate  (Nawab  SaaduUa  Khan)  reported  that  he  had  after  further 
inquiry  come  to  the  conclusion  that  petitioner  was  acting  merely  upon 
what  he  had  heard  and  that  the  case  was  not  sufficiently  strong  againtt 
him  to  justify  his  prosecution.    The  District  Magistrate  thought  otherwise 
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and  hence  petitioner  a  prosecution  before  him  upon  a  charge  under  Sec- 
tion 211,  Indian  Penal  Code. 

For  the  petitioner  Mr.  Shafi  contends  that  the  District  Magistrate 
was  disqualified  from  trying  the  case  as  he  had  himself  directed  the  pro- 
secution; that  the  Sessions  Judge  had  not  disposed  of  the  appeal  in  a  pro- 
per manner,  and  that  upon  the  facts  no  offence  under  Section  211,  Indian 
Penal  Code,  had  been  proved,  the  petitioner  having  merely  acted  in  good 
faith  upon  the  information  supplied  to  him  by  others,  reliance  is  especially 
placed  on  Sir  Meredyth  Plowden's  judgment  in  Murad  v,  Queen-Em' 
press  (1). 

In  support  of  his  Grit  contention  Mr.  Shafi  refers  to  Sections  195  and 
487  of  the  Criminal  Procedure  Code.  Section  487  provides  that  **  no 
trudge  of  a  Otiminal  Court  or  Magistrate  other  than  a  Judge  of  a  High 
Court  and  the  Recorder  of  Rangoon  shall  try  any  person  for  any  offence 
referred  to  in  Section  195,  when  such  offence  is  committed  before  himself 
or  in  contempt  of  his  authority,  or  is  brought  under  his  notice  as  such 
Judge  or  Magistrate  in  the  course  cf  a  judicial  proceeding." 

Turning  now  to  Section   195, 1  find   that  in  clause  (6)  reference  is 
made  to  an  offenca  under  Section  211  Indian  Penal  Code,  but  only  when 
such  offence  is  committed  in,  or  in  relation  to,  any  "proceeding  in  Court." 
la  other  words  the  clause  does  not  deal  with  or  refer  to  such  offences  under 
Section  211  as  are  not  committed  in,  or  in  relation  to  any  procesding   in 
*Dy  Court,  Cf/.,  a  false  charge  to  the  police,  as  in  the  pre-^ent case,   where 
tbe  offence  alleged  is  that  the  petitioner  by  the  rtw/a  addressed  to  the  police 
instituted  criminal  proceedings  against  or  falsely  charged  Devi  Chand.  I 
hold,  therefore,  that  the  District  Magistrate  was  not  disqualified  from  try- 
ing tbe  present  case. 

As  regards  the  second  contention,  the  Sessions  Judge's  judgment  is 
vsry  brief  and  unsatisfactory  and  scarcely  deals  with  the  salient  points 
of  the  case.  The  Sessions  Judge  was  presumably  satisfied,  however,  of 
tbe  correctness  of  the  District  Magistrate's  conclusions  and  of  the  justice 
of  tbe  conviction. 

Upon  the  merits  Mr.  Shafi  strenuously  argued  that  the  petitioner 
nas  throughout  urged  that  he  acted  merely  upon  the  information  supplied 
^bim^  that  he  has  always  disclaimed  any  personal  knowledge  of  the  facts, 
that  there  was  no  enmity  between  him  and  Devi  Chand,  and  that  when 
te  stated  in  his  nwja  that  he  could,  if  called  upon,  **  prove  it,"  all  that  hQ 

(1)  £0  P.  R.,  Cr.  189i, 
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meant  was  that  he  coidd  prove  that  he  had  been  informed  that  Devi  Chand 
had  murdered  Musommat  Rali. 

Upon  full  consideration,  I  am  of  opinion   that  there  is  great  force  in 
these  arguments  and  in  the  contention  that  the  ruling  in  Murad  v.  Queen- 
Empress  (1),   which  was  given   upon   somewliat   similar   facts,     is   very 
apposite.     The  ruqa  presenteJ  by  the  accused  to  the   police    is  expressly 
based  upon  informatiou   alleged  to  have  been  supplied  by  otlinrs,  and  ii 
refers  to  certain  rumours  of  foul  play   which  had   come  to  ths    writer'^ 
knowledge.     But  it  also   ve»*y  fairly  sets  out  that  D^vi  Chand  denies  that 
the  woman's  death  was  due   to  other  than  natural   causes.     lu  fact    the 
writer  informs  the  police  not  only  of  the  charges  that  were  being  made  in 
the  village  against  Devi  Chand,  but  also   of  the  latter's   explanation  ia 
connection  therewith.     Then   it  is  clear  that,  when  the  police  made    their 
investigation  the  accused  was  able  to  produce  certain  persons  who  stated 
that  these  rumours  did  exist,  and  that  there  was  a  suspicion  against  Deri 
Chand.  These  statements   were  repeated   by  all  these  persons  (with  out 
exception,  namely,  Aliya)  before  Nawab  Saadulla   Khan,   Magistrate,  Is 
class,  who  made  an  inquiry  into  the  matter  uuder  the  orders  of  the  District 
Magistrate.     Lastiy,   before   the  District   Magistrate  himself  the   accjistd 
has  been  able  to  call  certain  other  persons  to  testify  to  the  existence  dthe 
suspicion.     The  District  Magistrate  does  not  attach  any   weight   to  tka 
evidence,  mainly  (as  it  seems  to  me)  because  none  of  the  four  persons  vtio 
gave  evidence  before  him  were  mentioned  by  the  accused  in  the    previous 
police  and   magisterial  proceedings,   while  the  earlier  witnesses  were  not 
produced  at  the  trial  before  him.     This  is  so,  but  it  is  to  be   remembered 
that   in  a  case  of  this  kind  accused  would  have  no  little  difficulty   (as   the 
accused   in  Murad  v.  Queen-Empress  had)   in  getting    witnesses  to  come 
forward  and  support  him  once  it  was  proved  that  the  suspicion  in  question 
was  without  foundation.     Moreover,  the  lambardars  and   chaukicar  of  the 
village,  with  the  exception  of  Umra.  lambardar,  who  is  said   to  be   ill,   are 
witnesses   for   the  prosecution,    the   principal   lambardar,  Mathra,  is  the 
uncle  of  Devi  Chand,  and   under  these  circumstancas  it  must   have   been 
difficult  for   the  accused  to  induce  any  one  to  come  forward  and   give 
evidence  in  support  of  the  defence  story,  which,  if  true,  would   implicate 
these  village  officials  in  a  grave  charge. 

And  in  this  connection  it  is  to  be  noted  that  Aliya,  who  spoke  in 
favour  of  accused's  story  during  the  police  inquiry,  has  subsequently 
turned  round  and  had  come  forward  as  one  of  the  witnesses  for  the  pro- 

(l)29r.R.,  Cr.  1894. 
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secution,  It  seems  to  me,  therefore,  that  the  accused  had  very  serious 
difficulties  to  contend  with  and  that,  if  in  spite  of  those  diflBculties  and 
oE  the  opposition  of  the  village  headmen,  he  has  been  able  to  produce  some 

evidence   in  support  of  his   allegations,  he  has  done  as  much  as  could 

possibly  be  expected. 

The  accused  has  throii«ihout   stated  that  he  was  not  in  the  village 
when  the  woman  died,   and  that  it  was  only   on  his  return  in  the  evening 
that  he  heard  of  the  suspicion   that  attached  to  Devi  Chand.     No  attempt 
has  been  made  to  show  ihat  this  statement   is  false,  and  I  see  no   reason 
for  refusing  to  believe  that  accused   was  actually   absent  at   the  time  of 
Musammat   Hall's  death.     He  must,  therefore,  have  been  dependent  on 
others  for  his  information,  and  it   is  incredible  that  he  should  have  told 
the   police   that    people   were   accusing   Devi    Chand   if,  at  the   time,  he 
knew  that  no  one  had  breathed  a  word  against  that   man.     He  must  have 
known  that  in  so  serious  a  case  the  police  would  certainly  make  an  investi- 
gation and  would  call   upon  him  to  produce  his  informants,  as  indeed  was 
the  case.     To  argue  that  the  accused,  knowing  all  this,  would   inform 
the  police  that  people  were  accusing  Devi  Chand  of  murder,  while  all   the 
time  he  was  fully  aware  that  no  one  so  accused  Devi   Chand,  would  be  to 
assume  that  the  accused  is   either  a  lunatic  or  an  idiot.     The   District 
Magistrate  has,  I  think,  realised  this,  for  he  says  in  his  judgment  that  the 
contents  of  the  iniqay  though  couched  in  the  form  of  a  report  of  rumours 
heard  do  in  point  of  fact  amount  to  a  charge  of  murder,  and  that   they 
were   so   intended  to  be  taken.     He  especially  refers   to  the  words  which 
cecur  towards  the  end  of  the  ruqa  "  kamtrin   is   hat  ha  sahut  deveqa.  "     I 
am  unable  to  put  this  construction  on  the  document.     It  seems  to  me  that 
in  the  ruqa   the   accused  clearly  and  emphatically   states,    and  in  more 
places  than   one,  that  he  personaUy  knows  nothing  as  to  how  the  woman 
met  her  death  and  that  he  is   giving  merely  the  suspicion  of  others.     He, 
no  doubt  finishes  up  by  saying  that  he  will  give  proof  if  called  upon,  but 
to  me  these  words  mean  that   he  will  prove  that  he  has  been  informed  by 
certain  persons  that   Devi  Chand  strangled    Musammat  Rali,  and  that  he 
will  produce  these  persons.     How  could  he,  who  had  upon  his  own  show- 
ing, been  in  the  fields  all  day  and  only  returned  (as  he  says)  to  the  village 
in  the  evening  after  Musammat  Rali's  death,  which  occurred  about  mid- 
day, himself  prove  that  Devi  Chand  had   quarrelled  with  his   aunt   ard 
killed  her  ?     It  would  bo  absurd  for  a  man  who  begins  by  saying  that  he 
was  away  when  a  certain  occurrence  happened,  and  that  he  has  heard  of  it 
from  others,  to  undertake  to  do  more  than  produce  the  latter  if  an  investi- 
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gation  were  held.  And  in  this  case  what  the  accused,  accordiog  to  my 
reading  of  the  words,  undertook  to  do,  he  actually  did  accomplish,  for  he 
brought  forward  four  persons  in  support  of  his  allegation  that  suspicioa 
existed.  I  am  satisfied,  then,  that  accused  was  informed  on  his  return  to 
the  village  that  suspicion  existed  against  Devi  Chand  and  that  he  never 
intended  to  do  more  than  report  to  the  police  that  such  rumours  were 
rife. 

He  was  possibly  reckless  in  accepting  his  informant's  version  as  to 
the  cause  of  Musammat  Rali's  death,  but  1  believe  that  ho  bona  fide  be- 
lieved that  there  was  some  truth  in  it.  It  is  not  shown  that  he  had  any 
special  cause  of  enmity  with  Devi  Cband.  This  is  the  finding  of  the  Dis- 
trict Magistrate  and  it  is  obviously  correct.  There  was,  therefore,  no 
reason  vrhy  he  should  bring  the  rumours  to  the  notice  of  the  police  unless 
he  really  thought  there  was  some  foundation  for  them. 

In  the  case  to  which  I  have  already  referred,  Plowden,  S.  J.,  observes 
that  for  the  purposes  of  Section  211,  Indian  Penal  Code,  it  is  not  enough 
to  show  that  the  charge  was  falsely  preferred  in  bad  faith  with  a  view  to 
do  mischief  to  the  person  accused  ;  it  must  further  be  proved  that  the  pro- 
ceedings were  instituted  or  charge  made  by  the  accused  **  knowing  there 
was  no  just  or  lawful  ground  for  such  proceeding  or  charge."  'Die 
learned  Judge  continues  :  "  It  is  of  great  importance  to  the  adminis- 
tration of  justice  in  this  country  that  this  section  should  be  correctly 
understood  and  applied.  Unless  the  person  making  a  charge  actually 
knows  that  there  is  no  just  or  lawful  ground  for  it,  he  is  not  guilty  of 
the  ofEence  and  cannot  properly  be  convicted  of  it.  It  is  not  enough 
to  lind  that  he  has  acted  in  bad  faith,  that  is,  without  due  care  or  inquin' 
or  that  he  has  acted  maliciously  or  did  not  believe  the  charge  to  be 
true.  The  actual  falsity  of  the  charge,  recklessness  in  acting  upon  in- 
formation without  testing  it  or  scrutinising  its  sources,  natural  malice  to- 
wards the  persons  charged,  these  are  all  relevant  evidence,  more  or  less 
cogent,  but  the  ultimate  conclusion  must  be,  in  order  to  satisfy  tbe 
definition  of  the  offence,  that  the  accused  knew  that  there  was  no  just  or 
lawful  ground  for  proceeding.  It  may  be  difl&cult  to  prove  this  knowledge, 
but  however  difficult  it  may  be,  it  must  be  proved,  and  unless  it  is  proved 
the  informer  must  be  acquitted." 

The  District  Magistrate  has  believed  the  evidence  for  the  prosecution 
and  has  apparently  found  that  no  suspicion  existed  in  the  village  that 
Jiusammat  Rali  had  been  murdered. 
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Both  be  and  the  Sessions  Jjidge  seem  to  attack  great  value  to  the 
cbaukidar's  register  according  to  an  entry  in  which  Musammat  Rali  died 
on  the   15th  August.     The  report  was   not  made  to  the  thana  until  the 
1 7th.     From  this  the  District  Magistrate  holds  that  it  is  "not  an  unreason- 
able inference  that  the  accused  deliberately  delayed  his  report  at  the  thana 
until  Musammat  Riili*8  body  had  been  disposed  of  and  a  certain  means  of 
gauging  the  truth  or  falsity  of  his  report  thus  removed.  "  Here  again  1 
fiDcl  myself  unable  to  adopt  the  District  Magistrate's  view.   The  entry  in 
the  chaukidar's  report  was  made  by  the  patwari  and  the  latter  has  not  been 
called  as  a  witness.     It  bears  the  attesting  seal  of  one  lambardar,  and  that 
lambardar  is  Mathra,  the  uncle  (or  very  near  relative)  of  Devi  Chand.    As 
has  been  remarked   by  a  learned  Judge  of  great  experience  in  such 
matters,  these  chaukidar  registers  **  cannot  yet  be  held  to  be  very  weighty 
evidence  as  to  dates,   and  they  are  easily  tampered  with,  "  (Robertson,  J., 
in   No.    51,   Punjab  Recordy  1900).     And   it  must  be  remembered  that 
accused's  allegation  is  that  the  body  was  disposed  of  at  once  after  death. 
Assuming  that  the  death  took  place  (as  accused  says)  at  mid-day  on  the 
16th  August,  and  that  the  body  was  burnt  immediately,  explanation  would 
certainly  have  been  asked  for  by  the  police,  on  their  arrival  on  the  17th, 
as  to  the  reason  for  this  unusually  speedy  cremation.    It  was  necessary, 
therefore,  upon  this  assumption  to  antedate  the  death,  and  the  fact  that  of 
the  lambardars  only  Mathra  is  found  to  have  attested  the  entry  is  not 
without  significance.    But  however  this  may   be,   I  cannot  accept  the 
entry  as  conclusive  evidence  that  Musanmiat  Rali  died  on  the  15th. 

As  regards  the  evidence  for  the  prosecution,,  I  find  it  impossible  to 
attach  any  great  value  to  it.  The  lambardar  and  chaukidar  who  made  no 
report  of  a  suspicious  death  are  bound  to  assert  that  that  death  was  not 
suspicious.  They  may  have  been  satisfied  themselves  that  Devi  Chand's 
story  was  true,  or  they  may  have  been  influenced  by  Mathra,  who  is 
apparently  a  man  of  weight  in  the  village,  to  accept  Devi  Chand's  story, 
hut  whatever  the  motive  for  their  conduci,  they  could  hardly  say  that 
there  were  rumours  agamst  Devi  Chand  in  view  of  their  omission  to  report 
these  rumours  at  the  thana.  Of  the  other  witnesses,  Devi  Chand  woidd 
obviously  not  support  accused.  Gopal  Das,  Sergeant,  gives  merely  formal 
evidence  as  to  the  presentation  of  the  ruqa,  and  Pira  has  admittedly  been 
plaintiff  (together  with  another  witness,  Natha,  lambardar)  in  a  pre-emption 
suit  against  accused.  Of  the  two  remaining  witnesses,  one  Aliya  has 
previously  supported  accused's  story.  Thus  only  one  witness,  Muhammad 
Bakhsh,   remains,  and  he  merely  states  that  no  one  in  his  presence  ex- 
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pressed  suspicion  that  Devi  Chand  had  murdered  Musammat  Rali.  He 
is,  however,  clearly  lying  when  he  says  that  at  the  police  investigation,  at 
which  he  says  he  was  present,  no  one  said  that  Devi  Chand  had 
killed  the  woman.  The  pjlice  proceedings  show  that  this  is  false. 
Thus  for  one  reason  or  another  the  evidence  for  the  prosecution  is  not  so 
strong  as  to  prove  beyond  any  doubt  that  rumour  was  not  rife  in  the 
village  regarding  the  cause  of   Musammat  Rail's  death. 

Another  point  upon  which  the  District  Magistrate  has  laid  stress  is 
the  non-production  of  Umra  as  a  defence  witness.  But  according  to  the 
witnesses  for  the  defence  (and  their  evidence  stands  uncontradicted) 
Umra  was  ill  at  the  time  of  the  trial.  In  addition  to  this  it  is  to  be  re- 
membered that  Umra  is  a  near  relative  of  the  accused,  and  the  latter  may 
have  thought  that  under  these  circumstances  his  evidence  would  carry 
little  or  no  weight.  In  so  thinking  he  may  have  been  right  or  wrong, 
but  seeing  that  one  of  the  first  questions  usually  put  to  a  witness  in  cross- 
examination  is  as  to  his  relationship  with  either  an  accused  or  a  complainant 
(as  the  case  may  be),  and  that  the  value  of  the  witness'  statements  largely 
depends  on  the  answer  he  can  give  to  this  question,  it  may  well  be  (as  Mr. 
Shafi  suggests)  that  accused  did  not  think  it  worth  while  prolonging  the 
case  by  asking  for  Umra's  evidence  to  be  taken  on  commission. 

Upon  the  whole  case  I  am  satisfied  that  certain  persons  in  the  village 
did  suspect  Devi  Chand  of  having  caused  the  death  of  Musammat  Rali, 
that  they  communicated  their  suspicion  to  accused,  and  that  accused  did 
no  more  than  inform  the  police  of  the  existence  of  the  suspicions.  I  do 
not  think  that  he  acted  maliciously,  or  that  he  knew  that  there  was  no  just 
or  lawful  ground  for  informing  the  police  that  suspicion  attached  to  Devi 
Chand. 

Upon  these  findings  I  must,  upon  the  authority  cited,  hold  that 
accused  has  been  wrongly  convicted  and  that  he  should  be  acquitted  of  the 
offence  for  which  he  was  charged. 

The  case  has  come  before  me  on  revision  and  ordinarily  I  would  not 
have  gone  behind  the  findings  of  the  lower  Court.  Here,  however,  I  consider 
that  the  District  Magistrate's  construction  of  the  rtiqa  was  erroneous,  and 
that  the  question  of  the  guilt  of  the  accused  very  largely  depends  upon 
the  true  meaning  of  that  document.  Further,  thc  judgment  of  the 
Sessions  Judge  is  so  short,  and  the  case  as  a  whole  so  inadequately  con- 
sidered, that  I  can  hardly  regard  his  as  independent  findings  upon  the 
facts.  For  these  reasons  I  have  gone  fully  into  those  facts,  with  the  result 
that  I  am  unable  to  uphold  the  conviction,  which  is  hereby  eet  aside  and 
the  accused  acquitted. 

Application  allotoed. 
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(7  Bom.  L.   22.,  lOf) 

IN  THE  HIGH  COURT  OF  .lUDtCATURE  AT  BOMBAY. 

Nov.  28  [ORIGINAL  CRIMINAL]  1904. 

Present  : — Mr.  Justice  Batty. 

EMPEROR,  V.  ROBERT  COMLEY. 

Criminal  Procedure  Code  (Act  V  of  1S93),  Sees.  447,  449^Re8ident  at  Aden— 
Seastona  Court— Trannfer  of  ease— 11  igh  Court— Aden  CouHe  Aet  {Bom.  Act  11  of 
1S041  8.  20. 

The  Resident  at  Adeo,  who  has  a  case  committed  to  his  Conrt  under  s.  447  cX 
the  Criminal  Procedure  Code,  is  not  competent  to  transfer  the  case  to  the  High  Court  of 
Bombay  under  a.  449  of  the  Code,  when  he  feels  that  the  accused  being  a  European 
British  subject  cannot  be  adequately  punished  by  him.  Tbe  powers  of  the  Court  of 
S'siiion  conferred  upon  tlio  Resident  by  the  Aden  Courts  Act  1864,  are  not  merely  such 
as  are  defined  in  the  Criminal  Procedure  Code  but  such  as  are  provideil  expressly  in 
the  Act  itself :  and  s.  449  of  the  Criminal  Procedure  Code  cannot  affect  those  provisions. 

The  facts  appear  from  the  judgment. 

Mr.  Yoiinj  for  the  Crown. 

Mr.  Kirkpatriek,  for  the  accused. 

Bfttty  «!■ — The  Magisterial  enquiry  in  this  case  was  conducted 
by  Lieutenant-  Colonel  Davie?,  purporting  to  be  District  Magistrate  at 
Aden,  who  on  the  13th  August  1904  under  a.  447  of  tbe  Criminal 
Procedure  Code  committed  the  case  to  the  Court  of  Session. 

The  Resident  at  Aden,  after  the  accused  persons  had  been  placed  at 
the  Bar  of  his  Court  and  claimed  to  be  tried,  and  after  perusal  only  of  the 
proceedings  before  the  Magistrate,  passed  an  order  in  which  he  said  that 
the  offence  with  which  the  accused  were  charged  and  which  appeared  to  be 
proved,  could  not  be  adequately  punished  by  a  sentence  of  imprisonment 
lor  a  term  which  may  extend  to  one  year  or  fiae  or  both,  which  were  the  only 
Sentences  he  could  pass  in  this  case  under  s.  449  of  the  Criminal  Procedure 
Code,  the  accused  being  European  Brilish  subjects,  and  that  he  therefore 
transferred  this  case  to  the  High  Court  of  Bombay  under  s.  449  of  the 
Criminal  Procedure  Code. 

Now  it  has  been  urged  on  the  part    of  the    Crown  that    under 
8.23  of  Act  II  of   1864  (being   an   Act  for  the  administration  of  civil 
and  criminal  justice  at  Aden)  the  Resident  at  Aden  is  not  Court  of  Session 
but  is  a  pei'sona  deaignata  invested  with  specific  powers  described  as  "  all 
the  powers  of  a  Court  of  Session  except  as  in  that  Act   is  otherwis 
provided."     his  contention  appears  to  be  correct. 
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[His  Lordship  read  sections  22  &  23]. 

The  result  of  these  sections  is  to  except  from  Regulation  by  tbe 
Code  of  Criminal  Procedure,  cases  of  European  British  subjects  charged 
with  offences  which  are  not  punishable  with  death  and  to  render  such  caseg 
triable  by  the  Resident  alone. 

In  these  circumstances  it  appear  s.  449,  hub-section  2  of  the  present 
Code  of  Criminal  Procedure  can  have  no  application  to  the  Court  of  the 
Resident  at  Aden  because  that  saction  contains  provisions  which  are 
inconsistent  with  the  provisions  of  p.  22  which  declares  imperatively  that 
cases  of  the  nature  therein  mentioned  shall  be  tried  by  the  Resident. 

Section  17  declares  that  the  administration  of  criminal  justice  in  Ad*n 
is  vested  in  the  Court  of  the  Resident  except  as  in  that  A^t  is  otherwise 
provided. 

And  the  result  appears  to  be  that  the  powers  of  the  Court  of  Session 
conferred  upon  the  Resident  are  not  merely  such  as  are  defined  in  the 
Criminal  Procedure  Code  but  such  as  are  provided  expressly  in  the  Act 
itself.    Section  449  cannot  affect  those  provisions. 

It  is  contended  on  the  part  of  the  accused  that  the  power  to  transfer 
a  case  under  s.  449  (sub-section  2)  conferred  upon  a  Court  of  Session  is 
one  of  those  powers  which  s.  20  directs  that  the  Resident  shall  exercise. 

In  the  first  place  the  provisions  of  s.  449,  sub-section  2,  impose  a  duty 
and  it  ia  doubtful  whether  a  direction  imposing  a  duty  can  be  said  to 
confer  a  power. 

In  the  second  place  if  it  be  a  power,  it  is  one  which  would  be  in  con- 
flict with  the  provisions  of  s.  22  of  Act  11  of  1864  and  as  such  would  be 
excepted  from  the  powers  conferred  by  s.  20  of  that  Act. 

•  It  may  be  that  sub-section  1  of  s.  449  of  the  Criminal  Procedure  Code 
enters  into  and  forms  part  of  the  definition  of  the  powers  of  a  Court  of 
Session  within  the  meaning  of  s.  20  of  Act  II  of  1864. 

If  so,  there  might  be  a  limitation  of  the  power  of  the  Resident  to  pro- 
nounce on  European  British  subjects  any  sentence  exceeding  one  year's 
imprisonment. 

And  the  result  in  that  case  would  be  that  though  the  Resident  would 
be  competent  to  try  a  case  in  which  European  British  subjects  are  charged 
with  culpable  homicide  or  grievous  hurt,  he  would  not  be  competent  to 
pass  sentences  in  excess  of  one  year*s  imprisonment. 
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I  mention  this  because  i*^^  is  possible  that  it  may  require  consideration 
for  the  purposes  of  amending  the  provisions  of  Act  II  of  1864  in  order  to 
remove  what.at  present  S2em3  an  anomaly.  But  the  phrase  in  s.  22  is 
Lnperative  and  it  seems  to  ma  that  a  cas3  of  the  nature  now  ia  question 
must  be  tried  by  the  Resident  and  could  not  ba  transferred  to  this  Court 
by  him  under  a.  419,  sub.-s.   (2),  of  the  Code  of  Criminal  Procedure. 

Counsel  for  the  Crown  has,  however,  intiraat<?d  that  it  would  be  de- 
sirable that  in  this  case  this  Court  should  exercise  the  power  of  transfer 
and  it  is  urged  on  behalf  of  the  defence  that  it  would  be  a  great  hardship 
to  the  accused,  if  after  coming  all  the  way  from  Aden,  they  were  not  tried 
here  but  were  sent  back  to  the  Court  at  Aden  which  has  already  expressed 
an  opinion  on  the  merits  of  that  case. 

The  case  appears  to  be  one  which  it  is  very  desirable  should  be  trans- 
ferred to  this  Court  if  this  Court  possesses  the  power. 

Under  clause  29  of  the  Letters  Patent  this  Court  is  empowered  to 
direct  the  transfer  of  any  Criminal  case  to  any  Court  of  any  jurisdiction. 
Thei»  are  no  limitations  in  clause  29  such  as  are  to  be  found  in  clause  13 
of  the  Letters  Patent  relating  to  the  power  of  transferring  civil  cases.  And 
thongh  it  may  be  assumed  that  some  limitation  was  implied  in  clause  29, 
there  is  no  reason  to  suppose  that  the  limits  of  this  Courtis  power  in  this 
direction  fall  short  of  the  utmost  extent  of  its  criminal  jurisdiction. 

[His  Lordship  read  clause  27  of  the  Letters  Patent]. 

.Assuming  that  den  is  a  settlement  administered  by  the  Covernor  of 
Bombay  in  Council  it  would  follow  that  the  criminal  Court  of  the  Resident 
at  Aden  would  be  within  the  limits  of  the  appellate  jurisdiction  of  the 
High  Court  of  Bombay. 

But  it  has  judicially  decided  in  the  case  of  Abdul  Karira  v.  Municipal 
Officer  in  Aden  ^1)  that  this  Court  has  power  to  remove  a  civil  suit  from 
the  Court  of  the  Resident  and  to  try  and  determine  the  same,  and  that 
the  civil  Court  at  Aden  is  subject  to  the  superintendence  of  the  High 
Court  of  Bombay. 

That  being  so,  as  the  provisions  in  clause  29  of  the  Letters  Patent 
contain  no  words  of  limitation  it  follows  a  fortiori  that  they  cannot  be 
more  restricted  in  their  operation  than  clause  13  of  the  Letters  Patent 
where  the  words  of  limitation  expressly  restrict  the  power  of  transfer  to 
cases  pending  in  Courts  over  which  this  High  Court  has  superintendence. 
(1  (1903)  27  Bom.  575  ;  5  Bom.  L.  R.  582. 
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The  latter  part  of  the  preamble  to  Act  II  of  18G4,  which  I  now  read 
shows  that  it  was  the  intention  of  the  Legislature  to  confer  on  this  Coort 
powers  of  superintendence  in  respect  of  the  Court  of  Aden. 

For  all  these  reasons  I  think  this  Court  has  tlie  power  to  transferibe 
case  in  question. 

That  a  single  Judge  has  the  power  to  make  this  transfer  is  decided 
by  the  case  of  Queen  v.  Ameerhhan  and  others  (2). 

I,  therefore,  direct  that  the  case  of  Emperor  v.  Uohert  Comley  and 
others  be  transferred  to  this  Court. 


(9C:W,N,277) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Jan.   27  [CRIMINAL  REVISION  No.  1367  op  1904]    190i 

Present : — Mr.  Justice  Pratt,  and  Mr.  Justice  Mitra. 

JOQENDRA  NATII  MUKERJEE,— Petitioneb, 

Versus 

SARAT  CHANDRA  BANERJEE-OrrosiTE  Paihy. 

f^liniiial  Procedure  Code  {Act  V  cf  ISOS),  a.  1)5 ^Sanction  to  prosecute  expntii 
given  to  a  particular  person—  Complaint  by  some  other  person. 

A  sanction  to  prosecute  expressly  given  to  a  particular  person  cannot  be  availed 
of  by  some  other  person  against  that  person's  wish  and  without  his  authority. 

The  material  facts  appear  from  the  Judgment  of  the  Court :  — 

Mr.  Gartli  (with  him  Mr.  S.  P.  iSinAa,  and  Babu  Charu  Chandra 
Ghosh  and  Sarat  Chandra  Ghosh)  for  the  Petitioner. 

Mr.  Dunne  {wiih.  him  Babus  Basanta Kumar Bose,  Harendra^oih 
Mu!terje4^.f  Bidu  Bhusan  Ganjidy  and  Atulya  Charan  Basu)  for  the 
Opposite  Party. 

Mr.  Dunne  (in  showing  cause)  said  that  the  Magistrate  could  take  cognizance  of 
the  case  on  his  own  motion  under  sec.  190  (c),  Cr.  P.  C,  as  the  sanction  had  been  grt^- 
ted  by  the  High  Court. 

[Mitra,  J. — But  your  client  did  not  obtain  any  sanction?] 

It  is  not  necessary  that  an  application  should  always  be  made  for  sanction.  1^ 
Court  of  its  own  motion  may  grant  sanction. 

[Mitra,  J.— Then  what  is  the  difference  between  sect.  195  and  476,  Cruri^ 
Procedure  Code.  ?] 

The  difference  is  when  a  Court  ordei-s  prosecution  under  sec.  476,  the  Magtstrate 
is  bound  to  proceed,  whereas  when  sanction  to  prosecute  is  granted  under  sec.  195  bjr» 
Court,  the  Magistrate  has  a  discretion  either  to  proceed  or  not.     When  a  crime  is  coo* 

(3)  1871)7Beng.  L.R.  240. 
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milted  tho  Magistrate  can  take  cognizance  on  a  complaint  or  upon  information  received 
from  anjr  person  or  upon  his  own  knowledge  or  suspicion.  Here  a  crime  has  been  com- 
mitted, but  the  law  says  the  Magistrate  cannot  take  cognizance  without  previous 
sanction;  that  sanction  has  been  obtained,  so  the  bar  to  the  Magistrate's  taking 
cognizance  has  been  removed.  Vide  Empress  v.  Nipcha  (1)  and  In  re  Canesfi  Sarayan 
[2).  My  client  brought  certain  matters  to  the  knowledge  of  the  Magistrate.  Vide  In  r^ 
Th(Uhaytj2  (3).  The  case  of  Kali  Kinhar  Sett  v.  Nr'Uya  Oopal  Rot/  (4)  did  not  decide  the 
present  question.  The  ends  of  justice  require  that  when  a  sanction  has  been  granted 
by  this  Court  after  due  consideration  for  the  prosecution  of  the  Petitioner,  he  ought  to  be 
prosecuted.  The  party  after  getting  the  sanction,  looked  more  to  his  purse  than  to  the 
ends  of  justice,  he  got  a  large  sum  of  money  and  settled  with  the  I'etitioner, 

(Mitra,  J. — But  you  did  not  state  this  fact  in  your  affidavit  before  the  Magistrate, 
how  can  we  allow  you  to  put  in  this  additional  fact  now  ?) 

Before  the  Magistrate  my  locua  standi  was  not  challenged,  so  it  was  not  necessary 
to  do  80. 

[Mitra,  J. — The  sanction  granted  by  this  Court  does  not  state  the  several  particulars 
mentioned  in  sec.  195,  Cr.  P.  C.  ?] 

The  rule  was  not  granted  on  that  ground.  Further  Your  Lordships  cannot  call  in 
question  the  High  Court's  order. 

The  bar  to  the  prosecution  of  the  Petitioner  has  been  removed  by  the  sanction; 
any  one  may  inform  the  Magistrate  of  the  commission  of  the  offences  in  the  Probate 
Court  and  the  Magistrate  can  take  cognizance  under  sec.  190,  cl.  (c),  Cr.  P.  C. 

The  Petitioner  could  not  defeat  the  e ids  of  justice  by  bribing  the  person  who 
obtained  the  sanction. 

Mr,  Garth  for  the  Petitioner  being  asked  to  confine  his  arguments  to  the  ground 
whether  tbe  opposite  party  could  avail  himself  of  the  sanction  granted  to  the  caveator 
said,  the  case  of  In  re  Tliathayya  (3)  was  not  correctly  decided  ;  po  also  the  case  of  In 
re  Ganesh  Narayan  (2)  and  what  is  cited  from  Empress  v.  Nipcha  (1)  as  an  authority 
against  me  is  an  obiter  dictum.  The  necessity  for  a  sanction  presupposes  that  an  appli- 
cation should  be  made  for  obtaiuiog  the  sanction  [vide  In  llie  matter  of  Banarsi  Das 
(6;].  No  Court  should  entertain  an  application  to  prosecute  made  by  persons  who  are 
not  parties  to  the  suit  out  of  which  proceedings  for  sanction  arise  [vide  In  tits  matter  of 
Chundra  Kant  Chose  (6,J  The  opposite  party  had  no  locus  standi  to  apply  for  the 
sanction,  he  was  no  party  to  the  suit  in  the  Probate  Court ;  how  could  he  now  take 
advantage  of  the  sanction  which  had  been  granted  to  somebody  else  ?  It  cannot  be 
contended  that  a  sanction  once  granted  enures  for  the  benefit  of  all  persons,  nor  that 
a  sanction  once  granted  remains  in  force  for  an  indefinite  period.  The  law  restricts  the 
time  within  which  the  sanction  must  be  acted  upon.    This  shows  that  the  mere  taking 

(1)1.  L.  R.  4  Ctl.  712  (1878.)  (4)  8  C.  W.  N.  883  (1904). 

(2)  I.  L.  R.  13  Bom.  600,  602,  606  (1889).  (5)  1.  L.  R.,  18  AU.  213  (189G) 

(3)  I.  L.  R.  12  Mad.  47  (1888)  (C)  3  C.  W.  N.  3  (1888) 
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of  sauction  does  not  entitle  the  Magistrate  to  proceed  of  his  own  motion  on  the  in- 
formation of  any  person.  The  law  requires  that  sanction  is  to  be  granted  to  eerlain 
persons  on  their  application  and  that  certain  persons  should  be  allowed  to  prosecute 
on  the  sanction  within  a  definite  time.  The  ease  of  Kali  Kinkar  Sett  v.  yrilya  Oopnl 
Roy  (1),  inasmuch  as  it  lays  down  that  "  the  prosecution  might  also  be  initiated  by  a 
parsoa  expressly  authorised  by  him  to  whom  the  sanction  is  given,  shows  that  the 
Mxglstrate  cannot  pr033ed  of  his  own  motion  or  ou  th3  cooiplaiut  of  any  person  who- 
ever he  might  be. 

He  also  referred  to  Ram  ,  Prosad  Roy  v.  Sooha  Roy  (2)  Baperam  8arma  v.  Gouri 
Nath  (3),  Durgot  Das  Rukhit  v.  Queen-Empress  [i)  and  the  unreported  decision  in  Role 
No.  320  of  1903,  duted  2J)th  January  1903. 

The  Judgment  of  the  Court  was  as  follows  : — 

The  facts  which  led  up  to  the  present  application  are  briefly  as 
follows : — 

Oae  Khirode  Sundari  Dabi  applied  to  the  District  Judge  for  probate 
of  a  document  purporting  to  be  the  Will  of  her  deceased  mother.  The 
application  was  opposed  by  Aprokaah  Chandra  Mukerjee,  brother  of  the 
alleged  testatrix.  The  case  was  transferred  for  trial  to  the  Court  of  the 
Subordinate  Judge,  who  held  that  the  Will  was  not  genuine,  and  his 
decision  was  upheld  by  the  High  Court  in  appeal. 

Aprokash  Chundra  Mukerjee  then  applied  for  sanction  to  prosecute 
Jogendra  Nath  Mukerjee,  a  pleader  of  the  Judge*s  Court,  who  had  given 
evidence  in  support  of  the  Will,  the  ofifonces  charged  being  under  sees. 
467,  471  and  193  of  the  Indian  Penal  Code.  The  application  was  refused 
both  by  the  Subordinate  Judge  and  by  the  District  Judge,  but  was  grant- 
ed by  the  High  Court  on  the  14th  June  1904.  The  sanction  was  ex- 
plicitly given  to  Aprokash  Chandra  Mukerjee. 

On  the  day  before  the  expiry  of  the  period  of  six  months  for  which 
the  sanction  could  be  in  force,  a  person  named  Sarat  Chandra  Banerjee, 
who  claimed  to  have  purchased  a  share  of  the  interest  inherited  by 
Aprokash  Chandra  Mukerjee,  from  his  sister,  petitioned  the  District 
Magistrate  to  issue  process  against  Jogendra  Nath  Mukerjee  upon  the 
sanction  to  which  we  have  already  referred. 

The  District  Magistrate  transferred  the  petition  to  a  Deputy  Magis- 
trate with  a  direction  to  record  the  complaint  and  issue  proces.^.  The 
latter  officer  complied  with  that  direction,  and  the  accused  then  obtained 
the  present  rule  upon  the  District  Magistrate  as  well  as  the  complainant 

(1)  8  C.  W.  N.  833  (1904).  (2)  1  C.  W.  N.  400  (1897|. 

f3)  L  L.  R.  20  Cal.  474  (1892).  (4)  1.  L.  R.  27  Cal.  820  (1900). 
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to  show  cause  why  the  prosecution  should  not  be  quashed  on  the  grounds, 
first,  that  the  prosecution  could  not  be  initiated  on  the  application  of 
Sarat  Chandra  Banerjee  who  was  not  the  person  to  whom  sanction  h;id 

been  granted  ;  secondly,  that  the  District  Magistrate  acted  illegally  in 
making  a  direction  to  the  Deputy  Magistrate  to  issue  process. 

Mr.  Dunne  in  showing  cause  has  contended  that  the  law  does  not 
provide  that  the  sanction  to  prosecute  must  be  given  to  some  particular 
person  who  alone  can  avail  himself  of  it ;  and  that  when  once  a  sanction 
has  been  given  by  the  proper  Court,  it  is  competent  for  the  Magistrate  to 
proceed  pvoprio  motu  under  sec.  190  (I)  (c)  of  the  Code  of  Criminal 
Procedure. 

In  our  opinion,  this  is  not  a  new  question,  but  one  which  has  been 
already  settled  by  authority.  In  the  case  of  Giridhari  Mandal  v.  Uchit 
Jha  (1),  it  was  observed  byPontifex  and  Field,  J  J.,  that  the  sanction  to 
prosecute  contemplated  by  the  Code  of  Criminal  Procedure  is  not  a 
direction  to  prosecute,  inasmuch  as  it  leaves  a  private  prosecutor  free  to 
exercise  his  own  unfettered  discretion  as  to  whether  he  will  proceed  or 
not.  In  the  case  of  Baperam  Sarma  v.  Gourl  Nath  (2),  the  learned 
Judges  after  intimating  that  the  sanction  in  the  case  before  them  had 
been  given  to  a  coutemplated  prosecuiion  by  a  definite  person,  proceed 
as  follows  :— '"  It  does  appear  to  us  both  that  a  sanction  for  prosecution 
under  sec.  195  is  not  intended  by  the  Code,  as  it  is  sometimes  treated  as 
being  intended,  as  given  in  the  abstract,  not  to  any  intended  prosecutor, 
not  on  any  application,  but  a  sanction  in  the  abstract  which  practically 
may  float  about  the  world  like  a  bit  of  thistle-down  until  it  comes  in 
contact  with  some  possible  prosecutor.  "  In  the  matter  of  Banarsi  Das 
(3),  Aikman,  J.,  sitting  alone,  expressed  the  opinion  that  a  sanction  to 
prosecute  under  sec.  195  of  the  Code  presupposes  an  application  for 
sanction  and  should  not  be  granted  otherwise.  In  Kali  Kinkar  Sett  v. 
Nritya  Oopal  Roy  (4),  it  was  held  that  where  sanction  was  given  to  a  cer- 
tain person  to  prosecute,  the  sanction  could  not  be  utilized  by  another 
person  alleging  himself  to  be  the  agent  of  the  former,  except  upon  re- 
corded proof  of  his  authority,  and  as  there  was  no  such  proof,  the  pro- 
eecution  was  quashed. 

In  the  case  with  which  we  are  now  dealing,  Sarat  Chandra  Banerjee 

(I)  I.  L.  R.  8  Cal.  435  1881).  (2)  I.  L.  R.  20  Cal.  474  (1892). 

(3)  I.  L.  R.  18  AU.  213  (1896)  (4)  8  0.  W.  N.  883  (1904). 
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does  not  allege  any  authority  from  Aprokasb  Chandra  Mukerjee.  He 
came  forward  as  a  complainant  as  Aprokash  Chandra  would  not 
prosecute. 

In  Durga  Das  Rakhit  v.  Qucen-Empreas  (1),  decided  by  Prinsep  and 
Stanley,  JJ.,  it  was  observed,  "  Sanction  under  sec.  1G5,  Cr.  P.  C,  should 
be  given  only  on  application  made  for  it  by  some  person  who  may  desire 
to  complain  of  the  particular  offence,  and  whose  complaint  could  not  be 
entertained  without  such  sanction."  And  further  "It  is  sulficient  at  present 
to  repeat  that  sanction  under  sec  195  was  given  proprio  motu  by  the  Deputy 
Collector,  and  without  application  for  it  by  any  person  desiring  to  make 
a  complaint  regarding  these  offences.  As  to  what  followed,  we  do  not  mean 
to  say  that  the  District  Magistrate  was  not  competent  under  sec.  190  (1) 
(c)  to  take  cognizance  of  tha  offence,  but  as  the  matter  was  then  before  bim, 
he  was  competent  to  do  so  only  on  sanction  properly  given  and  there  was 
ho  proper  sanction." 

The  only  case  which  has  been  cited  to  the  contrary  as  directly  bearing  on 
the  question  is  Empir.aa  v.  Nipcha  (2)  where  the  learned  Judges  say  that 
it  was  competent  for  the  Magistrate  to  take  up  the  case,  although  the  person 
to  whom  sanction  was  given  did  not  avail  himself  of  it.  But  that  was  clearly 
an  obiter  dictum,  as  the  Sessions  Judge  had  acquitted  the  prisoners  on  the 
merits  apart  from  the  question  of  the  legality  of  the  Magistrate's 
proceedings. 

The  conclusion  at  which  we  arrive  is  that  a  sanction  expressly  given 
to  a  particular  applicant  cannot  bo  availed  of  by  some  other  person  against 
that  person's  wish  and  without  his  authority,  and  that  the  Magistrate 
acted  in  this  case  illegally  in  accepting  and  acting  upon  the  complaint  of 
Sarat  Chandra  Banerjee. 

We,  therefore,  make  the  rule  absolute  on  the  first  ground  and  direct 
that  the  prosecution  be  quashed. 

It  is  unnecessary  for  us  to  express  any  opinion  regarding  the  second 
ground  stated  in  the  rule. 

Rule  made  alBolute. 


(1)  I.  L.  B.  27  Cal.  820  (19C0)         (2)  I.  L.  E.  4  Cal.  7X2  (1878) 
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(13  P.  n.  Or.  1905.) 
IN  THE  CHIEF  COURT  OF  THE  PUNJAP,  LAHORE. 
June.  20  [CRIMINAL  REVISION  NO-  389  of  1904.]  1904. 
Present: —'ilr.  Justice  Rattigan. 

SHAH   MUHAMMAD,—PETiTiOKER, 

Versus 
GANESH  DASS,— REsroNDESTT. 

Petml  Code  {Act  XLV  of  IS60),  83.  441,  447 —Criminal  treapjLM -He-entry  upon 

land  after  ejectment  in  due  course  of  laic  ^Criminal  iiUetU — Knouledge. 

Where  a  tenant  ivho  had  bean  duly  ejected  by  process  of  law  re-entered  upon  the 
land  and  cultivated  it  without  the  consent  of  the  ejecter. 

Held— Thai  the  tenant  is  not  guiUy  of  criminal  trespass  in  the  absence  of  proof 
that  his  intention  was  to  commit  an  offence,  insult  or  annoy  the  person  in  possession  of 
land. 

In  order  to  constitate  an  o(Ienc3  of  Criminal  tre&pass  it  must  be  proved  that 
some  criminal  intent  was  present  in  ths  mind  of  t'ae  accused.  The  mere  fact  that  an 
act  is  unlawful  in  itsalf  does  not  render  it  necessarily  criminal. 

Pointed  om!— That  hasty  ro 3D rt  to  Ciiminal  Courts  to  invoke  their  aid  against 
persons  who  have  inflicted  a  civil  injury  should  not  b3  encouraged. 

Nanak  Chand,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :   - 

^ttttigail*  «!.— The  land  in  dispute  belongs  to  the  accused,  but  it 
is  under  mortgage  with  possession  in  favour  of  Lala  Ganesh  Das,  a  well 
known  and  respected  banker  and  Honorary  Magistrate  of  the  Qujrat 
District.  Lala  Oanesh  Dos  leased  tbe  land  to  accused  some  years  ago  for 
purposes  of  cultivation,  but  as  the  latter  made  default  in  payment  of  rent, 
a  libtice  of  ejectmeot  was  served  on  him  about  1902.  Apparently  no 
further  steps  were  taken  on  that  occasion,  but  in  1903  a  second  notice  was 
served  on  the  accused  and  he  wits  duly  ejected  by  process  of  law  on  the 
13th  June  1903.  He  has  now  baen  convicted  under  Section  447,  Indian. 
Penal  Code,  of  criminal  trespass,  in  that  he  unlawfully  and  without  the 
consent  of  the  complainant,  Lala  Ganesh  Das,  re-entered  upon  the  land  and 

cultivated  it.  The  accused  pleaded  that  after  ejectment  in  June  he  had 
received  Lila  Ganesh  Dos'  consent  to  resume  possession  of  the  land,  but 

this  highly  improbable  story  has  been  very  rightly  dibbeliev?d  by  the 

Magistrate  and  the  District  Magistrate. 
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The  question,  however,  remiins  wbetlier  the  conviction  can  be 
upheld.  In  order  tOcCatablisha  caae  of  criminal  trespass  it  must  be  proveJ 
that  the  accuse  1  p3r43n  eatoreJ  into  or  up^i  tlie  prop3rty  in  tli2  p3333Siioa 
of  another,  or  unlawfully  rc:n  lined  on  su^h  prop3rty  **  with  intent  t) 
commit  an  offenc3,  or  to  intimidate,  insult  or  annoy  the  party  in 
possession. " 

In  the  present  case  there  is  no  finding  either  by  the  Magistrate  or  bj 
the  District  Magistrate  that  the  accused^s  intention  was  to  commit  an  offence 
or  to  intimidate,  insult  or  aaiiy  th3  p 3:301  in  po33333ioa  of  ths  land,  aad 
in  th3  ab33no3  of  a  tindino;  to  the  e5a3t  th3  cjnvictijn  mi  it,  on  thi 
authority  of  Aaci  Mai  v.  Empr:;33  (I),  bs  sot  a3ide. 

Mr.  Min\k  Climl,  who  argujl  t'le  ca33  vjry  ably  on  bohalf  of  t!i3 
CDinilainint,  coateah.l  that  th3  nature  of  th3  ao^ussJ's  aat  was  sicli 
that  he  mi3t  have  kiiowa  that  he  w)ull  c au3 3  aaaoy anco  tj  the  con- 
plainaiu  Pjjjlbly  he  had  this  knowleJge,  but  cvej  so  his  act  would  not 
bs  an  offoncs  pun'shab!e  under  S3ction  417,  it  having  bsen  ruled  on  very 
many  oocasioas  that  mrr3  kno:vljlj3  that  annoyanoo  is  likely  is  not  eaoagh 
and  that  it  is  0333ntial  to  prove  that  the  accussl  hal  o:ie  or  other  of  tlio 
intent i  spseifisd  in  S3ction  411  (see  Q  ujn  v.  Chooramani  Sunt  (2),  In  re 
Srlall  Dhur  Parni  (3),  Empress  v.  Bndk  Sinjh  (4),  In  r3  Gobind  Prasad  [o\ 
Queen  Einpress  v.  72  ujxpoLlajjchl  (0),  anl  Empress  v.  Punjxb  Sinjh  (7). 

In  Muhamm2d  S'lahv.  T'.ie  E  nprcss  (S),  E'.smie,  J.,  no  doubt  lisU 
that  a  m\n  may  bs  pre3um3d  to  have  intend  3d  the  natural  consequences 
of  Lis  act,  anl  that  intonti^n  to  aiiioy  miy  thsrefore  bo  inferred  ffjai 
knowled^  that  ann')yanc3  is  likely  to  b3  cau33d  but  this  view  of  th3 
law  which  is  supported  by  the  decision  of  the  Bombay  High  Court  in 
Emperor  v.  Liixman  (9)  (at  page  28 1),  is  opposed  to  that  of  Smyth,  J » 
in  the  same  case  to  the  authorities  cite  J  above,  and  to  ths  decision  ol 
Barkley  and  Rattigan  J  J.  in  AUaiitta  v.  The  Empress  (10).  In  the  latter 
case  the  learned  Judg33  ob33rvel  :  "  Now  in  orJer  to  constitute  tlie 
offence  of  criminal  trespass  it  mu3t  bs  proved  that  somo  criminal 
intent    was    present  in  the  in'nd  of  the  accused,  and  it  do3s  not  at  a^' 

(1)  1  P.  R.,  1.8i,>.  (6,  1.  L.  R.,  Xl.V  Mad.,  2kO. 

(2)  U  W.  R.,  Cr.,  2  >.  (7)  f.  L.  R.,  VI  Calc,  579. 

(3)  D,  B.  L.  R.,  App.,  Id.  (S)  42  P.  R.,  1831.  Cr. 

(4)  1.  L.  T?.,  II  All.,  101.  (U)  IV  Bom..  L.  R.,  284. 

(5)  I.  L.  R.,  II  All.,  4tJ5.  (10)  2d  P.  R.,  I8S2,  Cr. 
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follow  that  because  Jtn  act  is  unlawful,  and  is  one  thit  the  civil  law 
will  restrain,  or  for  N/h:c!i  it  w'.ll  c:)nip3au\te  tlia  injured  pirty  in 
damages,  it  is  necessarily  criminal.  Thus  itliasb3en  held  by  the 
Madras  High  Court  that  m3re  re-entry  on  land  by  a  person  who  has 
been  ejected  by  civil  process  is  not  the  offence  punishable  under  Section 
447,  Indian  Penal  Code  {VI  Mad.  U.  (7.  i?.,  App.y  \0).  In  the  present  in- 
stiince  we  do  not  think  that  the  Magistrate  who  tried  the  case  kept  this 
distinction  sufficiently  in  view.  Ilis  finding,  mDreover,  is  not  that  the 
accused  intendQd  to  annoy  the  compljinant  by  entering  on  the  land,  but 
that  th3  present  act  is  one  d)ubtle33  c  t'cula'^icZ  to  a.inr/ tin  complain- 
ant." And  as  remarked  by  Straight,  J.,  xnGob'ind  Pras.i  Ta  ci83  (I),  at 
page  4G7,  "the  intent  with  which  the  act  is  done  must  be  established  by 
clear  anl  eonvincinj  evldcnos  of  such  cliaricter  anl  desoriptioa  as  the 
particular  nature  of  the  case  requires." 

In  the  present  ca33,  which  is  on  tho  ijLiti  V3ry  simiLir  t)  th3  caia  in 
the  Madras  High  Court  Reports  above  referred  to,  I  do  not  myself  consider 
that  intent  to  cause  annoyance  can  rox^o  iibly  b3  inferred  from  th3  acts 
of  the  accused.  As  renirkod  by  Miyne  (Crimnil  Law,  1st  elitio  i,  pxga 
7'M):  *'  I  s'd-iIJ  hiv3  i:nigin3 1  thv*;  th3  ia'eat  w'lij'i  t!i3  law  would  infer 
fr):n  caltivat.ng  an^th^r  min's  Linl  wjulJ  b3  m^rjly  an  int.eat  t3  proiuro 
wrongful  gain  for  oneself,  and  that  a  further  intent  to  annoy  would  have 
to  be  made  out  by  something  lik3  spacial  evidence."  But  hero  there 
is  no  such  evidence  and  the  Courts  have  not  foand  th.it  ths  ascusjd  had 
any  intent  to. commit  au  offence  or  to  intimidate,  insult,  or  annoy  the  com- 
plainant, and  under  these  cinjumstan^es  I  have  no  alternitive  b  it  to 
acquit  the  accused  and  set  aside  the  order  of  the  lower  Courts.  In  co  iclu- 
sion,  I  would  cite  the  observatioa  of  Plowdei,  J.,  in  A?i  Mil  v.  E npr^js 
(2).  **  Hasty  resort  to  the  Criminal  Cj^irts  to  invoko  th3ir  aid  agiin^t  per- 
sons who  have  inflicted  a  civil  injury  is  not  to  be  encourag)!,  .... 
.  .  .  If  the  complainaat  was  injured  by  the  act  of  the  djfiudaats  in 
taking  forcible  possession  of  proparty,  which  they  cbimsd  by  riglit  of  in- 
heritance, he  had  two  complete  civil  remedies,  by  a  summary  suit  und^r 
Act  I  of  1877  for  recovery  of  p^ssesjioa,  an  i  by  a  suit  for  damx^res,  if  he 
had  suffered  any,  by  the  trespass.'*  These  remarks  ar3  very  apposite  to 
the  case  before  me  ard  the  remedies  specified  by  the  learned  Judge  are 
here  also  available  to  the  complainant,  inasmuch  as  the  accused  is  now  no 
longer  a  tanxnt  but  a  m3re  trespasser.     And  it  miy  wall   b 3  that  a  Civil 

(1)  1.  L.  R.,  11  AIL,  465.  (2)  1  P.E.,  18S4,Cr. 
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Court  would  not  hesitate  to  give  exemplary  damages  if  it  can  be  shown 
that  the  trespass  committed  by  accused  amounts  to  a  wilful  and persisteDt 
contempt  for  the  rights  given  by  law  to  the  complainant. 

The  fine  inflicted  by  the  lower  Courts  will,  if  paid,  be  refunded. 

Applieathn  allotced. 

(25  A.  W,  N.,  S4) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Dec.  21  [CRIMINAL  REVISION  No.  740  of  1904.]  1934. 

Present : — Mr,  Justice  Burkitt. 

EMPEROR, 

Versus 

HUSAIN  AHMAD  KHAN  akd  ABDULLAH. 

Criminal  Procedure  Code,  aeetion   llO-Seeurity  for  good  hehatiourSridenee 
neeeaaary  to  support  an  order  for  security, 

HtfZd— That  where  a  person  had  been  imprisoned  for  three  years  in  default  of  find- 
ing security  to  be  of  good  behaviour,  a  peiiod  of  under  two  months  from  his  release  from 
jail  was  not  a  sufficient  time  to  give  him  an  opportunity  of  showing  that  he  was  willing 
to  adopt  an  honest  livelihood  : 

Eeld—Aho  that  where  there  was  no  evidence  of  any  complaint  having  been  made 
to  the  police  or  to  a  magistrate  against  a  person  called  upon  to  find  security  to  be  of 
good  behaviour,  or  that  he  had  been  aiTested  on  a  charge  of  having  cemmitted  any  offence 
the  facta  that  certain  witnesses  stated  that  he  bore  a  bad  character  and  that  he  was  said 
by  the  police  to  have  been  suspected  in  several  cases  were  not  sufficient  to  warrant  an 
order  under  sections  110  and  118  of  the  Code  of  Criminal  Procedure  b^ing  passed 
against  him. 

The  facts  briefly  are  : — 

Two  persons,  Husain  Ahmad  Khan,  alias  Nanhu,  and  Abdullah,  wero  called  upon 
by  a  magistrate  of  the  first  class  to  furnish  security  to  be  of  good  behaviour  for  a  period 
of  three  years.  The  security  demanded  was  not  furnished,  and  the  men  were  therefore 
detained  in  custody  and  the  proceedings  forwarded  to  the  Sessions  Judge  under  section 
123  of  the  Code  of  Criminal  Procedure.  The  Sessions  Judge  confirmed  the  order  of 
the  Magistrate,  and  there  upon  the  two  accused  applied  in  revision  to  the  High  Court 
to  have  the  orders  passed  against  them,  set  aside.  The  nature  of  the  evidence  against 
each  of  the  applicants,  is  set  forth  in  the  order  of  the  Court. 
Alston,  for  Husain  Ahmad  Khan. 
Sorabji,  for  Abdullah. 

The  Assistant  Government  Advocate  (Pore^r),  for  the  Crown. 
Bttridtt,  J, —This  is  an  application  by  two  men,  Abdullah,  and 
Nanhu,  alias  Husain  Ahmad,  for  revision  of  an  order  passed  by  the 
learned  Judge  of  Shahjahanpnr,  who  called  on  them  to  give  security  for 
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their  good  behaviour,  and  in  default  sentenced  them  to  rigorous  imprison- 
ment for  three  years.  The  evidence  on  which  the  lower  Courts  have 
chiefly  relied  is  that  of  the  District  Superintendent  of  Police,  Mr.  William- 
soQ.  I  am  obliged  to  discard  the  greater  part  of  that  evidence,  as  it  seems 
to  me  to  be  inadmissible,  the  major  part  of  it  being  merely  hearsay,  as  to 
which  witnesses  could  have  been  examined,  but  were  not  called.  Xow 
OH  to  the  caao  of  Abdullah,  it  appears  that  he  was  released  from  jail  on 
the  7th  of  July,  1901,  having  suffered  three  years*  imprisonment  under  an 
order  passed  against  him  under  section  110  of  the  Code  of  Criminal  Pro- 
cedure to  give  security  for  good  behaviour.  Then  less  than  two  months 
after  his  release  from  jail,  the  present  proceedings  were  instituted.  In 
my  opinion  such  procedure  is  not  only  premature,  but  is  contrary  to  sever- 
al decisions  of  this  Court  and  other  Courts  in  India.  It  is,  to  say  the 
least  of  it,  not  fair  to  run  a  man  in  as  a  badmish  before  he  has  had  an 
opportunity  of  showing  that  he  is  willing  to  adopt  an  honest  livelihood .  In 
fact,  besides  the  evidence  of  Mr.  Williamson  the  evidence  against  him 
(Abdullah)  relates  chiefly  to  the  character  he  bore  before  he  was  imprisoned 
under  the  former  order.  I  am  therefore  of  opinion  that  the  order  passed 
in  the  present  proceedings  against  him  must  be  set  aside. 

As  to  Nanhu,  alias  Husain  Ahmid,  the  case  is  somewhat  different. 
Tnere  is  no  doubt  the  evidence  of  some  persons  to  the  effect  that  Nanhu, 
bears  a  bad  character.  But  I  note  tliat,  as  far  as  I  can  ascertain,  no  com- 
plaint of  any  definite  offence  has  ever  been  made  to  the  police  or  to  a  ma- 
gistrate against  him.  He  has  never  baen  arrested  for  having  committed 
any  offence,  and,  though  the  police  say  he  was  suspected  on  many  occa- 
sions yet  mere  suspicion  :s  not  a  matter  upon  which  I  nould  act.  Two 
cases  were  mentioned  in  which  this  man  is  alleged  to  have  committed  a 
highway  robbery.  But  that  carries  no  weight,  inasmurfi  as  no  complaint 
of  any  such  offence  having  been  committed,  was  made  to  the  police  or  to  a 
magistrate.  It  is  said  that  the  proparty  stolen  from  the  injured  person 
in  each  of  those  cases  was  t  >o  small  to  be  worth  bothering  about.  A  state- 
ment of  that  kind  I  cannot  accept.  On  the  whole  it  appears  to  me  that 
the  evidence  against  Nanhu,  alias  Husain  Ahmad,  is  not  sufficient.  I  there- 
fore set  aside  the  order  and  direct  that  the  applicants  be  at  once  released. 


Digiti; 


zed  by  Google 


88  Thb  Grimnal  Law  Jox^rnal  Reports.  [Vol.  II. 

EMPEROR  V.   DUBMAT  KHAN. 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Jan.  10     [CRIMINAL  REVISION  No.  742  of  1904]     1904. 

Present :  —Mr.  Justice  Knox. 

EMPEROR, 

Veraua 

HURMAT  KHAN  and  others. 

Criminal  Procedure  Code,  «8.  110  and  llS—Sccurihi  for  good    hehavionr -Nature 
of  evidence  requisite  to  support  an  order  for  security. 

Where  the  evidence  against  certain  persons  who  were  called  upon  to  furnish  securi- 
ty for  good  behaviour  consisted  mainly  of  the  fact  that  they  were  Mewulis  of  a  particu'ar 
place  and  that  the  Mcwatis  of  that  place  were  looked  upon  generally  and  collectively  hy 
the  other  inhabitants  of  the  neighl^ourhood  as  bad  characters  and  dangerous  persons  :  it 
was  lield  that  such  evidence  was  not  enough  to  support  an  order  under  section  118  of  the 
Code  of  Criminal  Procedure  in  the  absence  of  specific  evidence  against  each  of  the  acc- 
used individually. 

The  facts  of  this  case  sufficiently  appear  from  the  order  of  the  Court. 

Wallaeh  (for  whom  Sorahji),  for  the  applicants. 
The  Assistant  Government  Advocate  (Porter),  for  the  Crown. 
Knox  J--  The  application  before  mo  is  an  application  on  the  part  of 
nine  men,  Mewatis,  residents  of  qasba  Pilkhana.  Four  of  these,  men  name  y 
Ismail  Khan,  Sorab  Khan,  Makbul  Khan  and  Jagmat  Khan  were,  with 
several  other  men,  arrested  by  the  Sub-Inspector  in  charge  of  the  Police 
Station  Pilkhana.  The  other  five  men  were  arrested  by  the  same  Sub-In- 
spector in  the  compound  of  the  District  Magistrate's  Court  at  Aligarh  All 
these  men  have  been  required  to  execute  a  bond  with  two  sureties  to  be  of 
good  behaviour  for  one  year.  They  appealed  to  the  District  Magistrate, 
and  their  appeals  were  dismissed.  It  does  not  appear  under  what  pro- 
visions of  law  the  last  named  five  men  were  arrested.  They  were  not 
known  to  the  officer  arresting  them  before  their  arrest,  and,  judging  from 
the  evidence  given  by  that  officer,  they  appear  to  have  been  arrested  be- 
cause they  were  Mewatis  of  Pilkhana.  It  is  alleged  that  they  had  come  to 
the  Magistrate's  Court  that  day  with  the  intention  or  object  of  giving  evi- 
dence on  behalf  of  some  of  the  Mewatis  who  had  previously  been  arrested. 
If  this  was  the  case  I  do  not  hesitate  to  say  that  the  arrest  was  a  most  im- 
proper one  and  quite  uncalled  for.  In  cases  of  this  kind  the  officer  who  is 
best  able  to  form  an  opinion  regarding  their  reputation  is  undoubtedly  the 
Magistrate  of  the  District  and  the  officer  in  charge  of  the  Police  Station  in 
which  these  men  reside.  At  the  same  time  the  law  requires  that  there 
should  be  evidence  forthcoming  before  any  man  can  be  called  upon  to  give 
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security  for  good  behaviour,  and  that  evHence  must  establish  one  or  more 
of  the  points  set  out  in  section- 110  of  the  Code  of  Criminal  Procedure.  In 
each  case  the  evidence  upon  the  record  needs  to  be  carefully  considered  and 
weighed.  If  after  such  consideration  there  seem  good  grounds  for  the  con" 
elusion  at  which  the  Magistrate  of  the  District  arrived,  I  am  not  prepared 
to  interfere  with  the  order  nimply  because  a  defect  here  and  there  in  the 
evidence  can  be  pointed  out. 

In  the  case  before  me  I  am  not  satisfied   that  the   information   upon 
which  the  Magistrate  proceeded  is  evidence  that  justified   the    order.    I 
have  gone  very  carefully  through  the  evidence  with  the   assistance  of  the 
Ic.irued   counsel  who  appears  for  the  applicaot,  and  also  of   tbe   Assistant 
Government  Advocate,   of  all   the   witnesses  who  gava  evidence.   .There 
were  only  two  whose  evidence  appeared  to  me  to  be  evidence  of  value. 
What    their  evidence  points  to  is  that  at  or  near  Pilkhana,  there  is  a   gang 
or   gangs  of   Mewatis   who     are   considered     to  be  persons  who   occupy 
th3m33lve3   with  reesiving  stolen  property  and   offences  of  similar  nature. 
There  is   farther  some  evidence  which  points  to  the  fact  that  tlie   villagers 
in  and  about   Pilkhana  are  inconsiderable  terror  of  Mewatis,  and  the  diffi- 
culty I  find  in  acoopting  even  that  evidenca,   which  appears  good  evidence 
in  this  case,  is  that   the33  witaossas  also  having  theconvictioi  bafore  their 
minds  that  the   Mewatis  are  rjspoaaible  for  crim3  have    mentiuaed  certain 
Mewatis  as  man  from  whom  security  sliould  be  taken  without  any  real  tangi- 
ble ground  that  the  men  against  whom   they  give  evidence  are  men  who 
by  habit  are  receivers  of  stolen  property  or   by  habit  thieves,  etc  ,  or  are  so 
desperate  or  d  ingerous  as  to  reader  their  boi ng   at  large  without   security 
hazardous  to  the  community.  I  do  not  know  whether  this  evidence  does  not 
proceed  merely  upon  t'lo  fact  that  these  man   are  Mawatis  residing  in   Pil- 
khana, and   that  the  Mewatis  of   Pilkhana   in   general  are  of  dangerous 
character.     Their  evidence  does  not  rc:illy   press  against  each  individual 
80  much  as  against  the  whole  gang.    For  thesa   reasons,  wliile  I  recognize 
the  difficulty  of  cases  of  this  nature,  I  coasidar  that  this  is  a  casa  in  which 
interference  is  called  for.     I  set  aside   the  order  for  secuiity.     If  any   of 
them  are  in  jail  they  will  ba  at  once  released;   if  any     have   given    bonds 
those  bonds  will  be  discharged. 
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(2  A.  L.  J..  128.) 

IS  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Feb.  1    [CRIMINAL  REVISION  No.  889  of  1904]    1905. 

Present :— Mr.  Justice  Aikman. 

TARA  SINGH  amd  otoeb?, 

Versus 

KING-MMPEROR. 

InJian  Penal  Code  (XLV  of  1860),  jetton  12,4— Sale  held  by  lauftd  aulharky  of 
puUie  »erDiiit—S.  W.  P.  Tenancij  Act  {H  of  1901),  Chapter  IX,  section  131  -Po^ipaof- 
meiit  of  sale  bj  Ameen^ Distraint . 

To  justify  a  conviction  under  section  184,  Indian  Penal  Code,  thclawful  authoritf 
of  a  public  rtervant  offering  a  property  for  sale  must  be  proved  by  the  prosecution. 

A  sale  held  uni3r  t!i9  provisions  of  Chapter  IX,  X.  W.  P.  Tenancy  Act,  cannot  be 
p)*',pji8l  aa  th3  gfoni  thxt  thare  ara  nj  bidlars.  Nor  do3s  the  law  authorise  ao 
adj  )uriini3at  of  th3  sib  bayon  1  t'i3  next  diy  or  ths  naxt  mirkdt  day.  The  only  section 
vr'iiz\i  pro/idj}  for  a  p)3tp:)n:jnimt  is  833tioa  131,  and  it  requires  an  application  by  the 
defaulter.  It  is  the  duty  of  t'.io  distrain3r  to  see  that  bidders  are  present  at  a  sale, 
and  if  non3,  are  present  {semhlc)  the  distraint  falls  through. 

The  niiterial  facts  and  arguments  appear  from  the  judgment. 

C  U.  Alston  and  0.  W.  Dillon,  for  the  applicants. 

ir.  K.  Porter  (Assistant  Government  Advocate),  for  the  Crown. 

The  following  judgment  was  delivered  by  : — 

Aikman^  «!.— The  applicants,  Dip  Singh,  Moti,  Badam,  Paiin 
Singh,  Kundana  and  Jhanda,  were  convicted  by  a  Magistrate  of  the  2nd 
CLi33,  of  ob3tructing  a  sale  of  proparty  offered  for  sale  by  the  lawful 
authority  of  a  public  sorvant,  anl  were  saatencel  to  one  month's  rigorous 
imprisnnmaat  each,  under  the  provisions  of  section  181  of  the  Indian 
Penal  Code.  At  the  same  trial  the  applicant,  Tara  Singh,  was  convicted  of 
abetting  an  offence  under  section  181,  and  was  also  sentenced  to  one  month's 
rigorous  impri3onm9nt  under  section  181,  read  with  section  109  Of  the 
In  liau  Penil  Code.  Oj  appaal  the  learned  District  Mi^istrate  confirmed 
thiCJiviciioa  aal  S3;itea33  pv}S3l  oa  Tara  Sla^'i.  Hi  aU)  confirm;! 
th3  canvictioas  of  t!i3  oLhar  a3cus3 1  but  S3t  aside  the  sentences  of  ira- 
prisonmant  passed  on  thein,  and  in  lieu  thereof  ordered  each  accused  to 
p  ly  a  fine  of  Rs.  25.  This  Court  is  moved  to  set  aside  the  convictions 
on  the  ground  that  the  Pale  which  is  said  to  have  been  obstructed  was 
not  a  sale  by  the  lawful  authority  of  a  public  servant.  The  learned 
District  Magistrate  was  of  opinion  that  **  the  question,  whether  the  parti- 
cular sale  which  the  accused  are  said  to  have  obstructed  was  a  sale  held 
by  the  lawful  authority  was  m3r3ly  a  m\tter  of  acalemical  interest." 
This  is  a  view  which  I  cannot  acoept.  To  j  ustify  a  conviction  under 
section  181  of  the  Indian  Penal  Code  the  Lawful  authority  of  a  public 
servant  offering  a  property  for  sale  must  bo  prove  1  by  the  prose  :;utioa. 
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The  accused  are  said  to  liave  obslrucled  a  sale  of  properly  Lv   an    Amcen 
on  llio  7lh  of  May  last.    I  think  it  is  clear  from   llic  proceedings   tliat 
tlio  Amcen  had  no  authority   whatever  to   hold   any  sale  on   tl.at  day. 
The  Side  which  it  was  attempted  to  hold  was  one   under  the   provisions 
of  Chapter  IX  of  the  North-Wester  11  Provinces   Tenancy  Act   of  1001.     It 
appears  that, the  date  of  sale  originally   fixed   was   the   C2ud  of  April. 
On  that  date  the  Ameen  postponed  the  sale  until  the   T  h  of  May    and 
nfvain  until  the  7ih  of  May.     The  reason  given  for  tlie  pc  .-^Iponcment   was 
that  there  were  no  bidders.     Now   the  law  under  which    the  sale    was 
being  li3ld  mikes  no  provision  for  t!io   p  s'p  ce  ncnt  of  a  sale  on  any 
sach   ground.     The  conditions  regarding  postponement  are   to  be  found 
in  section  131  of  the  Act.     This  is  the  only   Hcction  whirh  provides   for 
a    poslp'>nem3nt.     The  conditions  laid  down  iu   that   section   did    not 
exist  in  the  present  case,  inasmuch  as   thero   was  no   application  by   the 
defaulter  to  have  the  sale  a  Ij  mrned.     Moreover,   that    section   provides 
for  an  adjournment  until  next  day  or  until   the  next  market    day.     The 
Amcen  had  no  authority  to  iin  any  date  wliicU  seemed  good  to  Lim.     The 
law  does  not  authorise  the  adjoarnment  of  a  sale  owing   to    the  absence 
of  bidders.     As  is  contended  by  the   learned  counsel  for  the  appellant, 
it  is  the  duty  of  the  distrainer   to  see   that   bidders   are   present.     If  no 
bidders  are  present,  it  seems  to  me  that   llie   distraint  fall.^  through. 
A  constituent  part  of  the  offence  as  defined  in  section  181  of  the     Indian 
Penal  Code  is  wanting  in  this  case.     I   therefore   quash   the    convictions 
of  the  applicants.     The  fines,  if  paid,  must  bo  refunded.     If  Tara    Singli 
has  been  released  on  bail  u:i  ler  tha  order  of  this   Court,   dated  the  20tli 
of  December  last,  he  need  not  surrender  and  his  bail  bon<l  is  discharged. 

Convictions  quo  shed. 


(5J  A.  W,  N.  2,) 

IN  THE  HIGH  COURT  OFjrDICATURE  AT  ALLAHABAD. 

Nov.  17        [CRIMINAL   APPEAL  No.  766  of  1904]     1904. 

Present:  —  Mr.  Justice  Knox  and  Mr.  Justice  Blair  J. 

EMPEROR  r.  NIAZ  ALL 

Criminal  Procedure  Code,  section  '^C)^— Insanity — Prttoner  committed  to  Co:  rt  of 
BcBtion  shouing  signs  of  mental  aheiiation— Procedure. 

If  a  prisoner   committed  to  a  Court  of   Session   appears   to  the   Court  to   be  of 
unsound  mind  and  consequently  incapable  of  making  his  defence,  the  law  requires  that 
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the  Court  should  try  the  fact  of  such  unsoundness  and  incapacity  before  calling  on  the 
prisoner  to  stand  his  trial  in  the  first  instance,  and  should  not  continue  trying  the  fact 
throughout  the  trial  of  the  prisoner. 

The  facts  of  this  case  suffiiioatly  appaar  from  the  judgment  of 
the  Court. 

Sarhaihleary  (for  whom  Sital  Prasad  Ghosh),  for  the  appellant. 
The  Asjistaat  Qoverament  Advocate  (Porter),  for  the  Crown  :  - 
Kl|OX  ttnd  BIttIr)  JJ.—Niaz  AH  has  baoa  coavicted  of  the  wilful 
mardar  of  his  wife  Ma?anam\t  N^^ibaa  aa  1  has  baaa  sentenced  to  death. 
The  case  has  b33a  subjalttel  by  tha  Cjurt  of  83331  )a  of  Bireilly  ior 
confirmation  of  the  seateaca  pa^33 1.  Wa  hava  a  petition  of  appaal  by  the 
prisoner.  The  only  noteworthy  point  rogvrJing  the  petition  of  _uppeal 
is  that  it  does  not  raise  the  qae3tion  of  unsoundness  of  mind.  The 
prisoner,  both  in  the  Court  balow  and  in  this  Court,  has  been  represented 
by  counsel  on  his  behalf,  and  the  only  issue  presented  to  us  here  for 
consideration  has  been,  was  the  prisoner,  at  the  tima  when  he  committed 
the  murder,  by  reason  of  unsoundness  of  mind  incapable  of  knowing  the 
nature  of  the  act  or  that  he  was  doing  what  wa3  wrong?  The  onus  of 
proving  the  exception  which,  if  establishad,  would  remove  the  act  of 
the  prisoner  from  being  an  offence  is  by  law  laid  upon  those  who  set  it 
up.  Indeed,  the  law  requires  the  Court  to  presume  the  absence  of  any 
such  circumstances  as  would  bring  the  casa  within  the  general  exception. 
The  evidence  which  bears  upon  this  issue  is  to  ba  foaad  on  pages  19,  20 
and  21  of  the  printed  paper  book.  ICvery  word  of  it  has  been  read  over 
to  us  and  commented  upon.  We  have  considered  it  carefully  ;  and  even 
when  all  is  taken  together  it  is  very  far  from  proving  that  this  i^risoner 
was  at  the  time  he  committed  this  murder  incapable  of  knowing  the 
nature  of  his  act.  Much  of  it,  as,  for  instance,  the  evidence  of  Rahim- 
ullah  Khan,  Ghulam  Nabi,  Azmat  Ali,  Wilayat  Ali,  and  Mazhar  Husain, 
completely  breaks  down  on  cross-examination  and  proves  that  those  who 
gave  it  did  not,  of  their  own  knowledge,  know  anything  about  the  mental 
condition  of  the  prisoner.  The  evidence  of  Asharfi  Lai  was  put  forward: 
it  is  evidence  of  no  value  :  it  has  only  to  be  read,  and  it  will  be  seen  at 
once  that  Asharfi  Lai  is  incapable  of  pronouncing  any  opinion  upon  the 
question  of  the  prisoner's  sanity.  The  learned  vakil  who  conducted  tiie 
case  here  felt  the  difficulties  by  which  he  was  oppressed,  and  asks  us  to 
turn  from  the  evidence  to  consider  the  surrounding  circumstances,  and 
from  those  circumstances  and  the  action  of  the  prisoner  to  infer  that  he 
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was  on  iLe  23rd  July  1904  incapable  of  knowing  tlio  nature  of  Lis  acts. 
We  have  considered  those  circumstances  :  they  undoubtedly  point  to  the 
prisoner  being  a  man  who  had  lost  all  control  over  himself,  and  who  in 
a  Qt  of  passion  was  prepared  to  gratify  that  passion  at  all  and  any  cost. 
This  is  putting  the  matter  at  its  very  highest;  and  it  falls  short  of  showing 
that  the  prisoner  was  incapable  of  knowing  on  that  day  that  when  he 
committed  the  assault,  which  resulted  in  the  death  of  Nasiban,  and  the 
further  assault  upon  Musammats  Sharfan  and  Maksudan,  he  was  doing 
what  was  wrong.  On  the  other  hand,  there  is  upon  the  record  the  evi- 
dence of  this  man's  own  relations,  who  at  the  time  were  seeing  him  daily 
and  had  known  him  for  years  past.  The  language  used  by  these  witnesses 
was  moderate  and  self-restrained  and  obviously  free  from  malice.  We 
find  therefore  that  the  accused  has  not  established  the  general  exception 
under  section  Si  of  the  Indian  Penal  Code  Eet  up  on  his  behalf.  We  are 
left  face  to  face  with  the  evidence,  which  has  really  never  been  impugned, 
and  which  establishes  that  on  the  23rd  July  1034  the  accused  did,  in 
anr^er,  because  his  food  was  not  ready,  murder  his  wife,  and  follow  thi.s 
act  up  with  murderous  assaults  upon  those  who  came  to  her  assistance. 
We  find  ourselves  unable  to  act  otherwise  than  to  confirm  the  sentence 
passed  by  the  learnei  Sessions  Judge.  The  appeal  is  dismissed,  the  con- 
viction and  sentence  are  confirmed,  the  latter  will  bo  carried  out  according 
to  bw.  We  leave  the  question  whether  any  other  sentence  should  be  pass- 
ed for  consideration  in  other  quarters. 

We  call  the  attention  of  the  Committing  Magistrate  to  the  error  ho  com- 
mitted in  procedure.  On  the  23rd  July  became  to  the  conclusion,  to  use 
bis  own  words,  that  Niaz  Ali's  head  was  certainly  not  in  proper  order, 
and  that  he  was  in  a  dis  urbed  state  of  mind.  This  was  enough  to  make 
it  necessary  for  him  to  inq!iiro  into  the  fact  of  the  apparent  unsoundness 
of  mind,  and  he  should  have  adopted  the  procedure  laid  down  in  section 
4CU  of  the  Code  of  Criminal  Procedure.  This  he  did  not  do,  but  went  on 
holding  th?  inquiry  on  the  2Gth  July  regardless  of  what  he  himself  had 
observed.  An  error  of  a  similar  kind  took  place  at  the  trial  in  the  Court 
of  Session.  Either  the  learned  Sessions  Judge  was  satisfied  that  the  pri- 
soner was  of  sound  mind,  in  which  case  his  trying  the  fact  of  unsound- 
ness with  the  aid  of  his  assessors  was  auperfluous;  on  the  other  han  1, 
if  he  felt  a  doubt  in  the  matter,  the  law  requires  that  he  should  try  the 
fact  before  calling  on  the  prisoner  to  stand  his  trial  in  the  first  instance, 
and  not,  as  he  appears  to  have  done,  to  have  continued  trying  the  fact 
throughout  the  trial  of  the  prisoner. 
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{25  A,  W.N. ,9.) 
IN  THE  HIGH  COURT  JUDICATURE  AT  ALLAHABAD. 
Dec.  15       [CRIMINAL  APPEAL  No.  775  of  10941        19CM. 
Present  .-—Mr.  i^ustice  Burkitt. 
EMPEROR  t?.  RAZA  HUSAlN. 

Act  Xo,  XLV  of  IS60  (Imlian  Penal  Code),  88.  403,    4 Id ~ •Criminal    Miottprop-l- 
ation—(  heating-  D  finttion. 

A  and  B  were  about  to  travel  by  the  same  train  from  Benares  Cily.  A  haJ  a 
ticket  for  Ajud!iia.  B  had  two  tickets  for  Benares  Cantonments.  A  voluntarily  ban- 
ded over  her  ticket  to  B  in  order  that  he  might  tell  her  if  it  was  right.  B,  under  pio- 
tence  of  returning  A's  ticket,  substituted  therefor  o:^e  of  his  own,  and  kept  A's  ticket 
Held  that  the  oliuce  committc  J  by  B  was  that  of  criminal  misappropriation  as  defined 
by  332tir.i  4)3  of  th3  laliai  Po.iul  CoIj,  rather  than  cheating  as  defined  by  sectiwi 
415  of  the  Code. 

This  was  an  appeal  by  one  RazA  Husain,  alias  Mubamraad  Muss, 
from  his  conviction  by  tbe  Sessions  Judge  of  Benares  of  the  offence  of 
cheating  under  section  420  read  with  section  75  of  tlie Indian  Penal  Code 
and  a  sentence  of  seven  gears'  rigorous  imprisonment.  Tbe  case  arose  out 
of  the  following  facts.  The  appelhint  at  tbe  Bcnnres  City  station  met  with 
an  old  woman  travelling  from  Benares  to  Ajudhia.  He  himself  had  ttro 
tickets  for  Benares  Cantonments  station.  Someliow  or  other  he  induced 
the  old  woman  to  let  bim  look  atber  ticket,  and,  instead  of  reluming  it 
to  her,  substituted  one  of  bis  own  for  Benares  Cantonments.  But  Mus- 
ammat  Mirli  seems  to  have  bad  her  suspicions  arcused,  and  showed  this 
ticket  to  anolbcr  traveller,  who  told  ber  what  had  happened.  Siie 
atonce  gave  ir formation  to  tbe  Railway  authorities,  and  the  accused  was 
arrested  endeavouring  to  get  clear  of  ^^'C  station.  On  his  conviction 
he  pleaded  guiily  to  four  previous  convictions  for  cheating  and  one  fur 
thuft  as  a  servant,  riaza  Ilusain  appealed  to  tbe  High  Court  from  jail,  but 
was  not  represtnted. 

Tbe  Government  Pleader  (for  whom  Muhammad  Isiliaq),  for  the  Crown 
Burhitt,  J.— There  can  be  no  doubt  as  to  the  guilt  of  the  appel- 
lant in  this  case.  Under  pretence  of  doing  her  a  kindness  by  seeing  if 
she  had  got  a  jiroper  ticket,  be  got  the  old  woman  to  band  over  to  him 
the  ticket  she  ha  1  for  Ajulbia,  and  then  prelending  to  return  it  sub- 
stituted one  be  bad  for  Benares  Cantonments.  Ife  was  promptly  delect- 
ed, and  gave  up  llie  ticket.  I  think,  however,  that  the  conviction  under 
section  420  is  wrong.  I  do  not  tL  ink  that  that  section  applies  to  tbe 
facts  of  this  cise.     As  far  as  I  can  see,  no  acts  were  done  which   would 
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amount  tocheatiag  within  the  definition  of  that  offence  to  be  found  in 
section  415  of  the  Indian  Penal  Code.  The  offence  of  which  the  appellant 
appears  to  be  guilty  was  that  punishable  imder  section  403  of  the  Code, 
namely,  dishonest  misappropriation  of  movable  property.  He  clearly  did 
dishonestly  misappropriate  and  convert  to  his  own  use  the  railway  ticket 
which  the  old  woman  had  given  him  to  look  at.  I  affirm  the  conviction 
and  sentence,  but  I  direct  that  the  conviction  be  recorded  as  one  under 
section  403,  Indian  Penal  Code,  and  not  under  section  420,  Indian  Penal 
Cjdo. 

The  Appeal  is  dismissed. 


(7  Bom.  L.  R,  Kol) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT    BOMBAY. 

Jan.  21  [CRIMINAL  MISC.  No.  1758  op  1904.]   1905. 
Present: — Mr.   Justice  Tyabji. 

In  re  TARABM  IBRAHIMPURKAR. 

Specific  Relief  Act  {I  of  1$77),  Sec.  -Jd— Enforcement  of  public  clulics  -Public 
sercjud-liujU  Court  -  Bo  :nb.v/ Oily  Police  Act  (Dofti.  Act  IV  of  1002J,  Sec».  23,120— 
Police  Commissioner^Noliee— Prostitutes,  segregation  of. 

The  Commissioner  of  Police  at  Bombay,  acting  under  s.  28  of  the  Bombay  City 
Police  Act  1902,  issued  a  notic3  upon  the  applicants  requiring  them  to  vacate  the  pre- 
mises occupied  by  theni^  and  intimating  that  "  failure  to  comply  with  this  notice  will 
render  you  liable  to  punishment  under  s.  121)  "  of  the  Act.  The  applicants  applied  to 
the  High  Court,  imder  s.  45  of  the  Specific  Relief  Act  1877,  for  a  rule  against  the  Com- 
missioner of  Police  to  show  cause  why  the  notice  should  not  be  cancelled  and  why  he 
should  not  be  restrained  from  carrying  the  same  into  effect  :  - 

Ileldy  that  the  cancellation  of  the  notice  or  the  non-enforcing  of  it  is  an  act  clear- 
ly incumbent  by  law  upon  the  Commigsioner  of  Police,  so  as  to  bring  it  within  s.  45  {b) 
of  the  Specific  Relief  Act  1877. 

Under  8.  28  of  the  Bombay  City  Polico  Act  1902,  the  CoKimissioner  of  Police  can 
only  serve  the  notice  upon  the  person  who  comes  within  the  scope  of  the  section.  He  is 
not  entitled  to  serve  it  upon  any  person  whom  he  merely  suspects  to  bo  guilty  of  the 
conduct  therein  referred  to.  The  misconduct  or  immoral  conduct  must  be  a  matter  of 
f^ct  and  not  a  mere  matter  of  suspicion. 

A  Magistrate  would  not  be  justified  in  convicting  any  person,  under  s.  129  of  the 
Bombay  City  Police  Act  1902,  unless  and  until  he  is  satisfied  that  the  notice  under  s. 
?8  of  the  Act  was  not  only  duly  served,  but  also  that  the  woman  really  had  condu?ted 
herself  in  the  manner  imputed  to  her  under  s.  28. 
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The  facts  appear  from  the  judgment. 

Mr.  Strangman,  for  the  applicants. 

The  Hod.  Mr.  liaikcs,  acting  Advocote-Gencral,  for  the  Commissioner 
of  Police. 

Tyabjly  J, —In  this  matter  a  rule  nl«t  was  originally  obtained  oa 
the  3rd  October  1904  calling  upon  the  then  acting  Commissioner  of  Police, 
Mr.  Kennedy,  to  show  cau^e  wliy  the  notice  or  order  mentioned  in  tbo 
affidavit  referred  to  in  the  rule  should  not  be  cancelled  and  further, 
why  he  should  not  be  restrained  from  carrying  the  same  into 
effect. 

The  notice  or  order  referred  to  in  the  rule  was  addressed  to  **  Tarabai 
prostitute, "  and  similar  notices  were  addiessed  to  the  other  women 
concerned  in  this  case,  and  runs  as  foUows  :  — 

"  Whereas  it  has  been  made  to  appear  to  me  that  you  reside  in,  use 
or  frequent  a  house,  room,  or  place  at  Girgaum  Road  in  which  the  business 
of  a  common  prostitute  is  carried  on  : 

I  do  hereby  give  you  notice  and  require  you  not  to  reside  in, 
use  or  frequent  the  said  Road  or  place  after  the  30th  day  of  Septem- 
ber 1904. 

Failure  to  comply  with  this  notice  will  render  you  liable  to 
punishment  under  section  129  of  the  City  of  Bombay  Police  Act, 
1902  " 

When  this  rule  first  came  on  before  mo  sometime  ago,  the  then 
Advocate  General  Mr.  Scott,  took  the  objection  that  the  acting  Com- 
missioner, Mr.  Kennedy,  was  not  in  Bombay  and  that  Mr.  Gell  had  come 
back  and  therefore  the  rule  would  be  inoperative  as  it  was  notdirecled 
to  the  Commissioner  of  Police,  Mr.  Gell,  but  only  to  the  then  acting  Com- 
missioner. I  then  ordered,  with  the  consent  of  the  pa.ties,  that  a  new 
rule  should  be  served  upon  the  Commissioner  of  Police,  Mr.  Gell,  with 
certain  modifications.  Accordingly  a  fresh  rule  was  issued  on  the  5tb 
December  1904,  directing  the  Commissioner  of  Police,  Mr.  Herbert 
George  Gell,  that  he  **  do  within  four  days  after  the  service  of  the  said 
new  rule  nisi  upon  him,  appear  and  show  cause,  if  any,  he  hath  why  be, 
as  the  said  Commissioner  of  Police,  should  not  cancel  the  order  issued 
by  Mr.  Michael  Kennedy  as  the  acting  Commissioner  of  Police  on  the 
17th  day  of  September  last  or  why  he  should  not  be  prohibited  from  en- 
forcing the  said  order  or  from  taking  any  proceedings  under  the  said 
order  or  in  any  way  giving  effect  to  the  said  order.  "    This  second  ruU 
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was  argued  before  me  some  days  ago,  and  I  took  time  to  consider  my 
judgment  as  it  seemed  to  me  that  the  question  involved  was  rather  an 
important  one. 

Several  questions  have  been  argued  before  me,  and  the  first  has 
reference  to  the  construction  of  s.  45,  Specific  Kelief  Act,  under  which 
this  motion  was  made.  The  second  question  referred  to  the  construction 
of  ss.  28  and  129  of  the  Bombay  City  Police  Act  under  which  the  notices 
were  originally  issued  by  tho  Acting  Commissioner  of  Police.  Section 
45,  Specific  Relief  Act,  runs  as  follows  :  — 

"  Any  of  the  High  Courts  of  Judicature  at  Fort  William,  Madras,  and 
Bombay,  may  make  an  order  requiring  any  specific  act  to  be  done  or 
forborne,  within  the  local  limits  of  its  ordinary  original  civil  jurisdiction 
by  any  person  holding  a  public  office,  whetlier  of  a  permanent  or  a  tem- 
porary nature,  or  by  any  corporation  or  inferior  Court  of  Judicature: 
provided  {inter  alia), 

"  (h)  that  such  doing  or  forbearing  is,  under  any  law  for  the  time  being 
in  force,  clearly  incumbent  on  such  person  or  Court  in  Lis  or  its  public 
character. 

"(d)  that  the  applicant  has  no  other  specific  and  adequate  legal 
remedy.  " 

The  questions  raised  are  under  sub-ss.  (6)  and  (dj.  )t  was  argued 
before  me  by  Mr.  Scott,  in  the  first  instance,  and  Mr.  Raikes,  afterwards, 
that  the  doing  or  forbearing  of  the  act  in  this  case,  is  not  shown  to  bJ 
clearly  incumbent  upon  the  Commissioner  of  Police  by  any  law  now  in 
force.  The  rule  nisi  shows  that  the  doing  of  the  act  in  this  case  refers  to 
the  cancelling  of  the  notice,  which  has  been  served  upon  these  women. 
The  forbearing  of  the  act  required  is  the  non-eDforcement  of  the  notice 
by  the  prosecution  of  these  women.  The  question,  therefore,  is,  whether 
the  cancellation  of  the  notice  or  the  non-enforcing  of  it  is  an  act  clearly 
iQCumbent  by  law  upon  the  Commissioner  of  Police  so  as  to  bring  it 
within  sub.-s.  (6)  of  s.  45. 

It  was  argued  that  even  if  the  notice  was  wrong,  and  even  if  it  was 
shown  that  these  women  were  not  public  prostitutes  and  that  the  notice 
should  not  have  been  served  under  s.  28  of  the  Bombay  Police  Act,  still 
there  was  no  duty  cast  upon  the  Commissioner  of  Police  to  cancel  this 
notice  or  to  forbear  from  prosecuting  these  women. 

Now  there  is  no  specific  provision  in  any  Act  that  the  Commissioner 
of  Police  shall  cancel  any  notice  that  may  have  been  given  by  him.    But 
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it  does  seem  to  me,  that  although  there  is  no  specifie  direction  yet  if 
these  women  are  shown  to  be  respectable  women  to  whom  s.  28  of  the 
Police  Act  does  not  apply,  it  would  be  clearly  incumbent  on  the  Com- 
missioner of  Police  to  cancel  or  withdraw  the  notice  which  he  bad  given 
under  a  misapprehension.  Again  if  it  be  clearly  shown,  that  these  women 
did  not  come  within  s.  28  of  the  Police  Act,  it  would  be  clearly  the  duty 
of  the  Commissioner  c-f  Police  to  forbear  from  prosecutiug  these  women 
in  the  Police  Court  under  s.  129  of  the  Police  Act.  Therefore  so  far 
as  sub.-s.  (h)  of  s.  45  is  concerned,  that  is  not  an  obstacle  to  tbis 
rule. 

The  next  objection  was  under  sub-s.  {d^  of  s.  45,  Specific  Relief  Act, 
which  runs:  "that  the  applicant  has  no  other  speci  fic  and  adequate 
legal  remedy.  "  It  was  argued  on  behalf  of  the  Commissioner  of  Police, 
that  here  these  women  had  another  specific  and  legil  remedy,  viz  ,  that 
tliey  might  disobey  this  notice,  disregard  it  altogether,  and  then  they 
might  be  prosecuted  and  they  could  show  before  the  Police  Court  that 
they  did  not  come  within  the  provisions  of  s.  28. 

On  the  other  hand,  it  was  argued  on  behalf  of  these  women  by  Mr. 
Strangman,  that  the  Migistrate  would  not  be  at  liberty  to  go  into  that 
question,  and  would  accept  the  notice  as  absolutely  binding  upon  him. 
This  makes  it  necessary  for  me  to  refer  to  s.  2S  of  the  Bombay  City  Police 
Act  which  runs  as  follows  : — 

"  The  Commissioner  of  Police  may  at  any  time  cause  a  notice  to  be 
served  upon  any  person  who  occupies  or  manages  or  acts  or  assists  in 
the  management  of,  or  upon  any  woman  who  resides  in,  uses  or  frequents, 
any  house  room  or  place  in  which  the  business  of  a  corainoa  prostitute  is 
carried  on,  requiring  such  persoa  or  woman  after  a  dale  to  be  men- 
tioned in  the  notice,  which  shall  not  be  less  than  seven  days  from  the 
date  of  the  notice,  not  to  reside  in,  use  or  frequent  any  street  or  place 
specified  in  the  notice.  " 

And  then  s.  129  of  the  Bombay  City  Police  Act  runs  as 
follows  :  — 

•*  Any  person  on  whom  a  notice  under  s.  28  shall  have  been  served, 
disobeying  the  requisition  therein  contained,  shall  be  punished  with 
imprisonment  for  a  term  which  may  extend  (a)  in  the  case  of  first 
offence,  to  one  month  (6)  in  the  case  of  a  second  or  subsequent  offence,  to 
three  months. " 

Now  it  will  be  observed  that  under  s.  28,  the  Commissioner  of  Police 
can  only  serve  the  notice  upon  the  person  who  comes  within  the  scope 
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of  s.  28.  He  18  not  entitled  to  stive  it  upon  any  person  whom  he  merely 
suspects  to  be  guilty  of  the  ccnduct  (herein  referred  to.  1  he  misconduct, 
or  immoral  conduct,  must  be  a  matter  of  fact  and  not  a  mere  matter  of 
suspicion.  Whereas  under  b.  129  it  is  laid  dcu^n  that  any  person 
disobeying  the  order  is  to  be  punished.  Therefore  if  I  read  s.  129  in  the 
way  suggested  by  Mr.  Strangman,  I  should  come  to  this  extraordinary 
conclusion,  that  the  Commissioner  of  Police,  who  is  not  a  Judge,  nor  a 
Magistrate,  nor  a  person  entitled  to  take  any  evidence,  and  to  act 
judicially,  without  any  judicial  enquiry  whatsoever,  can  direct  these 
persons  to  vacate  certain  premises  witliout  giving  them  any  opportunity 
of  being  heard.  And  that,  on  the  other  hand,  no  such  opportunity 
would  bo  afforded,  even  before  the  Magistrate.  If  Mr.  Strangman's 
argument  is  correct,  the  Magistrate  has  only  to  see  whether  the  notice 
has  been  served  and  whether  it  has  been  disobeyed  or  not.  The  result 
-would  be  so  extraordinary,  ikit  I  cannot  but  hold  that  s.  129  requires 
something  more  than  proof  of  notice.  The  Magistrate  would  not  be 
jaaiified  in  convicting  any  person  under  s.  129  unless  and  until  he  is 
satisfied  that  the  notices  were  not  only  served  and  that  they  were 
properly  and  validly  served— that  is  to  say,  until  he  is  really  satisfied  that 
the  women  really  had  conducted  themselves  in  the  manner  imputed  to 
tbem  under  s.  28. 

That  being  so,  it  follows,  that  there  would  be  adequate  legal  remedy 
to  lha*^e  women,  and  they  would  hare  an  opportunity  to  show  to  the 
Magistrate  that  they  are  not  guilty  of  the  conduct  which  is  imputed 
to  them. 

That  being  so,  in  my  opinion,  I  should  not  be  justified  in  making 
this  rule  absolute,  or  going  into  the  question  as  to  the  ccnduct  of  these 
women,  as  there  is  another  tribunal  before  whom  the  matter  can  go, 
which  is  probably  better  fitted  to  deal  with  questions  of  this  kind  than 
I  am.  That  implies  that  there  is  to  be  a  prosecution.  Ar.d  unless  an 
undertaking  is  given  by  the  Commissioner,  that  he  will  prosecute  these 
women,  within  a  short  and  reasonable  time,  it  may  be  that  this  matter 
will  be  kept  hanging  over  thiese  women,  and  they  may  not  have  an 
opportunity  of  clearing  themselves  in  the  manner  they  desire. 

Attorneys  for  applicants  :     Messrs.     Smetham.Bynic  and  Noble, 
Attorney   for   the  Comtaissioner  of  Police  :     Mr.  E.  F.  Nicholson, 
Government  Solicitor. 
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(25  A.  W.  N.,  52) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Jan.   27  [CRIMINAL  REVISION  No.  764  op  1904]    1905. 
Present : — Mr.  Justice  Bacerji. 
EMPEROR  V.  GANESHI. 

Act  Xo.  XLV  of  1860  [Indkin  Penal  Code), «.  193— Fabricating  faUe  evldem 
^-Definition, 

After  an  application  for  partition  had  been  presented  bj  certain  co-aharers,  a  se- 
cond application  was  presented  by  a  pleader  on  behalf  of  foar  other  co-sharers  asking 
that  their  shares  should  be  partitioned  and  formed  into  a  separate  patti.  The  applica- 
tion was  signed  by  the  pleader  only,  but  purported  to  be  verified  by  the  four  co-sharere 
and  the  pleader's  rakalatnama  authorizing  him  to  present  the  application  also  parport- 
ed  to  be  signed  by  all  four.  As  a  matter  of  fact,  one  of  the  co-sharers  was  dead  and 
his  name  was  signed,  both  on  the  vakalatnama  and  in  the  rerification  of  the  applicatioD 
by  his  brother  Ganeshi.  Qaneshi  was  tried  for  the  offence  of  fabricating  false  evideoce 
in  respect  of  both  documents;  he  was  acquitted  as  regards  the  vakalatnama,  but  conYict- 
ed  as  regards  the  application.  Eeld  that  under  the  circumstances  the  conviction  could 
not  be  sustained  as  regards  the  application  either. 

Tbe  facts  of  this  case  suiEciently  appear  from  the  judgment  of  Uie 
Court:— 

Wallach  for  the  applicant. 

The  Assistant  Government  Advocate  (Porter),  for  the  Crown. 

Bail^JI,  J«— The  applicant  Ganeshi  has  been  convicted  of  haying 
fabricated  false  evidence  and  sentenced  to  four  months'  rigorous  impri- 
sonment. The  circomstancos  oat  of  which  this  prosecution  arose 
were  these.  On  the  I3th  of  July  1903,  an  application  for  partition  was 
presented  in  the  Revenue  Court  by  Todar  and  others  under  section  106 
of  Act  No.  Ill  of  1901.  Four  persons,  namely.  Ram  Saran,  Sis  Earn, 
Ramji  Lai  and  Bharat  Singh,  who  were  also  co-sharers  in  the  village, 
had  not  joined  in  making  the  application.  On  the  14th  of  October  1903 
an  application  was  filed  bearing  the  signature  of  a  pleader,  Baij  Nath, 
to  the  effect  that  the  applicants  were  desirous  that  9  bighas  and  odd 
should  also  be  partitioned  and  formed  into  a  separate  patti.  The  names  of 
the  applicants  were  not  set  forth  in  the  application,  but  the  pleader  filed 
it  by  virtue  of  a  vakalatnama  which  purported  to  have  been  executed  in 
his  favour  by  the  four  i)erson8  named  above.  The  signature  of  one  of 
these,  Ramji  Lai,  purported  to  have  been  made  on  the  vakalatnama  by 
the  accused  Ganeshi  his  brother.  The  application  of  the  14th  of  October 
1903  was  not  signed  by  any  one  except  the  pleader,  but  at  the  foot  of  it 
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there  was  a  veriEcation  which  bore  the  signatures  of  the  four  persons,  one 
of  whom  was  Ramjl  Lai.  This  signature  was  written  by  the  pen  of  Ga- 
neshi.  It  is  an  admitted  fact  that  at  the  tim3  of  the  signing  of  the  vaka- 
latnama  and  of  the  veriEcation  at  the  fo^t  of  the  petition,  dated  the  14th 
of  October  1903,  Ramji  Lai  was  dead.  Qaaeshi  was  accordingly  prose- 
cuted on  the  charge  of  having  fabricated  false  evidence  by  reason  of  his 
having  signed  the  name  of  a  dead  person  on  the  vakalatnama  and  on  the 
petition.  The  Court  of  first  instance  convicted  him  in  respect  of  both 
tlie  documents.  The  lower  appellate  Court  acquitted  him  on  the  charge 
of  having  signed  the  vakalatnama,  but  has  held  that  in  signing  the  veri- 
fication under  the  application  he  fabricated  false  evidence. 

In  order  to  sustain  the  charge  of  fabricating  false  evidence  against 
the  accused  in  this  case,  three  things  must  bo  established  :  firstly,  that  he 
made  a  document  containing  a  false  statement^  secondly,  that  he  intended 
that  such  false  statement  should  appear  in  evidence  in  a  proceeding  taken 
before  a  public  servant,  and  thirdly,  that  the  false  statement  so  appearing 
in  evidence  might  cause  any  person  who  in  siVJh  proceeding  was  to  form 
an  opinion  on  the  evidence  to  entertain  an  erroneous  opinion  touching  any 
point  material  to  the  result  of  such  proceeding.    If  CJaneshi  had  written 
the  signature  of  Ramji  Lai  on  the  application  itself  it  might  be  said  that  he 
made  a  document  containing  a  false  statement.    But  this  he  does  not  seem 
to  have  done.    As  I  have  already  stated,  the  petition  itself  does  not 
contain  the  names  of  the    petitionera  or  bear  the    signature  of  any 
of  them.    The  only    person    who  signed    it  vras     the  pleader;    and 
it  is  by  virtue    of  the   vakalatnama  which  the  pleader    filed  that  the 
petition  was  deemed  to  be  one  on  behalf  of  the  four  persons  who  purport* 
ed  to  have  executed  the  vakalatnama!    The   learned  Sessions  Judge  has 
acquitted  Ganeshi  on  the  charge  of  fabricating  false  evidence  in    respect 
of  the  vakalatnama.    Consequently  I  find  it  difficult  to  hold  that  the  peti* 
tion  of  the  14th  of  October  1903   was  made  by    Ganeshi.    The  law  did 
not  require  that  the  petition  should  ba  verified.     Therefore  it  cannot  be 
said  that,  by  putting  the  signature  of  the  dead  man  Ramji  Lai  below  the 
verification  as  that  of  a  parson  who  was  alive,  he  fabricated    the  petition 
itself.    As  the  law  did  not  require  the  petition   to  be   verified,  he  could 
not  be  convicted  of  having  falsely  verified  it.     Further,  the  signature  be- 
low  the  verification  could  not  be  used  as  evidence  of  the  fact  that  an  appli- 
cation had  been  made  by  Ramji  Lai.  It  is  also  doubtful  that  the  application 
was  evidence  in  respect  of  a  matter  material  to  the  result  of  the  proceed- 
ing.   It  was  not  necessary  that  all  the  co-sharers  should  have  made  the 
application.    If  some  made  it,  that  would  have  been   sufficient  to  enable 
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the  revenue  authorities  to  take  action.  Under  theae  circumstances  1  am 
unable  to  hold  that  Ganeshi  coainaitted  the  offence  of  fabricating  false 
evidence,  an  1  his  CDUviction  on  that  charge  cannot  be  supported.  Evea 
if  he  had  committed  that  offence  the  sentence  already  undergone  is  suffi- 
cient for  the  ends  of  justice.  There  was  minifeitly  no  dishonest  inten- 
tion, and  he  had  nothing  to  gain  by  signing  his  dead  brother  Ramji  Lai's 
name.  I  accordingly  allow  the  application,  and  set  aside  the  conviction 
and  sentence.    The  bail  furnished  by  the  applicant  is  discharged. 


{2  A.  L.J.  140.) 
IN  THE  UIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Feb.  7  [CRIMINAL  REVISION  No.  799 op  1904]  1905. 

Presjnt :— Mr.  Justice  Aikman. 

A;?IZ-UD-.DIN  versus  EMPEROR  iKD  others. 

Criminal  Proisdarc  Cole  [V  of  1S9S),  Chapter  X It,  aedions  U3,  116,439- 
L^jI  prozedare  not  follo-fzi-'^o  danjer  of  bre%eh  of  peace— AUacfumnt  tckhotd 
juriBdletion  -^Betislon. 

A  n3ca33iry  praliinini^y  Id  an  orJjr  unijr  333tioa  143,  Code  of  Criminal  Proce- 
dure, i3  tbat  procaodia^jj  s^iould  baVa  b2?a  taksa  and  an  ordt^r  midd  under  sestion  115. 
Vfhtre  tbo  recDrd  s'io;vid  that  ih^  Miglstrata  mida  an  ordar  for  attaohmant  of  property 
without  following  the  proc3dare  preicrib^d  by  section  145,  and  there  was  nothing  to 
indioate  that  a  dis^pate  likely  to  cauaa  a  breach  of  the  p3ice  existed,  the  order  of  Magis- 
trate  could  not  ba  deeni3d  to  have  baan  passed  under  Chapter  XII,  Code  of  Criminal 
Procedure,  and  Was  sot  aside  as  ultra  vires* 

Criminal  Revision  against  the  order  (November  21,  1904)  of  Miraa 
Kaaim  Beg,   Magistrate,   first  class. 

Wahid  Eux  and  Haraid  Bux  were  the  owners  of  a  certain  mill,  the 
northern  boundary  wall  of  which  fell  down  during  the  rains.  The  owner 
bpgan  to  rebuild  it  but  somewhat  extended  the  old  foundations.  Aiia- 
ud-din,  the  trustee  of  the  Tahia  land,  contiguous  to  the  mill  land,  put  in 
an  application  in  the  Criminal  Court,  stating  that  the  owners  of  the  mill 
bad  encroached  upon  the  Takia  land,  and  praying  that  an  arbitrator 
might  be  appointed  to  decide  his  claims  to  the  land.  The  Magistrate, 
however,  treated  the  application  as  an  application  under  section  145, 
Criminal  Procedure  Code;  and  without  complying  with  the  provisioos 
of  that  section,  passed  an  order  attaching  "  the  land  in  dispute  including 
the  new  partly  built  wall  until  the  rights  of  the  contending  parties 
l^re  determined  by  a  competent  Court. 

Aziz-ud»din  applied  for  revision  of  this  order. 
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Sir  Walter  CoZi^m,  for  the  petitioner,  submitted  that  unless 
there  was  a  likelihood  of  the  breach  of  the  peace,  the  land  in 
dispute  could  not  be  attached.  The  Magistrate,  if  he  wanted  to  pro- 
ceed under  section  145,  Act  V  of  189S,  should  have  strictly  complied 
with  the  requirements  of  that  section.  Ue  did  not  pass  an  order  in  writ- 
ing. Moreover,  the  parties  themselves  treated  the  matter  as  a  civil 
dispute. 

C.  Dillon  J  for  the  opposite  party,  heard. 

Assistant  Government  Adoocate  (W,  K.  Porter),  for  the  Orjw^n. 

The  following  judgment  wes  delivered  by— 

Aikll|ail)  «|.— This  is  an  application  to  set  aside  an  order  of  a  Magis- 
trate of  the  first  class,  purporting  to  have  been  passed  under  sectioa  146 
of  the  Code  of  Criminal  Procedure,  whereby,  he  attached  certain  pro- 
perty in  regard  to  which  there  were  conflicting  claims.  A  necessary  pre- 
liminary to  an  order  under  section  146,  is  that  proceedings  should  hav<^ 
been  taken  and  an  order  made  under  section  1 15,  of  the  Code.  So  far 
as  the  record  shows,  the  procedure  prescribed  by  section  145,  was  not 
followed  by  the  Magistrate.  No  order  in  writing,  as  required  by  that 
section,  was  made  by  him.  I  am,  therefore,  of  opinion  that  the  Magis- 
trate's order  attaching  the  property  was  an  order  without  jurisdiction,  and 
one  which  cannot  be  deemed  to  have  been  passed  under  Chapter  XII  of 
the  Code  of  Criminal  Procedure.  So  far  as  the  record  shows,  there  was 
nothing  to  indicate  that  the  dispute  was  likely  to  cause  a  breach  of  the 
peacp.  If  the  Magistrate  is  of  opinion  that  there  is  any  danger  of  the 
breach  of  the  peace,  he  may  take  such  action  as  ho  may  deem  necessary, 
but  that  action  must  be  in  accordance  with  Jaw.  I  quash  the  order  of  the 
Magistrate,  dated  the2l8t  of  Novembar,  1904,  whereby  the  land  claimed 
by  the  parties  was  attached . 

Order  quashed. 
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HUB  MCHAMMAD  V.  MUSiMMAT  AI&HA  BIBt. 

(^A.  L.J.,  160) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 
Feb.  1  [CRIMINAL  REFERENCE  No.  771  of  1901]  1905. 

Present : — Mr.  Justice  Aikmao. 
NUR  MUHAMMAD 
ver9tis 
MU3AM1IAT  AISHA  BIBI. 

Criminal  Procedure  Code  {V  of  1898),  aeetiou  488— Husband  and  wife—MagU- 
trate*8  order  for  maiiUenanee — Civil  Court  decree  for  reelitution  of  conjugal  rightt. 

A  decree  of  a  Civil  Court  for  reatitation  of  conjugal  rights,  even  if  passed  oa  a 
compromise,  supersedes  a  maintenance' order  passed  by  a  Magistrate  under  section  488, 
Criminal  Procedure  Code,  if  the  wife  persists  in  refusing  to  lire  with  her  husband. 
If  the  conditions  laid  down  in  the  consent  decree  have  not  been  complied  with,  the 
wife  should  prefer  an  objection  to  the  Civil  Court 

In  re  Bolaki  Das,  I.  L.  R.,  23  Bom.,  48 i,  applied. 

Criminal  Reference  (October,  25,  1901,)  made  by  J,  Denman,  Esq., 
Sessions  Judge  of  Cawnpore. 

The  facts  appear  sufficiently  from  the  judgment : — 

Multammad  Ishaq,  for  the  applicant. 

E,  A,   Uoicard  [for  H,  T.  Coleman']  for  the  opposite  party. 

The  following  judgment  was  delivered  by  :  — 

Alkmail)  «|.— On  the  11th  June  last,  the  Joint  Magistrate  of  Cawn- 
pore made  an  order  under  section  488,  of  the  Code  of  Criminal  Procedure, 
directing  the  applicant,  Nur  Muhammad,  to  make  a  monthly  allowance 
for  the  support  of  his  wife,  Musammat  Aisha  ;  subsequently  a  decree  was 
passed  by  the  Civil  Court  in  a  suit  brought  by  the  husband  for  restitu- 
tion of  conjugal  rights,  whereby  the  husband  was  to  pay  his  wife  a  month- 
ly allowance  of  Rs.  4-4-0  and  allot  her  a  house  near  his  own  for  her  resi- 
dence. This  decree  was  passed  by  consent  of  parties.  Subsequently  the 
husband  applied  to  the  Magistrate  to  cancel  his  order  of  the  14th  June 
1901.  The  Magistrate  rejected  the  application.  The  learned  Sessions 
Judge  has  submitted  the  case  for  orders  of  this  Court  in  revision  and 
calls  attention  to  the  ruling  in  re  Bulaki  Daa  (i),  wherein  it  is  laid  down 
that  a  decree  of  a  Civil  Court  for  restitution  of  conjugal  rights  supersedes 
a  maintenance  order  passed  by  a  Magistrate  if  the  wife  persists  in  refus- 
ing to  live  with  her  husband.    The  facts  of  that  case  are  not  exactly  on 

(1)    [189«]LL.R,23Bom;484. 
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all  fours  with  those  of  the  present,  but  in  my  opinion  the  principle  therein 
laid  down  applies.  The  additional  evidence  taken  by  the  Magistrate 
shows  that  the  wife  objeet3  to  the  hou^e  which  her  husband  has  selected 
for  her  residence.  If  that  house  does  not  answer  the  conditions  laid 
down  in  the  decree  passed  by  consent  of  parties,  the  wife  should ,  in  my 
opinion,  prefer  an  objection  to  the  Civil  CJourt.  I  hold  that  under  the 
circumstances  stated  above,  the  order  of  the  14th  of  June,  1904,  was  super- 
seded by  the  arrangement  come  to  between  the  parties  in  the  Civil 
Court,  and  that  the  order  of  the  11th  June,  1901,  ought  to  have  been  can- 
celled.   I  therefore  direct  that  it  be  cancelled. 

Order  Bet  aside. 


{2  A.L.J ,  17S.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 
Feb.  14     [CRIMINAL  REVISION  No.  45  op  1905]     1905. 
Present : — Mr.  Justice  Aikman. 
GAJJU  versus  EMPEROR. 

Whipping  Act  {VI  of  1864)  8s.  2,  S^Wliipping  in  addition  to  impri$onm$nt-^ 
Pifivioua  conviction — RuUm  of  August  i-i,  1897,  rule  S9A. 

A  perton  convicted  under  section  457,  Indian  Penal  Ckxle,  cannot  be  punished 
Tfith  whipping  in  addition  to  imprisonment,  if  he  has  not  been  prerionsly  convicted 
either  of  the  same  offence  or  of  any  offence  falling  under  the  same  group  of  offences 
specified  in  section  2,  Act  VI  of  1864. 

A  petition  of  appeal  may  be  dealt  with  in  revision  where  no  appeal  lies  under 
the  law. 

Criminal  Revision  against  the  order  (December  8,  1904),  of  Kunwar 
Bharat  Singh,  Sessions  Judge  of  Banda,  affirming  the  order  (November 
18,  1904)  of  K.    N.  Knox,  Esq.,  Magistrate,  1st  class. 

Qajju  was  caught  in  a  shop.  He  was  tried  and  convicted  under 
section  457,  of  the  Indian  Penal  Code,  and  was  sentenced  to  one  year's 
rigorous  imprisonment  and  30  stripes.  He  appealed  to  the  Sessions  Judge 
who  dismissed  the  appeal.  He  appealed  to  High  Court  and  his  petition 
of  appeal  was  treated  as  an  application  for  revision. 

No  one  appeared  for  the  accused. 

Assistant  Government  Advocate  (W.  K.  Porter)^  for  the  Crown. 
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The  following  judgment  was  delivered  by  : — 

Alkmaily  «!■ — Although  it  was  admitted  as  an  appeal,  no  appeal  lies, 
the  conviction  by  the  Joint  Magistrate  having  been  affirmed  on  appeal 
by  thd  learned  Sessions  Judge.  As  the  case  is  before  me,  however,  I 
deal  with  it  in  revision. 

The  accused  Gajju  was  convicted  by  the  Joint  Magistrate  of  an 
offence  punishable  under  section  457  of  the  Indian  Penal  Code.  He  was 
sentenced  to  one  year's  rigorous  imprisonment  and  whipping  of  30  stripes 
because,  according  to  the  Joint  Magistrate,  he  has  previously  been  con- 
victed of  theft.  The  only  evidea3e  in  regard  ti  the  previous  conviction 
is  a  statement  by  the  accused  that  he  had  previously  been  sentenced  to 
9  months'  imprisonment  for  theft.  If  this  was  so,  the  sentence  of  whip- 
piug  was  illegal,  inas-nuch  as  he  was  not  convicted  previously  either  of 
the  same  offence  or  of  any  offence  falling  under  the  same  group  of  offence 
specified  in  section  2  of  Act  No.  VI  of  1861,  and  was  not  therefore 
punishable  with  whipping  in  addition  to  imprisonmant,  under  section  3 
of  the  Act.  It  is  somewhat  surprising  that  this  illegality  was  not  noticed 
by  the  learned  Sessions  Judge.  I  would  also  call  the  attention  of  the 
Joint  Magistrate  to  the  provisions  of  rule  39A  of  the  ru'es  of  the  14th 
of  August,  1897,  which  he  has  overlooked.  Before  passing  final  orders 
I  direct  the  Magistrate  to  report  whether  the  sentence  of  whipping  baa 
been  inflicted. 


(P  C.  W.  N,,  S2L) 
IN  THE  HIGH  COURT  OF  JDDICATORE  AT  CALCUTTA. 

[CIVIL  APPELLATE  JURISDICTION] 
APPEAL  FROM  ORIGINAL  CIVIL  JURISDICTION 
Jan.  18]  OF  No.  55  of  1904.  [1905. 

Present :—  Sir  Francis  Maclean  C.  J.,  Mr.  Justice  Sale,  and  Mr.  Justice 

Harington. 
KALI  KINKAR  SETT  and  others,— Appellants, 
Versus 
DINOBANDHU  NUNDY,~Respondent. 

Criminal  Procedure  Code  {Act  V  of  1S9S),  see.  195,  sub-sec.  ((?)—  Sanction  to 
prosecute —  Extension  of  time— Meaning  of  '  High  Court '  in  suh-see  ((?),  sec,  195,  Criu**- 
nal  Procedure  Code — Appeal. 

Sanction  to  prosecute  under  sec.  193  of  the  Indian  Penal  Code  bad  been  granted 
by  a  Judge  silting  on  the  Original  Side.  Subseqaentlj  the  same  Judge  after 
the  period  had  expired  granted  an  extension  of  time  under  sec.  195  of  the  Crimio^l 
Procedure  Code.  ^  , 
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HM—XJuJ^e  sitting  on  the  Original  Side  was  njt  a 'High  Court  *  within  tin 
meaning  of  sub  sec.  (6)  of  sec.  195  of  the  Code  of  Criminal  Procedure  and  had  therefor* 
no  jurisdiction  to  extend  the  time.  The  High  Cor.rt  in  its  Appellate  Civil  Jurisdiction 
was  the  proper  fornra  for  entertaining  v.n  application  for  exten^icu  of  time  of  s&uction 
to  prosecute  granted  by  a  Judge  on   the  Original  Side. 

Uell  also— An  appeal  lay  under  cl.  15  of  the  Letters  Patent  from  the  order  of 
the  Judge  on  the  Original  Side  granting  su  li  extension  of  time. 

UelJ  further —That  once  the  time  had  expired,  it  could  not  be  extended  for  there 
is  nothing  to  extend. 

luirappana  v,  Sinua  (1)  and   In  re   Mulbu   Kudam  (2)   diaaentel 

This  was  an  appeal  preferreJ  ag.iinst  an  order  of  Henderson,  J.,  date  J 
the  27tb  of  July  1904. 

The  fact-s    material  lo     this    report  are  shortly  as  follows  :  — An 
application   was  made  oa  b2hilf  of  th3  Piaintiff,  the  proaont  Respondent 
in  thesuit  of  Dinobandhii   Nundy  t?.  Ilurrymutty  TXisaee   (Suit   No.    470 
of  1898)  and  rule  issued  on   the  20th  of  July   190*,   calling  upon  one 
Kally  Kinkar  Sett  an  1  Adhur  Chandra  Dass  to  sho'v  cause  why  the  time 
given  for   their  prosecution,  for  having  in  this  suit  on    the  3rd  of  April 
1993  made  certain  false   alTi  lavits,  should  not  be  extendct'.     On  the  rule 
coming   up  for  hearing  before  llinderson,  J.,  on  the   Original  Side,  an 
objection  was  taken  by  the  opposite  party   that  the  application  could  not 
be  maintained,  as  a  Judge  sitting  on  the  Original  Side  of  tlio  ITigli  Court 
was  not  a  *  High  Court  *  within   the  meaning  of  sub-sec.  (G)  of  sej.  VJ3 
of  the  Criminal   Procedure   Cole.     Henderson,  J.,    however,  lield  that  a 
Julge  aitting  on  the  Original  Si  le,  wlio  ha  I  granted  sanction  to  prosecute 
under  sec.  193  of  tho  Indian   Penal  Code,  was  a  *  Iligli  Court '  within  thjj 
meaning  of  sub-sec.  (6)  of  sec.    195  of  the  Criminal  Procedure  Code,  and 
hoirnig  also  that  good  cau.se  had  been  shown,  extended  the  time  as  prayed 
for.    Uis  Ijordship  in  his  judgment   referred  to  Jojdeo  v.  Harihar  (3), 
Mangoram  v.  Behari  (4),  Karuppana  v.  Slnna  (I),  In  re  Mutliu  Kudam  (2) 
and  Fakeruddin  v.  G.  L.  Gar'Ji  (o)  and  dissented  from  Darhari  v.  Jajoj 
(G).    Ilonderson,   J.'s  julgmsat   is   fully  reported   at  8  C.    \V,  N.  707. 


(l\  1.  L.  R.  23  M»d.  48-)  (1932).         (2)  I.  L.  R.  2«  Mad.  190,  191  (1902). 
(3)  1.  L.  R.  11  Cal.  577  (ISS*)).         (i)  I.  L.  R.  18  All.  358  (1896}. 
(5)  3  C.  W.  N.  91  (1808)  (C)  I.  L.  R.  22  Cal.  573  1895). 
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Against  this  order  Kali  Kinkar  Sett  and  others  of  th^  opposite  party 
appealed. 

Mr.  Jackson  (with  him  Mr.  Chueherhutty)  for  the  Appellants. 

Mr.  GaHh  fwith  him  Mr,  S.  R.  Das)  for  the  Respondent. 

Mr.  Oarth  raised  a  preliminary  objection  that  no  appeal  lay.  He 
referred  to  sec.  195  of  the  Criminal  Procedure  Code. 

Maoleaily  0.  J..~Is  not  the  app3al  nader  cl.  15  of  the  L3tterB 
Patent  ?] 

No.  There  was  no  determination  of  any  right  here  :  see  the  judg- 
ment of  Couch,  C.  J.,  in  the  Oriental  Gas  Co,' s  csise  (I).  Moreover  the 
words  of  sub-sec.  (6)  of  sec.  195  with  regard   to  appeals  clearly  did  not 

apply  to  this  Court. 

JIfr.  Jackson  (contra)  submitted  that  an  appeal  lay,  as,  for  purposes 
of  this  appeal,  the  Original  Side  was  a  subordinate  Court  to  the  Court 
of  Appeal.    He  referred  to  cl.   15  of  the  Letters  Patent  and  to  LydllB 

case  (2). 

(Maolean^  0.  J, .—We  shall  hear  you  on  the  point  whether 
Henderson,  J.,  had  jurisdiction  or  not). 

Mr,  Garth.— Ee  had.  Vide  cl.  (G),  sec.  195,  Criminal  Procedure 
Code.  The  *  High  Court '  in  the  above  sub-saction  cannot  mean  '  High 
Court*  as  defined  in  sec.  4,  Criminal  Procedure  CjJe.  Tbe  worJi  at  the 
beginning  of  sec.  4,  viz,  "  unless  a  different  intention  appears  from  the 
subject  or  content, "  clearly  show  that  *  High  Cjurt '  in  sub-sec.  (6), 
sec.  195  referred  to  the  Original  Side  for  otherwise  those  words  would  be 
meaningless. 

Mr.  Jackson  (contra).— Sec.  195  shows  that  such  an  application 
should  be  made  before  an  Appellate  Court  as  otherwise  it  would  have 
this  anomalous  result  that  the  Original  Side  of  the  High  Court  would 
have  jurisdiction  to  extend  time  under  sec.  195  of  all  sanctions  to  pro- 
secute granted  by  the  mofussil  Courts.  Moreover,  in  this  case  the  order 
could  not  have  baen  made,  for  once  tima  has  expired,  it  cannot  be  ex- 
tended, for  there  is  nothing  to  extend.  Application  for  extension  of  time 
should  be  made  before  the  expiry  of  the  term  and  not  after. 

The  Judgment  of  the  Court  was  delivered  by  : — 
Maoisan)  0*  «l* — The  first  question,  which  arises  on  this  appeal,  is 
(1)   8  B.  L.  B.  452 :  8.  o.  17  W.  R.  364  (1872).    (2)  6  C.  W.  N.  254  (1W2). 
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whether  an  appeal  lies.  We  think  it  does  under  sec  15  of  the  Letters 
Patent  In  the  cirju  .i;t\nc3i  th3  orJar  made  was  in  effect  one  granting 
a  new  sanction  and  not  extending  an  old  one.  Such  an  order  is  appeal- 
able. The  seconl  question  is  whether  Mr.  Justice  Henderson,  sitting  on 
the  Original  Side,  had  jarisdictioa  to  m.\ke  the  order,  and  this  depends 
upon  what  is  the  true  meaning  of  the  words  "  High  Cjurt "  in  soo.  195, 
sub-see  (6)  of  the  Criminal  Procedure  Code.  According  to  the  definition 
of  High  CJourt  (sec.  4,  sub-sec.  j)  it  means  "  the  Highest  Court  of  Criminal 
Appeal  or  Revision  for  any  beal  area,  "  u  iless  a  different  intention  appears 
from  the  subject  or  context. 

We  think  such  a  different  intention  does  so  appear.  Sv*c.  195  is 
apparently  the  oaly  303tioa  which  gives  the  Civil  Ceurts  any  jurisdiction 
in  quasi  criminal  mUtor  ;  it  is  the  Civil  Court  which  is  to  grant  or  refuse 
the  sanction  Tli'in  tliesmition  raiy  be  revok)!  or  granted  by  any 
authority  to  which  tho  authority  giving  or  refusing  it,  is  subordinate ; 
this  again  must  be  a  Civil  Appellate  Court,  then  the  High  Court,  for 
good  cause  shown,  may  extend  the  time.  This  must,  ve  think,  mean, 
regard  being  had  to  the  definition,  which  points  to  the  High  Court,  in  its 
Appellate  «Turisdiction— the  Appellate  Side  of  the  High  Court,  and  seeisg 
that  the  section  indicates  clearly  that  the  Civil  Courts  are  to  deal  with 
these  questions,  the  context  would  seem  to  show  an  intention  that  the 
Appellate  Side  of  that  Court,  sitting  in  the  exercise  of  its  Civil 
Jurisdiction,  was  the  proper  Court  to  extend  the  time.  The  legislature 
could  scarcely  have  intondel  that,  when  all  the  other  applications  in  this 
connection  aro  to  be  heard  by  the  Civil  Court,  an  application  for  extension 
of  time  was  to  be  heard  by  the  Criminal  Appellate  Bonch  of  the  High 
Court.  A  J  udgp,  sitting  alone  on  the  Original  Side  of  the  High  Court 
is  not  subordinate  to  a  Division  Bjach  of  that  Court,  though  the  latter 
can  sit  in  appeal  from  a  decision  of  the  form3r.  *  Higli  Court '  in  sec.  195 
cannot,  we  think,  mean  a  Judge  sitting  on  the  Original  Side  of  the  Court 
hut,  for  the  reasons  given  above,  we  do  not  see  way  it  should  not  mean  a 
Civil  Appellate  Bench  of  the  High  Court.  Mr.  Justice  HenJerson  conse- 
quently had  no  jurisdiction  to  hear  the  application. 

The  other  questions  do  not;  in  this  view,  become  material,  but  as 
they  have  been  argued,  we  may  say  that  we  do  not  agree  with  the  view 
that  the  time  can  be  extended  when  it  has  expired,  for  there  is  nothing 
to  extend.  The  cases  of  the  Madras  High  Court,  upon  which  the  Court 
of  first  instance  relied,  were  heard  cx-parte,  apparently  without  the  ques- 
tion being  argued,  and  can  scarcely  be  treated  as  authorities.  Anyway 
wo  respectfully  differ. 
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The  appeal  must  be  allowed  wilb  costs  in  both  Courts. 
Messrs,  SicinJioc  (0  Co-,  Attorneys,  for  ihe  Appellants. 
Mr.  0.  G.  Caugoolfj,  Attorney  for  the  ResiK)nd  nt. 

Appeal  allourcd  with  co^. 


(OC.  W.  ZV\,  3U-4) 
IN  THE  IIIGIT  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Jan.  16    (CUIMINAL  REVISION  No.  992  OP  190J)    1935. 

Present  :  — Mr.  Just  ire  Henderson,  Mr.  Justice  Ilarington  and  Mr. 

Justice  Pargiter. 

IIAR  CflARAN  MUKERJEE  and  other.^,-riirinoNhiis, 

Versus 

EMPEROR,-  OrrosiiE  Vaiuw 

Criminal  Procedure  Code  [Act  V  of  ISOS),  88.  105,437,  476-Ch'd  Proctdnrt 
Code  {Act  XIV of  ISS2},  88,  32S,  6SS~Pe,ial  Code  {Act  XLV  of  1860),  m^Obdmr- 
^'^^^  to  nazir  in  dclicer'nigpo88C89ioi  of  immoceahle  property  in  execution  of  decree- 
"Judicial  pro^eedin-j  ''-Juri8diction  of  Civil  Court  to  direct  prosecution 

Indel.'veiing  possession  of  immoveable  property  in  execution  of  a  M.iusifs 
decree  nazir  was  resisted  by  the  petitioners.  On  bis  rcpoiting  the  fact  to  the 
Mnnsif.  the  latter  instituted  a  pro.eedinr,  under  s.  476,  Criminal  Procedure  Cod.,  held 
nn  eaqui,y  and  directed  the  Peti.ioners  to  be  sent  to  the  nearest  ifagistrate  to  be  tried 
upon  a  charge  under  s.  183,  Indian  Pennl  Code. 

/W/. -That  the  Munsir.s  action  under  s.  47G.  Criminal  Procedure  Code,  .r.s 
Without  jurisdiction.  The  alleged  ofTence  under  s.  ISO,  I.  P.  C.  was  not  brought  to 
bi8na.ce  la  the  coars3  of  a  judicial  proceeding,  inasmuch  as  the  judicial  proceedin,^ 
before  hin.  had  com3  to  an  end  witb  the  final  decision  of  the  case.  The  act  of  die  nazir 
himsolf  in  delivering  poss.-^ssion  was  a  purely  ministerial  act. 

1  he  facts  sufTicie.Uly  appear  from  the  Judgment. 

flariligtony  J,-  In  thii  case  a  rule  was  issued  calling  upon  iLe 
District  Magistrate  of  Dacca  to  show  cause  why  the  order  passed  under  sec. 
476  of  the  Code  of  Criminal  Procedure  should  not  be  set  aside  on  the 
ground  that  that  section  did  not  apply. 

The  first  objection  taken  by  the  learned  pleader  a  ho  appeared  to  slioif 
Ciuucagain.t  the  rule  is  that  the  order  of  the  Munsif  can  only  be  cjucs^ 
Uoued  in  urule  granted   under  sec.   &J2  of  the  Civil  Procedure  Code. 
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Iq  tliis  ca?e  tbe  rule  was  granted  by  this  Bench,  in  which  both  tlie 
Civil  and  Criminal  Appellate  Jurisdiction  of  the  Court  is  vested.  On 
the  face  of  the  peiiliou  it  does  not  appear  whether  the  Court  was  moved 
to  exercise  ils  powers  under  sec.  022  of  the  Civil  Procedure  Code, 
or  its  powers  of  revision  under  sec.  437  of  the  Criminal  Procedure  Code. 
But  inasmuch  as  we  have  jurisdiciion  to  deal  with  the  question  raised 
either  under  the  powers  vested  in  us  as  a  Court  of  Criminal  Appeal  or  as 
a  Court  of  Civil  Appeal,  we  disallow  the  objection  and  hear  argument 
on  the   rule. 

The  other  objection  is  that  on  the  facts  stated  in  the  order  it  is  shown 
that  the  offence  disclosed  was  not  committed  before  any  Civil,  Criminal  or 
Revenue  Court,  nor  was  it  brought  to  its  notice  in  the  course  of  a  judi* 
cial  proceeding,  and  tliat  therefore  section  476   is  inapplicable. 

The  facts  stated  in  tho  order  are  that  in  Execution  case  No.  428  of 
1901,  a  warrant  for  the  delivery  of  possession  of  the  de3retal  land  was 
entrusted   to  the  Nazir  for  execution. 

He  went  to  the  spot  to  deliver  possession  but  was  obstructed— 
branches  of  trees  which  he  had  brought  to  mark  out  the  boundaries 
were  taken  away— and  when  it  vas  sought  to  mark  the  boundaries  by 
digging  a   furrow,   the  spades  were  taken   forcibly   away. 

Oa  one  side  it  is  argued  that  the  delivery  of  possession,  is  in  the  course 
of  a  judicial  proceeding  on  the  other  that  the  judicial  proceeding  deter- 
mined when  the  Court  finally  decreed  that  one  of  the  parties  was  entitled 
to  the  land  in  question  and  that  as  there  was  nothing  left  to  be  judicially 
determined  qua  the  decree- holder  s  claim  to  the  land  to  which  the  Court  had 
decided  he  was  entitled,  au  obstruction  therefore  to  the  carrying  out  of  the 
orders  of  the  Court  was  not  committed  in  the  course  of  a  judicial  proceeding 
but  after  the  judicial  proceeding  was  over.  The  definition  of  ju  licial  pro- 
ceeding includes  any  proceeding  in  which  evidence  is  or  may  be  legally 
taken  on  oath.  Now  in  this  case  as  between  the  partipg,  to  the  suit,  evidence 
could  not  have  been  legally  taken  because  their  rights  had  been  finally  deter- 
mined by  the  Oourt.  It  is  true  that  some  third  person  might  have  claimed 
the  land  as  against  the  execution  creditor,  and  that  his  claim  might 
have  had  to  be  determined  in  a  judicial  proceeding  in  which  evidence 
mig  t  legally  be  taken.  But  this  would  be  a  fresh  judicial  proceeding 
between  fre.h  parties  raising  fresh  issues  and  the  fact  that  this  possibili- 
ty exists    does  not,  in  my  opinion,  affect  the  question  whether  the  judicial 
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proceeding  in  which  the  rights  of  the  decree- holder  were  decided  had  or 
had  not  determined  before  x)088e88ion  was  delivered. 

In  my  opinion  sec.  476  does  not  apply.  *'  Judicial  proceeding  "  means 
a  proceeding  in  which  judicial  functions  are  being  exercised  :  when  tho 
final  decision  is  given,  and  the  order  for  the  execution  of  that  decision  has 
bren  made,  the  judicial  proceeding  is  at  an  end  because  there  is  no  ques- 
tion remaining  which  remains  for  judicial  determination,  the  officer  of  the 
Ck)urt  who  exejcutes  the  order  to  give  effect  to  the  Court's  decision  dees 
not  exercise  a  judicial  but  a  ministerial  function.  In  my  bpinion  the  ob- 
struction was  committed  in  tbe  course  of  a  ministerial  and  not  a  judicial 
proceeding  and  that  therefore  tho  offence  does  not  faM  within  sec.  476, 
and  the  rule  should  be  made  absolute. 

It  was  open  to  the  Crown  if  they  thought  proper  to  cause  a  prosecu- 
lion  to  be  instituted  against  the  persons  who  obstructed  the  Nazir  for  an 
offence  under  sec.     186,   Indian  Penal  Code. 

This  prosecution  should  have  been  instituted  under  tec.  195  (1), 
Criminal  Procedure  Cede,  with  the  previou3  sanction,  or  on  the  complaint 
of  the  Kazir,  or  of  the  Munsif.  And  as  at  present  advised  I  see  no  reason, 
why  if  the  interests  of  justice  require  it,  such  a  prosecution  should  not  be 
instituted.  But  for  the  reason  I  have  already  stated,  proceedings  undtr 
sec.    476  cannot  be  taken. 

Parglt^r^  J.— Under  tho  orders  of  the  4th  Munsif  of  Narayanganj 
the  Nazir  went  to  give  possession  of  certain  decretal  land  to  the  decree- 
holders  on  12th  May  1901,  and  was  opposed  by  certain  persons.  The 
Munsif  drew  up  a  proceeding  under  sec.  476,  Criminal  Procedure  Code 
sjtting  out  tho  facts  and  committing  7  persons  to  the  Magistrate  to  be 
dealt  with  according  to  law.  These  persons  applied  to  us  as  a  Criminal 
Bench  of  this  Court  and  a  rule  was  issued  to  the  District  Magistrate  of 
Dacca  calling  on  him  to  show  cause  why  the  order  under  sec.  476  should 
not  be  set  aside  and  such  other  order  made  as  to  this  Court  may 
seem  fit  on  the  ground  that  sec.  476  docs  not  apply  to  the  case  on  the 
facts  stated  in  the  order.  The  District  Magistrate  had  submitted  an 
explanation  from  the  Munsif. 

Asa  Ciiminal  Bench  we  have  no  jurisdiction  to  deal  with  the  pro* 
ceedings  taken  by  Civil  Courts  under  sec.  476,  see  Kali  Prasad  Chatterjce 
V.  Bhuhan  Mohlni  Da8i{l)y  and  it  has  been  the  practice  that  such  proceed- 

(l)  8  C.  W\  N.  73  (1903)  s.  c,  1  Cr.  L.  J.  21 
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ings  should  be  dealt  with  under  see.  622,  Civil  Procedure  Code,  by  the 
Civil  Bench  having  jurisdiction  over  the  Civil  Court  concerned.  We 
therefore  discharge  the  Criminal  rule  and  deal  with  the  matter  under  sec. 
622,   Civil  Procedure  Code,  in  our  Civil  jurisdiction. 

The  question  for  decision  i.^  whether  the  Munsif  had  jurisdiction  to 
deal  tinder  sec.  47G,  Criminal  Procedure  Code,  with  the  offence  alleged, 
i.e,  whetlier  the  offence,  which  is  one  under  sec.  ISO,  Indian  Penal  Code, 
and  therefore  is  an  offence  referred  to  ia  sec.  195,  Criminal  Procedure 
CoJe,  was  brQught  under  the  Munsif *s  notice  "  in  the  course  of  a  judicial 
proceeding  "  This  is  the  only  question  to  be  decided. 

The  Nazir  was  carrying  out  an  order  passed  in  an  execution  case,  viz., 
to  give  possession  of  the  decretal  land  to  the  decree-holders.  The  execu- 
tion case  was  without  dispute  a  "judicial  proceeding,'*  but  it  is  contended 
by  the  applicants  that  the  Court  had  finished  that  case  in  ordering  pos- 
session to  be  given,  so  that  the  judicial  proceeding  had  terminated  and 
that  the  Nazir's  function  of  carrying  out  that  order  was  a  separate  matter 
and  was  not  part  of  the  judicial  proceeding. 

It  has  not  been  shown  to  us  how  the  execution  case  bad  terminated. 
It  was  the  Court's  duty  in  executing  the  decree  not  only  to  pass  an  order 
to  give  possession,  but  also  to  see  that  possession  was  given.  Its  duty 
did  not  on  J  with  the  msre  passing  of  the  order  nor  did  the  execution- 
case  teiminate  thereat.  The  Nazir  wa»  the  hand  of  the  Court  for  the 
purpose  of  giving  possession,  and  until  possession  was  given,  the  Court 
could  not  treat  the  case  of  executing  the  decree  as  completed.  The  resis- 
tonce  therefore  to  the  delivery  of  possession,  which  resistance  was  re- 
rted  by  the  Nazir  was  an  offence  brought  to  the  notice  of  the  Court 
♦*  in  the  course  of  a  judicial  proceeding"  within  the  meaning  of  sec.  476 
Criminal  Procedure  Code. 

I  would  therefore  discharge  the  rule  altogether. 

[Owing  to  this  difference  of  opinion  the  case  was  referred  to  a  third 
Judge,    Henderson,  J.] 

Mr.  P.  L,  Roij  and  Babu  Baikantha  Nath  Oas  for  the  petitioners. 

Bahu  Daaarathu  Sanyal  for  the  prosecution. 

The  following  Judgment  was  delivered   by  his  Lordship  :  - 
HenderSOBa  J.— This  case  has  been  referred  to  me  as  a  third  Judge 
in  consequence  of  the  members  of  the  Bench  before  whom  this  rule  was  on- 
ginally  heard  being  unable  to  agree  as  to  whether  the  offence  of  resisting 
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the  delivery  of  possession  by  a  Nazir  in  execulioa  of  a  decree  of  the  Civil 
Court  could,  when  subsequently  in  due  course  reported  by  the  Xazir  to 
the  Munsif,  be  saia  to  have  been  broutrht  to  the  notice  of  the  Munsif 
"  in  the  course  of  a  judicial  proceeding  within  the  meaning  of  sec.  470, 
Criminal  Procedure  Code. 

Ifc  appears  that  under  a  warrant  directing  him  to  make  over  posses- 
sion of  the  property  the  subject-matter  of  the  suit  to  one  of  the  parties 
under  the  decree  made  in  the  suit  the  Nazir  was  obstructed  by  the  peti- 
tioners. He  reported  the  fact  to  the  Munsif  who  thereupon  instituted  a 
proceeding  under  sec.  476,  Criminal  Procedure  Code,  held  an  enquiry 
and  directed  the  petitioners  lo  be  sent  to  the  nearest  Magistrate  to  be  tried 
upon  a  charge  under  f<ec.  186,  Indian  Penal    Code. 

Where  in  the  execution  of  a  decree  for  the  deli  v.  ry  of  possession  of 
immoveable 4)roperty,  the  officer  charged  with  the  execution  of  the  war- 
rant is  resisted  or  obstructed  by  any  person  the  decree-holder  may,  under 
seo.  328,  of  the  Civil  Prosedure  Code,  complain  to  the  Court,  that  is  to 
the  Civil  Court,  at  any  time  within  one  month  from  the  time  of  such  re- 
sistance or  obstruction;  and  thereupon  the  Court  shall  fix  a  date  for 
the  investigation  of  the  complaint  but  no  provision  is  made  in  that 
section  and  the  sections  next  following  for  any  action  to  be  Uxkea  merely 
upon  the  report  of  the  officer  obstructed. 

Sec.  195  of  the  Code  of  Criminal  Procedure  however  declai»es  that  no 
Court  sha'l  Uike  cognizance  of  famongst  offencej  the  olfenco  of  obstruct- 
ihg  a  public  servant  in  prosecut'on  of  his  public  functions  under 
sec.  186  of  the  Indian  Penal  Code,  excppt  with  the  previous  sanction 
or  on  the  compbint  of  tha  public  servant  concerned,  or  of  som3  public 
servant  to  whom  he  is  subordinate.  In  the  present  case,  tlierefore, 
a  prosecution  might  have  been  instituted  either  with  previous  sanc- 
tion or  on  the  complaint  of  the  Nazir  or  of  tlie  Munsif  to  whom  ho 
was  apparently  subordinate,  but  no  such  prosecution  was  in  fact 
instituted. 

It  is  clear  that  the  offence  was  not  committed  before  the  Munsif;  and 
the  question  is  whether  it  was  *'  brought  under  his  notice  in  the  course 
of  a  judicial  projeadiug  "  within  the  m3anin^  of  sec.  476,  Criminal 
Procedure  Cole.  For  the  meaning  of  the  word i  "j'lJicial  proceeding" 
reference  must  ba  m\l3  t3  cl.  (m)  of  S33.  l  of  V\o  Criminal 
Procedure  Code  where    a  judicial    proceeding  is  said  to    include  any 
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proceeding  in  the  course  of  which  evidence  is  or  may  be  legallj  taken 
on  oath.  At  the  time  when  the  Nazir  reported  the  fr.ct  of  his  having 
been  obstructed  to  the  Munsif  the  question  between  the  parties 
to  the  suit  had  been  determined  in  a  judicial  proceeding  and  the 
act  of  the  Nazir  himself  in  delivering  possession  was,  it  seems  to 
me,  a  purely  ministerial  act.  It  is  true  that  in  one  sense  the  suit 
was  not  at  an  end  inasmuch  as  in  consequence  of  the  obstruction, 
delivery  of  possession  under  the  decree  liad  not  actually  been  made 
over  to  the  person  entitled  to  possession  under  the  decree.  But  so 
far  as  any  question  in  th?  suit  was  coac3rned  the  judicial  functions 
of  the  Munsif  were  at  an  end   whore  he  mide  his  decree. 

After  a  decree  has  been  made  it  may,  of  cours3,  happen  in  the 
course  of  proceedings  in  execution  of  the  decree  that  objections  are 
raised  by  the  parties  or  by  a  third  person  claiming  the  property 
which  is  the  subject  of  the  decree  and  in  consequence  of  such 
objection,  it  may  be  necessary  for  further  judicial  proceedings  to  be 
held.  So  in  the  present  case  it  might  be  said  that  it  was  always 
possible,  upon  objection  being  taken  in  regard  to  the  execution  of 
the  decree  for  such  fresh  judicial  proceedings  to  bocome  necessary, 
and  that  in  these  proctjedinga  evidence  might  ba  legally  taken  on  oath. 
But  at  the  time  when  the  Nazir  made  his  report  to  the  Munsif,  there 
was  in  fact  no  judicial  proceeding  pending  in  the  course  of  which  the 
matter  of  the  obstruction  could  be  brought  to  the  Court ;  for  no  objection 
which  might  have  rendered  a  further  judicial  proceeding  necessary,  had 
in  fa;ct  been  made. 

In  my  opinion,  therefore,  there  was  no  judicial  proceeding  in  the  course 
of  which  the  alleged  offence  under  sec.  186  of  the  Indian  Penal  Code 
could  be  brought  to  the  notice  of  the  Munsif.  That  being  so,  the  Munsif 
hsd  no  jurisdiction  under  sec.  476,  Criminal  Procedure  Code,  to  make 
the  order  which  he  did  inasmuch  as  the  offence  was  not  brought  to  his 
notice  in  the  course  of  a  judicial  proceeding. 

The  result  is  that  the  rule  is  made    absolute. 

•  Rule  made  absolute. 
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{0  P,  L,  R,  49) 
IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 
June  28     [CRIMINAL  REVISION  No.  123  op  1904]    1904. 
Present :— Mr.  Justice  Eattigan. 
ALA  JAWAYA  akd  otuers-PetitiojvEus, 
Versus 
EMPEROR,— REsroNDENT. 

Cr'unlnalProccduvc  Code  (Act  V  of  ISOSh  Secllon  4o;~Ucciswn-D}^ulr^c- 
parlhcr  enqu'ii'tj  on  same  materiala. 

The  test  to  l)o  applied  before  a  re-trinl  or  further  enquiry  \s  ordered  in  tbe 
case  ofaa  accused  person  discharged  by  a  a  Magistrate  is,  will  an  nppeal  from  an 
order  of  acquittal  passed  on  the  evidence  on  the  record  of  the  case  be  accepted  by  the 
Chief  Court. 

Petition,  under  Section  433  of  the  Criminal  Procedure  Code,  for 
revision  of  the  order  of  Major  A.  E.  Barton,  District  Magistrate,  Favzc- 
yore,  dated  the  7th  January  1904,  reversing  the  order  of  Mauloi  Gkdam 
Qadir,  Honorary  Magistrate,  1st  class,  Ferozapore,  dated  the  ^3rd  0ct4)ber,. 
1903,  discharging  the  petitioners,  and  ordering  re-trial, 

Messrs.  Gre?/and  Duni  Chand,  Advocates,  for  Petitioners. 
Mr.  Turner,  Government  Advocate,  for  Respondent. 

Judgment. 

Rattigaif^  «|« --Present  petitioners,  nine  persons  in  all,  were 
accused  of  having  caused  grievous  hurt  to  one  Bhagat  Singh,  who  died 
early  in  July  1903.  The  cause  of  Bhagat  Singh's  death  was  rupture  of 
the  ppleen  and  this  rupture  was  itself  caused  by  blows  inflicted  by  some 
person  or  persons.  Proceedings  against  petitioners  wore  taken  ia  the 
Court  of  I?ai  Pran  Nath,  Magistrate,  1st  Class,  and  while  they  were 
pending,  Chetu  Singh,  as  representing  the  complainant,  filed  an  applica- 
tion in  which  he  stated  that  as  it  could  not  be  discovered  at  whose  hand 
Bhagat  Singh  had  received  the  blow  which  caussd  his  death,  he  (Chetu) 
was  willing  to  compromise  the  dispute  and  therefore  prayed  that  the  case 
might  be  compounded.  This  application  was  refused  on  the  ground  that 
under  Section  345,  Criminal  Procedure  Code,  only  the  person  to  whom 
the  hurt  had  been  caused  was  competent  to  compound  and  in  the  present 
case  the  person  hurt  (Bhagat  Singh)  was  dead.  The  case  accordingly  pro- 
ceeded and  was  eventually  transferred  for  disposal  to  itauhi  Qhulam 
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Q.idir,  Honorary  Magistrate,  1st  Class,  who,  after  taking  tbe  evidence 
for  the  prosecatioa,  discharged  tlie  accused  by  order,  dated  23rd  October 
1903.  Tbe  reason  assignol  for  the  discharge  was  that  it  was  not  proved 
who  had  caused  the  actual  hurt  to  the  deceaseil.  On  the  7th  January 
1001,  the  nine  accused  were  re-arrested  under  the  orders  of  the  District 
Magistrate  who  directed  that  further  inquiry  sliould  be  made  into  the 
case  by  tbe  Sub-Divisional  Officer,  Fazilka.  This  order  was  dated 
22nd  December  1903  and  in  it  no  reasons  whatever,  are  given  by  tlie 
District  Magistrate  for  tbe  course  adopted  by  him.  It  seems,  however, 
from  other  papers  (not  on  the  Judicial  file,  but  before  me)  that  the  reason 
which  induced  the  District  Magistrate  to  take  action  under  section  437, 
Criminal  Procedure  Code,  was  that  the  order  of  discharge  was  obviously 
wrong  in  view  of  s.ction  31,  Indian  Penal  Code. 

Petitioners  now  apply  to  have  the  District  Magistrate's  order  set 
aside  and  on  their  behalf  Mr.  Grey  has  in  the  first  place  contended  that 
the  order  was  illegal,  inasmuch  as  (a)  no  notice  was  given  to  the  accused 
to  show  cause  why  the  order  of  discharge  should  not  be  set  aside,  and 
(6)  the  further  inquiry  should  have  been  ordered  to  be  made  by  the 
Magistrate  who  originally  discharged  the  accused.  These  two  objections 
were  not  very  seriously  pressed  and  in  the  face  of  the  more  recent  rulings, 
especially  of  this  Court,  they  are  not  entitled  to  any  elaborate  considera- 
tion. I  find  It,  however,  quite  unnecessary  to  discuss  them  as  in  my 
opinion  Mr.  Grey*8  second  contention  must  prevail,  viz.,  that  on  the  merits 
the  order  for  further  inquiry  (or  re-trial  as  the  District  Magistrate  terms 
it)  is  wholly  unjustified. 

It  is  not  quite  easy  to  see  exactly  what  the  meaning  of  the 
Honorary  Magistrate  was  when  he  discharged  the  accused  on  tbe  ground 
given  by  him  in  his  judgment,  but  it  is  quite  possible  that  what  he 
intended  to  say  was  that  though  Bhagat  Singh  had  !indoubtedly  been 
maltreated,  it  wag  not  shown  that  the  accused  persons  were  the 
actual  assailants.  Upon  this  point  the  judgment  is  certainly  not 
clearly  expressed  and  if  the  Magistrate  really  intended  to  lay  it 
down  as  a  legal  propDaition  that  the  accused  must  be  discharged 
because  though  they  all  attacked  the  deceased,  it  was  not  proved 
who  was  the  person  who  actually  struck  the  blow,  his  decision  was 
obviously  wrong,  as  Siction  3i,  Indian  Penal  Code,  undoubtedly  covers 
such  a  case.    But   whatever  may  have  been  the  Magistrate's  reason8 
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for  discharging  tlie  accused,   the  fac  t  remains  that  on   the    eyidence 
as  it    stands  no  Court  could  possibly  have  convicted  them.     Apparently 
Chetu  (complainant)  and  his  party  wished  to  compromise    the    case 
and   for  this  reason   it  is   possible  that  they   deliberately    gave  false 
evidence  in  order  to    screen   the    accused  when   the    application    to 
compound  was  rejected.     Be    this  aa  it    may,   the  evidence    of    lie 
prosecution  witnesses  is  such   that  it  would  be   impossible  to  base  a 
conviction  upon  it.     Chetu,  whose  evidence  is    extremely  improbable 
and   unsatisfactory   as  a  whole  as  well    is  intrinsically  contradictory, 
finally  admits  that  he  did  not  see    any  of  the  five  persons  originally 
charged     {viz.,     Ala  Jawaya,   Jaimal,    Mela,     Baggu   and     Taja,  beat- 
ing   the  deceased  ;   Missamm^t  Riipan,    wiJo77   of  deceased,  said  she 
saw  five  or  six  persons  boating  her  husband,  but  that     she  cannot 
identify  any  one  of  them  nor  can  she    say  if  any  of    the    accosed 
were  then  present ;   i^ajjan    Singh  says     there  were  8om3   15  or  20 
Muhammadans    present    when  the    alarm    was    raised    but  that    be 
cannot  identify  any  one  nor  did  he  see  any  one  beating  the  deceased  ; 
Boda  can  testify  only  to  a  disturbance  going  on  in   the  deceased's 
house  and  he,   too,   is  unable  to   identify  any    bOvly,   and  lastly,  the 
two  young  eona  of  the  dcesased  stated   that  some  Muhammadans  l)eat 
their  father,  but  that  they  are  not  able   to  identify  the  absailants.    They 
added  that  they  entertained  no  suspicion  against  the  accused  persons. 
Practically  this  is  the  whole  of  the  evidence  against  the  accused.    It  is 
clearly  worthless  and  untrustworthy. 

Under  these  circumstances  if  the  accused  had  baen  charged  and 
subsequently  acquitted,  I  cannot  doubt  that  an    appeal  from  the  order  of 
acquittal,  had  it  been   preferred,   would  have  been  rejected  by  this  Court 
and  without  any  hesitation.     This  being  the  case  I  do  not  think  that  an 
order  for  "further  inquiry  "  under  Section  437,  Criminal  Procedure  Code, 
was  justified,  it  not  being  suggested  that  there  is  any  further  or  ad- 
ditional evidence  forthcoming.     Indeed,  the  inquiry  would   be  directed 
merely  to  a  re-consideration  of  the  evidence  already  on  the  record  and 
this  evidence,  as  I  have  already  remarked,  does  not  in  any    way  establish 
the  guilt  of  the  accused  or  identify  them  with  the  persons  who  caused 
grievous  hurt  to  Bhagat  Singh.    The  decision  of  this  Court  in  No.  U, 
P.  B.,  1891,  CHminal  is  in  point  as  laying  down  the  test  to  be  applied 
before  a  re-trial  or  further  inquiry  is  ordered,  and  this  test  is  to  the  effect 
above  stated,  viz.,  would  an  appeal  from  an  acquittal  be  accepted  on  the 
evidence  as  it  stands. 
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For  the  reasons  given  I  set  aside  the  order  of  the  District  Magistrate, 
dated  22nd  Docember  1903,  and  direct  that  the  pelitioners,  if  still  in 
custody,  be  forthwith  released. 

Petition  rejected. 


{OP,L,If.,  53,) 
IN  THE  CniEF  COURT  OF  THE  PUNJAB,  LAHORE. 

July  9     [CRIMINAL  REVISION  No.  810  of  1904]    1904. 

Present :--  Sir  William  Clark,  Kt.,   Chief  Judge  and  Mr.  Justice 
Chatterji,C.L  E. 

Cn.vui)HRi  AMIR  SINGH,— Petitioned, 

Versus 

EMPEROR,  THBOUQH  LABHU  RAM-Respokdent. 

Criminal  Procedure  Code  (Act  V  of  1S98),  Section  107— Judge— Public  Officer, 
ProaeeiUion  of — Sanction  of  Government — High  Court, 

A  party  to  a  suit  pending  before  a  Munsif  laid  a  complaiDt  before  a  Magistrate 
ogainst  tbe  Munsif  under  Sections  342,  500  and  506  of  the  Indian  Penal  Code  on  the 
following  allegations  :— 

That  tbe  Mansif  at  the  bearing  of  tbe  complainant^s  case  asked  him  why  be  bad 
not  brought  bis  witnesses,  and  the  complainant  replied  that  bis  witnesses  were  to 
attend  that  day  before  another  Munsif.  Tbat  upon  this  tbo  Munsif  broke  out  into  tbe 
most  foul  abase  of  bis  femalo  relatives  which  greatly  incensed  tbe  complainant.  Tbat 
on  coming  out  of  Court  after  getting  a  date  fixed  in  bis  case  tbe  complainant  told  tbe 
people  present  in  tbe  Court  premises  that  they  must  have  beard  bow  be  bad  been 
insulted  by  tbe  Munsif  and  tbat  be  would  take  steps  to  get  himself  righted  at  tbe  Sadar. 
That  tbe  complainant  then  started  for  the  city  and  bad  gone  some  distance  when  tbe 
Naib  Sheriff  and  three  persons  seized  him  and  took  him  back  to  tbe  Court-room.  Tbat 
tbe  Munsif  again  abused  bis  female  relatives  and  made  him  sit  in  tbe  Court-room  for 
four  boars  in  illegal  confinemipnt  and  at  last  told  him  that  be  would  be  let  off  if  be  wrotj 
a  petition  asking  for  forgiveness  or  would  be  sent  to  tbo  judicial  lock-up.  Tbat  tbe 
complainant  wrote  such  a  petition  under  tbe  undue  pressure  of  tbe  Munsif  on  which  be 
was  released. 

It  was  contended  on  habalf  of  tbo  accused  at  tbe  tri«l  that  in  tbe  absence  of 
sanction  as  required  by  Section  197  of  tbe  Criminal  Procedure  Code,  tbe  Magistrate 
bad  no  jurisdiction  in  tbe  matter  and  asked  tbo  Magistrate  to  determine  tbe  question  of 
jurisiiction  before  proceeding  with  the  trial.  Tbe  Magistrate  declined  to  do  so.  On 
reriaion — 
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Uel^f  tliat  the  contention  urged  on  behalf  of  the  accused,  Munsif,  was  valid  and 
the  proceedings  before  the  Magistrate  in  the  case  must  be  quashed  as  held  withont 
jurisdiction. 

Petition  J  under  Section  435  of  the  Criminal  Procedure  Code,  for 
reoiaion  of  the  order  of  M.  IF.  Fcnton,  Esquire^  District  Magistrate. 
Jullundurj  dated  the  lAth  June  1904,  refusinj  to  transfer  the  cass  fi^m 
his  Court  to  some  other  Court  of  competent  jurisdiction, 

Mr.  Grey  ,  Advocate,  for  Petitioner. 

The  Government  Advocate,  for  Respondent. 

JODOMENT. 

Chatt»r]l>  J.  -On  2lst  May  1904  one  Labbu  Ram  Tiled  a  com- 
plaint in  the  Court  of  tha  Dlalrict  Magistrate  of  Julluadar  against 
Chaudhri  Amir  Singh,  Munsif  of  Philloiir,  to  the  following  effect  :  — 

On  19th  May  he,  complainant,  went  into  the  Munsifs  Court  in 
connection  with  a  case  he  had  there  and  the  Munsif  asked  him  why  he 
had  not  brought  his  witnesses.  He  replied  that  his  witnesses  were  to 
attend  that  day  before  Lata  Bishambar  Das,  Munsif  of  Jullundur.  Upon 
this  the  Munsif  broke  out  into  the  most  foul  abuse  of  his  female  relatives 
which  greatly  incensed  him.  On  coming  out  after  getting  a  date  fixed 
he  told  the  people  present  in  the  Court  premises  that  they  must  have  heard 
how  he  had  been  insulted  by  the  Munsi!,  and  that  he  would  take  steps 
to  get  himself  righted  at  the  Sadar.  He  then  started  for  the  city  and 
had  gone  about  four  hundred  paces  when  Nizam-ud-din,  Naib  Sheriff, 
Chiragh  Din,  Abdul  Aziz  and  Jhande  Shah,  peons,  seized  )iim  and  took 
him  back  to  the  Court-room.  The  Munsif  again  abused  his  female 
relatives  and  made  him  sit  four  hours  in  the  Court-room  in  illegal  con- 
finement. At  last  the  Munsif  told  him.  that  he  would  be  let  off  if  be 
wrote  a  petition  asking  for  forgiveness  or  would  be  sent  to  the  judicial 
lock-up.  He  being  a  simple  man,  wrote  such  a  petition  under  the  undue 
pressure  of  the  Munsif  on  which  he  was  released. 

In  his  statement  before  the  District  Magistrate  on  21  st  May  the 
complainant,  repeated,  the  substance  of  his  complaint  but  made  certain 
additions  which  are,  however,  unimportant  in  so  far  as  the  present  pro- 
ceedings are  concerned. 

The  District  Magistrate  issued  summons  under  Sections  342,  500  and 
506,  Indian  Penal  Code,  and  after  taking  the  evidence  for  the  prosecution, 
on  10th  June  1904,  framed  charges  under  the  same  sections,  to  which 
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the  accused  Munsif  pleaded  not  guilty,  and  stated  that  all  he  had  said 
and  done  to  the  complainant  was  in  his  capacity  as  a  public  servant  and 
Judge.    The  case  was  then  fixed  for  the  22nd  June. 

On  14th  June  the  accused  filed  a  petition  before  the  District  Magis- 
trate pointing  cut  that  the  prosecution  could  not  be  entertained  without 
the  sanction  of  the  Local  Government,  and  that  the  Court  was  not  com- 
petent to  hear  the  case,  and  praying  that  the  objection,  which  had  been 
taken  before,  might  be  disposed  of  before  proceeding  further.  The 
District  Magistrate,  upon  this,  recorded  an  order  that  the  question  would 
i^e  decided  when  the  final  judgment  in  the  case  was  delivered. 

The  Munsif  has  thereupon  filed  the  present  application  asking  this 
Court  to  revise  the  proceed ing3  of  the  District  Migistrate  and  to  quash 
them  on  the  ground  of  want  of  jurisdiction  in  the  absence  of  sanction 
from  the  proper  authority.  Tliore  is  also  in  the  alternative  a  prayer  for 
transfer  to  another  District  if  the  objection  as  to  jurisdiction  is  held 
untenable. 

A  long  argument  was  adJressed  to  u?  on  the  4th  instant  by  the 
counsel  for  the  petitioner,  and  the  G^vernmant  Advocate  on  the  part  of 
the  District  Magistrate.  It  was  admittei  by  the  latter  that  the  charges 
under  Sections  312  and  503,  Indian  Penal  Code,  were  not  cognizable 
without  the  sanction  required  by  Section  197  of  the  Code  of  Criminal 
Procedure,  as  ths  acts  of  the  accused  complained  of,  were  unmistakably 
done  in  his  capacity  of  Judge.  Bat  he  strenuously  maintained  that  the 
charge  of  defamation  did  not  com3  within  the  scope  of  Section  1 97,  Crimi- 
JKil  Procedure  Code,  and  could  proceed. 

We  may  here  point  out  that  had  the  complainant  merely  complained 
of  the  acts  of  the  accu^^d  set  forth  in  his  complaint   without  making  any 
reference  to  his  chara3ter  as  a  public  servant,   and  it  had   not  appeared 
in  the  evidence  for  tiia  prosecution  that   they  were  done  by  the  accused 
in  his  capacity  as  a  Judicial   03533r,  it  would  have  been  the  duty  of  the 
accused   to  establish  his  objection   by  evidence.    If  such   evidence  was 
found  satisfactory  the  cas3  could  have  been  thrown  out  on  the   technical 
ground  in   the  final  judgment.     But  here  the  complaint  makes  it  clear 
that  all  the  acts  were  done  while  the  accused  was   sitting  in   Court  as  a 
Munsif,  and,   we  may  say,  the  evidence  ^or  the  prosecution  shows    the 
same.    Under  the  circumstances  we  think  the  District  Magistrate  should 
havedispDS3i  of  the  objection   bjfore  proceeding  further,   for  if   the 
2^23us3l*s  acts  ware  those  of  a  Judge  working  in  that  capacity,  the  Magis^ 
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trate  had  no  jurisdiction  to  take  cognizance  of  the  offences  which  those 
acts  are  said  to  amount  to  without  the  sanction  speciiiod  in  Section  197, 
Criminal  Procedure  Code. 

As  the  charges  under  Sections  342  and  506,  Indian  Penal  Code,  are 
admitted  not  to  be  cognizable  without  sanction,  there  is  no  need  lo 
further  discuss  them.  It  is  obvious  that  the  action  attributed  to  tbe 
accused  was  taken,  upon  the  showing  of  the  complaint  itself,  by  him 
in  his  capacity  of  Judge  i.e.,  Munsif,  and  in  no  other,  and  the  learned 
Government  Advocate  has  done  well  in  cutting  short  the  argument  on 
these  heads.  The  proceedings,  in  so  far  as  these  charges  are  concerned,, 
must  be  Ect  aside. 

As  regards  defamation,  the  rulings  of  the  High  Courts  are  conflicling. 
See  in  re  Gulam  Muhammad  Sharif 'Ud  Daidah,  I,  L.  J?.,  IX,  Madras 
430,  which  is  very  analogous  to  the  present  case,  in  which  it  was  held 
that  a  Judge  using  defamatory  words  in  respect  of  a  witness  in  a  case 
being  tried  by  him  could  not  be  prosecuted  under  Sectio  is  500  and  504 
without  the  sanction  of  Government  or  the  High  Court.  On  the  other 
hand,  in  Nando  Lai  Basah  versus  N,  N.  Mitier,  I.  L.  /?.,  ZZFf, 
Calcutta  J  852,  it  was  ruled  that  such  sanction  was  not  required.  Re- 
ference is  made  in  the  latter  case  to  certain  rulings  of  the  Bombay  High 
Court,  which  are,  however,  not  directly  in  point,  and  to  a  circular  of  the 
Calcutta  Court,  issued  under  Act  XLV  of  1861,  and  an  unpublished 
ruling  of  that  Court,  and  it  is  held  that  the  current  of  authority  in  that 
Court  is  in  favour  of  the  view  that  no  sanction  is  required.  lathe  course 
of  their  judgment  dealing  with  the  question  the  learned  Judges  observe.— 
*'  The  language  of  the  section  (197,  Criminal  Procedure  Code)  *  is  accused 
as  such  Judge, '  &c.,  seems  to  us  sufficient  to  indicate  tl-at  the  offence 
charged  must  involve,  as  one  of  the  elements  that  it  was  committed  by  a 
p3r3on  filling  that  character,  and  it  is  not  apparent  vrhy,  in  cases  out- 
side thjit  category,  the  sanction  provided  for  by  the  section  should  be 
required.  '*  They  also  refer  to  the  enlar^^ed  control  which  the  Section 
197  of  the  present  Code  of  Criminal  Procedure  gives  to  the  Local 
Gkjverriment  over  prosecutions  of  this  class  as  a  ground  for  thinking  that 
defamation  is  outside  the  scope  of  the  section. 

As  the  point  is  not  free  from  difficulty  we  have  examined  the 
language  of  all  the  Codes  of  Criminal  Procedure  since  1861  bearing  on  this 
question.  We  find  that  the  general  tendency  of  them  has  been  to  enlarge 
the  immunity  of  public  officers  and  Judges  from  prosecution  for  offences 
committed  in  their  public  or  official  capacity  without  sanction.    In  the 
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firet  Code  of  Criminal  Procedure  (ActXLVof  1861),  Sectioni  167,  the 
immunity  is  limited  to'  offences  punishable  under  the  Indian  Penal  Code. 
The  Cade  of  1872  (Act  X),  section  466,  extends  it  to  any  offence  and  there 
was  a  second  clause  which  exempted  these  persons  from  prosecution  for 
acts  purporting  to  be  done  in  the  discharge  of  their  duty  except  with 
thfe  sanction  of  Government,  and  the  last  clause  provided  that  Govern- 
ment might  limit  the  person  by  whom,  and  the  manner  in  which,  the 
prosecution  was  to  be  conducted  and  the  Court  before  which  the  trial 
was  to  be  held.  The  Code  of  1882  (Act  X),  section  197,  is  similarly 
worded  though  the  second  clause  is  omitted.  In  the  present  Code,  Act 
V  of  1898,  Section  197,  the  words  of  the  corresponding  section  of  the 
provioos  Code  are  reproduced,  but  power  is  taken  for  the  Local  Govern- 
ment to  determine  the  offence  or  offences  in  respect  of  which  the  Judge  or 
public  servant  is  to  be  prosecuted. 

In  our  Court  it  was  held  in  No.  14  P.  11,  1890  (Plowden  and  Roe, 
Judges),  that  a  Municipal  Commissioner  who  had  taken  pari  in  framing 
a  resolution  which  the  complainant  considered  defamatory  was  protected 
by  Section  197.  The  learned  Judges  discussed  the  language  of  the 
various  Codes  of  Criminal  Procedure  and  the  authoiities  cited  above  except 
the  Calcutta  case,  which  is  later  in  point  of  date  and  approved  of  the  Mad- 
ras ruling.  They  interpreted  the  Section  to  mean  "  that  a  public  servant 
is  accused  a.s  such  public  servant  of  an  offence,  when  the  act 
alleged  to  be  an  offence,  is  imputed  to  him  as  an  act  committed  by 
him  in  the  character  of  a  public  servant."  In  No.  17  P.  B.,  1902, 
Criminol,  a  Municipal  Commissioner  who  had  written  a  letter  ih  his 
capacity  of  such  Commissioner  alleged  to  contain  defamatory  statments 
was  held  to  be  within  the  protection  of  the  s3ction,  and  No.  14  of  1890, 
Criminal,    was  cited  and  followed. 

.  It  will  thus  be  seen  that  in  our  Cmrt  the  point  now  under 
consideration  has  been  ruled  in  favour  of  the  applicability  of  the  bar  of 
section  197  in  strictly  analogous  ca«o3.  The  second  case  was  decided 
after  the  enactment  of  the  present  Cjle,  and  defamation  was  held  to  ba 
an  offence  falling  within  the  Siction.  After  a  careful  consideration  of 
the  words  of  the  section  itself  we  see  no  adequate  reason  to  differ  from 
these  authorities.  It  Is  undisputed  that  the  alleged  defamatory  words 
were  uttered  by  the  accused  while  he  was  sitting  in  Court  and  the 
complainant*8  caso  wai  actuilly  b3foro  him  and  tie  was  dealing  with  it. 
It  may  be  admitted  that  if,  while  sitting  there  the  accused  had  called  up 
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a  person  who  had  not  a  case  before  him  and  who  was  not  amenable  to  hii 
jurisdiction  as  a  Judge  and  abused  or  defamed  him,  his  action  woald 
not  be  protected  by  the  section,  inasmuch  as  he  qttod  such  person  was 
not  acting  in  a  judicial  capacity.  But  here  he  wjts  acting  in  the 
discharge  of  his  duties  as  a  JuJga  aal  th3  wjrJ^  pirpDrt3l  to  ba  uttered 
only  in  that  capacity  and  in  no  other.  It  is  difficult  to  see  how  such  t  case 
can  be  held  to  be  one  in  which  the  offence  can  be  said  not  to  be  charged 
against  a  Judge  as  such.  There  is  in  our  opinion  no  cogent  ground  for 
departing  from  the  plain  words  of  the  section  and  attributing  to  them  a 
different  meaning. 

The  section  appears  to  have  been  enacted  to  prevent  a  clashing  of 
jurisdictions,  and  to  afford  immunity  to  Judges  and  public  servants  to 
discharge  their  public  functions  without  fear  of  being  called  to  account, 
except  at  the  instance,  or  with  the  sanction  of  Government,  or  some 
authority  to  whom  they  are  subordinate.  If  a  Civil  Judicial  Officer  who 
makes  any  comments  on  the  conduct  of  a  litigant  or  witness  appearing  in 
his  Court  is  mxde  liable  to  a  prosecution  at  once  for  defamation  or  under 
Section  501,  Indian  Penal  Code,  in  a  Criminal  Court,  and  if  the  Criminal 
Court  is  to  take  upon  itself  to  criticiz3  his  proceedings  and  to  punish 
him  according  to  its  own  views  of  the  facts  such  officer  must  be 
materially  crippled  as  a  public  servant  and  the  interests  of  the  public 
must  suffer.  TJie  law  has,  therefore,  provide!  that  he  is  exempt  from 
prosecution  unless  Government  or  his  authorized  suparior  after  giving 
due  attention  to  the  case  considers  that  the  prosecution  should  proceed. 
This  provision  may  in  some  instance  curtail  individual  rights  of  Fedreis 
but  it  is  evidently  for  tha  beneftt  of  the  public  as  a  whole.  The  section 
should,  therefore,  in  our  opinion  receive  a  libaral  rather  than  a  narrow 
construction,  the  object  of  it  being  borne  in  mind. 

The  interpretation  put  on  the  section  in  the  Calcutta  case,  page  862, 
of  the  report,  is  somewhat  ol)scurely  worded,  but  if  the  meaning  be  that 
it  covers  only  those  offences  which  can  be  commitcd  by  a  public  servant  or 
Judge  in  his  official  capacity  and  no  other,  it  appears  to  unduly  restrict 
the  plain  grammatical  sense  of  the  language  employed,  which  merely 
requires  that  the  offence  shall  be  one  done  by  a  public  servant  or  Judge 
in  the  exercise  of  his  function  and  does  not  appear  to  exclude  c^nces 
which  can  also  be  committed  by  persons  other  than  public  servants. 
The  interpretation  put  upon  the  woid  "  as  such  "  by  Sir  Meredyth 
Plowden  in  No.  14  P.  £.,  1890,  Criminal,  viz.,  ''  that  the  act,  alleged  to 
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be  an  offence,  is  imputed  to  him  as  an  act  committed  by  liim  in  the 
charactier  of  a  public  servant  "  appears  to  us  to  be  more  in  accordance 
witb4he  meaning  of  the  languaga  employed  and  mora  consonant  to  reason 
and  sound  sense.  The  view  taken  in  the  Madras  case.  /.  L,  7?.,  7X, 
Madras,  439,  also  agrees  with  it.  The  learned  Juige  says  "  If  defamatory 
language  were  used  by  a  Judge  to  a  person  out  of  Court,  when  not  sitt- 
ing or  aclually  officiating  as  a  Judge  it  seems  quite  clear  that  no  sanction 
under  section  197  of  the  Code  of  Criminal  Procedure  would  be'required  ; 
but  the  case,  as  it  seems  to  ma,  would  be  different  if  the  same  words  were 
used  by  the  Judge  in  the  course  of  the  trial  of  a  suit.  lie  is  then  acting 
in  his  official  capacity  and  it  seems  impossible  that  the  words  used  by 
him  in  the  course  of  the  trial  caa  b3  uttered  in  his  private  capacity. 
The  words  uttered  are  then  uttered  as  Judge  and  not  as  a  private 
individual,  and  if  uny  criminal  offence  has  been  committed  in  the  uttering 
of  them  the  offence  has  been  committeJ  as  a  Judge.  '*  To  us  this 
reas(^ing  appears  to  be  cogent  and  we  have,  ourselves  in  discussing 
the  question  excluded  the  case  inadvertently  omitted  by  the  learned 
Judge,  in  which  a  Judge  sitting  in  Court  uses  defamatory  language  to  a 
person  wliose  case  he  is  not  trying  and  qiioi  whom  therefore  he  is  not 
discharging  his  judicial  functions,  from  the  protection  of  the  section. 

The  Madras  case  is  one  directly  in  point  and  agrees  with  two 
decisions  of  our  Court  which  ara  also  strictly  analogous.  The  Calcutta 
case  is  also  in  pnnt  but  the  othor  authoritios  citel  tlisrein  have  only  an 
indirect  bearing  on  the  question  we  are  considering,  which  is,  whether 
defamation  by  a  Judg3  in  his  juJicial  capjisity  comos  within  the  purview 
of  section  197  of  the  Code  of  Criminal  Procedure.  We  think  the  weight 
of  authority  on  this  point  preponderates  in  favour  of  the  view  we  are 
disposed  to  take. 

We  accordingly  hold  that  the  charge  of  defamation  a'so  could  not 
proceed  like  the  charges  under  sections  U2,  and  500,  Indian  Penal  Code, 
without  tUe  sanction  required  by  section  197,  Criminal  Procedure  Code. 

We  quash  the  proceedings  of  the  District  Magistrate  for  want  of 
jurisdiction  and  order  the  discharge  of   the    accused. 

Application    accepted. 
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(0  p.  L.  B,  62.) 
IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

Aug.  10    [CRIMINAL  REVISION  No.  838  op  1904]     19W. 

Preaent :— Mr.  Justice  Obatterji,  CLE.,  and  Mr.  Justice  Rattigan. 

SUN  DA  R  SINGH  and  otuebs,— Petitioneos, 

Versus 

EMPEROR,--Eespo>  dent. 

Penal  Code  [Act  XLV  of  1S60),  Sections  99  and  4l5-<!hcMing  —Injury  to 
complainant— Tricial  injury —Cicil  injury— licmedif'a. 

The  offence  of  cbeating,  as  defined  in  Section  415  of  the  Indian  Penal  Code,  requires 
that  the  person  made  to  deliver  property,  &c.,  or  to  do  or  omit  to  do  any  thing  which 
causes  or  is  likely  to  canso  hiin  damage  in  body,  mind,  reputation  or  property  aiid 
which  he  would  not  otherwise  have  done,  should  be  the  person  who  has  been  deceived. 
The  offence  is  not  committed  if  a  third  xxirty,  on  whom  no  d^^eption  has  bj:3n  practised 
sustains  pecuniary  loss  in  consequence  of  the  accused's  act. 

Where  the  person  deceived  has  suffered  owing  to  deception  a  momentaiy  annoyaoce 
and  nothing  else  the  Criminal  CJourt  will  not  take  any  notice  of  it  under  Section  99  of 
the  Indian  Penal  Code,  U  P.  /?.,  ISSO  (Cr.\  W.  N.  AH  ,  1903,  p.  23, 1.  L.  B,  AT// 
Cal.,  606  referred  to. 

Every  civil  wrong  is  not  criminally    indictable. 

Petition  under  Section  439  of  tlie  Criminal  Procedure  Code,  for  remion 
of  the  order  of  A,  E.  Hurry,  Esquire,  Sessions  Judge,  Amritsar  Division, 
dated  the  12th  May  1904,  affirming  the  order  of  H.  A,  Sams,  Esquire, 
District  Magistrate,  Am rltsary  dated  tlieith  May  1904,  convicting  the 
petitioners, 

Sardar  Gurcharaa  Singh,   Advocate,  for  Petitioners. 

Judgment. 

Ohtttt^pjli  J.— The  complainant  in  this  case  has  a  confectioner  s 
shop  on  the  Thara  Sahib  near  the  Golden  Temple  at  Amritsar  which  is 
known  as  the  shop  of  Ma}ishi  Sundar  Singh.  Sikh  soldiers  are  in  the 
habit  of  coming  to  it  and  of  ordering  Karah  Perahad  for  the  Golden 
Temple.  The  defendants  carry  on  a  similar  business  at  a  shop  in  the 
clock  Tower  square,  which  is  known  as  that  of  Nanak  Singh,  Sundar 
Singh.  The  complainant  charged  the  accused  with  having  waylaid 
C3rtain  soldier3,  intending  customers  of  his,  and  taken  them  to  their 
shop  on  the  pretence  that  it  was  the  shop  of  Munshi  Sundar  Singh  and 
sold  Karah  Pcrshad  to  them.    The  District   Magistrate   has  held  this 
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proved  and  found  them  gailty  of  cheating  under  Section  417,  Indian 
Penal  Code,  and  fined  Sundar  Singh  accused  Rs.  50  and  the  rest  Rs.  25 
each. 

The  point  for  consideration  is,  whether  on  the  facts  found  the  charge 
can  be  sustained.  The  accused  did,  indeed,  waylay  the  soldiers  and 
falsely  represent  themselves  as  belonging  to  the  complainant's  shop, 
but  there  is  no  complaint  on  the  part  of  the  soldiers  that  the 
article  supplied  to  them  was  bad  or  that  improper  rates  were 
charged.  On  the  contrary,  the  Magistrate  finds  that  the  accused 
apparently  did  not  try  to  make  anything  out  of  their  victims  and  only 
charged  the  market  rate  for  the  Karah.  The  soldiers,  thus,  were  not 
induced  to  deliver  any  property  or  put  to  any  loss  owing  to  the  deception 
practised  t  n  them.  They  were  only  made  to  do  what  they  would  not 
otherwise  have  done,  viz ,  go  to  the  accused's  shop  and  buy  Karah  trom 
there.  If  any  perEon  suffered  any  pecuniary  damage  it  was  the  complain- 
ant who  was  deprived  of  some  of  his  customers  owing  to  the  accused's 
act. 

TheoSenca  of  cheating,  as  defined  in  Section  415,  Indian  Penal  Code, 
hoyrever  requires  that  the  person  made  to  deliver  property,  <Jbc.,  or  to  do 
or  omit  to  do  anything  which  causes  or  is  likely  to  cause  him  damage  in 
lody  mind,  reputation  or  property  and  which  he  would  not  otherwise 
have  done,  should  be  the  person  who  has  been  deceived.  The  offence  is 
not  committed  if  a  third  party,  on  whom  no  deception  has  been  practised, 
sustains  pecuniary  loss  in  consequence  of  the  accused's  act.  This  is  the 
essential  ingredient  in  the  offence  and  the  learned  District  Magistrate  has 
failed  to  take  notice  of  it.  It  was  the  soldiers  who  were  deceived  into 
going  to  accused's  shop.  The  person  who  suffered  pecuniary  loss  was  the 
complainant.  It  is  not  shown  that  the  soldiers  were  endamaged  in  body, 
mind  or  reputation  by  going  there,  and  it  is  expressly  found  that  they 
suffered  no  loss  in  money.  This,  at  once,  takes  the  accused's  act  out  of  the 
category  of  cheating. 

It  may  bo  said  that  the  soldiers  suffered  at  least  some  mental 
annoyance  in  being  deceived  into  going  to  a  place  other  than  that  they 
originally  intended  to  go  to.  But  of  this  there  is  no  trace  in  the  states 
ments  of  the  soldiers  and  the  momentary  annoyance,  if  there  was  any 
at  all,  is  not  a  thing  of  which  the  Criminal  Court  can,  or  ought  to  take 
notice.    Section  95  of  the  Indian  Penal  Code,  would  seem  to  cover  this 
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pari  of  the  case  which  was  never  urged  before  or  considered  by  the 
District  Magistrate. 

No  authority  is  needed  for  a  construction  that  is  obvious  from  the 
language  of  section  4  L5,  Indian  Penal  Code,  but  cases  sjmewhat  aaalogous, 
though  not  on  the  point  we  have'  Jaid  stress  on,  miy   be  found  in  Na 
11  P.  R ,  1830,  CrimincU  and  W.  N.,  AUahabad,  1903,  page  23,  L  L  J?., 
XVII  Calcutta,  606. 

The  complainant  probably  has  a  civil  remedy  for  the  wrongful  act 
of  the  defendants  which  caused  him  damage  but  every  civil  wrong  is  not 
criminally  indictable. 

We  hold  that  the  accused  have  been  wrongly  convicted  and  we  there- 
fore accept  the  application,  set  aside  their  conviction  and  order  their  fines 
to  be  refunded  in  case  they  have  been  realized. 

Applieation  accepted. 


(C  P.  L,B.  05  ) 
IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 
Sept  3rd  [CRIMINAL  REVISION  No.  809  OP  1904]  1904. 
Present : — Mr.  Justice  Robertson. 

KHUDA  BAKHSH,~PjimTiONER, 
Veretia 
EMPEROR,— Respondent. 

Criminal  Procedure  Code  {Act  V  of  1898),  Sections  102  and  -137 -Further 
enquiry -Order  of  retrial- Penal  Code  [Act  XLV  of  1860),  Section  411- Receicntg 
dolen  properly  knoiclng  it  to  be  ^stdUn-'Reviiion— Evidence -BtaUment  made  hy 
an  accused  perwn  to  police. 

An  order  of  further  enquiry  and  not  of  re-trial  may  be  passed  under  Section 
437  of  the  Criminal  Procedure  CJode.  An  order  of  re-trial  under  the  section  is  one 
calculated  materially  to  prejudice  the  accused  with  a  subordinate  Court. 

Under  Section  162  of  the  Criminal  Procedure  Code  a  statement  made  by  an 
i^^^eosed  person  to  police  is  not  admissible  in  evidence  against  him  when  he  is  being 
tried  of  the  offence  with  which  he  is  charged. 

The  Chief  Court  on  revision  set  aside  conviction  of  the  accused  under  section 
411  of  the  Indian  Penal  Code,  for  being  in  possession  of  stolen  property  knowing  it 
to  be  stoleu  when  there  was  no  evidence  on  record  to  show  that  the  accused  either 
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stole  it  or  knew  it  to  bo  stolen  and  evidence  of  identification  of  the   property  was  xerj 
meagre. 

t^elUion,  under  Section  439  of  the  Criminal  Procedure  Code,  for 
revision  of  the  order  of  Captain  B,  0.  Roe,  Se$8ioti$  Judge,  Pawalpindi 
Division,  dated  the  2nd  May  1904,  vary'^ng  the  order  of  J.  E»  Stephens, 
Esquire,  Magistrate,  1st  Class,  Rawalpindi,  dated  the  2\st  April  1904, 
convicting  the  petitioner, 

Lola  Hukam  Chand,  Pleader,  for  Petitioner. 

Judgment. 

Robertson^  J.— I  do  not  often  interfere  with  a  conenrrent 
finding  of  two  lower  Courts  in  such  a  case  on  revision,  but  in  this  ease 
I  feel  constrained  to  do  so. 

In  the  first  place,  I  must  point  out  that  the  order  of  the  District 
Magistrate  is  incorrectly  worded.  He,  in  his  order  of  23rd  January 
1904,  orders  a  rc-triaZ,  whereas  under  Section  437,  Criminal  i^rocedure 
Code,  all  he  could  order  was  "  further  enquiry."  It  is  probably  merely 
a  verbal  slip  but  it  is  one  calculated  materially  to  prejudioe  the  accused 
with  a  subordinate  Court. 

The  next  point  I  notice  is,  the  entirely  incorrect  use  made  by  Mr. 
Stephens  of  a  statement  alleged  to  have  been  made  by  the  accused  to  the 
police  as  to  how  he  got  the  goods  which  are  stated  to  be  stolen  property. 
Such  an  alleged  statement  could  not  be  used  in  any  way  against  the 
accused  and  its  use  has  materially  prejudiced  the  accused.  The  learned 
Seeslons  Judge  should  have  drawn  the  Magistrate's  attention  to  section 
162,  Criminal  Procedure  Code,  inter  alia  on  this  point. 

I  think  the  evidence  is  insufficient  to  support  a  conviction.  The 
pi06£cution*8  own  witnesses  prove  that  the  complainant  tried  to  sell 
part  of  this  property,  and  further,  I  think,  the  evidence  of  identification 
of  the  property  is  very  weak  indeed,  such  property  could  clearly  have 
been  easily  got  elsewhere,  and  there  is  absolutely  no  evidence  to  show 
that  accused  either  stole  it,  or  knew  it  to  be  stolen.  He  lived  next  to 
complainant  and  constantly  in  his  presence.  If  he  had  really  stolen  the 
things,  is  it  conceivable  that  he  would  openly  wear  them  ?  Both  the 
Lower  Courts,  as  is  only  too  frequently  the  case,  have  overlooked  that  it 
lies  on  the  complainant  to  prove  the  gailt  of  accused,  not  on  the  accused 
to  prove  his  innocence.  I  think  the  prosecution  have  failed  to  prova 
the  identity  of  the  goods,  and  further,  that  they  have  quite  failed  to 
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prove  that  they  were  stokn  and  that  aocased  knew  them  to   have  been 
stolen. 

The  conviction  and  sentence  are  set  aside,  fine  if  recovered  will  be 
refunded,  and  the  accasied  will  be  forthwith  discharged  from  bail. 

Conviction  set  aside. 


{14  P.  It,  Cr,  1905,) 
JN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

OiMi.  27   [CRIMINAL  REVISION  No.  1095  op  1904]    1904. 

Fre9enJt :— Sir  William  Clark,  Kt.,  Chief  Judge. 

DHANJIBHOY,— Petitiokek, 

VermiB 
KAIM  KHAN,— Respohdoit. 

•  nrlmXnalProtedure  Cade  (Act  V  of  1S9S),  as.  222,234,  2:i5— Penal  Code  {Act 
XLV  of  1860)y  a.  408—<^harge  referring  to  ttema  miaappropriated  during  tvo  yeara- 
Such  charge  had  in  lav. 

A  charge  referring  to  several  embdzzlements  extending  over  a  period  of  two  y<»trB 
is  distinctly  opposed  to  the  provieiona  of  sections  222  and  234  of  the  Criminal  Procedure 
Code ;  and  such  an  iUegality  in  the  charge  is  fatal  to  conviction. 

The  JEactB  briefly  are  as  follows  : — 

^  The  respondent  was  a  trading  agent  of  the  Petitioner  in  Persia.  His  honesty  heiog 
suspected  he  was  ordered  to  make  over  charge  of  the  business  to  his  Assistant  and  was 
recalled  to  India.  Here  the  Petitioner,  not  being  satisBed  with  the  accounts  rendered  by 
ihh  respondent,  filed  a  complaint  against  him  for  embezzlement  of  Bs.  14000-  and 
falaificaaon  of  accounts.  The  trying  Magistrate  stated  the  foUowing  misappropriations 
in  the  charge  :— 

l.-Ri.  7,  453  between  the  15th  July  1901  and  81st  December  1901  on  account 
of  general  deficiency  ; 

2.-R8.  6000,  between  1st  January  1902  and  31st  December  1902    on  accoun 
of  general  deficiency  ; 

3.— Ra.  2600,  a  specific  sum  in  addition   td  the  first   two  items    of  general 
deficiency  ; 

The  respondent  was  convicted  by  the  Magistrate,  but  on  appeal  the  Sessions 
Judge  acquitted  him,  as  in  his  opinion  there  was  no  proof  of  misappropriation.  Fiom 
tb»«)rd»r  off  acquittal  the  Petitioner  filed  a  revision  in  the  Chief  Coikit. 
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Petition  for  revision  of  (he  order  of  Capiat  a  B.   0.   Roe,  Sesaions 
Judge,  Rawalpindi  Division,  dated  2nd  May  1904. 

Messrs.  Pestonji  Dadahhoi  and  Ishcar  Das,  for  petitioner. 

Mr  Oiej,  for  respondent. 

The  Judgment  of  the  learned  Clilef  Judge  was  as  follows  : 

C]arky  C.  J.— As  regards  the  charge  bjing  ba  1  in  h\w  as  opposed 
toSactioa  222  (2),  Criminal  ProjeJure  Code,  the  Sjssions  Judge  has 
rightly  found  that  it  wa^bil.  bit  ha  farther  fin'ls  that  a=jobjeulion  was  not 
taken  at  once  to  the  error  that  tho  defect  is  mt  fat.d,  i\n  Sessions  .<udge 
relied  on  a  Chief  Court  ruling  for  this  view  of  the  c.\^c.  C  mn%e[  cannot 
point  out  to  me  any  such  ruling,  nor  have  I  been  able  to  find  any  suoh 
ruling. 

The  charge  referring  to  item?  misappropriated  during  the  period  of 
two  years  is  distinctly  opposed  to  the  provision  of  Section  222,  Criminal 
Procedure  Code,  nor  does  S3Ction  231  help,  as  that  also  provides  for  a 
period  of  12  months. 

Counsel  for  petitioner  argues  that  Section  235,  Criminal  Procedure 
Code,  applies,  as  all  the  embezzlements  were  made  in  one  transaction  and 
any  number  of  them  could  Imve  been  charged. 

But  as  am itter  of  fact  Section  235  was  not  applied,  and  accused 
would  be  greatly  prejudiced  by  allowing  the  embezzlements  charged 
unler  Siction  222,  Criminal  Procedure  Code,  to  extend  bi»yond  12  months* 

xhe  illegality  is  fatal  to  the  conviction,  and,  under  the  circumstances 
of  the  case,  I  do  not  think  it  desirable  to  order  a  re-trial.  Petition  is 
dismissed. 

AppUcation  dismisted. 

{15  P.  R.  Cr.  lOOJ.) 
IN  THE  CHIEF  COURT  OF  THE  PUN^IAB,  LAHORE. 

JsiiL  3  [CRIMINAL  REVISION  No.  1236 of  1901]  1905. 

Present :  —Mr.  Justice  Reid  and  Mr.  Justice  Chatterji,  CLE. 

MASTA,  —PRTiTioNEn, 

Versus 

EMPEROR,— Resposdekt. 

Criminal  Procedure  Code  (Act  V  of  lS9S),8a.  014,  51o,  423  435,  4o9—Forfckure 
of  bond— Remission  of  penalty-  Poicera  of  Dhtrlet  Mag'nUrate  and  High  Court  on 
appeal  or  rerislon 

A  District  Magistrate  is  empowered  by  s.  '515,  Cr.  P.  C,  to  deal  on  appeal 
or  revision  with  orders  passed  by  Mogiijtrates  after  tLc  penalty  has  been 
forfeited. 
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A  High  Court  it  erApowered  to  revise  orderg  passed  by   Magistratea  trnder  s. 
514  or    by    District    Magistrates    uad3r  s.  515  ot  th3  Cjda  of  Cnmlnil  Procedure. 

Petition  for  revision  of  the  order  of  Nawah  Muhammad  Afzal  Khan, 
District  Magistrate,  Jhanj,  dated  22nd  July  1904, 

Lala  Uarnam  Das  for  petitioner. 

The  judgment  of  the  Court  was  delivered  by — 

Rsid,  J.-- This  is  aa  application  for  remission  of  the  penalty 
prescribed  in  a  bond  executed  by  the  surety  for  a  person  bound  OTer, 
under  Section  118  of  the  Code  of  Criminal  Procedure,  to  maintain  good 
behaviour,  who  committed  an  offence,  punishable  under  Section  457  of 
the  Penal  Code  during  the  term  prescribed,  by  the    bond. 

Section293of  ActXXVof  186landSection5l4of  Act  X  of  1872 
did  not  empower  Magistrates  to  remit  any  part  of  the  penalty,  as  provided 
by  section  514  (5)  of  the  Code  of  Criminal  Procedure  now  in  force,  aad 
did  not  confer  on  District  Magistrates  the  power  to  deal  on  appeal  or 
revision  with  orders  passed  by  Magistrates  after  the  penalty  had  been 
forfeited. 

These  provisions  were  introduced  by  Act  X  of  1882. 

In  re  Noor-ool  Huk  (1),  In  re  Naki  Haji  (2),  and  In  re  Nil  Madhuh 
Ghosal  (3),  are,  therefore,  inapplicable,  as  is  Empress  v.  Umra  (4),  which 
dealt  with  Section  503  of  the  Code  of  1872. 

We  see  no  reason  for  holding  that  the  law,  as  it  now  exists,  does 
not  empower  High  Courts  to  revise  orders  passed  by  Magistrates 
under  Section  514,  or  by  District  Magistrates  under  Section  515 
of  the  Code,  Sections  435  and  439  of  the  Code  being  sufficiently 
comprehensive  to  justify  revision  of  such  orders,  Section  423  (c) 
applies  to  appeals  under  Section  515,  and  Section  439(1)  empowers  High 
Cjurts  to  exercise  the  powers  of  Appellate  Courts.  The  Petitioner  has, 
however,  failed  to  satisfy  us  of  the  existence  of  circumstances  entitling 
him  to  an  extension  of  the  remission  ordered  by  the  District  Magistrate. 

The'application  is  dismissed. 

Application  dismissed. 


(1)  I.  L.  R.,  Ill  CsL,  757.  (2)  VIII  Cal.,  L.  R..  72. 

(8)  19  W.  R.,  Cr.,  I.  (4)  2  P.  R.,  1888,  Cr. 
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(II  Dur.  L.  R.,  8.) 

IN  IHE  CHIEF  COURT  OF  LOWER  BURMA. 

May  23      [CRIMINAL  APPEAL  No.  168  of  1904]      1904. 

May.  23  [CRIMINAL  REVISION  No.  367  of  1904]     1904. 

Preeent  :-Sir  Herbert  Thirkell  White,  K.C.I  E.,  C.J.,   and  Mr. 

Justice  Bigge. 

NGA    SAW-Appellakt, 

Versus 
EMPEROR  -Respondent. 

aud 

NGA  PO  ON-Applicam, 

Versus 

EMPEROR— Respondent. 

Offeme  of  inifHttoml  omlsalonto  g'tce  information  of  ojence  hy  person  hound  to 
iaforn-iMhat  must  he  proced  toauslain  fio:ivietion  for-juvenile  offender— duty  of  Judge 
to  8t<de  k  aahia  opinion  tJiat  accused  wider  16  years  of  age  —conduct  of  crimnial  trials— 
hotc  eoidenze  to  ho  raorded  in  Sjusions  trials  —application  of  counsel  raising  objection 
t}  recording  or  omitting  to  record  stateinznls  by  witnesses— lioio  to  he  dealt  with — poicers 
of  Judges  and  Magistrates  to  question  witnesses —how  to  he  exercised —Penal  Code  (Act 
XLV of  im)),  s.  202— Criminal  Procedure  Code  [Act  V  of  ISOS)  ss.  o50  and  S60^ 
Ecidenee  Act  (Yo.  I  of  1S72)  ss.  3,  5,  133  ami  165— Whipping  Act  (No,  III  of  1^93), 
tee.  5. 

In  order  thai  there  may  be  a  conviction  under  section  202  of  the  Penal  Code 
th3  accaseJ  mist  knoT  or  have  reason  to  believe  that  an '  offence  of  which  he  is 
hound  io  give  information  has  been  committed. 

Held  that,  even  oa  th3  facta  as  found  by  the  Additional  Sessions  Judge,  it  was 
not  shD  rn  thit  Pj  Ox  ki3W  or  hid  rjma  to  b3lieve  that  murder  had  been  committed. 
He  might  have  thought  it  very  probable,  but  the  section  requires  more  than  that. 

Held  also,  that  the  application  of  section  5  of  the  Whipping  Act  was 
incorrect ;  that  that  section  can  apply  only  io  parsons  who  are  juvenile  offenders  at  the 
tlm?  of  sentence ;  that  the  Judge  should  have  stated  it  as  his  opinion  that  the  accused 
vras  under  16  yeira  of  ag3,  if  he  really  thought  so  and  that  the  fact  that  the  accused 
said  he  wa^  under  16  was  not  sufficient,  unless  the  Judge  believed  him. 

It  is  contrary  to  th3  rule  laid  down  in  section  37  of  the  Criminal  Circulars  for 
aJudge  to  ba  engagsl  iu  any  othsr  bisiu353  while  the  examiuation  of  witnesses  iq 
going  on. 
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By  a  notification  issued  by  the  Local  Goverament  under  section  357  of  tlie 
Criminal  Proce  lure  Code  a  Judge  is  bound  to  take  down  the  evidence  of  each 
witness.  The  inteutiou  is  that  the  evidence  shall  be  recorded  in  full,  a  memorandum 
of  the  sibstauce  of  ths  evidence  is  n jt  suffijlent  in  any  ca33  before  a  Cjurt  of  Sessioa. 
Section  359  of  the  Criminal  Troecdure  Co  le  directs  that  the  evidence  shall  ordi- 
narily ba  taken  d>wn  in  the  form  of  a  nurative.  And,  though  it  cannot  always  be 
tik3n  dawn  in  the  exict  worda  of  the  witu  as,  JuJ^es  shyjld,  as  far  as  possible, 
adhere  to  the  words  actually  use  1  either  in  the  queation  or  iii  the  answer.  It  is  not 
a  compliance  with  the  law  to  record  a  more  or  lass  accurate  paraphrasj  of  the  ovideoce, 
but  the  words  used,  or  a  sound  translation  of  them,  should  be  recorded  av  far  a< 
possible. 

What  the  Judge  has  to  take  down  is  the  "  evidence"  of  each  witness,  not  any 
st.Uement  In  miy  chocso  to  mike.  "Evidence"  is  defined  in  s -ction  3  of  the  Evi- 
dence Act  as  all  st.itenjnts  w'.iich  t'.ie  Cjurt  pdrmlts  or  requires  to  be  made 
bjfore  it  by  witnesses,  vx  r.  lati  m  to  matters  of  fact  under  enquiry  and  section  5  of 
the  Evidence  Act  further  limits  the  fa-jts  in  respect  of  which  evidence  may  be  given. 
It  is  for  the  Judge  to  decide  what  stat.'mcuts  unde  by  a  witness  come  wi'hin  the 
dciiuitlon  of  evidence,  and  to  record  those  statements  and  no  others. 

A  Judge  should  not  tale  eicc]>tion  to  an  aj)plifation  by  counsel  to  have  t 
certain  statement  t  iken  down  ;  nor  should  he  regard  the  making  of  such  applications 
a »  an  attempt  to  dictate  to  the  Judge  the  form  of  the  record.  A  counsel  is  within  hii 
rights  in  making  rensonable  applications  t'f  this  kind,  and  in  asking  the  Conrl  to 
note  liis  objection  to  the  recording  or  omission  of  a  statement,  if  his  objection  is 
overruled.  The  Cjurt  is  also  bound  to  give  tho  accussd  or  his  pleader  the  opportuoify 
of  knowing  what  is  on  tho  record.  The  law  pre-'cribcs  that  this  is  to  bo  done  \pf 
having  the  deposiliou  of  each  witucss  read  over,  when  complete,  in  the  presence  of  the 
accused,  or,  ic  ho  a])i3curs  by  pleader,  of  his  pleader,  sectioa  3C0  of  the  Criminal  Pro- 
ce Jure  Code.  It  is  u)t  a  sufficient  compliance  with  the  law  to  have  this  done  while 
the  evidence  of  another  witness  is  b?iug  rcjorde.l,  unless  tlio  accused,  or  his  pleader,  if 
he  S3  disiros,  has  had  a  f  lU  opp)rtauity  of  knowing  subitimtially  what  is  recorded  as 
the  esamiuatiou  i^rocecds. 

If  a  Judge  thinks  that  the  witnesses  understand  a  ceitain,  e.g.y  Karen,  language 
and  do  not  thorou'^jlily  understand  Burmese,  he  should  retpu're  the  prosecution  to  arrange 
for  Oicir  examinatioa  in  that  (their  own)  language. 

A  Judge  has,  no  doubt,  the  right  to  ask  any  question  within  limits  at  any  time, 
section  163  of  the  Evidence  Act  but  this  right  should  bo  exercised  with  discrcti'W. 
It  is  unfair  to  the  accused  to  anticipate  or  break  the  thread  of  cross-examination.  His 
not  the  province  of  ths  Court  to  examine  the  witnesses,  unless  the  pleaders  oo  either 
sidti  have  omitted  t^  put  fome  material  question  or  questions  .*  and  th 2  Court  should, 
as  a  general  rule,  leave  the  witness  s  to  the  pleaders  to  be  dealt  with  as  laid  down  in 
section  138  of  the  Act. 
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Noorhux  Kazi  vs.  Empress  (1)  followed  : — 

Penndl  aad  Mounj  Thin  for  the  appellant. 

Odes  (A.33i3tant  G)varnin3nt  Advocate)  for  the  Crown. 

Ponnell  stated  th?  fa^ts,  commented  on  the  evidence  and  submitted 
that  the  latter  wa^  unreliable  ;  that  therefore  the  accused  should  not 
have  been  convicted.  As  regards  Po  On's  case  he  submitted  that  before 
a  person  can  ba  convicted  under  section  202  of  the  Penal  Code  it  must 
be  shown  that  he  knew  or  had  reason  to  believe  that  an  ofiFence  of  whi:;h 
he  was  bound  to  give  information  had  been  committed  :  submitted  that 
there  was  nothing  to  show  that  Po  On  knew  or  had  reason  to  believe  that 
a  murder  had  been  committed.  Further  submitted  that  the  sentence  of 
whipping  was  illegal ;  read  section  5  of  the  Whipping  Act  and  sub- 
mitted that  the  sentence  can  be  inflicted  only  when  the  Judge  believes 
the  accused  to  be  a  juvenile  offender,  and  here  there  was  nothing  to  show 
what  the  Judge's  belief  or  opinion  was.  Then  commented  on  the  conduct 
of  the  trial  in  the  Sessions  Court,  laying  stress  on  certain  incidents  that 
took  place  there. 

Giles,  who  was  instructed  to  appear  for  the  Crown  iu  the  criminal 
appeal  only,  supported  the  conviction  and  sentence  of  Nga  Saw,  dealing 
fully  with  the  evidence, 

Penncll  replied. 

The  judgment  of  the  Court  was  as  follo\/s  :  — 

Nga  Saw  has  been  convicted  of  the  murder  of  one  Pe  To  on  8th  April 
1903  and  has  been  sentenced  to  death.  The  applicant,  Po  On,  has 
been  convicted  of  intentionally  omitting  to  give  information  of  an 
offence  which  he  was  legally  bound  to  give  and  has  been  sentenced  as 
a  juvenile  offender  to  receive  3D  stripes.  Ni^a  Saw  has  appealed  and 
Po  On  has  applied  for  revision  of  the  conviction  and  sentence.  The 
appeal  an  1  application  for  revision  liave  bsen  heard  together,  but  the 
Assistant  (Jovernment  Advocate,  who  appeared  for  the  Crown,  was  in- 
structed only  in  respsct  of  the  appeal  and  not  in  respect  of  the 
application  for  revision. 

The  case  for  the  prosecution  is  as  follows  :  — 

On  the  3rd  waxing  of  Kason,  1205  B.  E.  (28th  April  1903),  the 
deceased,  Pe  To,  with  the  witnesses,  Mi  Tha  and  her  daughter.  Mi  Thami, 
and  some  children  were  in  Mi  Tha's  hut  near  the  village  of  Aung  Po  Su. 

ll)  I.  h.  R.  6  Cal.  279, 
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The  accused  (as  it  will  be  convenient  to  call  them),  Xga  Saw  and  Fo  On, 
niitli  a  third  man,  PoDan,  and  another  man,  who  has  not  been  identified, 
came  to  the  hut  and  stayed  for  a  short  time,  perhaps  half-an-hour,  eating 
betel,   drinking  water,   and    talking.     While  they  were  there,    a   man 
named  Po  Sin  and  his  wife,  Mi  So,   came  in.     In  answer  to  Po    Sin   the 
men,  or  Nga  Saw  fit  is  differently  stated  in  various  depositions),  said  they 
came  fi'Om    Daunggyi ;  and   Mi  So  said  that  she  had  seen  them    there. 
According  to  Mi   So,   Nga  Saw  added  that  lie  was  the  son  of  Auag  Min, 
who  is  said  to  bo  a  village  headman.     Po  Sin  and  Mi  So  went  away  and 
afterwards  the  four  men  set  off  also.     According  to  the   evidence  of  Mi 
Tha  and  Mi  Thami.  they   stopped  almost  as  soon  as  they   had   left  the 
house  and  called  Pe  To,   who  went  out  to  them.     They   iramediateir 
attacked  him.     Po  Dan  struck  him  on  the  head  with  a  stick  and  Xga  Saw 
cut  him  with  a  da.    Pe  To  fell  and  the  men    ran  away.     The  two  women 
helped  Pe  To  into  the  hut  and  he   died  very  soon  afterwards.     This  is 
said  to  have  happened  at  about  noon.    The  body  of  Pe  To  was  sent  to  the 
Police  Station  at  Tantabia,  which  is  said  to  be  3  or  4  hours'  journey  from 
the  hut ;  but  according  to  the  sergeant's  map  filed  on  the  record  is  4  miles 
off.    Several  villagers  are  said  to  have  gone  to  the  station  with  the  corpse, 
and  one  Ne  U  appears  to  have  given  the  information  to  the  police  and  to 
have  signed  the   First  Information  Report.     The  information  is  said  to 
have  been  given    at  3  A.M.    on  the  morning  of  the  29th  April.    The 
Sergeant  of  Tantabin  Police  Station  arrived  at  the  scene  of  the  crime,  as 
he  said  in  the  Magistrate's  Court,  at  4  p.m.  on  that  day  and,  as  San  Nynn 
said,  at  lamp-lighting  time ;  and  the  two  accused  and  Po  Dan  were  arrested 
next  day.    In  the  hut  where  they  were  arrested  were  found  a  loaded  stick 
called  a  zaiclJok  wid  a  da,  and  in  front  of  the  hut  a  spear  which  are 
identified  as  having  been  in    the  hands  of    three  of  the    men  who 
came  to  the  hut  of  Mi  Ta  and  afterwards  attacked  Pe  To.    Mi  TLa 
and  Mi  Thami  identified  Po  Dan  as  the  man  who  struck   Pe   To  with 
a    zatcidok]    Nga  Saw  as  the  man  who  cut  him  on  the  arm    with 
a  da ;  and  Po  On  as  one  of  the  other  men  of   the  party  who  carried  a 
spear  and  looked  on.    Po      Sin  and  Mi  So  also  identified  these  three 
men  as  the  men  they  bad  seen  in  the  hut  with  the  weapons  specified  above 
in  their  hands.    The  accused,  Nga  Saw  and   Po  On  with  Po  Dan  were 
brought  before  the  Magistrate  of  Insein  and  after  enquiry  were  all  d is- 
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charged  on  4th  July  1903.     By  order  of  this  Court,    dated  15th  January 
1904,  they  were  ordered  to  be  committed  to  the  Sessions.     The  trial,   out 
of  which  the  present  proceedings    arise,  was  the  result.     It  is  much  to  be 
regretted  that  the  Magistrate  did  not  commit  for  trial  in  the  first  instance 
all  the  accused  who  were  before  him.    The  only  persons,  who  profess  to 
have  seen  the  murder  actually  committed,  are   the  witnesses,  Mi  Tha,  and 
Mi  Tharai,  two  Karen  women  who  gave  their  evidence  before  the  Magis- 
trate on  24th  May  1903  and  before  the  Sessicns   Court  on   16th  and  17th 
April  1904.  The  evidence  to  corroborate  Mi  Tha  and  Mi  TLami  is  that  of  the 
witnesses,   Po  Sin  an  1  Mi  So.    Mi  Tha  has  given  a  consistent  account  of 
what  happened,  and  there  do  not  seem  to  be  any  very  material  discrepancies 
between  her  evidence  before  the  Committing  Magistrate  and  that  given 
in  the  Sessions  Court.    There  are  no  doubt  differences  in  minor  details, 
but  not  more  than  might  be  expected  in  the  case  of  a  truthful  witness  of 
the  class  to  which  Mi  Tha  belongs,   when  the  interval  between  the  two 
examinations  and  between  the  occurrence  and  the  second  examination 
is  taken  into  consideration.    In  respect  of  Mi   Thami's  evidence  this  is 
not  the  case.    Her  two  statements  are  widely  dissimilar.    It  is  admitted 
that  she  was  ill  at  the  time  of  Pe  To*8  murder.    In  the  Magistrate's  Court 
speking  within  a  month  of  the  occurrence  she  said  that  she  was  ill,  some- 
time sitting  down,  sometimes  lying  down  ;  she  was  giddy  and  unconscious 
and  on  this  account  she  could  not  speak  to  the   people  who  came.    She 
made  no  mention  of  having  helped  Pe  To  into  the  hut  after  the  assault, 
nor  did  Mi  Tha.    In  the  Sessions  Court  she  professed  to  remember  all 
that  was  said  ;  and  she  says  that  she   went  out  and  helped  Maung  Pe  To 
into  the  hut.    She  said  in  answer  to  the  Additional  Sessions  Judge  that 
she  was  not  in  the  least  delirious  till  after  the  murder  and  that  it  was  the 
horror  of  the  mirder  that  made  her  feel  faint  and  giddy.    This  is  quite 
inconsistent  with  what  was  said  in  the  Magistrate's  Court,  and  it  is  sur- 
prising that  the  learned  Additional  Sessions  Judge  should  not  have 
noticed  the  essential  inconsistency  between  the  two  statements.    It  is  not 
necessary  to  assume  that  Mi  Thami  was  intentionally  giving  fake  evidence 
in  the  Sessions  Court  or  that  she  had  been  actually  tutored  as  to  her 
story.     The  affair  of  Pe  To's  m'lrder  had  doubtless   been   discussed  over 
and  over  again,  and  Mi  Thami  quite  likely  believed  that  she  had  seen  and 
heard   all  that  she  related.     But  if  her  evidence  given  before  the  Magis- 
trate soon  after  the  occurrence  is  of  any  value,   it  is  impossible  that  she 
should  have  received  the  clear  impressions  which  purport  to  be  the  basip 
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of  her  statemant  ia  the  Sessions  Court.    The  evidence  of  Po  Sin  and  Mi 
Sj  does  not  seem  to  be  open  to  these  strictures.    They  seem   to  have 
tolJ  a  coasisteat  story  in  the  Uigistrate's  C  jurt  and  in  the  Sessions  Court. 
The  question  is,  therefore,  whether  Po  Sin,  Mi  So,  and  Mi  Tha  are  to  be 
balieved  when  they  say  that  the  two  accuseJ,  Xga  Saw  and  Po  On,  with 
two  other  men,  came  to  the   hut  of  Mi  Tha  on  28th    April   1903,   three 
of  them  carrying  respactivaly,  a  da,  a  8p3ar,  and   a  zawldoh  \  and  whether 
Mi  Thais   to  b  3  believe  i  when  she  says   that  she  saw  Po  Dan  and   Xga 
Saw  assault  Nga  Pa  To.     Tha  ca^e  mast  b3  considered  not  only   in  con- 
nection with  the  actual  evidence  recorded  in  the  Sessions  Court,  but  also 
in  the  light  of  the  surrounding  circumstances  and   of  che   probabilities. 
It  is  reasonable    to  refer,    in   the  first   place,     to  the  first    informa- 
tion  given  to  the   Police,   which  seams  not    to  have  been  considered 
sufficiently  by  the  learned  Additional  Sessions  Judge.    He  notes,  indeed, 
two  mistakes  in  it  ;  but  he  does  not  think   them  material.    Now  the  fact 
is  that,  if  the  murder  of  Po  To  vvi^  committeJ,  as  is  strongly  insisted  on 
by  the  prosecution,  at  ab)ut  nom,  ths    first  information   was  not  given  to 
the  Police  till  about  15  hours  afterwards.    The  people  who  gave  the  in- 
formation would  not  have  left  Aung  Po  Sii  till,  at  the  earliest  ,  for  7  hours 
after  the  occurrence.     If  Tantabin  is  really  only  four  miles  from  Mi  Tlia's 
hut,  they  left  most  probably  8om3   hours  later.     There   was  ample  time 
to  give  the  parsons  sent  with  the  information  all  the  particulars  known  to 
Mi  Tha,  namely,  that  she  had  seen  the  murder  committed   by  four  men, 
who  carried  certain  things  and  used  them   in  the  assault,  whom  she  knew 
to  be  residents  of  Daunggyi ;  and  of  whom  one  was  a  son  of  Aung  Min. 
There  is  no  mention  of  any  of  these  particulars.     No  doubt  this  may  be 
due  to  the  stupidity  of  Ne  U  and  his  companions.     They  may  have  known 
all  these  things  and  abstained  from  mentioning  them  ;  or  Mi  Tha  may  have 
omitted   to  tell  them  what    must  have  seeme  I   important   to  the  most 
unintelligent  and  unsophisticated  person.    It  is  not  necessary   to  lay 
extreme  stress  on  the  genuine  nature  of  the  first  information.    But  it  is 
impossible  to  avoid  giving  some   weight  to  these  considerations.     It  is 
not  a  case,  such  as  often  happens,  in  which  a  man  is  sent  off  in  haste  to 
give  the  first  hurried  account  to  the  Police.     Here  everything  was  d(Mie 
with  deliberation,  and  it  might  reasonably  be  expected  that  part  at  least 
of  the  special  knowledge  which  Mi  Tha  had  would  be  imparted   to  the 
^messengersand  by  them  to  the  Police.     Nothing  more  was  done  till  later 
in  the  day,  when  the  Sergeant  losing  no  time,  as  the  learned  addilioBal 
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Sessions  Juige  remarks,  arrived  as  he  himself  says,  11  hours  later  at  the 
hut  of  Mi  Tha,  four  miles  distant.  Then,  at  least,  it  would  be  supposed  he 
would  tear  from  Mi  Tha  a  connected  account  of  what  she  knew.  He  would 
get  a  description  of  the  men;  he  would  know  that  one  of  them  was  the  son 
of  Aung  Min  ;  that  they  were  known  to  Ma  So  of  Daunggji ;  and  that  they 
lived  in  a  hut  at  or  near  that  village,  and  in   his  statement  in  the  Magis- 
trate's Court  this  is  what  he  said   that   he  learned  except   the  item  of 
information  that  one  of  the  men  was  Aung   Min's  son.     Daunggyi  is  a 
mil©  from  Mi  Tlia'd  hut.     At  least   the  hut  of  Nga  Saw   is  shown  as 
that  distance  from  Mi   Tha  s  ;  and  it  Is  said   to  be  near  Daunggyi.     This 
is  the  showing  of  the  map  p.-jp.ire  1  by  the   Sergeant  and  sworn  to  by  him 
as  correct.    If  the  Sergeant  really  came  at  4  o'clock  and   got  this   infor- 
mation from  Mi  Tha,  it  seems  likely  that  he   would   have   made   haste   to 
go  to  Daunggyi  and  get  Ma  So  to  show  hin   these   men,    with  a   view   to 
their  immediate  arrest.     This  was  the  more  necessiiry,  as  there  was  every 
likelihood  that   the  accused  would  abscond.     iJut   he  did   not  reach   Ma 
So's  house  till  some  time  in  the  night ;  and  he  did  not  attempt  to  arrest  tho 
three  men  till  the  next  morning.     Then,  he  wont  to  the  hut   pviintcd    out 
by  Ma  So  and  found  Po  D.in,  Nga  Saw,  and  Po  O.i.     There  also  he  found 
the  zaicidok  and  the  da,  used  in  tho  assault  on  Maung  Po  To,  in  the   hut 
and  the  spear  carried  by  Po  On  in  front  of  the  hut.     The  three  men  wero 
then  found  and  taken  to  Aung  Po  Su,  where   they    were  shown  to,  or  at 
least  seen  by  Mi  Tha  and  Mi  Thaini.     They  identilied    them  as  three   of 
their  visitors  and  two  of  them   as  tho   men   who    had   assaulted  Pe   To. 
There  was  thus  no  ditliculty  about  tho   identification   later  on,  when,   as 
a  matter  of  form,  they  were  mixed  with  other  people  and   tho  witnesses 
were  asked  to  pick  them  out.     The   learned    Additional   Sessions    Judge 
has  rightly  attached  no  value   to   this   identification.     It    is    pertinently 
suggested  in  the  petition  of  appeal  that  the  force  of  tlie  identilication  in 
Court,  on  which  the  Judge  ssems  to  have  laid  much  stress,   is  also   weak- 
ened by   these  incidents.     In  order  to  come  to  the  conclusion   that   the 
accused,  Nga  Saw,  is  guilty  of  the  murder  of  Pe  To  in   the  manner   des- 
cribed by  Mi  Tha,  we  must  believe  that  these  four  men  deliberately  com- 
mitted a  murderous  assault  on  the  deceased,  in   broad   daylight,   in  the 
sight  of  at  least  two  witnesses  and  in  the  neighbourhood  of  other  huts 
perhaps  150  or  200  yards  ofif ;  that  they   did  this   after   having  immedi- 
ately before  informed  four  people  where  they  lived,  and^fter  ascertaining 
that  they  were  known  by  sight  and  residence  to  one  of  these  people ; 
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that  they  then  went  away  to  their  hut  and  stayed  there  quietly,  making 
no  effort  to  abscond  or  to  hide  or  destroy  the  weapons  with  which  they 
had  committed  the  assault ;  and  that  they  were  found  in  this  hut  some 
42  hours  later,  with  these  weapons  conspicuously  deposited  in  or  near 
the  hut.  This  seems  to  us  almost  iucredible.  The  learned  Additional 
Sessions  Judge  says  that  the  men  may  have  been  stupid  or  drunk  when 
they  committed  the  murder.  Mi  Tha  explicitly  says  that  thoy  were  not 
drunk.  But,  even  if  tUoy  were  so  this  would  not  account  for  their  sub- 
sequent conduct.  The  learned  Assistant  Gjvcrnment  Advocate  suggests 
that,  if  they  ha  I  abacoa  lo  J,  tliey  would  practically  have  admitted  their 
guilt  and  that  the  assault  was  no!;  prem<jditated.  These  coasideratioas 
would  beof  fore^,  if  the  parsDns  who  committed  the  assault  had  not 
been  capable  of  ideatification  and  if  there  were  no  eyewitnesses  of  the 
assault.  They  do  not  apply  when  the  accused  are  supposed  to  have 
committed  the  murder  in  th3  presence  of  witnesses  and  when  they  knevr 
that  they  could  be  at  once  identified.  It  seems  to  us  that  the  evidence 
of  Mi  Tha,  as  given  in  the  Court  of  the  Magistrate,  and  the  Sessioos 
Court,  is  not  sufficient  to  outweigh  this  grave  improbability,  and  that 
the  immediate  sequence  of  events  after  the  assault  on  Pe  To  rather 
weakens,  than  strengthens,  her  testimony.  We  are  not  prepared  to  say 
that  the  case  lias  been  concocted  by  the  Police,  or  that  Mi  Tha  and  Po 
Sin  and  Mi  So  have  given  evidence  which  is  entirely  false.  It  may  be 
true  that  four  men  did  come  to  Mi  Tha's  hut  and  that  the  two  accused 
were  among  them.  But  we  do  not  think  it  possible  to  hold  on  the  evi- 
dence of  Mi  Tha  alone  that  she  witnessed,  as  she  has  said,  the  assault 
whicli  resulted  in  Pe  To's  death.  It  seems  not  improbable  that  the  three 
men  first  accused  and  another  came  to  the  hut  of  Mi  Tha  and  called 
away  Pe  To,  and  that  Pe  To  cam3  back  afterwards,  having  been  assaulted 
very  likely  by  these  men  but  not  in  sight  of  the  witnesses.  On  thift 
hypothesis  the  subsequent  conduct  of  the  four  men  would  be  inteUigibie^ 
But  we  cannot  convict  Nga  Saw  on  this  supposition,  when  w©  hold  that 
the  direct  evidence,  which  gives  a  different  account  of  the  affair,  is  not 
to  be  accepted.  It  is  unfortunate  that  the  da  and  zawldok  weiB  not  pm- 
duced  at  the  trial,  as  it  was  desired  to  examine  the  Assistaat-Sufgeoa 
in  respect  of  them.  But  there  is  no  mystery  in  their  disappearance. 
A  note  on  the  Magistrate's  record  shows  that  these  exhibits  were  destroy- 
ed presumably  after  the  accused  had  been  discharged  and  before  it  was 
known  that  further  enquiry  was  likely  to  be  ordered.     As  the  Magistrate 
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did  not  believe  tbat  they  liad  been  used  in  the  commigsion  of  the  mnrder, 
they  should  have  been  returned  to  their  owners.  In  tlie  view  which  wa 
take  of  the  case,  we  have  no  option  but  to  reverse  the  conviction  and 
sentence  of  Nga  Saw  and  to  direct  that  he  be  acquitted  and  released. 

As  to  Po  On,  we  agree  with  the  learned  Cjunsel,  who  has  argued 
liis  case,  that  his  convietiou  cana)t  be  sustained.  In  order  tbat  there 
may  be  a  conviction  under  section  202  of  the  Penal  Code  tlio  accused 
inust  know  or  have  reason  to  believe  that  an  offence,  of  which  be  is  boilnd 
to  give  information,  has  been  committed.  Even  on  the  facts,  as  found 
by  the  learned  Additional  Sessions  Judge,  it  was  not  shown  that  Po  On 
knew  or  had  reason  to  believe  that  a  murder  had  been  committed.  He 
might  have  thought  it  very  piobable.  Put  the  scclicn  requires  more 
than  that.  We  also  tuink  that  the  application  of  section  5  of  the  Whip- 
ping Act  was  incorrect.  Tbat  seclion  can  apply  only  to  persons  who 
are  juvenile  offenders  at  the  time  of  sentence.  Any  other  construction 
Tvoald  land  us  in  inextricable  absurdities.  The  learned  Judge  should 
Lave  stated  his  opinion  that  the  accused  was  under  16  years  of  age,  if  he 
really  thought  so.  The  fact  that  the  accused  said  tbat  he  was  under  10 
was  not  sufficient  unless  the  Judge  believed  him.  We  reverse  the  convic- 
tion of  Po  On. 

It  i^imiint  for  us  to  notice  as  briefly  as  possible  some  matters  which 
were  alleged  in  the  petition  of  appeal  and  pressed  at  the  hearing  concern- 
ing the  conduct  of  the  trial.  It  is  stated  in  the  petition  of  appeal  that 
the  learned  Additional  Sessions  Judge  did  not  give  undivided  attention 
to  the  case.  The  learned  Counsel  for  the  appellant  has  since  explained 
by  affidavit  that,  during  part  of  Mi  Tha's  examination  and  cross-exami- 
natioff,  the  Judge  appejired  to  be  engaged  in  reading  and  signing  or  alter- 
ing papers  and  letters  which  were  constantly  being  brought  to  him.  The 
Judge  has  not  had  an  opportunity  of  answering  this  specific  allegation 
which  refers  at  most  to  a  space  of  an  hour  and  twmty  minutes.  But 
he  has  explicilty  stated  that,  except  during  certain  temporary  interrup- 
tions which  are  explained,  he  gave  his  exclusive  attention  to  the  casd. 
We  can  only  conclude  that  Mr.  Pvnnell  is  mistaken  in  supposing  that 
the  Judge  .V as  engaged  in  other  business  during  the  trial,  and  that, 
if  he  was  siguing  other  papers,  they  did  not  divert  his  attention  front 
the  conduct  of  the  case.  It  is,  no  doubt,  contrary  to  the  rule  laid  down 
i*  seetioi^  ^7  of  the  Criminal  Circulars  for  a  Judge  to  be  engaged   in 
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any  other  business  while  the  examination  of  witnesses  is  going  on.  Bot 
we  accept  the  learned  Judge's  assurance  that  he  gave  his  exclusive 
attention  to  the  case.  Again,  it  is  said  that  the  learned  Judge  did  not 
record  all  the  evidence  that  was  given  and  certain  specific  in5talJce^ 
have  been  stated  since  that  allegation  was  communicated  to  the  leaneJ 
Additional  Sessions  Judge  and  answered  by  him.  We  have  disposed 
of  the  case  on  other  grounds,  and  we  do  not  think  it  necessary  or  desir- 
able to  institute  any  further  enquiry  on  this  point.  It  is  probabfc 
that  the  learned  Judge  and  the  learned  Ccu^uel  are  merely  regarding 
the  same  facts  from  different  points  of  view,  though  their  recollection  of 
specific  incidents  may  not  be  precisely  in  accord.  But  we  think  it  may 
be  convenient  to  lay  down  some  general  rules  as  to  the  recording  of 
evidence  in  criminal  trials.  By  a  notification  issued  by  the  Local 
Government  under  section  357  of  the  Criminal  Procedure  Code  a 
Judge  is  bou  id  to  take  down  the  evidence  of  each  witness.  Tlie 
intention  is  that  the  evidence  shall  be  recorded  in  full,  a  memorandum 
of  the  substance  of  the  evidence  is  not  sufficient  in  any  casa  before  a 
Court  of  Session.  Section  3^9  of  the  Criminal  Procedure  Code 
directs  that  the  evidence  shall  ordinarily  ba  taken  down  in  the  fomi 
of  a  narrative.  It  is  clear,  therefore,  that  it  cannot  always  be  taken 
down  in  the  exact  words  of  the  witness.  But,  as  far  as  possible, 
Judges  should  aihere  to  the  words  actually  used  either  in  the  question 
or  in  the  answer.  It  is  not  a  compliance  with  the  law  to  record  a 
more  or  less  accurate  paraphrase  of  the  evidence.  The  words  used,  orn 
sound  translation  of  them,  should  be  recorded  as  far  as  possible.  But  the 
proposition  put  forward,  as  we  understand,  by  the  learned  Counsel  for  the 
appellant,  that  the  Court  must  record  everything  that  a  witness  says 
whether  relevant  or  not,  and  that  the  Judge  is  not  to  decide  on  the  relevancy 
of  a  statement  is  quite  unsustainable.  What  the  Judge  has  to  take  down 
is  the  "  evidence  "  of  each  witness  not  any  statement  he  may  choose  to 
make.  **  Evidence''  is  defined  in  section  3  of  the  Evidence  Act  as  all 
itatements  which  the  Court  permits  or  requires  to  be  made  before  it  by 
witnesses,  in  relation  to  matters  of  fact  under  enquiry.  And  section  5  of 
the  Evidence  Act  further  limits  the  facts  in  respect  of  which  evidence 
may  be  given.  It  is  for  the  Judge  to  decide  what  statements  made  by  a 
witness  come  wilhin  the  definition  of  evidence ;  and  to  record  those 
statements  and  no  others.  We  do  not  think  that  a  Judge  should  take  excep- 
tion to  an  application  by  counsel  to  havt  a  certain  statement  taktn  down; 
or  that  the  making  of  such  applications  should  be  regarded  as  an  attempt 
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to  dictate  to  the  Judge  the  foim  of  the  record.     A  counsel  is  within   his 
rights  iu  making  reasonable  applications  of  this  kind,  and  in  asking  the  Cour,t 
to  note  his  objcclicn  to  tie  recording  or  omission  cf  a  statement,   if  his 
objection  is  overruled.  The  Court  is  also  bound  to  give  the  accused  or  his 
pleader  the  opportunity  of  knowing  what  is  on  the  record.   The  law  pre- 
scribes tJiat  this  is  to  bo  done  by  having  the  deposition  of  each  witness  read 
over  when  corr:plet<»,   in  the  preseuce  of  the  accused,  or,  if  he  appears 
by  pleader,  of  his  pleader,  Section  3G0  of  the  Criminal  Procedure  Code. 
It  ia^not   a  sufficient  compliance  with  the  iaw  to  have  this  done  while 
ilift  evidence  of  another  witness  is  being    recorded,  unless  the   accused  or 
his  pleader,  if  he  so  desires,  has   had   a   full  opportunity  of   knowing 
substantially     what  is    recorded  as    the    examination     proceeds.     As 
regards  other  matters  mentioned  in  paragraph  19  of  the  patition  of  appeal, 
namely,  the  demeanour  of  the  witness,    Mi   Th.i,  and  the    knowledge  of 
Burmese  possessed  by  her  and  her  daughter,  we  think  too  much  stress  has 
been  laid  on  the  former  point  both  by  the  learned  Judge  in  his  judgment 
and   by  the  learned  Counsel  in  his  argument.     It  is  after  all  to  a  great 
extent  a  matter  of  impression.     We  draw  attention  to  section  363  of  the 
Criminal  Procedure,  Code,  which  requires  the  Judge   to  record   remarks 
as  to  the  demeanour  of  a  witness  on  the  completion  of  the  record  of  his 
evidence.    The  question  of  the  witness's  knowledge  of  Burmese  is  also 
to   some  extent  a  matter  of  opinion.     We  meroly  remark  that,  if  .the 
learned     Judge      thought     that    the     witnesses      understood      Karen 
and   did  not    thoroughly    understand  Burmese,    he    should   have    re- 
quired the  prosecution  to  arrange  for  their  examination  in  their  own 
language.    It  is  also  a  subject  of    complaint  that  the  learned  Judge 
suggested  explanations  to  the  witnesses  and   examined  them  on  points 
material  to  the  defence,  instead  of  allowing  the  accused's  Counsel  to  cross- 
examine  them  thereon.     The  record  shows  that  there  is  some  foundation 
for  this  complaint.     Questions  by  the  Court  are  constantly  interpolated  in 
the  course  of  cross-examination.    The  Judge  has,  no  doubt,   the  right  to 
ask  any  question  within  limits,  at  any  time  [section  165  of  the  Evidence 
Act].     But  this  right  should  bo  exercised  with  discretion.     It  is  unfair 
to  the  accused  to  anticipate,  or  break  the   thread   of,  cross-examination. 
On  this  point  we  adopt,  for  the  guidance  of  the  Additional  Sessions  Judge, 
the  words  of  Garth,  C.  J.,  in  Noor  hux  Kazi  vs.     The  Empress  (1),  which 
are  as  foUowB  : — *'  Wo  think  it  right  to  point  out  to   the  Sessions   Judge 
that  the  course  which  he  adopted  in  the  examination  of  the   witnesses  for 
the  prosecution  was  irregular,  opposed  to  the  provisions  of  section  138  of 

fl)  T.  L.  R.,  6  Cal.  279. 
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the  Evideiwe  Act  and  no!  fuir  to  the  prisoners.  We  find  tlwi,  on  the 
examtnatioB-in-chief  being  finiahed,  the  Jadge  questioned  almoH  all  the 
witnesses  at  considerable  length  upon  the  very  points,  to  which  he  moat 
have  known  that  the  cross-examination  would  certainly  and  properly  be 
directed.  The  result  of  this,  of  course,  was  to  render  the  cross-examination 
by  the  prisoner  8  pleaders  to  a  great  extent  ineffective,  by  assisting  the 
witnesses  to  explain  away,  in  anticipation,  the  points  which  might  have 
afforded  proper  ground  for  useful  cross-examination.  It  is  not  the  province 
of  the  Court  to  examine  the  witness,  unless  the  pleaders  on  either  side 
have  omitted  to  put  some  material  question  or  questions  ;  and  the  court 
should,  as  a  general  rule,  leave  the  witnesses  to  the  pleaders  to  be  dealt  with 
aa  laid  down  in  section  138  of  the  Act.  The  JudgoV  power  to  pat 
questions  under  section  165  is  certainly  not  intended  to  ha  usel  in  the 
manner  which  we  hive  bad  occasion  to  notice  in  the  present    case." 


(2  C.  L.  J.,  51) 

IN  THE  HIGH  COURT  OF  JUDICATDftE  AT  CALCUTTA. 

Nov.  5    [CRIMINAL  REVISION  No.  1019  of  1904]    1904. 

Present: — Mr.  Jusliee  Pargrler. 

HARENDRA  NATH  MUKERJI 

Fersits 

THE  CHAIRMAN  OF  THE  B[R>JAGAR  ICUNICIPALITY. 

B^ng^  Mmnieipal  A^  {III  of  18S4  RC),  Seen.  44,  45,  310,  SlO—Xotice  or  nHf^im- 
tiimreqmhnnQ  I'Bmowd  oy  rtpair  of  htiildiitig — Viee'Chalrman,  power  af^  to  mmm  aodb 
nsiXs^—DeUgalion  of  TpoiMrny  if  aii\d  hoio  proved— Pre9umption^Eoidene*  Act  {I  of 
1872)  Seo.  114— Objeotion,  inform^,  if  io  he  takennotice  of  and  d^cdt  7ckh--daihf 
fine^  if  legal, 

A  petition  of  ohjeatioii  to  a  notice  purporting  to  b»  under  a.  2-10  o(  the  Beiifil 
Municipal  A<^  (III  of  1884  B.  0.)  though  not  atamped,  and  therefore  informal,  should  be 
taken  notice  of  by  the  Municipality  and  deilt  with  according  to  law.  Jagadit  Chandra 
V.  Sreenath  (\)  followed. 

When  an  objection  is  raised  that  a  particular  person  who  does  an  official  act  has 
na  power  to  do  it,  it  is  for  that  person  to  prove  tha*rhe  has  sich  power.  No  mere 
pveenmpttbfr  under  9.  114  of  theE^deHoe  Act,  that  offiiial  acta  hare  been  rightly 
ctaw»  oMb  dtsposo  of  th»  <Jfc)jeetion. 

(L>  (18»)  2*0.  W.  i^.  clntaFii. 
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A  notice  issued  by  the  Vice-Cbairinaa  of  a  Muuicipftlitj  under  s.  210  of  the  Act  in 
ihe ab33a33  of  prjjf  of  Jjbjitioa  of  pj.rjra   unJsr  s.  45  of  the  Act,   is  invalid. 

The  notice  iu  this  caid  bslag  Invalid,  ths  canriction  under  s.    210  of   the  Beii||;iil 
Muuioipal  Act  was  bad. 

The  law  does  not  alk>;T  a  diily  doe  to  bs  imposad  in  anticipatioo  of  an  offence  being 
committed. 

ApplicaiioD  uader  a.  439  Cr.  P.  Code  for  the  reviMon  of  an  order 
poesed  againat  the  patitioaer  by  a  Baach  o£  Honorary  Maigietraies  ooarict- 
iog  kim  uader  s.  219  of  the  Baogal  Uuaicipal  Aoi  (III  of  183 1  B.  C.)  and 
directing  him  to  pay  a  fine  of  Ra.  10,  in  defanli  to  aoSer  almpk  Hnprieo^- 
mant  for  7  daya,  and  also  lo  cooiply  with  tbe  requisition  of  the 
Maaicipality  under  s.  210  of  the  Bengal  Municipal  Act  wiiliin  7  daye 
from  tb9  date  of  the  conviction,  in  default  to  pay  a  daily  fine  of  Rupee 
one. 

A  notice  purporting  to  be  onder  8.  ^iOof  the  Ben^l  Municipal  Act 
was  isdued  to  the  patitioner  by  the  Vice-Chaurioaa  of  the  Biraagar 
Municipality  requiring  him  to  either  remove  or  repair  a  part  of  a  build- 
ing called  Garilihana,  which  it  was  alleged,  had  become  dangerous  to 
the  passdra  by. 

On  receipt  of  the  said  notice,  the  petitioner  wrote  a  letttt!  to  the 
Mmioipckbfy  objecting  thereto  oa  the  gvound  that  he  waa  not  the  sole 
pvapriet^of  the  house  and  that  the  notice  was  bad  in  law.  Some  time 
after,  in  March  1901,  another  notice,  similar  to  the  above,,  waa  aenito  the 
petitioner  and  similar  objections  were  advanced  by  a  letter  by  the 
petitioner.  Thereafter,  at  the  instance  of  the  Chairman  of  the  Birnagar 
Mulucipality  the  petitioner  was  prosecuted  and  convicted  and  sentenced 
as  stated  above. 

Babu.  Dasavaihi  Sanyaly  with  him  Babu  Manmatiutnalh  Maker ji  for 
the  petitioner  :— The  notice  ia  bad  in  law  inasmuch  a»  it  haa  not  been 
niov.ed  thaJk  the  Vioe^hair^^m  had  any  authority  to  issue  such  aaotioe  ; 
S.  2i0  Bengal  Municipal  Act  authorises  the  Commissioners  to  decide 
whether  a  building  is  dangerous  or  not,  and  givee  them  the  power  to  isaue 
a  notice  of  thl4  kind  ;  and  s.  44  confers  such  power  on  the  Chairman  whieh 
he  can,,  however,  delegate  to  the  Yice-Chairmaa  undeip  a.  45.  ABSoming 
that  it  was  a  gool  notica,  the  objectioas  put  forward  agatoat  the- same 
ought  to  have  been  considered  aad  decided  according  to  tha  pnaseduiB 
laid  down  under  sections  173  to  176.  It  doe^  not  matter  that  the  objection 
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was  not  properly  stamped  (see  Jarjadls  Ghanlra  v.  Sreenath)  (1)  the 
propar  procedure  not  having  b33a  fullo^veJ,  the  proceedings  taken 
against  the  politioner  were  ultra  vires.  Tiie  order  as  to  daily  tine  is 
illegal. 

Babu  llava  Prasad  diMlerjl  for  tli3  opp)ilte  pirty  (TI13  Gli.virinatt 
of  tli3  Dirnagar  Municipality  ):— Tlie  n'Jtic3  subitaatially  complies  with 
the  provisions  of  the  l;iw.  All  acts  required  to  be  done  by  the  Commissioners 
may  be  done  by  the  Chairman,  see  Sec.  4 A.  And  under  sec.  45, 
the  Chairman  may  delegate  his  powers  to  the  Vice-Chairman.  The  Vice- 
Chairman  here  acted  under  such  delegated  powers,  although  he  does  not 
expressly  say  so  ;  when  an  official  act  hi?  b33n  dji3,  its  regularity  is  to 
be  presumed.  (Sees.  114  E\r.  Act.).  The  Municip.ility  were  not  bound 
to  take  notice  of  the  petitioner's  objections  a?  they  wore  contained  in  a 
letter  which  was  not  stamped  under  SjheJule  III,  No.  I.;  Act  VII  (13.  C.) 
of  1870.  The  order  as  to  daily  fine  is  a  mere  surplusage  which  may  be 
set  aside.     Babu  Daaaralhi  Sanyal  in  reply. 

The  following  Judgment  was  delivered  by 

Pargltar,  J— A  rule  was  issued  on  the  District  Magistrate  of 
Nuddca  and  on  the  Caiirmiu  of  th3  Birnigir  Municipality  to  show  cause 
why  the  conviction  of  and  the  sentence  passed  on  llarendra  Xath  Mukerjee 
under  section  219  of  ths  Ibngal  Municipal  Act  should  not  b3  set  aside,  011 
the  ground  that  the  procedure  taken  by  t!:e  Municipality  was  not  accord- 
ing to  law,  and  also  why  the  daily  line  should  not  be  set  aside  on  the  ground 
that  this  is  contrary  to  law. 

The  Municipality  has  app3areJ  by  vakil  to  s'u.v  ciu r3  a^iludt  the 
notice. 

The  applicant  Harendra  Nath  is  one  of  a  number  of  persons  wbo 
own  a  building  which  appears  to  b3  in  a  ruinous  state  and  dangerous  to 
the  public.  The  Vice-Chairman  of  the  Municipality  served  a  notice  on 
him  and  on  the  others,  under  section  210  of  the  B3ngal  Municipal  Act, 
stating  that  the  building  was  in  a  ruinous  state  and  dangerous  to  passers- 
by,  and  requiring  each  of  them  to  repair  the  building  or  to  pull  it  down. 
This  rule  is  only  concerned  with  the  notice  issued  on  this  applicant, 
Harendra  Nath.  He  took  an  objection  and  a  frenh  notice  under  section 
210  was  issued  on  him.  To  this  again  he  sent  in  a  letter  of  objection.  In 
this  letter  he  objected  that  the  notice  was  bad  in  law,  that  he  was  not  the 
1(»  annas  owner  and  that  he  wanted  time  to  bring  a  partition  suit.  Tiia 
(I)  (l»i)S)  2  C.  W.  N.,  clx^xvii. 
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Municipality   gave  Iiim  timi,  aud  as  nothing  was  done  at  tho  end  of  tlie 
time,  they  prosecuted  him  under  section  219  of  the  Act  an  I  he  was  fined. 

The  objection  no\y  taken  to  this  conviction  is  that  the  notice  under 
Sec.  210  of  the  Act  waa  bad  in  law.  Nj  doubt,  the  letter  in  which  thii 
objection  was  taken  was  icself  not  a  proper  petition  of  objection  according 
to  the  Act,  because  it  was  not  s^impaJ.  Bit  nDtwithstanding  that,  tho 
Municipality  should,  a?  prudent  msn  fjr  thoir  own  iatereat?,  have  taken 
notici)  tliat  such  an  objestioa  waa  ad  van  33d,  thiugh  informally,  and  have, 
satisfied  themselves  that  they  were  procaoding  in  accordance  with 
the  law.  This  view  is  supported  by  the  ruling  in  Jagadia  Chandra 
Gangiihjy.  Sreenath  Base  (Ij.  Thia  boing  so,  the  applicant  can  challenge 
the  conviction  on  tho  groun  I  that  the  notice  was  bad  in  law  aud  tho 
conviction  accordingly  was  wrong.  Section  210  vests  the  Commissioners 
with  the  discretion  of  deciding  whether  a  building  is  dangerous,  and  with 
power  to  issue  a  notice  of  thii  kind,  in  such  a  case  ;  an  J,  by  Soction  44 
of  the  Act,  the  Chairman  had  eq'ial  power  to  issue  suoh  a  notice.  If  the 
Chairman  had  delegated  such  power  to  the  Vice-Chairman  according  to 
the  provisions  of  section  45  of  the  Act,  no  doubt  the  VioChairinau  could 
have  issued  such  a  notice.  But  it  is  contended  that  there  is  no  proof  in 
this  case  that  the  Vice-Chairman  had  such  power  and  since  the  Vice- 
Chairman  has  only  such  powers  as  aro  delegated,  it  is  for  the  person  who 
al!eg)3  that  he  has  such  powers,  to  prove  that  he  has  them,  when  the 
objection  has  bjon  raised,  no  msre  presumption  under  section  114  of  tho 
Evidence  A'3t  that  ofli;ial  acts  have  boen  rightly  doae,  cin  dispose  of  the 
objection.  In  the  present  case,  there  is  no  evidence  that  the  Vice-Chair- 
mm  wa?  emp^wjrol  to  issa)  t*iii  n  )tico,  an  1  therefore  it  must  be  held  to 
be  an  invalid  notice. 

Upon  this  finding,  the  conviction  under  Sec.  210  was  wrong  and  the 
rule  is  male  absolute,  the  conviction  is  set  aside  and  the  fine,  if  paid, 
must  be  refunded. 

It  is  uanejessary  for  mo  lo  consider  at  length  tho  seooad  groun  1 
with  regard  to  the  daily  fi  ne.  But  I  may  say  this  that  the  law  does  not 
alfew  a  daily  line  to  be  imposed  in  anticipation  of  an  olenco  boing 
coaiaiittel.  While  the  conviction  is  set  aside,  power  is  still  left  to  the 
MiiaiclpUity  to  tako  any  fresh  proceeding  under  sec.  2L0  to  deal  with  this 
case,  that  they  may  think  proper. 

Rule  mide  ahaolate. 
(1)  (1898)  2  C.  W.  N.  clxixvii. 
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VBNKATBAMA    CHBTri    V.  EMPEBOR. 

(I.  L.  R.,  2S  Mad.,  27.) 
IN  THE  HKUI  COURT  OF  JUDICATURE  AT  MADRAS. 
CRIMINAL  KKVISION  CASES  Nos.  64  and  65  op  190i. 
July  13,  19]  [190*. 

Presoit :  — Mr.  Justice  Subralimauia  Ayj-ar  and  Mr.  Justice 
Sankaran  Nair. 
VENKATRAMA  CHETTI,— PETiTioxEn. 
Versus 
EMPEROR,— Eespokdekt. 

DUrht  Muil/tpdities  Act  [Wo.  ILL  of  ISSO,  Miiras)  -DsfinUloi  of  "Su-eet  "- 
»*  Drain  "  or  "  ditch  "  on  cither  side  of  roidway  not  pjrt  of  **  street . " 

A  street  is  properly  a  paved  \Yay  or  road  but  in  usage  any  way  or  road  in  a  City 
having  houses  on  one  or  both  sides.  Therefore  a  drain  or  ditch  on  either  side  of 
the  roadway  is  not  a  part  of  the  sti*eet. 

The  facts  are  sufficiently  set  out  in  the  order  of  the  Court. 

K.  Narayana  Row  for  petitioner. 

The  Public  Prosecutor  in  support  of  the  convictions. 

Order.— Itt  Criminal  Revision  Case  No.  Gt  of  1931,  the  petitioner 
Vcnkatrama  Chetti  haa  b33n  coavictol  of  letting  offaasive  matter 
frorn  his  housa  flow  into  a  streot,  under  section  4  of  Madras  Act 
III  of  1889. 

Hs  contends  that  the  matter  discharged  from  his  house  is  not  oflEensive 
matter  and  has  examined  a  witness  who  swears  that  the  so-called  offensive 
matter  is  **the  water  U33d  for  bathing  piirp3333  "  in  his  house.  He 
further  cDat3nl3  that  the  water  was  not  dischargal  into  the  street  but 
only  into  a  drain  by  the  side  of  his  house  and  that  such  d»-ain  does  not 
form  part  of  the  strast   within  the  maaning  of  Act  III  of  1839. 

It  is  f  juud  by  both  the  lower  Courts  that  the  accused  has  allowed  the 
water  to  fl)w  into  wait  is  calb  I  in  tUiir  juJj.niats  a  *  drain '  or  *  ditcli' 
constructed  alongside  the  roadvvay. 

The  qu33tioa  thorafore  f  jrdeoisioa  is  whether  this  *  drain  '  or  *  ditch' 
forms  part  of  the  street. 

The  word  *  street '  is  not  defined  in  Act  III  of  1889,  so  we  must  take 
it  to  have  been  used  in  its  ordinary  and  popular  sense.  We  do  not  think 
it  necessary  to  refer  to  the  definitions  of  the  word  in  other  Acts  as  they  do 
not  exclude  the  ordinary  Eease  of  the  word  but  only  extend  the  term  so  as 
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to  include  what  otherwise  would  not  be  covered  by  it.     See  Vestry  of  St, 
}farij  Islington  v.  Barrett  (1). 

What,  then,  is  its  ordinary  meaning?  Jesse^  M.R.,  hi  Taylor  \\ 
Corporation  of  Oldham[2)  accepts  the  following  definition  laid  down  in  the 
Imperial  Dictionary.  *'  A  street  is  properly  a  paved  way  or  road  but  in 
usage  any  way  or  road  in  a  city  having  houses  on  one  or  both  sides.' 

This  definition  excludes  what  is  called  in  this  case  the*  drain*  or 
*  ditch  '  on  either  side  of  the  roadway  and  we  must  hold  therefore  that  this 
jrain  is  not  imrt  of  the  street. 

The  accused  has  therefore  not  allowed  any  matter  to  flow  into 
the  *  street. ' 

On  this  ground  the  coaviction  must  be  set  aside  and  the  fine,  it  levied, 
refunded. 


(Z.  L.  R.  28  Mad.  37.) 

IN  THE  man  court  of  judicature  at  madras. 

April  18,  21  [CRIMINAL  REVISION  No.  67  oi^  190i]  1904. 
rre«cni:— Sir  Arnold  White,  Chief  Justice,  Mr.   Justice   Da  vies  and 
Mr.  Justice  Benson. 

In  THE  MATTER  OF    ANUSOORI  SANYASf,-A0C0SED. 

Wovkman's  Breach  of  contract  (Act  XIII  of  13S9),  a  2^Work  completed  hy 
mployer  prior  to  complaint —Hi ght  of  employer  to  proceed  under  section  2. 

The  complainant  applied  for  an  order  under  a.  2  of  Act  XIII  uf  1830,  alleging  tliat 
the  accused  had  contracted  with  him  to  cut  stones,  had  received  an  advance  on  account 
of  the  work,  and  had  failed  to  perform  his  contract.  But  as  prior  lo  the  institution 
of  the  complaint  the  complainant  had  completed  the  work  he  prayed  for  an  order  for 
refund  of  the  advance  still  due  to  him. 

77eW— That  section  2  of  Act  XIII  of  1859  only  applies  when  the  work  is  uncom- 
pleted when  the  complaint  is  made.  An  employer,  by  doing  the  work  himself  or  em- 
ploying a  third  party  to  do  it  for  him,  loses  his  right   to  proceed  under  the  section. 

Held  further—Th&i  the  offence  created  hy  the  Act  is  not  tlie  neglect  or  r^^fusal 
of  the  workman  to  perform  his  contract,  but  the  failure  of  the  workman  to  comply 
with  an  order  made  by  the  Magistrate  that  the  workman  repay  the  money  advanced  or 
perform  the  contract. 

(1)  L.  R.,  9  Q.B.,  283.  (2)  L.  R.,  4  Ch.  D.,  395  at  p.  408. 
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The  facts  of  the  case  appear  from  the  folio v?ing  Judgment  of  the 
Magistrate  : — 

"  The  complaint  ia  thiH  ca»e  is  that  the  accused,  h  nving  contracted  with  tJie  com- 
plainant to  cut  survey  stones  and  having  received  an  advance  for  it  from  hiro,  failed  to 
fulfil  the  contract  completely  under  section  2  of  Act  XIII  of  1859. 

*'  The  complainant,  who  is  the  first  witness,  says  that  the  accused  executed  a  con- 
tract bon-l  in  his  fjvouron  10th  June  193i  binding  himB3lf  to  cut  snrvey  stones  re- 
quired hy  him  within  a  fortnight  and  received  on  odvance  of  Rr.  04  then,  that,  for  this 
amount  of  advance,  the  accused  worked  and  dlsehargdd  his  liability,  that  after  this  he 
again  advanced  to  him  on  different  occasions  about  Rs.  100  on  condition  that  the  ac- 
cused might  do  the  same  work  for  three  months  more,  but  that  the  accused  having 
worked  only  a  few  days,  went  home  as  he  fell  ill  and  did  not  return  to  work  again  and 
that  consequently  he  (complainant)  completed  his  work  some  five  or  six  months  ago. 
The  complainant  says  that  he  does  not  require  the  accused  to  work  for  him  now  as  hii 
work  was  completed  but  requires  that  the  accused  be  ordered  to  repay  him  aboat 
Rs.  80  of  advance  still  due  to  him. 

*'  As  the  work  for  which  this  contrnet  was  entered  into  and  the  money  advanced 
by  the  complainant  was  completed  long  prior  to  this  complaint,  this  Act  does  not  apply 
to  this  case  (1).** 

Ohdrr— Sir  Arnold  WilHo^  C.  J.— Tn  this  case  the  complainant 
applied  for  an  order  under  section  2  of  Act  XIII  of  1859  alleging  that  the 
accused  had  contracted  with  him  to  cut  stones,  bad  received  an 
advance  on  account  of  the  work,  and  had  failed  to  perform  his  contract. 
The  Magistrate  declined  to  mike  an  order  against  the  accused  on  the 
ground  that  the  work  for  which  the  contract  was  entered  into  was  com- 
pleted prior  to  the  complaint.    I  think  the  Magistrate  was  right. 

Section  2  of  the  Act  empowers  the  Magistrate,  at  the  option  of  the 
complainant,  either  to  order  that  the  money  advanced  be  repaid,  or  that 
the  work  be  performed.  I  think  the  section  only  applies  when  the  work 
is  uncompleted  when  the  complaint  is  made.  In  my  opinion,  if  the  work 
has  been  completed  when  the  complaint  is  made,  the  Magistrate  has  no 
jurisdiction  under  the  section.  Tn  other  words,  an  employer,  by  doing 
the  work  himself  or  employing  a  third  party  to  doit  for  him,  loses  his 
right  to  proceed  under  the  section.  In  such  a  case  the  employer's  civil 
remedy  is,  of  course,  open  to  him  but  he  cannot  avail  himself  of  the  penal 

(1)  High  Court  Proceedings,  dated  29th  March  1865,  Weir's  *  Law  of  Offences,' 
445. 
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enactment.  I  agree  with  the  ruling  of  this  Court  (1).  The  records  in 
that  case  show  that  the  work  was  in  fact  completed  by  the  party  who 
mide  the  contract  but  the  ground  of  the  decision  was  that  the  Act  had  no 
application  where  the  work  had  actu  illy  been  completed  at  the  date  of 
the  c*omplaint.  It  seems  to  me  that  the  case  In  re  Kitter  (2)  has  no 
bearing  on  the  present  case.  I  agree  that  limitation  is  no  bar  to  a  claim 
which  a  Magistrate  has  jurisdiction  under  the  Act  to  enforce.  In 
the  present  case  there  was,  in  my  opinion,  no  enforceable  claim. 

Technically  the  Magistrate  was  wrong  in  acquitting  the  accused. 
The  offence  created  by  the  act  is  not  the  neglect  or  refusal  of  the  workman 
to  perform  his  contract  but  the  failure  of  ths  workman  to  comply  with 
an  order  made  by  the  Magistrate  that  the  workman  repay  the  money 
advan3ed  or  perform  the  contnict  (see  Kinj-Emperor  v.  Takaai  Nukayya 
(.^).  In  effect,  however,  the  Magistrate  declined  to  make  any  order  against 
the  aocusad. 

I  see  no  reason  to  interfere. 

DsvldSy  J— I  entirely  agree  with  the  learned  Chief  Justice.  Tlio 
plain  object  of  the  Act  is  to  provide  a  spaed y  remedy  when  the  work  is 
not  done.  The  complainant  having  got  the  work  done  had  no  ground 
for  invoking  the  aid  of  the  Magistrate.  In  other  words  he  has  put  him- 
self out  of  Court. 

Bauson^  J.— I  cannot  say  that  the  rul.ng  referred  to  by  the  Sessions 
Judge  and  reported  in  Weir's  *  Liw  of  Oifeaces,  '  p.  445,  is  not  in  accor- 
dance With  the  strict  letter  of  the  Act.  Section  2  presupposes  that,  at 
the  time  when  the  defaulter  is  brougit  bafore  the  Mvgistrate.  the  com- 
plainant has  an  option  either  to  demand  back  his  advance  or  to  get  an  order 
to  liave  the  work  completed. 

But,  if  the  work  has  been  already  completed,  the  complainant  cannot 
ask  for  an  order  to  have  it  complete  1.  Ha  his  therefore  no  option,  and 
the  condition  presupposed  by  section  2  Jobs  not  exist,  and  the  remedy  by 
the  Act  cannot  bft  applied. 

It  is  true  this  viaw  restricts  the  scopa  of  the  Act  in  a  way  for  which 
I  can  803  no  roasonable  ground,  and   shows   that  the  Act  fails  to  deal 

(!)  nigh  Court  proceedings,  dated  29th  March  1865,  Weir's  Law  of  oifences'  445. 
(2)  I.  L.  R.,  11  Mad.,  832.  (3)  T.  L.  R  ,  24  Mad.,  660. 
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effectively  with  the  mischief  which  the  preamble  recites  that  it  is  intended 
to  remedy,  but,  as  the  Act  is  a  Penal  Act,  in  must  be  construed  strictly 
and  in  favour  of  the  subject.  The  strict  interpretation  of  the 
words  of  the  Act  is  that  staled  above.  If  the  Legislature  considers 
that  the  Act  as  at  present  worded  does  not  give  effect  to  the  true  intention 
of  the  Legislature,  the  remedy  is  to  amend  the  wording  of  the  Act. 


{2oA.W.N.,G4) 
IN    THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Jan.  31    [CRIMINAL  REVISION  No.  749  op  1994]  1905. 
Present :—  Mr,  Justice  Aikman. 
EMPEROR  versus  JAGARDEO  PANDE. 

Act  Ko,  1  of  1S72  Indian  Evidence  Act)  s.  155— Impeachment  of  credit  of 
witne88— Proof  of  precious  statement  of  icitnees  to  the  police —Crimi}ml  Procedure  Code, 
8.  162. 

Held  that  for  the  purpose  of  impeaching  the  credit  of  a  witness  who  givea  evidence 
in  favour  of  an  accused  person  it  is  not  illej?al  to  examine  the  Police  Officers  who 
investigated  the  caBe  with  the  ohject  of  showing  that  the  witness  made  a  different  and 
inconsistent  statement  before  him.  Queen-Emprc»8  v.  Sitaram  VitJtal([.  L.  R.,  11  BaoL, 
657)  and  Queen-Empreas  v.  Madho  (I.L.R  ,  15  All,  25)  followed. 

The  facts  of  this  case,  so  far  as  they  are  necessary  for  the  purposes 
of  this  report,  are  fully  stated  in  the  judgment  of  the  Court. 

C,  0.  Dillon y  for  the  applicant.. 

The  Assistant  Government  Advocate  (Porter),  for  the  Croivn :  — 
Alkll|8l|t  «l.— The  applicant  Jagardeo  Pande  has  been  convicted  under 
section  325  of  the  Indian  Penal  Code  and  sentenced  to  one  year's  rigorous 
imprisonment.  He  has  also  been  bound  over  under  the  provisions  of 
section  106  of  the  Code  of  Criminal  Procedure  to  keep  the  peace.  The 
coiiviction  and  sentence  were  affirmed  by  the  learned  Sessions  Judge.  la 
revision  it  is  contended  that  the  Courts  below  were  wrong  in  taking  into 
consideration  and  treating  as  evidence  in  the  case  the  deposition  of  a 
Police  Sub-Inspector  in  regard  to  what  certain  witnesses  for  the  pro- 
secution had  stated  in  the  course  of  the  inquiry.  It  is  clearly  proved 
that  the  complainant,  Bho'a,  was  severely  beaten  on  the  morning  of  the 
24th  of  May  last.  The  serious  nature  of  the  injuries  which  he  received 
appears  from  the  evidence  given  by  the  Assistant  Civil  Surgeon.  Four 
persons  were  sent  up  by  the  Police  charged  with  having  caused  grievous 
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.  hurt  to  Bhola.    Three  witnesses,  i.e.,  Mababir,  Debi  Dayal  and  Sukli  Ram 
were  sent  up  as  witnesses  for  the  Crown.    These  three  witnesses,  whilst 
implicatiDg  three  of  the  accused  before  the  Court,  not  only  did  not  im- 
plicate the  fourth  accused,   i.e ,  Jagardeo  Pande,  but  stated  distinctly 
that  he  was  not  present  at  the  time  of  the  attack.    They  were  questioned 
with  regard  to  statements  they  were  alleged  to  have  made   to  the  Police, 
and  they  denied  that  they  had  named    Jagardeo    Pande  to  the  Police. 
Thereup  on  Sheo  Dayal  Singh,  the  Snb-Inspector  of  Police  who  held  the 
inquiry,  was  called  as  a  witness  in  or  ler  to  prove  that  the  three  witnesses 
just  named  bad  before  him  made  statements  inconsistent  with  the  evidence 
which  they  gave  in  Court  in  favour  of  the  accused  Jagardeo  Pande.    It  has 
been   ably  argued  by  the  learned  Counsel  who  appears  in  support  of  the 
application  that  the  course  adopted  by  the  learned  Magistrate  was  illegal, 
and   that  his  admission  of,  and  reference  in  his  judgment  to,  the  evidence 
given  by  the  Sub-Inspector  vitiates  the  conclusion  at  which  he  arrived   in 
regard  to  the  applicant's  participation  in  the  crime.    The  learned  Assistant 
Government  Advocate  who  appears  in  support  of  the  conviction  has  laid 
before  me  numerous  authorities  bearing  on  this  question.    The  point  for 
decision  is  a  difficult  one,  but  having  reference  to  what  was  said  in  Queen- 
Empersa   v.    Sita  Ram  Vithal  (I.  L.  R.,  11   Bom.,  p.  657)  and  in  Queen- 
Empress  v.  Madho  (I.  L.  R.,  15  All,   p.  25),  where  the  Bombay  case  was 
cited  with  approval,  I  am  not  prepared  to  say  that  it  is  illegal  to  exatnine 
a  Police  Officer  for  the  purpose  of  impeaching  the  credit  of  a  witness  who 
gives   evidence  in  favour  of  an  accused.    Had,   however,   it  been  shown 
to  me  that  the  Magistrate  treated  the  evidence  of  the  Police  Officer  in 
regard  to  previous  statements  made  to  him  as  the  basis  of  his  conclusion 
in   regard  to  the  applicant's  guilt  I  could  not  have  supported  the  con- 
viction.   But  although  there  are  some  expressions  in  his  judgment  which 
might  give  countenance  to  a  contraiy  view,   what  is  said  towards  the  end 
of  the  judgment  shows  that  the  convicted  was  not  based  on  evidence  not 
legally  admissible.    At  page  38  of  his  judgment  the  Magistrate  deals  with 
the  contention  that  the  applicant  could  cot  be  convicted  solely  on  the  evi- 
dence of  th*>i  complainant,  Bhola.     He  meets  this  argument  by  reference  to 
section  131  of  the  Evidence  Act,  and  goes  on  to  say  :--*•  Having  carefully 
considered  all  the  pros  and  cons  of  the  case,  the  Court  sees  absolutely  no 
reason  to  disbelieve  Bhola's  evidence."    He  then  gives  a  valid  reason  for 
attaching  credit  to  this  evidence,  and  does  not  refer  at  all  to  the  evidence 
of  the  Sub-Inspector  as  corroborating  it.    After  full  consideration  I  see 
no  reasoji  for  disturbing  the  conviction.     With  regard  to  the  sentence  I 
not  that  the  applicant  did  not  himself  strike  the  complainant.    Had  it 
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.  been  sliown,  however,  that  it  was  he  who  planned  the  attack  against  the 
complainant  and  got  the  other  accused  to  cairy  out  his  design,  I  shoold 
not  have  interfered.  But  the  complainant  does  not  allege  any  enroilj 
against  the  applicant.  His  evidence  goes  to  show  that  the  prime  merer 
in  the  attack  was  one  Chet  Nath,  and  that  the  other  accused  were  prcseot 
as  friends  of  Chet  Nath.  This  being  so,  and  taking  into  account  the  fjct 
that  the  applicant  merely  encouraged  by  his  words  the  other  accused,  I 
am  of  opinion  that  he  did  not  deserve  so  severe  a  sentence  as  tlie  per^^ns 
who  inflicted  the  grievous  inj  uries  on  the  complainant.  I  therefore  reduce 
the  sentence  passed  on  hira  to  one  of  six  months'  rigorous  imprisoumenL 
In  other  respects  the  application  is  rejected. 

(25  A   W.N.^OJ.) 
IN   THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 
Jan.  31    [CRIMINAL  REVISION  No.  797  of   1934]    1905. 
Freaent  :— Mr.  Justice  Aikmau. 
EMPEROR  V.  JAGAN  NATH, 

Ueciaion—Grimiiial  Procedure  Code,  8.  430— Practice  -D'lscrelion  of  Court 
Uuexplained  delay  in  applying  for  revision  of  an  order  passetl  to  the  prcjndiceof  the 
applicant  is  a  reason  for  the  High  Court,   in  the  exercise  of  its  discretion,  declining  to 
interfere. 

In  this  case  one  Pandit  Jagan  Nath,  a  re-ideut  of  Agra,  was  summoned  hefore  tbe 
Cantonmant  Magistrate  of  .\gra  to  answer  for  his  omission  to  comply  with  a  notice  isnned 
hy  the  Cjntonment  Committee,  directing  him  to  have  a  compound  in  his  possession 
cleared  of  jnngle  and  refuse,  Jagan  Nath  appeared  b3fore  the  Cantonmsnt  Hagistrato 
oa  the  2nd  of  May  1904,  and,  according  to  the  Magistrate  s  record,  p1e.ided  guiltv, 
and  was  fined  Rs.  2.  An  application  for  revision  of  this  order  was  preferred  to 
the  Sessions  Judge,  before  whom  an  attempt  was  made  to  show  that  the  Cantoumeot 
Magistrate  erroneously  recorded  a  plea  of  guilty.  This  application  was  rejected  on  the 
3rd  of  June  1904.  On  the  26th  of  November  I'.'Ot  a  further  application  for  revision  irai 
presented  to  the  High  Court  supported  by  another  affidavit  to  the  effect  that  the  appli- 
cant did  not  plead  guilty  before  the  Cantonment  Magistrate  on  the  2nd  of  May  190*. 

Sunder  Lai,  Madan  Mohan  Malaviya  and  Tej  Bahadur  Sapru,  for  tbe 
applicant. 

The  AssiUant  Government  Advocate  {Povtcr\  for  the  Crown. 

Alkman^  J.— This  18  an  application  for  the  revision  of  an  order 
of  the  Cantonment  Magistrate  of  Agra,  dated  the  2nd  May  1901,  fining  tbe 
applicarit  Rs.  2  under  section  85  of  the  Cantonment  Code.  The  applicant 
applied  to  the  Sessions  Judge  in  revision.  The  application  was  rejected 
on  the  3rd  June  1904.  The  present  application  was  not  put  in  until  die 
2Gth  November  1904.  No  explanation  is  given  of  th  is  long  deUiy.  Looking 
to  the  nature  of  the  allegations  in  the  applicant's  affidavit  I  am  of  opinion 
that  having  regard  to  this  delay  I  ought  not  to  interfere.  The  Gautonment 
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Magifitrate  who  recorded  a  plea  of  guilty,  although  the  applicant  asserts 
that  be  pleaded  not  guilty,  is  now  dead  ;  and  I  decline  to  act  on  a  cne- 
sided  statement  of  the  accuse!  that  the  Migistrate's  record  is  wrong. 
I  reject  the  application. 
Ko  e. — See  also  the  observations  of  iLe  Court  in  Tiahront  Singh  v.  Umed  Singh  (I,  L. 
R.,  18  All., 203:.  and  Criminal  Revision  No.  820  of  1004,  decided  on  the  3l»t  of  Jannarjr 
1905,  in  ubich  the  following  oider  tviiS  passed  : — 

Airman,  J.— Looking  to  the  long  delay— upwards  of  a  year— which  took  place  in 
moving  this  Court,  a  delay  which  is  not  explained  to  my  sitisfaction,  I  decline  to 
interfere  in  revision.      The  application  is  rejected. 


(25  A.  W.  N.,  66.) 
IX  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Feb.  7     [CRIMINAL  REViS[ON  Nc.  865  op  1904]     1935. 

Present :  —Mr.  Justice  Aikman. 

EMPEROR  t;.  NARBADESHWAR. 

Act  No,  XLV  of  1S60  {Indian  Penal  Code),  m.  225B,  333^Re8cue  from  lairful 
eu$todij^T^gality  of  tcarrant—CivU  Procedure  '"'ode,  »a.  S2,  174. 

An  Assistant  Collector  issned  warrants  for  the  arrest  of  certain  witnesses,  for  whose 
attendance  summon^s  had  been  issued,  but  who  had  not  appeared  in  obedience  thereto. 
The  serving  officer  had  not  been  able  to  efifo(*.t  personal  service  of  the  summonses,  but 
had  affixed  copies  to  the  houses  of  the  p3rsons  to  be  served.  The  Court  previous  to 
issuing  warrants  did  not  comply  with  the  provisions  of  section  82  of  the  Code  of  Civil 
Procedure,  though  it  was  apparently  of  opinion  that  there  had  been  due  service  of  the 
summonses.  The  officers  charged  with  the  execution  of  the  warrants  arrested  one  of 
the  witnesses,  but  they  were  attacked  by  N.  and  others  and  the  man  they  had  arrested 
was  rescued.  N.  was  convicted  under  sections  225B  and  353  of  the  Indian  Penal  Code. 
Held  that  even  if  section  235B  was  not  applicable  the  conviction  ur.der  section  353  of 
the  Code  was  perfectly  justified. 

The  facta  of  this  case  are  as  follows  : — 

On  the  31st  of  August  100 It  the  Naib  Nazir  of  Bansdih  tahsil  gave  Suba  and  Bans 
Gopal,  peona  of  that  tahsil,  a  warrant  signed  by  the  Tuhsildar  (Assistant  Collector  of  the 
2od  class)  of  Bansdih  for  the  arrest  of  Subh  Narain  and  Mahipat  Lai,  two  witnesses, 
who  were  wanted  in  a  suit  for  arrears  of  rent.  On  the  Ist  of  September  1901  the  peons 
met  Subh  Narain  and  showing  him  the  warrant  arrested  him.  Subh  Narain  called  for 
help,  when  four  or  five  men,  including  one  Narbadeshwar,  came  up,  assaulted  the  peons, 
and  rescued  Subh  Narain  frooa  their  custody.  The  peons  reported  the  occurrence  at  the 
tahsil,  and  subsequently  made  a  report  at  the  Bansdih  police  station.  Narbadeshwar  was 
sent  up  by  the  police  on  charges  under  Section  223B  and  section  353  of  the  Indian 
Penal  Coie  and  was  convicted  by  a  Magistrate  of  the  Ist  class  and  sentenced  to  three 
weeka*  rigoroos  imprisonment.  Narbadeshwar  applied  in  revision  to  the  Sessions  Judge 
of  Ghasipor,  who  accepted  the  ooatention  of  the  applicant,  and  held  that  "  the  warrant 
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against  Sabh  Narain  was  issued  withoat  the  service  of  summons  by  peon  on  door  bdig 
declared  sufficient  or  the  peon  being  examined  and  without  any  substituted  senrice  beiag 
ordered  or  made.  Thus  the  warrant  was  issued  practically  without  jurisdiction,  aad 
therefore  the  arrest  was  illegal,  and  the  conviction  under  sections  353  and  225B  of  tbs 
I.  P.  C.  was  wrong."  The  Sessions  Judge,  however,  found  that  tie  accused  was  guilt? 
under  section  352  of  the  Indian  Penal  Code,  and,  as  he  did  not  think  the  sentence  was 
too  much,  refused  to  refer  the  case  to  the  High  Court.  The  applicant  thereupon  ai^i«<i 
in  revision  to  the  High  Court  on  the  ground  that.  "  The  learned  Sessions  Judge  haviag 
found  that  the  conviction  was  illegal  was  bound  to  refer  the  case  to  this  Honourable 
Court  and  had  no  power  himself  to  come  to  a  finding  on  the  facts." 

Colvin  and  Boy 8,  for  the  applicant. 

The  Assistant  Government  Advocate  (Porter),  for  the  Crown. 

Alkmaily  J* — The  applicant,  Narbadeshwar,  was  convicted  by  a  Ma- 
gistrate of  the  Ist  class  of  offences  punishable  under  sections  353  and  225B 
of  the  Indian  Penal  Code  and  sentenced  to  three  weeks'  rigorous  imprison- 
ment.  When  an  accused  is  convicted  of  two  different  offences  a  sentence 
should  be  awarded  for  each  offence.  If  the  Court  deems  it  necessary  the 
sentences  may  be  made  to  run  concurrently.  It  appears  that  a  warrant 
was  issued  by  an  Assistant  Collector  for  the  arrest  of  certain  witnesses 
who  had  failed  to  attend  his  Court.  The  warrant  was  issued  under  the 
authority  of  section  174  of  the  Code  of  Civil  Procedure  read  with  section 
193  of  the  N.-W,  P.  Tenancy  Act  1901.  One  of  these  witnesses  was 
arrested  and  the  applicant  has  been  found  guilty  of  rescuing  that  witness 
and  assaulting  the  officers  to  whom  the  warrant  had  been  made  over  for 
execution.  In  the  warrant  it  is  set  forth  that  the  summonses  had  been 
repeatedly  served,  but  that  the  witnoses  had  failed  to  attend.  It  appeals 
that  three  summonses  were  issued  at  intervals,  but  that  in  no  case  could 
the  serving  officer  effect  personal  service.  He  consequently  affixed  a  copy 
of  the  sununons  on  the  outer  door  of  the  witnesses*  residence.  The  learned 
counsel  contends  that  because  it  does  not  appear  that  the  Court  to  which 
sunmionses  were  returned  complied  with  the  provisions  of  section  82  of 
the  Code  the  warrant  was  illegal.  It  is  true  that  the  serving  officer  does 
not  appear  to  have  been  examined  on  oath,  and  there  is  no  declaration  by 
the  Court  that  the  summons  has  been  duly  served.  In  my  opinion, 
however,  it  is  clear  from  the  Courtis  order  for  the  issue  of  the  warrant  that 
it  was  of  opinion  that  there  had  been  due  servics  and  that  the  witnesses 
were  intentionally  keeping  out  of  the  way.  I  am  not  therefwe 
prepared  to  say  that  the  warrant  was  absolutely  illegal.  In  any  case 
the  officers  charged  with  the  execution  of  the  warrants  were  acting 
in  execution  of  their  duty,  when  they  arrested  the  witness,  and  I  have  no 
hMitation  in  holding  that  on  the  finding  of  the  Magistrate  an  offence 
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under  section  353  was  omnitted.  The  assault,  however  appears  to  have 
been  of  a  trifling  nature,  and  as  the  applicant  has  been  released  on  bail 
by  an  order  of  a  Judge  of  this  Court,  I  think  it  unnecessary  to  direct  that 
he  surrender  to  undergo  the  term  of  ten  days'  imprisonment  still  left  to  be 
undergone.  I  therefore  reduce  the  term  of  imprisonment  to  which  th 3 
applicant  was  sentenced  to  that  already  undergone  by  the  applicant.  The 
result  is  that  the  applicant  need  not  surrender  and  his  bail  is  discharged. 


(I  C.  L.  J.,  159.) 
IN  THE  UIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Feb.  1,  2    [CRIMINAL  APPEAL  No.  1032  of  1904]    1905. 

Presetit :  -Sir  Francis   W.  Maclean,  K.C.I. E.,  Chief  Justice  and  Mr. 

Justice  Holmwood. 

SHYAMA  CHARAX  CHAKRAVERTI  and  otuebs, 

Vereua 

EMPEROR. 

Cnmlncd  Procedure  Code  {Act  V  of  lS9S)—Seca.  'Jd(  :iyS—'/kanje  to  the  Jury-- 
Miadirectlon—Ohargey  iiiordUde  length  and  involved  n:Unre  of —Miscarriage  of  ju9' 
tice—TAiit^  explanation  of-  Judge,  diUy  of. 

The  daty  of  a  Judge  ia  cliarging  a  Jury  ia  a  crlmiuil  case  is  tc  makeup  his 
mind  as  1o  what  the  law  is,  anl  to  tell  the  Jury  whit  it  i^,  as  suociactly  and  clearly 
as  he  can;  but  to  cite  to  t'ae  Jury  a  larg3  Humbar  of  cases  which  the  Jury  caaiiot  possi- 
bly understand  is  calcubted  to  confuse  them  and  to  lead  to  a  miscarriage  of  justice. 

The  practice  of  delivering  to  the  Jury  charges  of  inordinate  length  and  involved 
nature,  and  of  citing  to  them  a  string  of  cases,  specially  upon  questions  of  a  civil 
nature,  disapproved. 

Appeal  preferred  by  the  accused  against  the  conviction  under  Sees. 
147  and  rlJ  I-  P-  C.  and  sentence  of  18  months'  rigorous  imprisonment 
and  a  further  order  for  security  for  2  years  under  Sec.  106,  Cr.  P.  C.  pas- 
sed upoa  them  by  the  Additional  Sessions  Judge  of  Mymensingh  in  a 
trial  held  with  the  aid  of  a  Jury. 

In  the  Judge's  charge  to  the  Jury  appear,  amongst  others,  the  follow- 
ing passages : — 

"  Exclusive  possession.  The  law  on  this  point  as  settled  by  the  de* 
cisions  (a)  noted  in  the  margin  is  that  a  co-sharer  has  absolutely  no  right  to 
deal  with  joint  land  for  his  exclusive  use,  without  the  consent  of  his  co- 


Digiti; 


zed  by  Google 


158  Tbb  OuiMiNAL  Liw  Journal  Rbports.  [Vol.  11. 

SQYAMA  CaARA!?  CHAKRAVERTI  t7.  EMPEROR. 

sUiror.  Bat  there  have  been  a  series  of  mire  recoat  decisiooa  (B)  in 
which  it  hog  been  hold  tihat  if  a  co-sharer  has  taken  exclusive  poeseesioa 
of  a  pirt  of  the  joint  proparJy  paace fully,  a  Court  of  equity  wjuld  not 
grant  a  perpetual  injunction  restraining  him  from  it  without  proof  of 
special  injury  to  the  plaintiff  and  the  proper  course  in  such  cases  is  to  sue 
for  partition  (cites  ten  cases). 

In  dealing  with  the  qu33tiott  of  th«  right  of  private  defence,  the 
Judge  referred  to  and  discussed  nine  other  cases. 

The  Judge  had  also  in  his  charge  drawn  the  attention  of  the  Jury 
to  extrtcts  from  Staivte  5  Ficlt.  IL  C.  7,  Dallon's  Justice  of  the 
Peace,  Uuasels  Law  on  crimes,  and  TindaVs  charge  to  the  Stafford  Grand 
Jury  in  1SJ^\ 

Mr.  IV.  Jackson  (wit!i  him  Bibu  Djsjrathi  Sanyj.1)  for  the 
Appellant. 

Mr.  S.  P.  SinJiay  Standing  Counsel,  for  the  Crown. 

The  Judgment  of  the  Court  was  delivered  by 

Macl^aq^  C«  «rla-^  ^6  do  not  think  it  necessary  to  go  into  the 
various  points  that  have  been  urged  by  Mr.  Jackson,  for  the  appellants, 
though  it  i^*  not  to  be  taken  that  we  accede  to  his  contentions.  In  my 
Judgment  justice  in  the  case  w.U  be  adequately  rait  by  ordering  the  dis- 
charge of  the  accused  as  the  sentence  passed  is  too  severe,  and  the  impri- 
sonment they  have  already  undergone  is  sufficient.  It  is  manifest,  that, 
although  there  was  much  show  of  force,  very  little  harm  was  really  done. 
There  seems  to  have  been  a  good  deal  of  barking  and  very  little  biting. 
But  the  point,  to  which  I  would  desire  to  direct  attention,  is  the  inordin- 
ate length  and  involved  nature  of  the  charge.  I  at  first  thought  that  it 
wjuld  have  been  almost  impossible  for  the  Jury  not  to  be  hopelessly  con- 
futed by  sjch  a  charge,  and  hai  it  not  been  for  the  special  terms  ia 
whlc'i  they  give  tin! r  verdict,  and,  which  showed  that  ihey  quite  aj> 
preciatei  the  true  bearings  of  the  case,  I  phouH  probably  have  directed  a 
new  trial.  Juvlges  in  the  Mofussil  must  bear  in  mind  that  they  have  no 
b'iiineis  t)  cite  to  the  Jury  a  Htring  of  cases  and  least  of  all,  upon  a 
civil  point,  which  at  the  most  is  but  indirectly  ancillary  to  the  criminal 
case  before  them,  and  which,  in  the  present  case  was  susceptible  of  dis- 
posal by  a  very  few  lines.  Such  a  method  of  charging  a  Jury  must  often 
almost  invariably,  lead  to  the  creation  of  confusion  in  their  minds.  The 
duly  of  a  Judge  in  charging  a  Jury  in  a  criminal  case  is  to  make  up  his 
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ra'md  at  to  what  ths  Uw  is,  aad  tD  till  t!i3  Jury  \vi\t  tt  U,  as  suociactly 
and  clearly  as  hecia.  If  h3  tarasoat  to  ba  wo-iq;,  a  hig!i3r  tribuaal  caa 
set  him  right.  Bat  to  cite  to  the  Jary  a  large  number  of  cases  which  the 
Jury  cannot  pDssibly  understand  is  cilculatei  to  confuse  them  and  to  lead 
to  a  miscarriage  of  justice.  I  have  no  d^ubt  but  that  in  the  present  case 
the  leamel  Judge  was  only  actuated  by  the  most  sincere  desire  to  lay,  as 
he  thought,  everything  which  wis  nacassiry,  bifjra  the  Jury  and  it  is 
oaly  fair  to  him  to  siy  that  thare  are  pissagis  in  his  charge  in  which  he 
states,  with  accuracy  and  clearness,  the  law  applicable  to  the  case,  his 
mistake  is  that  he  has  overladen  the  charge  with  much  confusing  and 
irrelevant  matter.  We  do  not  set  aside  the  conviction,  but  in  the  cir- 
cumstances we  think  that  the  punishment  which  the  accused  have  already 
undergone  is  sufficient  to  m3et  the  ends  of  justice  and  we  accordingly 
direct  their  discharge. 

Appeal  allowed;  sentence  reduced. 


(1  G.  L.  J,,  102.) 
IN  TBE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 
Feb.  3    [CRIMINAL  REVISION  No.  1285  of  1904]     1905. 

Pi'esent :— Sir  Francis  W.  Miclean,  K.C.I.E.,  Chief  Justice  and  Mr. 
Justice  Holm  wood. 

AJOY  CHANDRA  DAS, 

Versus 

DULI  BEWAH. 

Criminal  Procedure  Code  [Act  V  of  ISOSj—Sec,  4SS'^ub'8ection8  [6]  and  (P)— 
Maintenaneef  Proeeedinge  /or— Kx-parte— /?Micf«ncc. 

Proceedings  against  a  person  for  maintenance  on  the  ground  that  he  is  the  father 
of  an  iUegitimite  child  should  not  be  conducted  ex-p^rte.  Evidence  in  such  proceedings 
ought  to  be  taken  in  the  presence  of  such  person  or  his  pleader  unless  he  his  wilfully 
avoiding  service  of  summons  or  neglecting  to  attend  the  Court. 

^ttter^.— Whether  the  present  case  has  been  brought  under  subsection  (9),  sec.  488, 
C.  Cr.  P. 

Petition  against  an  order  of  maintenance. 

It  appears  that  the  petitioner  who  is  a  Deputy  Magistrate,  had  his 
ancestral  home  at  Balasore  but  used  to  live  at  Nayagurh  on  service.  The 
opposite  party  brought  a  suit  against  him  for  maintenance  of  her  iUegiti- 
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inate  child  on  the  grouad  that  he  being  it^  father  neglected  to  maiotaia 
it.  The  District  Magistrate  of  Balasore  on  receipt  of  this  complaint  made 
it  over  to  Raja  Baikunthanath  De  Bahadur,  an  Honorary  Magistrate  of 
the  first  class  for  enquiry.  The  Honorary  Magistrate  issued  notices 
upon  both  sides,  examined  witnesses  and  after  a  lengthy  enquiry  reported 
the  case  to  be  false.  On  receipt  of  this  report  the  District  Magistrate 
said  that  the  Raja  had  not  considered  a  material  fact,  namely,  the  resem- 
blance of  the  child  with  the  petitioner.  He  therefore  ordered  process  to 
issue  against  the  petitioner,  and  subsequently  made  over  the  case  to  a 
Deputy  Magistrate.  This  officer  issued  no  notice  upon  the  petitioner  but 
asked  the  pleader  who  had  instructed  him  in  the  proceedings  before  the 
Honorary  Magistrate,  to  conduct  the  cas3.  The  pleader  declined  inas- 
much  as  he  bad  no  instructions.  The  Deputy  Magistrate  thereupon, 
proceeded  with  the  case  ex-parte  and  ultimately  made  an  order  against  the 
l^etitioner.  Against  this  order,  the  present  rule  was  granted  by  Geidt 
and  Mookerjee,  J  J. 

Mr.  Dunne  (Babu  Frovash  Ghundev  MUter  with  him)  for  the  Peti- 
tioner :— I  submit  the  J^iagistrate  of  Balasore  had  no  jurisdiction  in  this 
matter.  The  petitioner,  merely  because  he  had  his  father's  house  there 
which  he  visited  occasionally,  cannot  be  said  to  have  been  a  resident  of 
Bahisore  within  the  meaning  of  Sec.  488.  Cr.  P.  Code.  The  case  moreover, 
having  already  been  gone  into  by  a  Magistrate  of  the  lat  class, 
who  bad  seisin  over  it,  the  District  Magistrate  had  no  jurisdiction  to 
transfer  it  for  a  fresh  trial.  Further,  I  submit  that  the  proceedings 
having  been  gone  into  in  the  absence  of  the  petitioner,  no  notice  on 
whom  was  served,  the  original  summons  itself  showing  that  it  was  never 
attempted  to  be  executed,  the  order  of  the  Deputy  Magistrate  is  whoUy 
bad  and  cannot  be  supported. 

[Macl^sn^  C.  J.— The  Deputy  Magistr^^te  seems  to  have  got  some 
queer  ideas  on  this  subject.  He  says  in  his  explanation  that  no  notice  was 
necessary  and  that  this  is  a  purely  technical  objection.] 
The  judgment  of  the  Court  was  delivered  by 
MaclMlla  C«  Ja—I  think  this  rule  must  be  made  absolute.  In 
the  first  place,  I  am  satisfied  that  the  provisions  of  sub-section  (1)  Sec. 
488  C.  Cr  P.  have  not  been  complied  with.  It  is  clear  from  the  pro- 
ceedings which  are  proceedings  for  maintenance  on  the  ground  that  the 


Digiti; 


zed  by  Google 


Vol.  II.]  The  GftiinvAL  Law  Journal  Rbports.  161 

JCAILASn  OHOSE  V.  JUQAL  LOHAB* 

petitionar  wa3  the  father  of  the  illegitimate  child  of  the  complainant  that 
the  evidence  was  not  taken  in  the  presence  of  the  petitioner.  That  ought 
to  have  been  done  unless  the  personal  attendance  of  the  petitioner  has 
b3en  dispensed  with,  in  which  case  it  ought  to  have  been  taken  in  the 
presence  of  his  pleader.  Neither  of  such  courses  was  adopted.  It  appears 
that  although  a  summons  was  issued  against  the  petitioner,  it  was  never 
sarved  upon  him,  or  upoaany  one  duly  authorised  t<>  represent  him.  The 
Djputy  Magistrate  then  determined  to  hear  the  case  ex-parte.  He  could 
only  do  this  if  satisfied  that  the  petitioner  was  wilfully  avoiding  service 
or  wilfully  neglecting  to  attend  the  Court.  There  is  no  particle  of  evi- 
dence to  show  this  so  as  to  justify  the  Court  in  hearing  the  case  ex-parte. 
The  explanation  of  the  Daputy  Magistrate  on  this  part  of  the  case  does 
not  meet  with  my  support.  The  Subordinate  Judiciary  ought  to  be  very 
careful  about  proceeding  with  casaa  of  this  class  ex  parte.  It  becomes 
unnecessary  then  to  deal  with  the  qieatioa  of  whether  or  not  the  case 
has  been  brought  within  subsection  (9)  of  sec.  488  :  I  only  say  that,  on 
the  evidence,  I  entertain  doubt  as  to  this: — nor  again  can  we  decide 
whether  or  nor  after  the  first  decision,  which  we  understand  was  that  of 
a  Magistrate  of  the  first  class  or  exercising  first  class  powers,  the  sub- 
sequent proceedings  culminating  in  the  second  trial  and  conviction  were 
irregular.     The  rule  is  made  absolute. 

Rule  made  absolute. 


(1  C.  L.  J.  104.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Jany.  5    [CRIMINAL  REVISION  No.  1127  op  1904]     1905. 

Present :— Mr.  Justice  Qeidt  and  Mr.  Justice  Mookerjee. 

KAILASHGHOSE  and  another, 

Versus 

JUGAL  LOBAR. 

Indian  Penal  Code,  (Act  XLV  of  1860)  «.  447—Po88es8iont  what  t«— Po88«Mzon, 
adualand  peaeeftd—TrespasB,  Criminal— Civil  P.  Code,  (Aet  XIV  of  18S3)  8.  318— 
Dditery  of  possession —Aequieseence, 

A  forcible  entry  upon  land,  which  had  been  sold  in  execution  of  a  money  decree 
ud  of  which  actual  possession  had  been  given  to  the  purchaser  under  Sec.  318  of  the 
Code  of  Civil  Procedare,  without  resistance  or  opposition  and  over  which  the  purchaser 
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had  thereafter  exercised  acts  of  possession,  by  subtenants  claimirg  uuder 
a  lease  of  nn  antecedent  date  from  the  judgment,  debtor,  constitntes  criminal 
trespass. 

Brotcne  v.  DaitMti  (i),  Dadabhai  v.  8uh-Colleclor  of  Broach  (2),  Xeuton  v.  Hnr- 
land  v3),  Uarrey  v.  Brydgea  {4\  Bladea  v.  Hlffges  (5),  Aaher  v.  WlMoch  (6).  discussed 
and  referred  to. 

Ganouri  Lai  Das  y,  QueenEmpresa  (7),  followed. 

Application  under  s.  439  Cr.  P.  Code  for  the  revision  of  an  order 
passed  against  the  petitioners  by  the  Subdivisional  Magistrate  of  Bishen- 
pur  in  the  District  of  Bankura,  convicting  them  under  sec.  447  I.  P.  C. 
and  sentencing  them  each  to  undergo  rigorous  imprisonment  for  a 
month. 

One  Parbati  Churn  Sirkar  obtained  a  money  decree  against  I^han 
Chandra  Sirkar  and  others  and  in  execution  of  the  same  the  right,  title 
and  interest  of  the  j  adgment-debtors  in  an  agricultural  holding  was  sold 
and  was  purchased  by  the  decree-holder  in  the  name  of  his  wife  Kheman- 
kari.  The  sale  took  place  on  the  24th  June  1901  and  was  confirmed  on 
the  29fch  Jane  1901  and  on  the  3rd  Jane  1901  the  auction  purchaser  was 
put  in  possession  under  Sec.  318  C.  P.  C,  and  thereafter  the  auction 
purchaaer  exercised  acts  of  possession  on  the  land  by  ploughing  and 
manuring  it.  On  the  25th  July  1904  the  accused  under  the  authority 
of  a  lease  obtained  by  them  from  the  said  judgment-debtors  Isban 
Chandra  Sirkar  and  others  so  far  back  as  the  10th  July  1831  mustered 
strong  and  made  a  forcible  entry  upon  the  land  and  assaulted  the  servants 
of  the  complainants,  and  turned  them  out.  Thereafter  proceedings  were 
taken  against  them  under  s.  417  I.  P,  C,  which  ended  in  their  conviction 
and  sentence  as  aforesaid. 

Against  the  said  conviction  and  sentence  the  accused  had  moved  the 
High  Court  and  obtained  a  Rule  upon  the  District  Magistrate  of  Banknra 
to  show  cause  why  the  same  should  not  be  set  aside  on  the  ground  that 
the  said  petitioners  were  persons  entitled  te  actual  possession  of  the  land 
in  question  and  that  the  opposite  party  got  nothing  more  than  symholical 
possession. 


(1)  (840)  12  A.  and  E.  624  (4)  (1846)  14  M.  and  W.  442. 

(2)  (1870)  7  Bom.  H.  C.  R.  A.  C.  J.  82.        (5)  (1861)  10  C.  B.  N.  S.  713. 

(3)  (1840)  1  M.  and  G.  644.  (6)  (1865)  L.  R.  T.  Q.  B.,  1. 

(7)  (1889)  I.  li.  R.  16  Calc.  206. 
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Babu  Jodunatk  Mandal  for  the  petitioners. 

The  following  juJ^mentfl  were  delivered  :  — 

S^Mty  J* — I  agree  with  my  learned  brother  in  the  order  which  he 
proposes  to  make  on  this  Rule,  but  I  would  base  my  decision  on  the  short 
ground  that  the  acts  found  to  have  been  committed  by  the  petitioners 

c3iDe  within  the  definition  of  criminal  trespass  contained  in  -Sec.  441  of 
the  Penal  Code. 

The  Magistrate  has  found  that  Parbati  Charan  Sirkar  who  had 
purchased  some  land  in  execution  of  a  decree  against  Ishan  Chandra 
Sirkar  was  put  in  actual  possession  of  that  land  by  the  Civil  Court  under 
Sec.  318  of  the  Civil  Procedure  Code  and  that  he  remained  in  possession 
of  that  land  for  nearly  two  montha  when  the  p3titioners  assaulted  his 
servants  and  ejected  them  from  the  land.  The  paittioners  have  therefore 
entered  upon  property  in  the  possession  of  Parbati  Charan  with  intent  to 
assault  that  person's  servants. 

It  is  urged  on  behalf  of  the  Petitioners  that  as  they  hal  obtained 
settlemont  of  the  lands  from  Ishan  Chandra  Sirkar  and  were  in  possession 
of  it  and  as  they  wore  no  pj^rties  to  the  order  uniir  S  •<}.  318,  they  were 
entitled  to  eject  Parbati  anl  hia  sarvaita  from  the  laaJ  aal  to  use  any 
force  that  was  necoasary  for  the  purp^so.  With  this  coatention  I  cannot 
agree.  To  justify  the  petitioners  in  asaaulting  Farbati's  servants  it  must 
bo  shown  that  the  latter  wore  comnltting  an  oSence  against  which  the 
former  were  entitled  to  exercise  the  right  of  private  defence.  Now,  pos- 
session hal  boen  given  to  Parbati  by  order  of  the  Civil  Court  and  neither 
Parbati  nor  his  servants  therefore  committed  criminal  trespass  by  going 
on  the  land.  Whatever  right  to  the  laud  the  petitioners  might  have  been 
able  to  establish  in  the  Civil  Court  against  Parbat',  they  clearly  were  not 
entitled  to  take  the  law  into  their  own  hands  aad  enter  on  the  property 
in  possession  of  Parbati  with  the  intention  of  assaulting  his  servants.  In 
my  opinion  the  petitioners  have  been  rightly  convicted  and  the  Rule 
must  be  discharged, 

MookerJeOy  J.— The  facts  which  have  given  rise  to  the  prosecution 
and  conviction  of  the  present  petitioners  are  shortly  as  follows.  In  execu- 
tion of  a  decree  for  money  obtained  by  one  Parbati  Charan  Sirkar,  against 
blian  Chandra  Sirkar  and  others,  the  right,  title  and  interest  of  the  judg- 
ment-debtors in  an  agricultural  holding  were  sold  and  were  pur.^hased  by 
the  name  of  his  wife,  Khemankari.    This  sale  took  place  on  the  2ith  June 
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1901,  and  was  confirmed  on  the  29th  July  1901.  Subsequently  the  aucika 
purchaser  took  out  a  writ  for  delivery  o(  possession  under  Sec.  318  C  P. 
C,  and  on  the  3rd  June  1901  was  actually  put  in  possession  accompaiiied 
by  the  usual  beat  of  drum  and  sticking  of  a  bamboo.  This  was  foHoired 
by  the  exercise  of  acts  of  possession  on  the  part  of  the  purchaser,  whose 
men  ploughed  and  manured  the  land.  About  a  month  later,  on  thel2tli 
July  1901,  he  applied  to  the  Magistrate. to. take  action  under  Sec.  107 
Cr.  P.  Code  alleging  that  the  present  accused  were  preparing  to  interfere 
with  his  possession  and  cause  a  breach  of  the  peace.  No  proceedings  were; 
09  a  matter  of  fact,  instituted  under  Sec.  107,  Cr.  P.  C,  as  the  Magistrate 
after  receiving  a  report  from  the  Police,  on  the  21st  July  1904,  directed 
the^  auction  i)urchaser  not  to  take  the  law  into  his  own  hands  but  to  prefer 
a  complaint,  shpuld  his  opponents  commit  any  criminal  act*  A  few  days 
later,  on  the  25th  July  1901,  while  the  auction  purchasers  men  were 
engaged  in  .ploughing  the  land,  the  accused  and  their  party  mastered 
strong,  made  a  forcible  entry  upon  the  land,  assaulted  one  of  the  men  and 
turnpd  them  out.  Proceedings  were  thereupon  instituted  against  the 
accus_ed,  they  were  charged  with  having  committed  criminal  trespass, 
convicted  under  Sec.  417, 1.  P.  C,  and  sentenced  to  rigorous  imprisonment 
for  a  month.  Their  defence,  which  has  been  overruled  by  the  Court  below, 
was  substantially  that  on  the  10th  July  1881,  they  had  obtained  a  lease  ol 
the  hplding  under  a  registered  document  executed  by  Tshan  Chandra  Sirkar, 
that  since  then  they  had  cultivated  the  land  and  continued  in  posaes&ion 
as  subtenants,  that  the  only  effect  of  the  execution  sale  was  to  convey  to 
the  purchaser  the  landlord's  interest  in  the  property,  that  the  purchaser 
was  entitled  not  to  take  actual  possession  of  the  land  but  only  to  collect 
rent  from  the  accused,  that  their  entry  was  consoqaeatly  wrongful  and  tbe 
accused  were  not  guilty  cf  aay  criminal  act  in  regaining  possession  of  land 
to  \Yhich  they  were  lawfully  entitled.  This  view  of  the  matter  has  been 
pressed  upon  us  by  the  learned  vakil  for  the  petitioners,  and  in  support 
of  his  argument,  he  has  relied  upon  the  case  of  Browne  v.  Dawson  (1).  I 
am  of  opinion  that  this  contention  is  not  \tell-fcunded  and  must  be 
overruled. 

In  Broxcnc  v.  Dawacn  (1)  it  appears  tBat  the  trustees  of  a  school .  wha 

were  entitled  to  dismiss  the  master,  after  service  of  notice  to  quit,  turned. 

him  out  without  notice  a^d  therefore  wrongfully.    He  might  have  refused' 

to  go,  hut  he  went  out  quietly  and  gave  up  his  room    He  returned,  howevei; 

(1)   (1840)  12  A.  &E.  624. 
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the  next  day,  the  Ist  July,  broke  open  the  room  and  took  possession  ;  the 
trustees  at  once  gave  him  notice  to  quit  and  ejected  him  on  thef  llth  July. 
He  brought  an  action  of  trespass,  founded  on  his  last  possession  ;  the 
trustees  relied  on  their  previous  possession  ;  whichever  parly  could 
establish  possession  between  the  1st  and  llth  of  July  was  entitled  to 
succeed,  and  it  was  held  tLat  the  plaintiff  must  fail.  Lord  Denman  C.  J^, 
said.  "  A  mere  trespasser  cannot,  by  the  very  act  of  trespaaa,  immediately 
and  without  acquiescence,  give  himself  what  the  law  understands  by 
possession  against  the  persoa  whom  he  ejeDta,  aaJ  drive  him  to  produce 
his  title,  if  he  can  without  delay  reinstate  him33lf  in  his  former  posses- 
sion: Here  by  the  acquiescence  of  the  plaintiff,  the  defe  iJants  •  had 
become  peaceably  and  lawfully  possessed  as  against  him.  Ho  had  re-en- 
tered by  a  trespass  ;  if  they  had  immediately  sued  him  for  that  trespass, 
he  certainly  could  not  have  mi  le  out  a  plea  danying  their  possession. 
What  he  could  not  have  done  on  the  1st  of  July,  he  could  as  little  have  done 
on  the  llth,  for  his  tortiously  being  on  the  spot  was  never  acquiesced  in 
for  a  moment  and  there  was  no  delay  in  disputing  it."  This  view  of  the 
law  was  followed  by  Melvill  J.  in  Dadabhai  v.  Sub-Collector  of  BroQchy.{\) 

Now  if  the  principle  deducible  from  these  cases  be  applied  to  the  facts 
of  the  case  now  before  us,  it  is  clear  that  the  accused   have  no  valid 
defence.     Assume  that  they  were  entitled  as  tenants  to  continue  iti   actual 
occupation  of  the  lands  in  spite  of  the  execution  sale,  and  that  the  auction 
purchaser  ought  not  to  have  obtained  delivery  of  possession  under  Sec. 
318  of  the  Civil  Procedure  Code,  assume  further  that  when  p03se88ioin  was 
so  delivered,  they  might  have  offered  reasonable  resistance,  or,   if  dis- 
possessed, might  have  instituted  proceadings  under  Sec.  335  of  the  Civil 
Procedure  Code,  there  is  no  authority  for  the  proposition  that  they  were 
entitled  to  take  the  law  into  their  own  hands,  after   po35e33ion   had   bean 
delivered  peaceably  and  without  any  objection  on  tiheir  part.     As  pointel 
out  by  the  Court  below,  the  accused  lived  near  the  land,  and  though  th'^y 
were  present,  acquiesced  in     the  delivery  of  possession  ;   they  furthor 
allowed  the  purchaser  to  manure  and  cultivate  tho  land,  and,  it   was   not 
until  he  had  been  in  peaceable  occupation  for  about  two  months,  that  thoy 
required  possession  by  forca.     Under  these  circumstances  I  must  hoM 
that  they  are  guilty  of  criminal  treapass.       e3  Pollook  oa  Posssssion,  p  81, 
where  it  is  pointed  out  that**  entry  oa  lail    with    strong   haul   or   with 
multitude  of  people  is  an  offence  under  the  Statutes  of  Forcible   Entry, 

(1)  (1870)  7  Bom.  H.  C.  R.  A.  C.  J.  82. 
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though  the  person  so  entering  be  entitled  to  possession  *'  or  as  the  same 
learned  author  puts  it  in  another  place  (Torts,  Seventh  Edition,  pp.  376-8). 
'*  the  correct  view  seems  to  be  that  the  possession  of  a  rightful  owner 
gained  by  forcible  entry  is  lawful  as  between  the  parties,  but  he  shall  be 
punished  for  the  breach  of  the  peace  by  losing  it,  besides  making  a  fine 
to  the  king-"  Thii3  is  amply  supported  by  authority.  See  Netolon  v. 
Harland,  (1)  Harvey  v.  Srydges  (2),  and  Blades  v.  Higges  (3)  where  Erie, 
C.  J.  quotes  with  approval  the  observations  of  Baron  Parke  ;  '*  where  a 
breach  of  the  peace  is  committed  by  a  freeholder,  who,  in  order  to  get 
possession  of  his  land,  assaults  a  person  wrongfully  holding  possession  of  it 
against  his  will,  although  the  freeholder  may  be  responsible  to  the  public 
in  the  shape  of  an^indictmant  for  forcible  entry  he  is  not  liable  to  the 
other  party."  See  also  Dadabhai  v.  Sub-Cdfector  of  Broach  (4)  where 
Melvill,  J.  held  that  although  a  trespasser  whose  possession  has  not  been 
acquiesced  in  and  who  has  consequently  not  acquired  juridical  possession, 
may  be  expelled  by  main  force,  yet  he  cannot  be  so  evicted  if  he  has  been 
for  some  time  in  peaceful  and  undisturbed  possession,  for  in  the  words 
of  Cockbum  C.  J.  ''a  p3r3on  being  peaceably  in  possession  of  a  house,  a 
person  going  in  and  taking  possession  without  his  leave,  commits  a  tres- 
pass and  all  trespass  implies  force  in  the  eye  of  the  law."  Aalier  v.  Whit- 
locli  (5).  This  view  is  substantially  in  accord  with  that  taken  by  this  Court 
in  the  case  of  Oanouri  Lai  Dae  v.  Queen-Empreas    (6). 

I  hold  accordingly  that,  the  petitioners  have  been  rightly  convicted 
of  committing  criminal  trespass  and  this  Rule  must  be  discharged. 

Rule  diaeharged, 

(9  C.  W.  N.  392) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Jan.  18    [CRIMINAL  REVISION  No.  1210  OP  1904]    1905. 
Preeent :— Mr.  Justice  Henderson  and  Mr.  Justice  Geidt. 

PREM  CHAITO  SINGH  ROY  and  othees.— Petitionebs, 

Verstie 

DHARMADAS  SINGH  ROY,-Opposite  Party. 

Criminal  Proeedure  Code  {Act  V  of  189S),    we.  144-^PendL  Code  (Aet  XLV 
of  1860),  see,    ISS—Dieobedienee  of  order, 

(1)  (1840)  1  M  iS:  G.  644.  (4)  (1870)  7  Bom.  H.  C.  R.  A.  C.  J.  82. 

(2)  (1846)  14  M  &  W.  442.  (5)  (1865)  L.  R.  1  Q.  B.  1. 

(8)  (1861)  10  0.  B.  N.  S.  713.        (6)  (1889)  I.  L.  R.  16  Cal.  06. 
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An  ord^r  cannot  ba  passod  nnder  333.  Hi,  C.  Cr.  P.,  prohibiting  a  person  from 
collecting  rents  from  tenants. 

Disobedience  of  snch  an  order  wonld  not  render  a  person  liable  to  proaecntion 
under  sec.  188,  Indian  Penal  Code. 

This  was  a  rule  granted  on  the  21st  November  1934,  against  the  order 
of  S.  E.  Stinton,  Esq.,  Sub-divisional  Magistrate  of  Serampore,  dated  the 
22nd  of  November  1904,  issuing  summonses  against  the  petitioners  under 
8ec.I88,I.P.C. 

The  facts  material  to  this  report  are  as  follows :  One  Dharma  Das  Singh 
Roy  made  on  application  to  the  Sab-divisional  Magistrate  of  Serampore 
praying  that  the  Petitioners  in  the  present  rule  and  other  persons  might 
be  bound  under  sec.  107,  C.  Cr.  P.,  and  to  issue  an  order  under  sec.  144, 
C.  Cr.  P.,  prohibiting  them  from  interfering  in  any  way  with  the 
possession  of  the  said  Daarma  Das  Singh  Roy  in  certain  lands  *'  either  by 
taking  forcible  possession  of  auy  of  them  or  by  realising  or  attempting  to 
realise  rent  from  the  tenants  *'  and  preventing  them  to  pay  rent  to  the 
said  Dharma  Das  Singh  Roy. 

The  Sub-divisional  Magistrate  of  Serampore  thereupon  passed  the 
following  order  on  the  22nd  September  1901;— 

*'  Issue  order  on  persons  mentioned  in  the  petition  under  sec.  144,  C. 
Cr.  P.,  to  refrain  from  attempting  to  dispossess  Diiarma  Das  Sigh  Roy 
from  the  land  described  in  the  list  filed  by  him,  from  attempting  to  collect 
rents  from  any  tenant  of  these  lands  or  approaching  these  lands,  pending 
proceedings  in  the  Civil  Court." 

The  present  Petitioners  and  other  persons  against  whom  this  order 
was  made  were  prosecuted  under  sec.  188, 1.  P.  C,  for  disobedience  of  the 
Kiid  order,  i.e.,  for  attempting  to  collect  rent  from  the  tenants. 

Mr.  K.  N.  Sen  Gupta  with  him  {Babu  Surendra  Chandra  Sen)  for  the 
Petitioners. — An  order  cannot  be  passed  under  sec.  144,  C.  Cr.  P.,  prohibit 
ting  a  persoa  fr^m  collecting  rents  from  tenants.  See  Ananda  Chandra 
Bhaitacharjee  v.  Carr-Stephen  (i),  Abayeatvari  Debt  v.  Sidheswan  Debi 
(2).  Sec.  144,  C.  Cr.  P.,  does  not  contemplate  the  passing  of  an  order  to 
prohibit  the  doing  of    a  series    of  acts  such  as  collection  of  rents  from 

(1)  I.  L.  R.  19  Cal.  127  (1891)       (2)  I.  L.  R.,  16  Cal.  80  (1888). 
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tenants.  No  alteration  has  baen  made  in  the  provisions  of  sec.  14  i  of 
the  present  Code  in  this  respect.  A  conviction  under  sec.  183,  I.  P.  C, 
for  disobeying  the  order  of  a  Magistrate  under  883.  ill  C.  Or.  P., 
prohibiting  a  person  from  collecting  rent  is  illegal.  See  Prosunna  Coomar 
Chatterii  v.  The  Empress  (1). 

No  one  appeared  to  show  cause. 

The  Judgment  of  the  Court  was  as  follows:  — 

A  rule  was  granted  in  this  case  to  show  cause  why  the  order,  dated 
2nd  November,  directing  the  prosecution  of  the  Petitioners  under  sec.  188, 
I.  P.  C,  should  not  ba  set  aside.  The  intended  prosecution  was  for 
disobedience  to  an  order,  dated  22nd  September  last,  which  amongst  other 
things  directed  that  the  Petitioners  should  refrain  from  collecting  rents 
from  any  tenants  on  certain  lands.  That  order  which  purported  to  ha^e  been 
made  under  sec.  144,  C.  Cr.  P.,  was  not  an  order  which  could  properly  bo 
made  under  the  section.  The  order  therefore  directing  the  prosecution  of 
the  Petitioners  for  disobedience  to  that  order  cannot  stand. 

We  therefore  set  it  aside  and  make  the  rule  absolute. 

Rule  made  ahsdule. 


(J.  L.  R,  32  Gal.  154). 
IN  THE  H[GH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

June  10    [CRIMINAL  REVISION  No.   533  of  1904]    1904. 

Present :— Mr.  Justice  Pratt  and  Mr.  Justice  Handley. 

UMATAL  FATIMA, 

Versus 

NEMAI  CHARAN  BANERJEE. 

Crlininal  Procedure  Gods  (Act  V  of  1898),  «,  144-^ Jurisdiction— Order  for  Divieion 
of  crops — Otder  of  an  irrecoeahle  nature. 

An  order  for  division  of  crops  does  not  come  within  the  pnrview  of  s.  144  of 
the  Orimiaal  Frocedare  Code.  A  Magistrate  cannot  assume  the  functions  of  ft 
Civil  Court ;  nor  can  he  pass  an  order  of  an  irrevocable  nature  under  the  said 
section. 

The  facts  briefly  are  :— 

The  petitioner's  interest  as  the  holder  of  a  Mokarari  tenure  in  certain  land  was 
put  up  for  sale  in  execution  of  a  decree  for  arrears  of  rent  against  her.  One  Nemai 

(1)  8  C.  L.  R.,  231  (1881). 
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Charan  Banerjee  paid  up  the  amount  of  decree  to  save  the  tenure  from  sale  and  was 
consequently  put  into  possession  as  a  mortgagee  under  s.  171  of  the  Bengal  Tenancy 
Act.  Some  litigation  followed  between  the  parties.  And  the  question  of  the  claims 
of  the  latter  under  an  alleged  *  thika  patta'  was  expressly  left  undecided  in  order  that  he 
might  seek  his  remedy  in  a  regular  suit.  The  Police  reported  several  times  to  the  Dis- 
trict Magistrate,  Mr.  Forrester  that  *  both  parties  were  ready  to  dispute  and  quarrel 
but  he  refused  to  interfere  in  the  matter  and  directed  the  Police  to  help  neither  party.* 
A  Deputy  Magistrate,  however,  initiated  proceedings  under  s.  114  of  the  Criminal  Pro- 
cedure Code  against  both  parties  and  finally  ordered  as  follows  : — 

"Musammat  Fatima  has  no  right  to  claim  the  share  of  the  crops  raised  by  the 
tenants  and  which  are  stored  in  the  khalian  (gianary),  and  that  as  mokararidar  she 
is  entitled  to  the  rent  according  to  the  '  tbika  patta  '  from  tho  '  tbikadar.*  The  crops 
iu  the  khalian  to  be  divided  between  the  tenants  and  Nemni  Charan  Babu,  vide  the  order 
in  the  Tenancy  Act  case  ". 

Mr.  Jackson  Babu  Daaarathi  Sanijal  and  Babu  Alul  Chandra  DuU 
with  bim)  showed  cause. 

Mr.  Donogh  (Babu  Atuhja  Charan  Bose  and  Babu  Prokaah  Chandrt^L 
Sarkar  with  him),  for  the  petitioner. 

Pratt  and  Handley,  JJ.-  We  think  this  Rule  must  be  made 
absolute.  Admittedly  the  order  for  division  of  the  crops  between  the 
tenants  and  Nemai  Charan  Benerjee  does  not  come  within  the  purview 
of  section  144  of  the  Criminal  Procedure  Code. 

Moreover,  the  Deputy  Magistrate  has  adjudicated  upon  the  rights  of 
Nemai  Charan  under  the  thika  patta  which  he  was  not  justified  in  doing, 
lie  was  bound  to  respect  the  finding  and  direction  of  the  Subordinate 
Judge,  and  to  leave  Nemai  Charan  to  establish  his  tithj  under  the  thika 
patta  by  a  regular  suit  which  we  understand  has  been  actually  instituted  ; 
thirdly,  the  order  of  the  Deputy  Magistrate  instead  of  having  force  for 
only  two  months  is  of  an  irrevocable  nature,  and  such  as  the  law  does 
not  empower  him  to  make.  It  is  to  be  regretted  that  he  did  not  follow 
the  wise  lead  of  Mr.  Forrester  and  refuse  to  'assume  the  functions  of  a 
Civil  Court. 

We  direct  that  the  Rule  be  made  absolute. 

Buh.  made  ahedltite. 
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(I.  L.  R.  32  Cal.  178). 
IN  THE  HIGH  COURT  OF  JUDICATQaE  AT  CALCUTTA. 
Nov.  14  [CRIMINAL  REVISION  No-  1120  op  1904]    1904. 
PreeciU  :— Mr.  Justice  Harington  and  Mr.  Justice  Pargiter. 
EKCOWRl  MUKERJEE, 
Ver8V8 
EMPEROR. 
Vracl'iGB^J udgment    of  Apellate     Court -Rejection    of    appeal- ContenU  of 
Judgment. 

It  is  vvry  desirable  that  a  Criminal  Court  of  appeal,  without  going  to  the  loigUi 
of  vrriting  an  elaborate  Judgment,  should,  in  deciding  an  appeal,  notice  briefly  but 
clearly  what  objections  were  urged  on  appeal,  and  bow  they  were  disposed  of. 

A  District  Magistrate  on  an  appeal  against  a  sentence  of  imprison- 
ment and  fine  passed  by  an  Honorary  Magistrate  nnder  s.  324,  I.  P.  C. 
recorded  the  following  judgment : 

"  Pleader  heard.  It  is  mei-ely  urged  that  complainant  is  not  worthy  of  credit 
The  Lower  Court  has  considered  the  evidence  fully,  and  has  most  clearly  believed  the 
evidence  for  the  prosecution  fully,  and  disbelieved  that  for  the  defence.  It  has 
given  ample  reason  for  so  doing,  and  the  reasons  given  for  interfering  are  wholly  in- 
sufficient..   Appeal  rejected." 

Babu  Dadiarathi  Sanyal,  for  the  petitioner. 

Harillfltoil  and  Parglt^r^  J  J.— A  Rule  was  issued  on  tbe 
District  Magistrate  of  Hoogbly  to  show  cause  why  the  judgment  of  the 
lower  appellate  Court  should  not  be  eet  aside,  and  the  appeal  ordered  to 
be  re-heard  on  the  ground  that  the  judgment  did  not  comply  with  the 
requirements  of  the  law. 

The  District  Magistrate  has  submitted  an  explanation  in  which  he 
says  that,  as  it  is  no  where  stated  in  what  respects  his  order  in  appeal 
does  not  comply  with  the  law,  he  is  unable  to  answer  the  allegations  made 
by  the  petitioner. 

We  would  point  out  that  the  District  Magistrate  has  not  expressly 
stated  that  he  has  dealt  with  the  appeal  under  section  d21.  He  has  used 
the  words  "  appeal  rejected."  But  section  421  of  the  Criminal  Procedure 
Code  no  longer  provides  for  the  rejection  of  an  appeal:  it  provides  for  its 
summary  dismissal.  We  cannot  say  for  certain,  therefore,  that  the  District 
Magistrate  has  disposed  of  the  appeal  under  section  421. 
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It  appears  tliat  the  record  is  very  voluiniaous,  and  the  licariog  of  the 
appeal  must  have  t  \\en  some  considerable  time  and,  one  would  expect 
several  points  wculd  have  been  raised  at  tbe  bearing  of  ibe  appeal.  But 
we  only  find  tbat  tbe  District  Magistrate  refers  in  a  general  way  to  tbe 
objection  tbat  tbe  complainant  is  not  worthy  of  credit.  It  appears,  bow- 
ever,  tbat  other  points  must  have  been  raised;  because  be  goes  on  to  say 
that  the  lower  Court  has  considered  t'se  evidence  fully,  and  tbe  reasons 
given  for  interfering  are  wholly  insufficient.  What  those  reasons  were 
which  were  urged  before  bin;  we  do  not  know. 

It  is  very  much  to  b3  deiired  that  the  District  Magistrate,  without 
going  to  the  length  of  writing  an  elaborate  judgment,  should,  in  deciding 
an  appeal,  notice  briefly  but  cle.\rly  what  objections  were  urged  on  appeil 
and  how  they  were  disposed  of. 

For  these  reasons  we  ra ike  the  Rule  absolute,   and  direct   that   tbe. 
District  Magistrate  do  ro-hear  the  appeal;  and  we  are  confident  that  he  will 
deal  with  tbe  appe;il  as  fully  and  impartially  as  if  it  had  not  come  before 
him  before. 

liule  incidc  ahsdjU, 


(/.  L.  R.  3:i  Cat.  ISO), 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTzV. 
Sep.  28     [CRIMINAL  REVISION  No.   195  OF  1904]     1904 
Preaeiit :- Mr.  Justice  Harington  and  Mr.  Justice  Pargiter. 
EMPEROR, 
Vey8U8 
SARADA  PROSAD  CHATTERJEE. 
Criminal   Procedure  Code  (Aei  V  of  JS9S),  8.   m-Peual  Code  (Act  XLV  of 
1S60),98.  lSS,:^ll''Sa7ict'ion  to  prosecute  glcen  by  Dlstnct  Magistrate  tehere  PoUce 
could  give -Sufeieney  of  8anet ton— False  eJtaiye —False  infortnatlontoPoliee^Dis. 
i'nietion  between  offences  under  ««.  Za?  and  211,  Indian  Penal  Code. 

Where  false  information  was  given  to  the  Police,  and  the  Police  instead  of 
sanctioning  themselves  the  prosecuUon  of  the  informant  requeated  the  Dii trict  Mj»««- 
trate  to  give  the  requisite  sanction  and  oLtaiced  it ;  — 

HeZ(/-^ThPt  the  sanction  given  ly  tbe  Dibtrict  Ma^jiedate  wrs  tufficieflt. 
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A  protecuiiou  for  a  false  cbarge  Diay  be  under  section  182  or  becliou  211,  Indian 
l^eual  Code  ;  lut  if  tic  fultc  tlar^e  is  a  fccritr.s  ii:c,  ll:cgniv(r  ticttiiu  211  should  l.e 
applied. 

The  uiuUrial  facts  appear  from  iLe  followiug  |)orUoDS  of  the  Si^sgions 
Judge's  letter  cf  reference. 

*'  A  bv'ivf  aualyaie  of  the  cote  :--  One  Snradft  Proeud  Cbattcrjec,  a  station-master 
at  Bulooa  Road  railway-station  at  5  21  a.ni ,  on  the  morning  of  the  8tli  May  lust  bcut 
lUo  following  telegram  \o  a  Lead  constable  of  tlio  Railway  Police,  *A  bag  of  paddy  was 
stolon  froai  ray  goods-sbed  last  niglit.  Thief  wa?*  caugbt.  Plea&e  come  prosecute 
bim.*  The  head-constable  came  to  Bulooi  railway  station  and  there  recorded  the 
Btatiou-iuAster's  information  in  the  prescribsd  form.  Read  with  the  evidence  in  the 
ca3),  th3  informitiou  sj  rejorde  1  must  bj  tiken  to  hi  a^  foUo-vs :  *  The  station -masltr 
who  lives  in  a  house  sime  10  yard:)  from  ths  station  was  informed  at  4  a.m.,  that  morn- 
ing by  one  Ram  Kishen,  a  pointsman,  tbit  a  bag  of  rice  had  been  stolen  from  the  station 
godown,  that  Ram  Kishen  had  aroused  the  f  ci-soos  who  were  sleeping  at  the  station, 
that  there  had  baen  a  pursuit,  that  they  had  actuilly  come  upon  a  man  named  Bhola 
Dusadh  carrying  the  bag  of  rice,  that  the  man  dropped  the  bag  and  escaped  into  the 
house  of  his  brother  Makhon  Dusadh,  and  that  the  station  people  tried  to  enter  the 
house  and  arrest  Bhola  but  were  prevented.'  The  station-master's  information  does 
not  ra3an  that  he  himself  took  any  part  in  the  affair  or  that  he  heard  of  it  until  Ram 
Kis^ien  inform3d  him  after  all  was  over.  The  head-constable  enquired  and  reported 
t'i3  c!iirg3  as  false,  giving  his  opinion  that  Ram  Kishen,  pointsman,  was  the  real 
fabricator  of  tha  cbarg  ?  [as  it  mtn  Ukc  hitnlhir  Rim  KUhen  po'uUatnan  hal).  The  lus- 
pojtor  of  PoHco  in  submitting  the  case  to  the  Dist  ict  Magistrate  recommended  that 
t!i3  stitioa-ranter  should  bj  called  on  to  show  cause  why  ho  should  not  bo  prosecuted 
uuJn-  section  182  or83::tion  211  of  the  Indian  Penal  Code. 

There  was  a  judicial  enquiry,  after  which  tho  Distri'.-t  Magistrate  sanctioned  the 
prosecution  of  tb?  station-master.  H3  was  charged  with  an  offence  under  section  IS2 
of  the  Penal  Code  and  tried  by  Mr.  S.  \V.  Goode,  a  Magistrate  with  second  class  powers, 
and  sentenced  to  one  month's  rig«)rou8  imprisonment.  The  District  Magistrate  cou- 
finuei  the  conviction  and  sentence  on  appeal. 

I  tubmit  that  the  information  having  been  given  to  the  head-constable,  it  was 
i  rregul  ir  to  put  the  station-master  on  bis  trial  for  au  cffence  under  sec  182  of  ibe 
Indian  Penal  Code,  except  upon  the  sanction  or  complaint  of  the  bead-constable  or  of 
so.n3  polico  officer  to  whom  the  head-constable  was  subjrdinatc.  Tiie  f auction  of  the 
District  Migistrate  was  not  sujficieat:  Rainaaory  Lai  v.  Qneen-Enipress  (1).  It  is  diffi- 
cult to  hold  that  the  station-master  was  not  prejudice  1,  for  the  head-cont- table  wbo  iu- 
restigated  the  caec  reported  that  the  real  maker  of  the  charge  was  the  pointsman. 

1  further  submit  that  the  offence,  if  it  was  one,  was  ai  offence  punisVaWe  under 
section  211  and  not  under  secti-  n  18i  of  the  Penil  C*de.  Uoffee  Mo'iamed  v.  Abb'ti 
Khan    (2},     Karim   Uuhsli  v.   QuceiiKmpveas   {o\,     OindUnri  Xaik   v.   Hinpi'^ufi  (/;. 

(I )  (I'JIU)  J.  L.  R.  2;  Cal.  453.  (3)  (18S8)  L  L.  R.,  17  Cal.  574. 

{V  Clttti7)  8  W.  R.  (Cr.)  67.  (4)  (lUUl)  5  C.  W.  N.,   7i7. 


Digiti; 


zed  by  Google 


Vol.  If.]  Thr  Criminal  Law  JornNAL  Rbportj.  173 

'  EMPROR   V.  SARAPA  PR08AI>  OHATTKRJKB. 

Jiam  Logan  Lnl  v.  Emperor  (1).   Afr.  Qoodo  is  a  secoQ'^  cla's  Magistrate  ond  an  offence 
under  sec.  211  is  not  triable  l)y  him. 

I  farther  sabniit  that  both  Mr.  Goode  and  the  District  Magistrate  have  based 
their  finding  on  what  they  cou8id3r  the  improbabilities  in  the  evidence  adduced  in 
support  of  the  station-master's  information.  Neither  Magistrate  distinctly  says  that 
he  believe?  the  affirmative  evidence  in  support  of  the  prosacntion.  Mr.  Goode  savs 
merely  *  The  story  for  the  prosecition  is  that  this  account  c-f  the  theft  is  false  and  that 
in  fact  the  station  employ«»es  that  night  made  a  raid  on  Bholi's  buffaloes  in  order  to 
impound  them.'  The  District  Magistrate  does  say  '  The  stiff  seem  to  threaten  and  the 
station  staff  apparently  on  the  night  of  the  occurrence  attempt!  d  to  take  the  cattle 
of  Bholi  from  his  shed.'  Mr.  Goode  d^cj  not  say  that  he  balieves  the  evidence  for  the 
prosecution  and  the  District  M  igistrate  has  not  discussed  the  evidence  for  the  prosecution 
in  any  wiy  an  J  djej  not  distinctly  siy  that  ha  bslievea  it.  I  further  submit  that  there 
i^  no  evid?nc3  that  t^e  station-mast 3r  knew  or  had  i-eason  to  believe  that  the  information 
given  him  by  Ram  Kishen  was  false.  His  sons  who  say  they  took  part  in  the  pursuit 
vrercf  not  sleeping  in  his  quarters  that  niglit. 

The  groumU  uponwhieh  in  nvj  opinion  the  order  hIiohUI  he  reversed: — In  addition  to 
the  grounds  above  indicated,  I  submit  the  rpal  ground  is  that  there  was  no  credible 
evidence  thnt  the  charge  was  false.     Four  witnesses  only  were  examined  for   the  pro- 
sjcition.    The  first  was  the  investigating  police  officer  whose  evidence,  so  far  as   the 
falsity  of  tho  charge  goes,  is  all  hearsay.     The  second   ih  the  accused  Bhola  Dusadh 
who  siys  that  the  station  staff  used  to  take  milk  fi-om  him  and  refuse  to  pay  for  it.   He 
wo  dd  not  give  them  any  more,  so  on  the  night  of  the   alleged  occurrence   the'  staticn 
staff  nil  came  down  to  his  house  and  can  ied  off  his  buffaloes  in  order  to  take  them  to 
the  pound.     The  next  witness  is  the  accused's  brother  Mehi   Dusadh.    ^e  says  noth- 
ing about^he  quarrel  over  the  milk,   but  suggests  that  the  motive  of  the  false  charge 
by  the  station  staff  was  that  a  f3.v  diys  before  tha  Railway  sta!!   threatened  to  impound 
his  brotbor's  cattle  for  tresspass,  and  wanted  to  take  money  from  his  brother,  an  entire- 
ly different  stor>%  which  seems  pr  ctically  to  have  been  denied   by  his  brother.     The 
fouthand  last  witness  sW^that  the  accused  Bholi  lives  100  yards  from  the  village,  h.' 
wakes  up  in  the  middle  of  the  night  to  see  Gopi  (one  of  the  m  Glials  of  the  station  staff), 
and  three  others. whom  he  did  not  recognise  driving  o!T  eleven  (I)  of  the  buffaloes  belon^- 
in.gto  Bholi  Dusadh.    Bholi  and   the   villagers   rescued  the  cattle.    The  witness  ad- 
mits havin;»  a  grudge  against  the  railway  for  having  impounded  a  cow  of  his   for  gixz- 
in^  on  the  line.     I  s.ib.'nit  that  the  story  of  t^e  prosecution  i-.  Viry  improlwble,  and  sup- 
p^rtel  as  it  is  by  sach  um?)33sirily  slight  evideuca,  it  is  impossible  to  b?lieve  it.      It 
is  said  that  many  villagers  turned  out,  an  I  yet  only  one  witness  living  at  a  distance,  and 
with  a  grudge  agaiuat  the  railway  can  be  inducetl  to  come  and  give  evidence. 

The  station-master  has  been  iV  eased  on  bail  jending  the  orders  of  the  High  Court 
in  the  matter." 

Babn  hlanmalha  Nath  Mukerii,  for  the  petitioner. 

(I)  (1903)  7  C.  W.  N.  556. 
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HarlnftMiaml  ParnitM'p  JJ,--Thi8  case  was  referred  to  this 
Cour^  by  the  Sessions  J adge  of  Darbbanga,  and  we  bare  beard  tbe  learned 
vakil  who  appeared  oa  bobalf  of  the  convicted  person.  Tbe  Sessions 
Jitdge  recommends  the  reversal  of  tbe  conviction  on  two  grounds  of  law 
and  three  grounds  touching  tbe  evidence. 

The  first  point  of  law  is  that  tbe  sanction  of  tbe  District  tLgistrate 
under  which  this  man  was  prosecute  1  is  n)t  sufficient;  see  Ramasonj 
LaU  V.  Qiieen  EmpreBS  (1).  That  case  is  no  doubt  in  point ;  but  if  we 
accept  the  view  there  expressed  regarding  the  sanction,  we  also  notice 
it  also  goes  on  to  lay  down  (what  the  Sessions  Judge  ignores)  t|iat 
the  insufl^iency  of  the  sanction  was  cured  by  section  537.  That 
case,  therefore,  is  adverse  really.  Moreover,  as  the  tlii  trict  Ma^istrato 
points  out,  the  objection  is  wholly  unsustainable  ;  for  be  gave  the  sanction 
at  the  request  of  tbe  very  persons  who  (it  is  now  contended)  ought  to  have 
given  it,  namely,  of  the  Police. 

Tbe  second  point  of  law  is  that  the  offence  charged  against  this  man 
was  one  under  section  211  and  not  under  section  182  of  the  Indian  Penal 
Code.  False  charges  made  to  the  Police  certainly  fall  under  section  211 ; 
this  was  settled  as  regards  the  first  part  of  the  section  by  Queen-Empresi 
V.  Karim  Bulcah  (2),  and  as  regards  the  second  part  of  tbe  section  by  the 
Full  Bench  in  Karim  Buhah  v.  Queen  Empreaa  (3),  which  overruled  the 
former  decision  in  part.  But  the  question  here  is  whether  they  fall  ex- 
clusively under  section  211  of  tbe  Indian  Penal  Code  and  cannot  also  fall 
under  section  182. 

It  was  expressly  laid  down  in  BhokUram  v.  Eeera  Kdita  (4)  that  an 
ofence.  may  fall  under  both  sections.  It  is  said  there  that  an  offence 
under  section  211  includes  an  offence  under  section  182.  It  is,  therefore 
open  to  a  Magistrate  to  proceed  under  either  section,  although  in  cases  of 
a  more  serious  nature  it  may  be  that  the  proper  course  is  to  proceed 
under  section  211.  That  ruling  referred  io  Raff ee  Mahofned  v.  Ahbaa 
Khan  (5),  and  in  a  measure  reconciled  it  by  pointing  out  that  it  was  of 
a  serious  nature  which  fell  more  properly  under  section  211.  The  case 
of  Ttaffee  Mahomed  v.  Ahhas  Khan  (5)  drew  a  distinction  between  cases 
under  the  two  sections,  but  Illustration  (c)  to  section  182  negatives  that 
distinction,  and  tbe  distinction  was  explicitly  (though  not  pointedly) 

(1)  (1900)  I.  L.  R.,  27  Cal.  452,  (3)  (1888)  I.  L,  R,,  17  Cal.  574. 

(2)  (1887)1.  L.  R.,  14  Oal.  633.  (4)  (1879|  T.  L.  R.,  5  Cal.  184. 

(5)  (1867)  8  W.  R.  (Cr.)  67. 
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overruled  by  Bhokteram  v.  Heei*a  KoUta  (1).  The  ease  of  In  the  matter  of 
Fuaairk  Lai  MnUiek  (2),  distinctly  admits  that  false  cases  can  fall  under 
section  182,  and  directs  that  prosecutions  for  false  cases  should  be 
conducted  justly  and  fairly.  In  Baperam  Surma  y,  Oouri  Nath  Dutt 
(3),  it  was  undisputed  that  section  IG'2  applied  to  that  false 
case. 

The  only  case  that  supports  the  Sessions  Judge's  contention  is 
Oiridliari  Naik  v.  Empress  f4).  There  it  was  declared  that  a  false 
charge  inade  to  the  Police  of  a  cognizable  offence  falls  under  sectioa  211 
and  not  under  section  182,  and  the  Court  in  so  deciding  treated  the 
question  as  concluded  by  the  Full  Tench  in  Karlm  Brihsh  v.  Queen- 
Empress  (5) ;  but  this  question  was  not  before  that  Full  Bench,  for  the 
Full  Bench  in  that  case  only  decided  a  false  charge  made  to  the  police 
of  a  cognizable  offence  falls  under  section  211  (about  the  applicability 
of  the  latter  part  of  which  section  to  such  cases  there  had  been  some 
doubt\  and  did  not  decide  anything  about  section  182.  The  last 
ruling  is  in  Ram  Lojan  Lai  v.  Emperor  (6)  and  there  the  Court  followed 
Queen'Emperssv.Karim  Buksh{7)  and  decided  nothing  about  section 
182. 

We  have  now  noticed  all  the  rulings  cited  by  the  District  Judge  and 
other  cases.  The  law  still  remains  as  it  was  laid  down  in  Bhokteram  v. 
Heera  KoUta  (1):  and  we  entirely  accept  that  view;.  That  read  with 
Bussiek  LkiI  Uulliek  In  re  (2),  lays  down  that  a  prosecution  for  a  false 
charge  may  be  under  section  182  or  section  211 :  but  if  the  false  charge 
was  a  serious  one,  the  graver  section  211  should  be  applied  and  the  trial 
should  be  full  and  fair. 

The    present    case  is    not  a  serious  one.    It    was    quite    legal 
to  prosecute  under  section  182  and  there  has  been  a  full  tri^l. 

The  objections  taken  upon  the  evidence  deul  rather  with  the  merits 
of  the  case  ;  and  the  first  is  that  the  conviction  is  based  on  improbabilities 
in  the  evidence  regarding  this  accused's  story  of  theft,  while  no  Court 
distinctly  finds  the  counter  story  put  forward  by  the  prosecution  to  be 
true.  But  it  was  not  necessary  to  find  definitely  about  the  counter  story. 
The  real  question  here  was  whether  the  charge  of  theft  was  true  or  false  ; 
and  the  charge  of  theft  might  be  false,  quite  irrespective  of  whether  the 
counter  story  is  proved  or  not  In  this  case  the  improbability  or  incredi- 
bility of  the  charge  of  theft  convinced  three  Courts  of  its  falsity^  naniely, 
^  (1)  0879)  1. 1.  R.,  r>  Cal.  184.  (4)  (1901)  5  C.  W.  N.,  727, 

(21  (1887)  C.  U  B.,  388.  (5)  (1888)  I.  L.  ]^,  17  Cal.  574. 

(3)  (1892)  I.  L.  R.,  20  Cal.  474.  (C)  (1903)  7C.  W.  N.,  556, 

(7)  (1887)  I.  L.  R.,  UCal.  633. 
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the  Deputy  Magistrate  who  enquired  into  it,  the  Assistant  Magistrate 
who  tried  this  case,  and  the  District  Magistrate  who  heard  tha 
appeal. 

The  second  objection  on  the  evidence  is  that  there  is  no  credible  evi- 
dence that  the  charge  of  theft  was  false.  Direct  evidence  is  not  always 
possible  but  all  the  other  evidence  established  its  falsity  in  the  opinion  of 
all  the  Courts.  The  Courts  must  decide  according  to  the  weight  of  tLe 
evidence. 

The  third  objection  on  the  evidence  is  that  there  is  no  evidence  that 
this  man  Surada  Prosad  Chatterjee  knew  that  the  charge  of  theft  which  he 
made  was  false.  This  point  was  particularly  noticed  by  the  trying  Magis- 
trate and  by  the  appellate  Magistrate  ;  and  there  is  evidence  includiog 
significant  admissions  and  statements  by  the  accused  himself.  Direct  evi- 
dence  is  not,  of  course,  always  available  in  such  matters. 

The  points  of  law  fail,  and  further  objections  touching  the  evidence 
would  simply  convert  the  reference  into  an  appeal  on  the  facts.  It  is  not 
the  rule  of  the  Court  to  interfere  on  revision  with  the  decision  of  facts 
upon  the  evidence,  unless  for  very  special  reasons.  We  can  find  no 
special  reasons.  On  the  contrary  we  see  no  reason  to  think  that  the 
unanimous  finding  of  all  the  lower  Courts  is  wrong.  We  disaltow 
the  reference  ;  and  Sarada  Prosad  Chatterjee,  if  on  bail,  must  surrender 
and  serve  out  the  rest  of  his  sentence. 


{0C.W,N,43S) 
IN    THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Oct.  27      [CRIMINAL  APPEAL  No.  828  OP  1904]    1904. 

Present  :-'Ut,  Justice  Harington  and  Mr.  Justice  Pargiter. 
MUNI  SONAR  and  another,— Appellants, 
Veraua 
EMPEROR,-RESpoNnERT. 

Penal  Co^e  (Act  XLV  of  IS60);  S8,  2S3,  235 -fiea^-eJi  hy  PoUee—Pfrfom  preitent 
at  March -ProMcnIion  hound  to  call  meh  person.^  at  iritueases— Opinion  formeih^ 
%ritne$»e$  not  evidence ^W it neeBes  hound  to  confine  their  evidence  to  facts  ob&erved. 
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The  prosecutiou  is  iu  duly  bouad  to  call  aa  witnesses  tlie  persous  vrLo  Mrere  pre- 
sent at  Police  search,  uuless  it  is  of  opinion  tbat  those  persons  would  misrepretent 
facts  and  would  misstate  what  had  happened.  It  is  not  an  adequate)  reason  for 
ke?piu  •  back  witnesses  that  they  had  formed  an  opinion  unfavourable  to  the  prosecution. 

A  witness  is  bound  tostite  whit  he  saw  and  not  what  he  thought.  The  evidence 
should  l)e  contin  .'d  to  the  facts  observed.     An  opii^iou  formed  by  a  witness   is  not  cvi- 

dtuce. 

V ahxi  Dasarathi  Saiiyal  iot  the  Appellants. 

Mr.  Dowjlas  White,  Deputy  Tjcjal  Uemembraneer,  for  the  Crown. 

The  Judgment  of  the  Court  \/a8  as  follows  :^ 

The  Appellants  in  this  case  have  been  convicted  under  sec.  232  and 
235  of  the  Indian  Penal  Code,  for  counterfeiting  the  King's  coin  and  for 
being  in  possession  of  instruments  or  material  for  the  purpose  of  using 
the  same  for  counterfeiting  coin,  and  have  been  sentenced  by  the  learned 
Sessions  Judge  of  Shahabad  to  ten  years'  rigorous  imprisonment  for 
each  offence,  the  sentences  to  run  concurrently.  The  assessors  disagreed 
with  the  learned  Judge  in  the  conclusion  which  was  to  be  drawn  from 
the  evidence,  and  were  of  opinion  that  the  case  was  not  made  out  against 
the  accused  persons. 

The  whole  case  turns  on  a  search  which  was  made  at  the  premises  6f 
the  accused  Muni  Sonar,  on  the  night  of  the  1st  of  June  1904.  There  were 
present  at  that  search,  Mr.  Schurr,  the  Superintendent  of  Police,  the 
Assistant  Superintendent  of  Police,  one  Dwarika  Prasad  Singh,  the  Sub- 
iDspector  of  the  Arrah  Thana,  Hashmat  Ali,  an  Inspector  on  special  duty, 
and  twenty-five  constables.  There  were  also  a  man,  named  Darbari,  who 
appears  to  have  been  the  informer  in  the  case,  and  a  man  named  Sita,  a 
padlar,  who  appears  to  have  been  employed  to  test  the  accuracy  of  Darbari 's 
information.  Besides  these  persons,  two  independent  witnesses  were 
brought,  namely,  the  Station  Master  and  a  man  from  the  Post  OflSce,  All 
these  persons  were  present  at  the  search^  and  it  is  alleged  by  the  prose- 
cution that  at  that  search  there  were  found  in  the  possession  of  the  Ap- 
pellants, (1)  a  parcel  of  34  plain  metal  discs,  suitable  for  being  made  into 
coins,  which  arc  alleged  to  have  been  found  by  Sita,  in  a  gamcha;  (2)  an- 
other parcel  of  73  metal  discs  suitable  for  the  same  purpose  alleged  to 
have  been  foimd  by  Darbari  in  a  (jamcha;  (3)  another  parcel  of  58  small 
discs  in  a  small  tin  box  found  in  a  shelf  by  one  of  the  constables;  {4)  a 
die  appropriated  for  the  purpose  of  striking  rupees,  which  was  found  by 
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Fabim  oonslabte  in  the  ashes  of  a  brazier,  and,  lastly,  an  instrument 
which  has  not  been  produced,  wliich  the  prosecution  contended,  was  used 
for  the  purpose  of  melting  counterfeit-rupees. 

On  behalf  of  the  Appellants,  it  is  contended  that  there  are  such  dis- 
crepancies in  the  evidence  as  to  what  took  place  at  the  search,  that  it 
would  be  quite  unsafe  to  convict  the  Appellants.  It  is  suggested  that 
Eoaie  persons,  probably  Sita  and  Darbari,  who  had  an  interest  in  showing 
that  the  information  given  by  Darbnri  was  true,  had  brought  these  things 
to  the  house  of  the  Appellants  in  order  that  they  might  be  theie  found 
and  the  Appellants  convicted  on  the  information  which  Darbari  had 
given. 

Now,  before  dealing  with  the  evidence  and  the  discrepancies  which 
are  relied  upon  by  the  Appellants,  there  is  one  matter  which,  we  think 
it  is  our  duty  to  notice.  It  is  a  significant  fact  that  the  prosecution  at 
the  Sessions  Court  declined  to  call  Mr.  Schurr.  That  gentleman  was 
called  by  the  Court.  They  also  declined  to  call  the  Assistant  Superinten- 
dent of  Police,  and  his  account  of  what  he  observed  has  not  been  given. 
The  reason  which  induced  the  prosecution  apparently,  to  abstain  from 
calling  Superintendent  of  Police  was  that  what  he  had  observed  led  him- 
to  form  an  opinion  that  the  search  was  not  a  genuine  one  and  that  the 
articles  were  not  really  discovered  in  the  way  in  which  the  Police 
witnesses  for  the  prosecution  alleged. 

Now,  the  first  thing,  we  desire  to  observe  is  this  :  that  an  opinion  form- 
ed   by  Mr.  Schurr  or    by  any  other  witness  was  not  evidence  in  the  case. 
All  Mr.  Schurr  could  do  was  to  state  what  he  observed  and  he  was  bound 
to  cohfiile  his  evidence  to  facts.    The  same  observation  applies  to  the  As- 
sistant Superintendent.    In  our  opinion,   the  prosecution   was  in  duty 
bound   to  call  the  persons  who  were  present  at  the  search,  unless  they 
were  of  opinion  that  those  persons  would  misrepresent   facts  and   would 
misstate  what  had  happened.    It  is  not  suggested  by  the  learned. Deputy 
Legal  Remembrancer  that  Mr.  Schurr  would  dishonestly   misstate  wl  at 
happened  at  the  search.  It  is  suggested  that  the  opinion  he  formed  shows 
an  unconscious  bias  on  his  part  and  that,  therefore,  the   prosecution  did 
not  call  him.    Bearing  in  mind  that  all  that  the  witness  was  called  upon 
to  do  was  to  state  what  he  saw  and  not  what  he  thought,  we  think  tbat 
the  reaEon  given    for  not  calling  Mr.  Schurr  is  quite  inadequate  and 
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that  he  and  the  Assinlant  Superintendent  ought  certainly   lo  Lave   been 
called  by  tlie  Crown  at  the  Sessions  trial. 

Wo  now  come  to  examine  the  contradictions  which  are  relied  on   by 
the  Appellants  as  showing  that  the  conviction  cannot  6a(ely  be  had.    The 
first  contradiction  relates  to  the  part  which  tiie  witness  Sita  took   in  the 
proceedings.   Sita  himself  says  that  he  went  with  the  party,  that  he  asked 
**the  Shahib  (i.e.  Mr.  Schurr)  to  wait  a  little  but  the  Shuhib  refused  to  do 
so  and  went  on.*'  Sita  says  "  I  was  carrying  a  lantern  and  then  the  Depu- 
ty Superintendent  of  Police  and  the  Arrah  Daroga  and   the   Shahib   (Mr. 
Schurr)  entered  the  house  where  they  (the   Appellants}   were   at   work," 
thus  stating  as  explicitly  as  possible  that  Sita  did  not  arrive  at  the  house 
before  the  party  who  came  to  make   the  search:   but  when   the  account 
^iven  by  the  otlier  witnesses  is  examined,  we  find  that  when  Mr.   Schurr 
entered  the  house,  the  first  thing  that  he  observed  was  that  Sita  was  being 
held  there  by  one  of  his  own  men.     Dwarka  Prasad  as  far  as  he  goes, 
supports  Mr.  Schurr's  evidence  in  saying  that   Sita  did   not  accompany 
them  (the  party)  from  the  station,  but  that  he   first  saw  him   in   Muni's 
house.      The  two  independent  witnesses,  the  man  from  the  Post   Office 
and  the  Station  Master,  as  far  as  they  go,   corroborate  the  account  given 
by  Mr.  Schurr.      We  have  it,  therefore,  that  the  three  witnesses  on  whom 
as  a  general  rule,  the  most  reliance  could  be  placed,  namely,   Mr.  Sdiurr 
a  Superintendent  of  Police  of  27  years'  experience  and   the  two  indepen- 
dent witnesses  who  are  brought  on  the  spot— because  they  have   no  pos- 
sible interest  in  misrepresenting  anything— all  agree  in  supporting  the 
case  that  Sita  did  not  accompany  them  to  the  house  of  Muni,  but  that  he 
was  alrealy  there  when  they  arrived.     This  contradicts  Sita  himself  and 
also  some  of  the  other  Pohce  witnesses.    The  point  is  an  important  one 
and  it  is  important  for  this  reason:  If  Sita  had  accompanied   the  Police 
to  Muni's  house,  it  would  have  been  impossible  for  him  to  have  introduced 
the  articles  to  be  found  just  before  search;  if  on  the  other  hand  he  went  to 
Muni's  house  some  little  time  before  the  searchers  arrived   there  it  would 
b3  perfectly  possible  for  him  to  place  the  articles,   which  were  found,  in 
such  a  position  that  they  could  have  been  found  on  search.     Now,  having 
in  view  the  fact  that  the   per.-iOns,  on  whom  the  mo3t  reliance  can  be 
placed,  all  agreed  in  saying  that  Sita  was  already  there  when  they  arrived, 
we  think  that  that  ace  rant  is  the  correct  one.     It  is   pointed  out  by  the 
learned  Deputy  Legal  Remembrancer  that  Sita  was  a  man  who  was  not 
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known  to  Mr.  Scliurr  and  that  therefore  Mr.  Schurr  mifjht  be  mistaken. 
But  Mr.  Schurr  points  out  that  when  he  first  saw  him,  his  attention  was 
attracted  by  the  peculiarity  in  his  costume  and  that  therefore  he  had 
particular  reason  to  notice  him. 

Then  we  come  to  the  contradictions  in  the  account  that  is  given  of 
the  actual  discovery  of  the  articles  wliich   were  found  :     Sita  says  that 
when  they  (the  party)  entered  the  men,  the  accused  and  some  others - 
stood  up,  that  he  caught  Muni  by  the  wrist,  that  he  saw    something  in 
his  gamclia  which  he  seized  and  found  that  they  were  discs  ;  aad  these, 
he  says,  he  pointed  out  to  Mr.  Schurr  who  then  directed  that  they  shooW 
be  counted.  Hashmat  Ali's  description  is  that  Sita  was  behind,  that  Mani 
was  holding  something  in  his  gameha  and  that  Sita  drew  the  attention  of 
Mr.  Schurr  saying  **  See  Shahib "   and  showed   him  what    there  was 
Then,  Darbari   says  that  Muni   tried  to  throw  something  away   and  that 
the  discs  were  found.     Dwarka  Prasad     describes  "  Sita    held  out  a 
gameha  in  his  hands  in  which  there  were  some  silver  discs  and  said  that 
these  had  been  in  Muni's  possession.  "     When  one  comes  to  the  evidence 
of  Mr.  Schurr,  tho  Station  Master  and  the   man  from   the  Post  Office,  the 
significant  thing  that  strikes  one  is  that  not  a   single  one  of  these  three 
witnesses  saw  the  gaincha  taken  from  the  person  of  Muni.     And  in  view 
of  the  discrepancies  and  in  view  of  the  fact  that  none  of  the  more  reliable 
witnesses  saw  these  articles  taken  from  Muni,  we  feel   considerable  donht 
as  to  whether  the  gameha  containing  these  discs  was  in  Muni's  possession. 
The  description  given  by  Mr.  Schurr  is  that  he  saw  Sita  ladling  the  coins 
out  of  this  gfamcfta  and  this  description  differs  from  that  which  is  given 
by  the  other  witnesses.    There  could   be  no  mistake  about  it,   because 
it  would  be  a  remarkable  matter  if  the  coins  were  handed   out  of  the 
gameha  and  it  would  have  attracted  Mr.  Schurr's  attention. 

Then,  with  regard  to  the  discovery  of  the  next  exhibit,  namely,  the 
75  plain  discs,  they  are  stated  to  have  been  found  by  Jowala  Prasad  atd 
to  have  been  partly  concealed  behind  the  thigh  of  tho  other  Appellant 
Qoona.  Jowala  says  that  the  75  discs  were  in  a  gameha  which  was 
under  Qoona's  thigh,  the  money  was  touching  the  thigh.  This  is 
contradicted  by  the  evidence  of  Mr.  Schurr  who  says  that  he  saw  Darbari 
lift  some  sacking  and  produce  the  75  discs.  There  again  the  contradiction 
is  very  material,  because  it  would  not  be  difficult  for  the  person  who 
wished  so  to  do,  to  put  this  parcel  of   discs  under  a  piece  of  sackin/fi 
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whereas  to  put  a  parcel  toaching   the  thigh  of  Gooaa  could  not  be  done 
without  drawing  his  attention  to  it. 

Then  comes  the  evidence  as  to  the  finding  of  the  tin  box  with  the 
small  discs.  There  is  aUo  a  contradiction  as  to  whether  Darbari  pointed 
out  the  place  or  not.  Hardeo,  the  constable,  says  that  he  did.  Darbari 
says  that  he  was  outside  all  the  time.  This  exhibit  (No.  3)  is  apparently 
the  only  article  which,  the  independent  witnesses  say,  was  found  there. 
They  say  that  they  saw  it  brought  down  from  the  shelf.  With  regard 
to  the  discs  in  it,  we  are  bound  to  say  that  they  are  not  discs  which 
could  be  made  into  rupees,  and  it  is  not  quite  clear  as  to  whether  they  are 
not  discs  which  might  have  been  made  for  the  perfectly  legitim?.te  purpose 
of  making  an  ornament. 

Then,  there  is  the  discovery  of  the  die.  Of  course,  if  p€rsons  wjrc 
discovered  in  possession  of  a  die  for  the  purpose  of  stamping  rupees  with, 
as  in  this  case,  a  counterfeit-rupee  in  the  die,  it  would  be  a  very  strong 
piece  of  evidence  against  them.  But  here  again  the  discovery  of  the  die 
is  attended  by  a  very  singular  circumstance.  It  is  said  to  have  been 
found  in  a  brazier  apparently  concealed  by  the  cinders  in  it.  But  the 
singular  circumstance  is  that  before  that  die  was  discovered  the  bnizier 
in  question  had  been  entirely  emptied.  Mr.  Schurr  says  that  it  was 
turned  upside  down  and  it  was  completely  emptied.  The  ether  witnesses 
say  that  it  was  half  emptied.  If  it  was  turned  upside  down,  it  is  hard 
to  imagine  that  such  a  die  as  this  could  have  been  amongst  the  cinders 
without  being  discovered.  When  Mr.  Schurr  askf»d  where  the  die  was 
produced  from,  no  answer  was  given  him,  and  so  at  the  time  his  attention 
was  not  drawn  to  the  improbability  of  the  find  in  brazier  ;  but  it  was 
.only  afterwards  when  he  had  come  to  know  where  it  was  discovered  that 
this  circumstance  struck  him. 

Then  comes  the  discovery  of  what  has  been  called  the  millicg  instru- 
ment. There  is  the  rather  curious  circumstance  that  the  place  where 
this  is  to  be  found  is  pointed  out ;  a  man  searches  in  it  with  hirf  fingers 
and  finds  nothing ;  then  one  Jung  Bahadur  is  directed  to  put  his  bayonet 
into  the  hole  and  he  finds  this  article.  The  discovery  in  this  way  seems 
to  us  to  be  suspicious.  With  regard  to  the  nature  of  the  article,  wo 
are  by  no  means  satisfied  that  this  is  an  article  which  could  be  used  for 
milling  purposes.  The  J  udge  in  the  Court  below  does  not  seem  to 
think   that   the  article   could   be  used   for  the   purpose  :     it    has  ftot 
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been  produced  before  us  ajad  we  are  not  in  a  position  to  form  our  opinion 
on  tbat  question. 

The  result,  therefore,  is  tbat  tbe  circumstances  attending  ibe  finding 
of  the  various  articles,  relied  on  by  tbo  prosecution,  arc  in  every  ca» 
suspicious  and  tbe  independent  witnesses  wbo  are  brouglit  to  tbe  search 
as  independent  witnesscp,  all,  as  far  as  t bey  go,  agree  witb  Mr.  Scburr, 
wbo  in  tbe  Court  below  appears  to  have  been  invited  to  state  tbe  opinion 
tbat  be  formed  as  to  tbe  genuineness  of  tbe  seardi  and  to  Lave  stilted 
tbat  in  bis  opinion  tbe  searcb  was  not  a  genuine  one  but  tbat  evidence 
Lad  been  fabricated. 

Itbas  been  argued  by  tbo  learned  Deputy  Ijcgtil  Remembrancer  that 
inasmuch  as  Mr.  Schurr's  suspicion  was  not  aroused  on  tbo  production 
of  ciicb  individual  article,  wo  ought  to  regard  the  subsequent  opiuioii 
which  he  was  invited  to  express  as  one  founded  on  no  sufficient  grouud. 
In  our  opinion  Mr.  Schurr's  account  is  exactly  what  we  should  expect  in 
tbo  case  of  a  man  who  bad  no  reason  to  suspect  that  he  would  be  deceived. 
He  would  accept  without  suspicion  the  finding  of  this  or  tbat  article  and 
it  would  be  only  afterwards,  when  thinking  the  whole  occurrence  over, 
tbat  it  would  strike  him  that  one  incideut  was  suspicious,  and  bo  then 
would  critically  examine  the  other  incidents  of  tbo  search  :  and  as  ho 
found  one  incident  after  an3t;her  suspicious  in  itself,  his  mind  would  bo 
led  to  the  conclusion  that  the  whole  story  was  a  fabrication,  a  id  that 
the  articles  were  not  discovered  as  tb-^  inform3r3  intended  them  to  he 
discovered.  But,  as  we  have  observeJ,  there  is  no  reason  why  Mr.  Schurr 
should  have  been  asked  to  state  his  reasons ;  his  only  duty  was  to  state 
the  facts  that  be  observed.  We  have  not  the  least  reason  to  doubt  that 
i!r.  Schurr  stated  those  facts  in  a  perfectly  straightforward  way.  Willi 
regard  to  tbe  two  persons  wbo  attended  tbo  searcb  as  independent  wit- 
nesses we  are  bound  to  point  out  that  if  their  evidence  is  rejected  l>€cau^e 
it  disagrees  witb  that  of  the  witnesses  who  are  not  regarded  as 
independent,  the  whole  ground  for  having  independent  persons  present 
at  tbe  search  is  cut  away. 

There  is  one  piece  of  evidence  which  might  have  been  produced 
and  which  would  have  bad  some  bearing,  at  any  rate,  on  the  cases,  which 
the  prosecution  have  failed  to  produce.  They  have  shown  us  tbe  die 
witb  what  we  presume  to  be  a  couuterteit-rui)ee  in  it,  thoy  have  shown 
us  certain  number  of  discs  which  are  of  the  size  of  a  rupee,  and    might, 
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possibly,  for  ought  we  know,  be  stamped  in  the  die  so  as  to  present  the 
appearance  of  a  rupee,  bat  they  liave  not  shown  whether  the  metal  of  the 
counterfeit-rupee  in  iho  die  is  of  the  same  alloy— if  it  be  alloy— as  the 
metal  in  the  discs,  and,  that  is  a  piece  of  evidence  which  one  would  have 
eipectedthe  prosecution  to  produce,  if  their  case  was  Irue,  because  it 
would  lead  to  the  inference  that  the  metal  discs  were  intended  to  be 
stamped  in  the  die  and  m\de  into  the  counterfeit-rupees.  However,  that 
piece  of  evidence  the  prosecution  omitted  to  produce.  Another  circum- 
stance which  strikes  one  as  a  singular  circumstance  is  that  in  the  search 
no  counterfeit-rupees  other  than  the  one  in  the  die  were  produced.  If 
the  Police  had  really  made  raid  on  a  nest  of  coiners,  one  would  expect 
that  there  should  have  been  found  in  their  possession  some  counterfeit- 
rupees  turned  out  of  the  die  wLich  was  found  on  the  premises. 

The  result,  therefore,  is  that  this  appeal  must  be  allowed.  The 
contradictious  in  the  evidence  and  the  circumstances  of  suspicion 
which  surround  the  finding  of  the  different  articles,  lead  us  to  the  con- 
clusion that  a  conviction  would  not  be  safe  ;  and  we  are  impressed  by  the 
circumstances  that  the  evidence  given  by  the  witnesses,  who  would, 
in  iheordinar}'  course  of  things,  Lave  the  greatest  weight  with  the  Court, 
contradicts  that  of  the  informers  and  the  Police,  and  as  far  as  it  goes 
supports  the  doubts  which  have  been  thrown  on  the  case  by  the 
Appellants. 

We,  therefore,  set  aside  the  conviction  of,  and  the  sentence  passed  on, 
the  Appellants  and  direct  that  they  be  released. 

Appeal  alloieed. 


{^3  A.  W.  N.  74) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Feb.  18  [CRIMINAL  REFERENCE  No.  855  of  1904]  1905. 
Freaent :—  Mr.  Justice  Aikman. 
EMPEROR  V.  ABDULLAH. 

Act  Xo.  Vtll  of  173  {Xortlieni  Indian  Canal  and  Drainage  Act),  ecclions  45 y  47 
-Mode  of  eoUeetion  of  canalduea  -Diittnct  -  Act  Ko.  XLV  of  1S60  (Indian  Venal 
Code),  section  IS6, 

Where  under  a  written  order  aigued  by  a  Talisildar  the  Nalb  Xazir  was  directed 
to  realize  certain  canal  dues,  and  he,  on  attempting  to  do  so  by  attachment  and  sale  of 
th3  dafaulter'd  prop3rty,  was  reaijsted  by  the  owners  of  the  property,  it  was  held  that  the 
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conviction  was  good.  The  Tahsildar's  order,  though  not  of  a  formal  nature  was  sufi- 
cient  evideace  tliat  the  Naib  Nazir  was  acting  aj  a  public  servant  in  the  discharge  of 
his  duty.  lUld  also  that  the  appointment  of  lambardai-s  does  not  preclude  the  Revenue 
authorities,  if  they  think  fit,  from  realizing  canal  dues  from  the  persons  by  rrliom 
the  dues  are  actually  payable.  Qaecn-Einpress  v.  Pooinil-j.}  Cdj,ijan  (I.  L.  U.,  21  Miul, 
'd9})  referred  to. 

In  this  case  certaia  caual  duei  payable  under  Act  No.  VIII  of  1873 
were  to  be  realized  fiom  Abdullah  aad  others.  Accordiag  to  the  local 
p:o3eiure,  althougli  lambirJari  hxX  baja  appjiuteJ,  it  was  customary 
in  miay  c.ises  to  caliect  sach  dues  from  tha  persons  who  actually  owed 
them.  Acco^rdingly  the  TahsiMar  of  Saharaapur,  by  a  vernacular  order 
sigaei  by  him,  directed  tae  Naib  Nazir  to  realiza  the  arrears  due  by  Ab- 
dulhih  and  others.  The  Naib  Nazir,  accompanied  by  one  Chhajju  Singh 
a  Tahsil  p3on,  went  to  Abdullah's  khaliyan,  and  showing  the  Tahsildar'u 
order  endeavoured  t)  effv3ct  an  attachmsnt  of  the  crops  which  were  there. 
In  this  he  was  resisted  by  Abdullah  and  others,  and  had  to  return  with- 
out accomplishing  his  purpose.  Abdullah  and  two  other  men  were  char- 
ged under  sections  186  and  352  of  the  Indian  Penal  Code,,  and  were  tried 
and  convict3d  by  a  Magistrate  of  the  first  class  and  sentenced  to  fines. 
Taay  applied  in  revision  to  the  Sessions  Judge  who,  being  of  opinion 
that  the  authority  under  which  the  Naib  Nazir  was  acting  was  not  legal 
authority,  reported  the  case  for  the  orders  of  the  High  Court  under  sec- 
tiou  438  of  the  Code  of  Criminal  Procedure.  The  learned  Sessions  Judge 
referred  to  Abdul  Gafur  v.  Qaeen-Einprcsa  ([.  L.  R.,  23,  Calc  ,  296)  and 
Emperor  v.  Ganeshl  Lai  (Weekly  Notes,  1901,  p.  229)  in  support  of  lii3 
view. 

The  Assistant  Government  Advocate  (Porter)  lor  the   Crown. 

Aiknfail,  «!■ — The  Magistrate  speaks  of  the  attachment  as  having 
bain  male  under  section  47  of  Act  No.  VIII  of  1873.  This  appears  to 
m3  to  b3  a  mistake,  as  833tion  47  refers  to  the  recovery  of  canal  daes  by 
the  Ojllector  from  lambardars  who  have  been  required  under  that  section 
t3  collect  and  pay  in  canal  du3S.  In  this  case  the  persons  whose  proper- 
ty wa3  attached  were  not  lambardars.  In  my  opinion  the  appointment 
of  a  lambardar  does  not  prevent  the  Collector  from  recovering  from  per- 
sons who  have  actually  used  canal  water  the  amount  due  from  them,  that 
is,  the  appointment  of  a  lambirdir  dj33  not  deprive  tha  Collector  of  the 
power  given  him  by  section  45  of  the  Act.    In  the  present  ciise  tie  Naib 


Digiti; 


zed  by  Google 


Vol.  1I."1  Thr  Criminal  Law  Journal  Rrpor^s.  185 

ALT  HASSAN  V.  EMPEnOB. 

Nazir,  who  was  a  public  servant,  had  an  order  from  an  Assistant  Collec- 
tor directing  him  to  distrain  for  certain  amounts  due  on  account  of  canal 
rates.  That  order  may  not  have  been  drawn  up  with  the  formality  with 
which  such  an  order  should  be  prepared  but  notwithstanding  this  I  am 
of  opinion  that  the  distraining  of  the  property  was  made  by  the  lawful 
authority  of  a  public  servant,  and  it  has  been  found  that  there  was  resis- 
tance to  that  distraint.  The  present  case  is  distinguishable  from  the 
rases  relied  on  by  the  learned  officiating  Sessions  Judge,  and  the  decision 
of  the  Magistrate  is  supported  by  the  ruling  to  which  he  refers,  r?V, 
Qiieen-Empreaa  v.  Poomalai  Udayan{l.  L.  R  ,  21  Mad.,  296).  I  therefore 
decline  to  interfere,  and  direct  that  the  record  be  returned. 


(0  P.  L.  «.,  139.) 
IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

Jan.  21     [CRIMINAL  REVISION  No.  1602  op  1904]    1905. 
Present  i—Mr.  Justice  Reid. 
ALT  HASSAN  and  oturrc —(Convicts), —Petitioners, 
Veraue 
EMPEROR— Respondent. 

Aet  XXI  of  1S57— Rules  under  the  Aet  —OamUinfj. 

Held,  that  Act  XXI  of  1857  not  being  in  force  in  the  Pnnjab,  the  conviction  of  the 
accnsed  under  section  12  of  the  Act  was  illegal. 

Petition  under  Section  439  of  the  Criminal  Procedure  Code  ^or 
revision  of  the  order  of  A.  Langley,  Enquire,  District  Magistrate,  Multan, 
dated  tJie  25th  November  1904,  affirming  the  order  of  J.  Fitzpatrick] 
Emirc  Magistrate  2nd  class,  MuUan,  dated  the  17th  November  1904,  con- 
victing the  petitioners. 

The  Hon'ble  Mr.   Muhammad  Shah  Din,  Advocate,  for  Petitioners. 

JUDOMKNT. 

I|eldy  J.— The  eight  petitioners  were  convicted  under  section  12,  Act 
XXr  of  1857,  and  were  sentenced  as  follows  :-Ali  Hasnan  to  rigorous  \m- 
pnsonment  for  three  months,  Zarin  to  Rupees  50  fine  and  the  remainder 
each  to  Rupees  10  fine. 

Their  counsel  contends  that  Act  XXI  of  1857  does  not  apply  to  this 
Province.    The  Act  was  described  as  an  Act  to  make  better  provision  for 
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the  order  and  good  government  of  the  station  of  Horrah.  On  the  30th 
December  1859  tlie  Judicial  Commissioner  for  the  Punjab  issued  the  id- 
lowing  Circular  No.  151 . 

**  As  I  believe  there  is  much  diversity  of  practice  in  the  treatmeat 
of  Gambling  cases,  punishable  under  No.  60  of  the  Epitome  appended  to 
Circular  No.  14,  issued  from  this  office  on  the  9th  February  last,  1  have  the 
honour,  with  the  sanction  of  His  Honour  the  Lieutenant-Grovemor,  to  issue 
the  following  instructions.  They  have  been  suggested  by  a  perusal  of  a 
'^  Circular  recently  issued  by  the  Judicial  Commissioner  of  Oudh  and  are 
in  the  spirit  of  sections  X  to  XV  of  Act  XXI  of  1857.  I-The  parties 
amenable  to  the  law  against  gambling  are,  first  those  who  own,  keep  or 
have  charge,  or  are  in  any  way  concerned  in  the  management  of  common 
Gaming  Houses,  as  also  those  who  advance  money  for  the  purpose  of 
gaming  in  such  houses.  Secondly,  those  who  play,  cr  are  present  for  the 
purpose  of  playing  therein  ;  and  ;  thirdly,  those  who  are  found  openly 
playing  in  any  public  street,  place  or  thoroughfare.  A  severer  punisb 
ment  should  ordinarily  be  awarded  against  those  who  keep  gaming  houses, 
than  against  those  who  simply  play  in  them  ;  and  a  light  fine,  will  in  ao5t 
cases,  suffice  for  the  third  description  of  offence.  Il-Private  gaming,  not 
in  a  common  gaming  house,  and  not  openly  in  a  public  place,  is  noi 
punishable.  '* 

In  this  Circular 

"  No  60  of  the  Epitome"  is  apparently  a  clerical  error,  No.  51  pro- 
viding for  gambling  or  keeping  a  gaminghouse.  At  page  47  of  the 
Circular  for  1859— Section  25  of  the  Indian  Councils  Act,  24,  and  25, 
Viatoria  Ghap,  LXVII  provided  that  rules,  laws  and  regulations  made  by 
Lieutenant-Governors  should  not  be  deemed  invalid  merely  because 
they  had  not  been  made  in  conformity  with  the  provisions  of  certain 
Acts. 

This  section  probably  established  the  validity  of  the  appli- 
cation of     sections  X  to  XV  of  Act  XXI  of   1857  to  this  Provincfi 

It  will  be  noticed  that  the  act  itself  was  not  extended  to  this  Pro- 
vince. Rules  or  regulations  prohibiting  gambling  and  keeping  gam- 
ing houses  were  framed  in  the  spirit  of  the  above  specified 
sections  of  the  Act  and  received  the  sanction  of  the  Lieutenant 
Governor. 
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The  preamble  to  ihe  Punjab  Laws  Act,  IV  of  187:?.  runs  as 
follows  :  — 

**  Whereas  certain  rules,  laws  anil  regulations,  made  heretofore  for 
ihe  Punjab,  acquired  the  force  of  !aw  under  the  provisions  of  section  25 
of  the  Indian  Councils  Act,  1801,  and  whereas  it  is  expedient  to  declare 
wliich  of  the  said  rules,  laws  and  regulations  shall  henceforih  be  in 
force  In  the  Punjab,  and  to  amend,  consolidate  or  repeal  others  of 
the  Raid  rules,  orders  and  regulations  ;  it  is  hereby  enacted  as 
follows.  " 

Section  4  of  the  Act  repeals  the  regulations,  acts  and  orders  specified 
in  the  jwcond  schedule  annexed  to  the  Act  to  the  extent  specified  in  tlie 
.3rd  column.  Schedule  11  includes  among  enactments  repealed  all  rules, 
laws  and  regulations  made  for  the  Punjab  and  its  dependencies  by 
the  Govemor-Grcneral  of  India or  the  Lieutenant-Governor  other- 
wise than  at  meetings  for  making  laws  and  regulations  in  con- 
formity with  certain  Acts,  except  those  specified  in  schedule  J. 

Circulars  No.  14  and  Xo  151  are  not  specified  in  Schedule  I.  Tlie 
convictions  and  sentences  are  therefore,  in  my  opinion,  illegal,  the  Act 
in  question  not  b?ing  in  force  in  this  Province  and  the  rules  and  regu- 
lations which  applied  certain  sections  of  the  Act  to  this  Province  having 
been  repealed.  I  set  aside  the  convictions  and  sentences.  The  fines,  if 
realised,  will  be  refunded. 

ncvisinn  alhicrd. 


{0  P.  l:r.,  us.) 

IN  THE  CniRF  COURT  OF  THE  PUXJAH,  LAHORE. 

Dee.  20    [CRIMINAL  REVISION  No.  iai8  of  19r)41    1904. 

Prearnl  :  -Mr.  Justice  Kensington. 

KANHAYALALL-.(Cosvi(T\^PErmo\FR. 
Versus 
EMPEROR,— Respondent. 

Act  Xf  of  1S9:K  SeMi  m  6  -Crhniml  Piwf  iure  (  ole  AH  V  of  1S9$),  Sccliona 
190  (<?).  191,  S'lO,  337~^Sumfniry  Iriul—Ju  hj  nvit— Proof —InspoH'ion  by Magltitrate  ~ 
JurUdlet'ion  of  MijihI rate-  Initiation  of  p.'o^e*. lings  by  Magi uttnite-  -Transfer  of 
case. 

The  Petitioner  teas  convicted  of  an  offence  under  section  C  of  Act  XI  of  1890  after 
a  tommary  trial.  It  was  contended  on  revision  that  the  order  of  conviction  was  illegal 
on  the  grounds :— (1)  that  the  conviction    was  based  merely    on  the    Magistrate's 
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own  observation  of  the  condition  of  the  horee  in  question  and  on  no  evidence,  (2;  that 
the  Magistrate  should  not  hare  tried  the  cane  himself  and  (3)  that  evidence  for  the 
defence  was  not  taken.  There  was  no  complaint  on  the  record  ;  nor  did  tbe  record  dow 
that  any  evidence  whh  reconled  hj  the  Magistrate  in  the  case. 

Tlcldf  that  the  contentions  were  well  founded  and  the  conviction  mnst  be  set 
aside. 

That  the  omission  to  follow  the  procedure  prescribed  by  section  190  (c)  and  flection 
191  Criminal  Procedure  Code,  and  the  omission  to  hear  evidence  were  both  irregnlaritits 
which  could  not  be  cured  by  section  537. 

The  brevity  permitted  in  a  summary  trial  does  not  mean  that  there  shall  be 
no  trial  at  all,  or  that  an  accused  can  he  heavily  fined  at  a  Magistrate's  discretioo 
on  mere  personal  knowledge  notwithstanding  that  the  law  gives  him  the  right  of  demand- 
ing that  the  case  should  be  tried  by  another  Court 

Peiition  for  revision  tinder  Seotion  4S9  of  the  CAminal  Proudwt 
Code,  of  the  order  of  A,  E.  Hurry,  Esquire,  Sessions  Judge,  AmAtsar 
Division,  dated  the  34th  August  1904,  affirming  the  order  of  H,  A,  Sams. 
Esq,,  District  Magistrate,  Amritsar,  dated  tlie  17th  August  1904,  convicting 
the  petitioner. 

Rai  Sahib  Lala  Sukh  Dial,  Pleader,  for  Petitioner. 

JPDOMINT. 

Kanslngtaily  J« — The  record  of  this  summary  trial  is  so  brief 
that  it  is  of  little  use  in  dealing  with  the  case  bat  from  the  absence  of 
any  papers  in  the  vernacular  file  it  is  understood  that  the  petitioner  ia 
correct  in  asserting  that  there  was  no  complaint  and  that  no  evidenoa 
was  heard,  the  District  Magistrate  dealing  with  the  matter  merely 
on  his    own  observation  of  the    condition    of  the  horse  in  question. 

The  omission  to  follow  the  procedure  prescribed  by  Section  190  (f) 
and  Section  191,  Criminal  Procedure  Code,  and  the  omission  to  hear 
evidence  are  both  irregularities  which  cannot  be  cured  by  Section  537. 
The  brevity  permitted  in  a  summary  trial  does  not  mean  that  there  shall 
be  no  trial  at  all,  or  that  an  accused  can  be  heavily  fined  at  a  Magistrate's 
discretion  on  mere  personal  knowledge  notwithstanding  that  the  law 
gives  him  the  right  of  demanding  that  the  ca6e  should  be  tried  by  another 
Court. 

The  conviction  and  sentence  are  set  aside,  the  fine  of  Rs.  50  being 
refimded,  if  paid.  I  do  not  now  think  it  necessary  to  direct  a  new  trial 
by  a  competent  Court. 

Petition  granted. 
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;6'  P.  L.  7?.,  UJ) 

IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 
Feb.  2    [CRIMINAL   REVISION  No.  1525  of  1904]    1905. 

Present :— Sir  WJlliam  Clark,  Kt.,  Chief  Judge. 

AH M ADA , — (( k)N vict),  -Petitioiieb, 
Veraue, 
EMPEROR— Respokdent, 

Feiial  Code  {Ad  XLV  of  IH60),  Section  411  Receipt  ofttlolenifropeiiy  knotcing  it 
to  be  nioleH. 

The  accused  was  convicktl  of  an  offeuce  under  section  -ill  of  ibe  ludiau  Peual 
Oode.  The  only  evidence  against  him  was  that  some  stolen  oxen  wore  taken  to  bi»  well 
aud  put  up  there  for  the  night  and  that  he  8ubse(|uent]y  promised  to  have  the  oxeu 
resatored  to  complainant  but  did  not  do  so. 

Hdilt  that  the  conviction  must  be  set  aside  us  the  evidence  was  iosuflicient  to 
sustoiu  it. 

Petition,  under  section  4)9  of  the  Criminal  Procedure  Code,  for 
revision  of  the  order  of  Kh  xn  SMiib  Mauloi  MtdianunOil  Hussain^  Ad- 
ditionjd  Sifssions  Jud'je,  Multan  Dioision,  dated  the  I'lth  November 
1904,  afirming  t/ie  order  of  Mian  Abdul  Hamid^  Magistrate,  Ut  Class, 
Multan,  dated  the  26th  October  1904.  conciclin;^  the  petitioner, 

Maulvi  Abdul  Haq,  Pleader,  for  Petitioner. 

JCDGMEKT. 

Clark,  C-  J.— TUe  case  against  Ahmada  is  tbat  tUeoxen  were  taken 
to  his  well  aail  put  up  there  for  the  night,  aud  that  he  subsequently 
promised  to  have  the  oxen  restored  to  complamant,  but  did  not 
do  so. 

This  is  not  sufficient  for  a  conviction  under  section  411,  Indian  Penal 
CoJe.    It  13   poiaible  that  the  oxen  were   taken  to  his  well   without  his 
knowledge. 

The  witness  Chiragh  Shah,  who  gave  incriminating  evidence  has  been 
disbelieved  by  the  Sessions  Judge  and  there  is  no  other  fact  proved  against 
Ahmada. 

I  accept  the  revision  imd  aoquit  and  discharge  Ahmada. 

Rcvl9ion  alloiccd. 
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{(>  p.  L.  B,  lis.) 
IN  THE  CHIEF  COURT  OF  THE  PUNJAO,  LAHORE. 

Jan.  14    [CRIMINAL  REVISION  No,  1381  OF  1904]    1905. 
/Vt'«c'*</:  -Mr.  Justice   ChatUrji,   C.T.E. 
MIUAX    liAKHSH  alias,  Takla,— PErnioNKR. 
Versus 
EMPEKOB,— KE^roNi^ENT. 

Ct'tin'nul  Procedure  Cole  {Act  V  of  ISOS),  "^edioiis  l'J6.  lO^'—S^cnrUy  ioke-ip 
pcA^:e  —Power  of  appellate  Court. 

The  appellute  Court  U  cuuij)etent  under  sub- beet  ion  3  uf  sfction  IWi  of  the 
Criminal  I'roeedure  Code  ujm)!!  an  appeal  ngaiu»t  a  conviction  to  prss  an  order 
requiring  the  fti)pellant  to  furnish  H^curity  to  keep  the  pe?c't'. 

Petition,  HH'ier  tfeclion  4'">J  of  tlw  Criminil  Procedure  Cole,  for  rccision  ut  tk 
ni'der  of  A.  i'J  Mi  I  r' mean,  K  impure,  S^smoiis  Jmlje,  Lahore  Dlc'm'iou,  dated  the  IStli 
Auyuist  lifJj,  carifinfj  the  order  of  Dhcan  Harnam  Dus,  Honorary  Mu'j'tetnttc,  lut  Cla»f 
Lahore,  dalid  the  3rd  An'ju»t  I'MU,  eoncictintj  the  fjelitioner. 

Mu»snmmat  Miran,  Agent  for  Petitioner. 

Tur;ment. 

Cl|ttttorjiy  «!■ — TLe  ouly  point  in  ibis  case  is  whetber  theSe&iiuus 
.ludge,  ou  the  ap[>eal  of  the  accused,  could  pass  the  order  for  finding  se- 
curity to  keep  the  peace  for  two  years  after  the  expiration  of  his  sentence. 
under  section  100,  Criminal  Procedure   Code. 

I  see  no  ground  to  interfere  on  the  facts  and  the  learned  Judge  wlio 
admitted    the  application    was  also   of  the  same  opinion. 

As  regards  the  order  for  security  I  do  not  consider  that*  it  amounlij 
to  enhancement  of  the  sentence  in  the  proper  sense  of  the  izrin.  The 
power  to  pass  such  an  order  has  l>een  expressly  conferred  op.  Courts  of 
appeal,  by  the  present  Code,  by  subsection  {o)  of  section  lOG  and  I  can- 
not conceive  how  the  power  can  be  exercised  except  in  a  case  like  this 
viz:  on  the  appeal  of  the  accused.  Appeals  against  acquittal  can  only  be 
heard  by  the  High  Court  and  the  word  "appellate  Court*'  has  a  moic 
comprehensive  signification  and  includes  apj)ellate  Courts  other  than 
High  Courts.  I  consider,  therefore,  that  this  new  sub-section  has  express- 
ly conferred  power  on  Sessions  Judges,  District  Magistrates  and  other  Ma- 
gistrates hearing  aj)peals  to  pass  such  an  ord^r  on  appeals  by  the  accused 
The  learned  Si^ssions  Judge  has  acted  within  his  jurisdiction  in  ixissin^ 
the  order  for  securily  and  1  have  no  doubt  of  the  propriely  of  the  order 
on  the  merits. 
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1  reject  the  appliaitiou. 

Apitlicatlon  rejected. 


{S  0,  C,  OJ,) 
L\  THE  COUUT  OF  THE  JUDICIAL  COMMISSIONEU,  OUDH. 
Jan  24      [CKIMINAL  APPEAL  No.    103  of  190JJ      1905. 

Present: -Mr,  Cbamier  and  Mr.  Wells. 

EMPEROR  V,  ALI  MOHAMMAD-(AccutiEJ»i. 

^\UneisvC8  for  proseeut'tout  refusal  by  Judge  to  examine f  ill  the  oitJer  chosen  h;t 
the  prosecutor— Trial  of  Sessions  cases — Procedure  as  to  postponement  of  Scsaioiis 
cases — OudU  Criminal  Digest^  Uule   69. 

Held  psr  CnAMiE!i  A.   J.   C. — It  is  couipeteul  to  a  Sessions  Judge   to   suggest  to 
the  prosecutor  that  it  would  be  convenieut  if  a  particular  witoens  were  called  at  an 
earlier  or  lat^r  stage  of  the  trial  ;   but   it  is  not  within  his  province   to  refuse  (o  al- 
low the  prosecutor  to  call  his  wiiuessos  in  the  order  he  chooses, 

Ilt^W  psr  Wells,  A.  J.  C-- Sessions  cases  should  not  be  tried  piec-emeal.  lieforc 
comuieucing  a  trial  a  Judge  should  satisfy  himself  that  all  necessary  evidence  is  avail- 
able. If  it  is  not,  he  may  postpone  the  case;  but  once  having  commenced,  he  should, 
except  for  some  very  pressing  reason  to  he  recorded  by  him  according  to  Kule  69  of 
the  Oudh  Criminal  Digest,  proceed  de  dli  in  diem  till  the  trial  is  finished. 

For   Appellant —The  Got?^rnwu?nt  Pleader. 

Fob  Accusbd— Messrs.  J.  M.  Jackson  and  A.  P.  Sen. 

Ohftinl^r)  A-  %l  C--Tbe  accused  Ali Mohammad  was  t*ommilted 
for  trial  on  a  charge  of  having  murdered  a  Kurmin  woman  named  Jaso- 
dhra  at  or  near  Balrampur  on  September  22nd  1903,  and  was  acquitted 
by  the  Sessions  Judge  on  February  8th  1904.  On  March  3 1st  1904,  an 
appeal  was  presented  to  this  Court  at  the  instance  of  the  Local  Govern- 
ment and  a  warrant  was  issued  for  the  arrest  of  the  acbused  but  he  was 
not  found  till  December  1901.  Heuoe  the  delay  in  the  disposal  o! 
this  appeal. 

At  the  outset  I  must  notice  an  error  on  the  part  of  the  Sessions 
Judge  of  which  the  prosecution  has  good  reason  to  complain.  When  the 
case  was  taken  up  by  the  Sessions  Judge  on  December  18th  1903,  the 
prosecution  requepted  him  to  take  first  the  statement  of  the  approver 
Kasul,  but  the  Judge  refused  to  do  so.  He  recorded  the  statements  of 
Badri,  Ganga,  Qurban  AJi  and  Lotao,  all  of  which  were  short,  ^nd  ho 
adjourned  the  hearing  to  the  following  day  when  he  took  the  statements 
of  Sukai  and  Ishwar  Datt  which  were  also  quite  short.  The  case  wats 
then  adjourned  to  January  2nd.    liasul  was  not  examined   till  Jaiiuary 
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4tb,  vvLeu  he  withdrew  from  the  evidence  which  he  had  given  in  the 
Court  of  the  Committing  Magistrate,  and  stated  that  he  knew  nothing 
whatever  about  the   murder  of  the  woman. 

It  is  competent  to  a  Judge  to  suggest  to  the  prosecutor  that  it  would 
be  convenient  if  a  particular  witness  were  called  at  an  earlier  or  later 
stage  of  the  trial,  but  it  is  not  within  his  province  to  refuse  to  allow  the 
prosecutor  to  call  his  witnesses  in  the  order  which  he  chooses.  In  the 
present  case  it  is  said,  with  what  truth  we  do  not  know,  that  Rasul  was 
bribed  by  the  accused  or  his  friends  between  December  ISth  and  Janu- 
ary 2nd.  Neither  on  the  18th  nor  on  the  19th,  did  the  Sessions  Judge 
devote  more  than  an  hour  or  so  to  the  trial.  No  Sessions  case  should  be 
tried  in  such  a  manner  and  most  certainly  not  an  imporUnt  case  like  this. 
&  «  ijj  o  *  ^  ^ 

Wells,  A.  J.  O— I  am  entirely  in  accord  with  my  learned  colle- 
ague in  his  remarks  about  the  proceedings  of  the  Sessions  Judge.  The 
Judge  has  not  placed  on  record  in  his  notes,  as  he  is  required  to  do  by 
rule  69  of  the  Oudh  Criminal  Digest,  the  fact  of  the  postponement  of  De- 
cember 19th  or  any  reasons  for  the  same. 

I  am  at  a  loss  to  understand  how  he  could  have  thought  it  proper  to 
Ijoitpone  an  important  case  like  this  till  after  the  Christmas  holidays, 
when  he  might  easily  have  linished  all  the  evidence,  which  had  been  sub- 
mitted  to  him  on  the  19th  and  21st  DecemVer. 

Judges  should  realize  that  Sessions  cases  must  not  be  tried  piece- 
meal. Before  commencing  a  trial  a  Judge  should  satisfy  himself  that 
all  necessary  evidence  is  available.  If  it  is  not,  he  may  postpone  the 
case;  but  once  having  commenced,  he  should,  except  for  some  very  press- 
ing reason,  proceed  Jc  c/te  i/t  (?iVm  till  the  trial  is   finished. 
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{14  K.L.B,  312) 

IN  THE  CHIEF  COURT  OF  CRIMINAL  JUSTICE  IN  KATHIAWAD. 

Sep.  6.     [SESSIONS  CASE  No.  4  op  1904-1905]    1904. 

Present :-  C.  A.  Kincaid,  Esq.,  I.  C.  S. 

EMPEROR, 
Versus 
BAI  PANIRAMJI, 

Iieti*acledcofifeB8ion  supported  by  other  cireumetantiea — Mere  threats  not  amount- 
ing  to  extortion  of  cmifession^Native  tc'Une 88— Penal  Goie  {Act  XLV  of  1B60)  S.  302 — 
Murder— Crl.  Pro.  [Act  V  of  ISOi)  i*^.  401—Jiemi88ton  of  sentence  in  special 
ease. 

A  widow  before  entering  her  village  threw  off  her  illegitimate  child  into  a  well, 
oat  of  shame.  When  its  body  was  fonnd  floating,  she  was  questioned.  She  made  a 
full  confesaion.  but  retracted  it  at  the  trial.  She  had  been  seen  nursing  a  child  before 
the  murder.  She  also  admitted  the  body  to  be  her  child's,  when  it  was  found.  Medi- 
cal evidence  showed  that  the  death  had  been  caused  by  tlie  skull  striking  a  hard  sulv 
siance.  Held  that  a  retracted  confession,  if  l^-liered  to  Ije  both  true  and  voluntary,  was 
sifEcient  basis  for  a  conyiction  ;  that,  as  she  had  not  really  alleged  that  she  liad  l>een 
beaten,  it  was  most  unlikely  that  mere  threats  would  elicit  so  full  a  confession  as  this ; 
and  that  the  argument  that  the  evidence  of  her  husband's  brother,  with  whom  she  had 
an  intrigue,  was  opposed  to  the  confession,  was  of  no  avail,  as  a  native  witness  would 
never  admit  that  he  had  an  illicit  intimacy  with  his  brother's  widow. 

Held  further  that  she  having  wished  to  destroy  her  child,  and,  with  the  object  of 
intentionally  causing  its  death,  thrown  it  into  a  well,  the  only  possible  offence  of  which 
she  could  be  convicted,  was  murder,  and  that  she  should  be  transported  for  life,  but 
that  the  case  being  a  sad  one,  the  local  (lovemment  should  be  requested  to  remit 
such  portion  of  the  sentence  as  it  might  think  fitted  to  the  circumstances  of 
the  case. 

Address  to  teek  Membebs. 

The  question  before  the  Court  is  whether  the  accused  did  on  the  12th 
July  1904,  commit  murder  by  throwing  her  infant  daughter  into  a  well  in 
the  limits  of  Jhilana  village. 

The  facts  of  the  case  as  set  forth  by  the  Crown  are  simple  and  shortly 
as  follows.  The  accused's  husband  was  a  Kunbi  cultivator  of  Jhjlana  and 
died  in  the  great  famine  of  St.  1956.  For  some  two  years  after  her  hus- 
band's death  she  continued  to  reside  jointly  with  her  brother-in-law  and 
assist  him  in  the  cultivation  of  his  fields  She  then  contracted  an 
intimacy  with  him  and  became  pregnant.  His  wife,  no  doubt  becoming 
j  ealous,  quarrelled  with  her  and  drove  her  out.    She  went  to  Junagadh 
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where  she  /^ave  birth  to  a  daughter.  Two  months  later  she  wished  to 
return  to  her  father-in  law's  house,  and  left  Jana^qradh  but  before  reach- 
ing Jhilana  she  appears  to  have  been  overcome  by  the  shame  that  she 
would  feel  on  re-entering  her  village  with  an  illegitimate  child  at  her 
breast,  and  under  the  influence  of  this  emotion  she  threw  her  daughter 
into  a  vav  or  stepwell  b3!onging  to  Ladha  Nana  and  soms  little  distance 
outside  Jhilana.  She  then  entered  the  village.  Some  two  days  later  the 
police  patel  received  information  that  a  child's  body  was  floating  in  the 
well.  He  went  to  the  spot  and  placing  a  watchman  on  guard  brought  a 
panch  from  the  village.  The  boly  was  then  taken  out  and  placed  on  a 
cot  outside  the  village  and  the  police  patel  assembled  the  villagers  and 
enquired  whether  any  strangers  had  recently  entered  the  town.  He  thus 
learnt  of  the  accused's  recent  return  and  after  questioning  her 
detained  her.  He  sent  a  report  to  the  Faujdar  who  arrived  the  next 
morning  and  on  the  following  day  committed  the  case  and  sent  the 
accused  to  the  2nd  Cla^a  Magistrate  where  she  raide  a  full  conftss^ion. 

The  defence  have  mainly  pleaded  that  the  confession  is  a  retracted 
one  and  is  unsupported.  It  must,  however,  be  remembered  that  a  retracted 
cDufesBiou  if  believed  to  be  both  true  and  voluntary  is  suflicient  basis 
for  a  conviction.  And  here  the  confession  is  supported  by  a  number  of 
other  circumstances.  First,  it  must  be  borne  in  mind  that  the  accused  has 
not  really  alleged  that  she  was  baa  ten.  She  has  said  that  tha  police  pv 
tel  threataned  li3r.  It  is  moat  unlikely  that  mare  threats  would  elicit 
so  full  and  convincing  a  confession  as  that  made  to  the  2Qd  class 
Magistrate.  Again,  although  the  Committing  Magistrate  very  carelessly 
did  not  ask  her  whether  the  confession  mide  by  her  was  true,  she  admit- 
ted that  sho  had  raide  it  and  did  not  add,  a?  she  did  here  to  the  same 
question,   that  it  was  false  and  extorted  by  threats  of  violence. 

It  his  baaa  argael  thit  tho  brother-in-law's  evidence  is  opp  ^3ed  to 
the  confession.  This,  howdvcr,  is  only  natural.  A  native  witness  would 
never  admit  that  he  had  ha  1  aa  illicit  intima?y  with  his  brother's  widow. 
Moreover  it  is  worth  notice  that  the  reason  he  gave  for  her  expulsion 
from  the  house  was  that  his  wife  quarrelled  with  her.  This  indirectly 
supports  the  Crown  theory.  Again  it  has  baen  proved  by  the  witness 
(l^vindram,  agiinst  whoio  evidea33  nothing  has  baan  said  that  on  the 
evening  of  the  alleged  murder  he  saw  the  accused  nursing  a  child.  The 
defence  has  not  suggested  what  has  happened  to  the  child  if  the  confes- 
sion be  not  true.  Further  as  the  witness  Rama  has  stated,  she  ad- 
mittwl  that  the  dead  body  found   in  the  well  was  that  of  her  child. 
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A^ia  the  medical  evidence  is  strongly  corroborative.  Death  was 
due  to  fracture  of  the  skull  and  appeared  to  hava  been  caused  by  the  skull 
sticking  [  striking  ?  ]  a  hard  subataace  such  [  as  ]  a  stone.  When  the 
accused  threw  the  child  into  the  well  its  head  must  have  come  into  contact 
with  one  of  the  steus  or  the  wall 

If  the  Court  believes  the  evidence,  the  only  possible  offence  of  which 
it  can  convict  the  accuse  i  is  rairder.  As  she  hersslf  ha?  admitted,  she 
wished  to  destroy  her  child  an  I  with  the  object  of  intentionally  causing 
itsde.ath  threw  it  into  a  wjU.  Taa  can  ii  ni  djabt  a  very  sil  one 
but  the  Indian  Penal  Code  was  not  framed  to  meet  special  cases. 
If,  however,  the  members  agree  I  shall  adopt  the  course  very  fairly 
suggested  by  the  Public  Prosecutor  and  respectfully  request  His  Excellency 
in  Council  to  remit  such  portion  of  the  sentence  as  he  may  think  fit. 

^  (Sd.)    C.  A.KINCAID, 

6th  Septemher,  1904.      }  President  d- Judicial  Assistant, 

J  Kathiairad, 


The  members  concurring  with  the  President  are  unanimously  of 
opinion  that  the  accused  is  guilty  of  murder  and  she  is  therefore  sentenced 
to  undergo  transportation  for  life.  The  members  however  request  the 
President  to  move  His  Excellency  in  Council  to  take  a  merciful  view  of 
the  case  and  reduce  her  sentence  to  such  a  term  as  he  may  think  fitted 
to  the  circumstances  of  the  case. 

>)  (Sd.)    C.  A.KINCAID, 

6th  September,  1904.      ^  President  cO  Judicml  AKsistant, 

J  Kathiauad, 

(Sd.)    K.DIPSINGJI. 

(Sd.)    ANANDRAI  H.  DAVE. 

(Sd.)    KESHAVRAM  FAKIRBHAI. 
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{14  K.  L.  7?.,  316] 

IN  THE  CHIEF  COURT  OF  CRIMINAL  .lUSTICE  IN  KATHIAWAD. 

Sep-  5    [SESSIONS  CASE  No.  2  of  1904-1905]    1904. 

Present  :— C.  A.  Kincaid,  Esq.,!.  C.  S. 
EMPEROR, 
YersuB 
1.  DHANA  PANCHA,  2,  PHURAPANCHA  3.  KANA  UKA. 

Penal  Ood£  [Act  XLV  of  1S60)  Sees,  302,  325--Murder  and  grievoug  huH- 
Intention  and  hnoicledge — Common  ohjeet^Provoeation — Subordinate  offenders  liaUe  to 
less  punishment. 

Three  shepherds,  on  being  pursued  by  the  owner  of  a  haygtack,  on  which  they 
had  been  feeding  their  sheep,  made  a  stand  and,  as  the  owner  rushed  at  one  of  them 
intending  probably  to  take  him  to  the  police,  the  others  rescued  him,  while  that  shep- 
herd, angry  at  the  owner's  rough  treatment,  struck  him  with  his  stick.  There  being 
no  evidence  of  further  beating  except  the  hearing  of  his  voice  asking  for  mercy,  and 
his  body  having  been  found  some  days  later  devoured  by  jackals,  it  could  not  be 
ascertained  whether  he  died  by  that  blow  or  by  other  blows,  if  any,  dealt  by  them,  bat 
that  shepherd's  stick  was  ironshod  and  found  split  while  those  of  the  others  were  not 
ironshod  and  found  intact.    They  were  all  charged  with  murder. 

Held  that  the  offence  was  really  one  of  grievous  hurt,  the  shepherd  having  lost 
his  temper  and  in  the  coarse  of  the  struggle  given  him  a  blow  which  probably  fractured 
his  skull ;  that,  as  the  3  accused  were  all  fighting,  the  principal  offender's  act  was  done 
in  furtherance  of  their  common  object ;  and  that  therefore,  they  were  all  guilty,  bat 
that  the  other  two,  having  taken  a  subordinate  part,  should  be  punished  less. 

Address  to  the  Members. 

The  three  accused  stand  charged  with  having,  on  the  14th  May  1904, 
committed  murder  by  causing  the  death  of  Kunbi  Rama  Bechar  of 
Dharai  and  of  having  thereby  committed  an  offence  punishable  under 
Section  302, 1.  P.  Code. 

The  questions  for  the  Court  to  consider  are  whether  the  accused  or 
any  of  them  have  caused  the  death  of  Rama  Bechar. 

If  so,  are  they  or  any  of  them  guilty  of  murder  ? 

If  not,  are  they  or  any  of  them  guilty  of  any  other  offence? 

The  facts  of  the  case  are  somewhat  as  followH  ; 

On  the  day  of  the  alleged  offence  the  deceased  left  his  father  to 
watch  their  haystack  which  was  some  little  way  out  of  the  village  of 
Dharai  and  which  was  exposed  to  the  depredations  of  the  shepherds  of 
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Yavdi,  who,  as   Bechar  has  stated,  used  almost  every  day  to  coms  and 
feed  their  goats  on  it.    On  his  way  at  about  1  p.  m.  he  called  at  the  house 
of   his  boy  friend  Walo  whom  he  invited  to  go  with  him  to  the  stack, 
from  which,  as  he  could  s'^  from  the  top  of  a  tamarind  tree,  some  shep- 
herds were  grazing  their  goats.    Walo  started  with  him  but  feeling  faint 
from  the  May  sun  returned  to  his  house.     Evening  feU  but  Rama  did  not 
return  and  as  Walo  was  wondering  what  had  happened  to  him,  Rama's 
father  Bechar  came  to  enquire  aft^r  his  son.    Walo  told  him  what  he 
knew  and  Bechar  went  towards  the  stack  but  could  not  find  Rama.    He 
then  went  to  the  police  patel  who  suggested  that  the  boy  had  gone  away 
somewhere.    Bschar  went  to  the  surrounding  villages  to  make  enquiries 
but  was  unsuccessful.    Some  5  or  6  days  after  Rama's  disappearance  the 
police  patel  received  information  which  caused  him  to  send  for  Bechar. 
On  the  20th  May  about  9  a.m,  the  police  patel  and  a  panch  went  to  the 
boundary  between  Vavdi   D?vlia  and   Dharai.    There  Bechar  saw  some 
ribs,  a  skull  some  shoes  and  a  jacket  which  he  was  able  to  identify  as  his 
son's  by  the  trou3er  string  which  he  had  half -knitted  and  which  was 
found  in  the  pocket.     The  spot  where  these  remains  were  found  is  on 
the  frontier  of  three  jurisdictions.  So  the  same  evening  the  Faujdars  of 
Babra,  Chital  and  Thana  Devli  arrived.    On  the  21st  they  all  three  went 
with  Bechar  to  the  spot.    After  an  examination  of  the  place  the  Faujdars 
formed  the  opinion  that  the  place  where  the  shoes  lay  and  which  was 
trampled  down  had  been  the  scene  of  an  offence.    They  separated,  all 
agreeing  to  make  enquiries.    The  Faujdar  of  Chital  returned  to  Chital 
on  other  business  and  on  the  26th  returned  to  Vavdi.    On  that  date  he 
arrested  the  three  accused.    He  also  learnt  from  the  police  patel  that 
Vashram  and  Kashio  had  been  on  the  day  of  the  offence  with  the  three 
accused  and  from  them  he  learnt  the  circumstances  which  they  have 
related  in  Court.    A  search  for  the  accused's  sticks  was  made  and  those 
of  accused  2  and  3  were  found  in  their  houses  where  they  were  identified 
by  the  two  boys.    On  the  following  day  in  the  presence  of  a  panch  and 
all  the  3  Faujdars,  the  accused  pointed  out  a  well  in  an  irrigated   field 
called  Bavavali   wadi.    It  was  first  vainly  dragged  with  a  hook   but 
eventually  a  diver  brought  out    a  bundle  containing  a  bloodstained 
waistcloth  and  turban.     The  accused  then  led  the  way  to  a  well  in 
another  irrigated  field  called  Baiwali  vadi.    Here  again  a  diver  brought 
out  a  package  containing  a  pair  of  trousers  wrapx)ed  round  a  jaw  bone 
and  a  rib.    The  clothes  were  all  identified  by  Bechar  as  Rama's.    The 
accused  1  then  pointed  out  the  place  wherQ   bQ  had  hidden   his  brokeu 
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Stick,  and  here,  although  the  stick  itself  was  missing,  the  party  found 
some  splinters  of  a  lutlii.  The  accused  lastly  pointed  out  the  spot  where 
the  offeuce  had  taken  place.  It  was  the  same  as  that  pointed  out  by  the 
two  boys  and  where  the  deceased's  shoes  had  been  found,  On  the  27th  the 
three  accused  were  seat  to  the  Chital  Tiiandar.  The  case  was  committed 
on  the  2lst  June  for  trial  by  the  Faujdar  of  Thana  Devii  in  whose  limits 
the  offence  is  said  to  have  occurred.  The  Nyayadhish  of  Thana  Devli 
committed  the  case  here. 

The  Court  will  probably  have  little  difficulty  in  accepting  Bechar's 
evidence  and  Walo's.  If  believid,  it  establishes  that  Rama  went  to 
hunt  away  soma  shepherds— a  class  to  which  the  accused  belong — from 
the  haystack  bsloaging  to  himsalf  and  his  father,  and  that  he  never  after 
reappeared.  The  next  witness  was  Vashram  Amro.  The  accused  3  has 
indeed  laid  a  charge  of  enmity  against  him  but  this  has  been  recklessly 
made  in  exactly  the  same  way  by  all  the  accused  against  Kashio  and 
Vashram  Dawo.  Vashram  Amro,  who  to  me  appeared  a  perfectly 
straightforward  witness  has  stated  that  he  saw  these  very  hharoads  graze 
their  goats  by  Rama's  stack  and  that  he  saw  Rama  run  from  Dharai  to 
drive  them  off.  It  is  thus  established  that  Rama  went  to  drive  away  the 
accused  from  his  stack  and  never  came  back  again.  The  next  two  wit- 
nesses Vashram  Bawo  and  Kashio  have  been  attacked  by  Mr.  Trimbaklal 
as  unwilling  witnesses,  bullied  into  giving  false  evidence  by  the  police. 
The  accused  have  charged  them  with  willingly  giving  false  evidence  out 
of  an  enmity  that  has  lasted  for  five  years.  These  ph'as  are  obviously 
mutually  destructive.  Mr.  Trimbaklal  has  relied  on  the  statements  in 
the  Lower  Court  where  the  two  boys  who  are  first  cousins  of  Bhuro  and 
related  to  Kano  have  not  mentioned  them  as  present.  In  the  Chital 
Thandar's  Court,  however,  the  two  boys  told  exactly  the  same  story 
as  here  and  that  is  the  earliest  statement  made  by  them.  It  has  been 
said  that  here  they  are  residing  with  the  Faujdar  but  all  the  witnesses 
have  put  up  at  the  place  where  they  would  naturally  have  been  expected 
to  stay,  namely,  the  utaro  of  their  durbar  Lakhman  Wala  The  explanation 
of  the  discrepancy  is  probably  that  the  two  boys  were  anxious  to  save 
their  relations  and  omitted  in  the  liower  Court  the  names  of  to  two 
accused,  who,  as  I  shall  show  later  on  took  the  least  prominent  part  in 
the  death  of  Rama.  In  this  court,  moreover,  the  two  boys  were  cro&s- 
examined  and  their  story  was  in  no  way  broken  down.  If  their  evidence 
b3  b3lieved  th3   guilt   of  the   accused  is  clearly    established.     They  and 
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the  two  boys  left  Vavdi  to  graze   their  goats.     They  watered    them  at  a 
field  called  Bhogani's  vadi  and  then  removing  the  brambles  from  Bama's 
stack  let  tha  g^Ats  eat  ths  hiy.     Rimicam^  ruaniiig  up   and  all   five   ran 
towards  Vavdi.     Ha  pursued  them  to  the  boundary  where   the  herdsmen, 
no  doubt  regainino:  confidence    from     finding    themselves   within   the 
limits  cf  their  own  villago  made  a   stand.      Rima   rushed  at  Dhano,    in- 
tending probably  to  drag  him  to  Dliorai  and  hand  him   over  to  the  police. 
Bhuro  and  Kano  rescued  him  and  then  Dhano,   angry  no  doubt  at   Ramans 
rough  treatment,  struck  him  with   bis   stick.     The  boys   who   had  been 
sent  on  ahead  with  the  goats  saw  nothing  more  but   Kashio  heard  Rama's 
voice  asking  for  m3rey.     The  boys  were  overtaken  near  Vavdi  village  and 
were  ordered  to  hold  their  tongues  about   what  had   happened.     Thus  if 
the  evidence  of  Kashio  and    Vishram   be    believed— and  I   see  no  reason 
why  it  should  be  rejected— it  becomes   easy  to   piece  together   what  hap- 
pened.     Mr.   Trimbakrao  has  tried  to  discredit  the   finding  of  Rama's 
clothes  and  has  asked  how  the  jaw  bone  came   into  the  bundle.     I   think 
this  is  what  happened.      The    accused  frightened  at  Rama*d  death  first 
hastily  placed  the  body  under  the    bramble  where  blood   and  hair  were 
found  and  left  it.     The  jackals  discovered  it  and  in  their  efforts   to  eat   it 
dragged  parts  of  it  outside  the    bush.     The  shepherds   passing  that  way 
a  day  or  two  later  were  horrified    to  find  a  jaw  bone  and  a  rib  or  two  ly- 
ing with  the  trousers    and   turban   outside  the  bramble^     They   picked 
them  up  and  hid  them  in  the  two  wells  where  they  were    afterwards  poin- 
ted out  to  the  Faujdars.  '  The  remainder  of  the  bones    were  at   that   time 
lying  in  th>  bush.     But  the  jackals  again  visited   the  spot  and  dragged 
out  several  more  bones  and  the   skull  and   left  them  in   the  place  where 
they  were  first  seen  by  Bechar  and  the  police   patel. 

Mr.  Trimbakrao  has  askftd  the  court  to  discredit  the  evidence  be- 
cause of  the  panchnama  made  on  the  20th  by  the  police  patel  of  Devlia. 
I  confess  that  this  panchnama  is  inconsistent  but  it  only  described  the 
impressions  of  the  panch  and  of  the  Devlia  police  patel  who  was  prob- 
ably unwilling  to  admit  that  an  offence  had  taken  place  in  his  limits. 
And  here  I  would  call  the  court's  attention  to  the  evidence  of  the  Fauj- 
dar  of  Thana  Devli  who,  possibly  prejudiced  by  the  police  patel's  ac- 
count, at  first,  as  he  has  frankly  admitted,  did  dot  take  the  same  view  as 
the  other  two  Faujdars  but  was  subsequently  convinced  when  the  ac- 
cused pointed  out  the  spot  as  the  scene  of  the  offence.  Again  the  reasons 
given  in  the  panchnama  are  not  very  convincing.     The  principal  reason 


Digiti; 


zed  by  Google 


200  TsB  Cbihihal  La^w  Joubkal  Rbpobts.  [Vol.  II 

ESIPEEOR  V,   DHAKA  PANCHA. 

is  that  the  shoes  looked  new  and  did  not  seem  to  have  been  exposed  for 
BO  long  to  the  weather  and  further  that  if  they  had  lain  there  animals 
would  have  eaten  them.  The  reply  to  this  appears  to  be  that  the  wea- 
ther in  May  is  perfectly  dry  and  shoes  would  no  more  suffer  from  expo- 
sure to  it  [them?]  than  if  they  were  kept  in  the  house.  And  as  a  matter  of 
fact  jackals  have  chewed  away  the  tags  of  the  shoes —the  only  eatable 
part.  The  rest  of  the  shoe?  are  heavily  covered  with  brass  work. 

If  the  accused  be  found  by  the  court  to  have  caused  the  death  of 
Rama,  the  question  arises  of  what  offence  they  are  guilty.  '^^^Yhey  have 
been  charged  with  murder  but  the  charge  has  been  improperly  framed 
nd  the  accused  have  not  been  charged  with  having  intentionally  caused 
Ramans  death  or  to  have  caused  it  by  an  act  which  they  knew  likely  or 
in  the  ordinary  course  of  nature  to  cause  death. 

The  offence  is  really  one  of  grievous  hurt.  Dhano  lost  his  temper 
and  in  the  course  of  the  struggle  gave  Rama  a  blow  with  an  ironshod 
stick  which  probably  fractured  his  skmll.  As  the  three  accused  were  all 
fighting  Rama,  Dhano's  act  was  done  in  furtherance  of  the  common  ob- 
ject and  they  all  appear  to  be  guilty  under  sec.  325.  The  court 
in  awarding  punishment  will  bear  in  mind  that  the  accused  2  and  B'a 
sticks  are  not  shod  with  iron. 

1  (8d.)  C.  A.  KINCAID, 

V 

3rd  Seytembery  1904.  J  Judicial  Assistant  Kathiatoad. 


The  court  is  unanimously  of  opinion  that  the  three  accused  are  guil- 
ty under  Section  325  of  causing  grievous  hurt  to  the  deceased  Rama. 
The  accused  1  as  the  principal  offender  is  sentenced  to  undergo  rigorous 
imprisonment  for  two  years.  The  accused  2  and  3  who  only  took  a  sub- 
ordinate part  in  the  offence  are  hereby  sentenced  to  undergo  3  months' 
rigorous  imprisonment. 

^  (Sd.)     C.  A.  KINCAID, 

5th  September^  1904.     J  President  S  Judicial  Aasiatant. 

(Sd.)  K.  DIPSINQJI. 
(Sd.)  ANANDRAL  H,  DAVE. 
(Sd.)  KESHAVRAM  FAKIRBHAI. 
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(/.  L.  li.  32  Cal,  247.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

March  21    [CRIMINAL  APPEAL  No.  384  op  1934]    1904. 
Preeent : — Mr.  Justice  Ameer  Ali  and  Mr.  Justice  Pratt. 
SARAT  CHANDRA  GHOSE, 
Versus 
EMPEROR. 

Post  Offlce  Act  [VI  of  1898),  s«.  SO,  61  —Ohicene  Poat-cards  sent  by  Post—Ohseemhj, 
test  of. 

To  send  by  post  a  post-oarti  contaiaiag  language  of  an  obscene  character 
is  an  offence  under  s.  61  read  with  s.  20  of  the  Indian  Post  Office  Act  (VI 
of  1898). 

The  test  of  obscenity  is :  whether  the  tendency  of  the  m:itter  is  to  deprave  and 
corrupt  the  minds  of  tho39  who  are  op3n  to  imn^ral  inflaoac33,  and  into  whose  hands 
the  publication  may  fall. 

The  facts  briefly  are  : 

The  proprietor  of  a  Medical  Shop  t  ransmitted  by  post  some  post-cards  containing 
an  advertisement  of  a  specific  medicine  the  use  of  which  was  alleged  to  increase  sexual 
power.  The  advertisement  was  couched  in  indecent  teims  inaBmuch  us  it  picmised 
even  to  the  old  the  enjoyment  of  the  pleasures  of  youth.  Vpm  conviction  under  s.  Gl 
of  the  Post  OfEce  Act  (VI  of  1898),  the  High  Court  was  moved  on  its  revision  side 
on  the  ground  that  there  was  no  criminal  intention  in  circulating  the  post-cards,  on 
the  contrary  the  intention  was  to  do  good  to  the  suffering  public. 

Babu  Rajendra  Chandra  Chakravarti,  for  the  petitioners. 

/Ill|eer  All  ai|d  Pratt,  J  J.— The  petitioners  have  been  convict- 
ed under  section  61  of  the  Indian  Post  ODSce  Act,  1898,  of  sending  by 
post  a  post-card  containing  language  of  an  obscene  character.  In  Queen 
V.  HieJdin  [\)  it  was  laid  down  that  "  the  test  of  obscenity  is  this,  whether 
the  tendency  of  the  matter  is  to  deprave  and  corrupt  the  minds  of  those 
who  are  open  to  immoral  influences,  and  into  whose  hands  the  publication 
may  fall."  That  case  was  followed  in  Empresa  of  India  v,  Indannan 
(2)  and  Queen-Empress  v.  Parashram  Yeshvant  (S).  Applying  that  test 
to  the  language  of  the  post-card  in  the  present  case,  we  think  it 
is  distinctly  obscene  and  we  accordingly  reject  this  application  for 
revision. 

Application  refused, 

(1)  (1868)  L.  R.  3  Q.  B.  360,  371     (2)  (1831)  L  L.  R,  3  All.  857. 
(3)  1896)  L  L.  R,  20  Bom.  193. 
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UnOLANATH  SIKGO  V,  WOOD. 

[L  L.  R,32  Cal,281,) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTPA. 
July  28  [CRIMINAL  REVISLON  No.    716  of  1904]     1904, 

Present :  —Mr.  Justice  Pratt  and  Mr.  J  ustice  Handley. 
BHOLANATH  SINGH, 
Versus 
WOOD. 
Criminal  Procedure  Code  [Act  V  of  ISOS),  s^s.  145,  1 16^Pai'tic8-~Mannger    made 
parly— Irregularity  -Jurisdiction — Easement  or  other  rigid  Encroachment — Pofsession 
-Title. 

To  make  the  manager,  instead  of  his  employer  the  Zamindar,  n  party  to  pro- 
ceediD<»8  under  8. 145,  Cr.  P.  C,  is  a  mei-e  irro.cjiilarity,  or  at  most  an  error  of  law,  wbich 
does  not  affect  a  Magistrate's  Jurisdiction. 

Where  a  person  claims  no  easement  or  customary  right,  any  intermittent 
encroachment  on  his  part  would  not  affaot  the  tUlo  or  possession  of  the  superior  land- 
lord. 

The  possession  of  the  intruder,  ineffectual  for  the  purpose  of  transferring  title 
ceases  upon  its  abandonment  to  be  effectual  for  any  purpose.  It  does  not  leave 
behind  it  any  cloud  on  the  title  of  the   rightful  owner. 

The  material  facts  appear  from  the  Judgment :  — 

Mr.  Jackson  (Babu  Dasharatht  Sanyal  with  him)  showed  cause. 

Mr.   Donogh  (Babu  Joy    Gopal   Ghose  with  him),  for  the   petitioner. 

Pratt  and  H&ndley,  JJ.— The  parties  to  this  case  under 
section  145  of  the  Criminal  Procedure  Code  are  J.  B.  Wood,  Manager  of 
the  Nawab  of  Murshidabad,  first  party,  and  Bholanath  Singh,  second 
party.  The  latter  holds  from  the  Nawab  an  istemrari  settlement  of 
Kalma  Pukhuria  mouza,  and  this  case  relates  to  the  possession  of  some 
6,000  bighasof  jungle  adjoining  that  mouza.  By  his  written  statement 
Bholanath  Singh  does  not  claim  any  rights  in  the  nature  of  an  easement 
or  customary  right,  but  avers  that  the  jungle  is  part  of  his  istemrari  pro- 
perty, and  that  he  has  always  possessed  it  as  such. 

The  Nawab  claims  the  jungle  as  khaSj  and  on  this  the  Magistrate 
observes  '*  one  thing  is  clear,  viz  ,  that  all  jungles  in  the  pergana  are 
khas.  This  is  admitted  by  the  second  party.  No  j ungle  is  settled  with 
any  tenant. " 

In  the  result  the  Magistrate  finds  that  the  second  party  had  encro- 
ached on  some  of  the  jungle  close  to  his  mouza,  and  that  he  may  have  cut 
a  few  trees,  but  that  any  extensive  encroachment  would  have  been  at 
once  noticed  and  resisted.    He  concludes  that  **in  the  main  the  first 
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party  has  really  been  in  possession  of  the  major  portion  of  the  jungle 
landg  in  dispute,  "  and  as  the  extent  of  the  second  party's  encroachment 
was  uncertain  and  indefinite,  he  adjudpres  possession  of  the  entire  jungle 
to  the  first  party. 

The  points,  raised  before  us  on  behalf  of  the  second  party 
are— 

(ij  that  the  Magistrate  had  no  jurisdiction  to  make  tbe  manager  a 
party  instead  of  his  employer  the  zemindar, 

(ii)  that  on  his  findings  the  Magistrate  was  bound  either  to 
apportion  the  possession  of  the  jungle,  or,  if  unable  to  do  so, 
to  attach  the  whole  under  section,  140  of  tlie  (Jriminal  Procedure 
Code. 

As  regards  the  first  contention  we  are  of  opinion,  that  the  course 
adopted  by  the  Magistrate  was  a  mere  irregularity,  or  at  most  an  error 
of  law  which  does  not  affect  his  jurisdiction.  That  was  tbe  view  ex- 
pressed by  some  of  the  Judges  in  the  Full  Bench  case  of  Dhondhal  Singh 
V.  FoUet  (I) ;  aad  though  that  case  referred  to  the  manager  of  a  landlord 
beyond  tbe  jurisdiction,  the  observations  to  which  we  allude  are  general 
enough  to  cover  a  case  like  the  present  one. 

As  regards  the  second  point,  wo  think  that,  though  the  Magistrate's 
reasoning  may  not  be  altogether  correct,  his  order  is  right  and  should  not 
be  interfered  with.  It  is  found  that  the  jungle  is  the  hhaa  property  of 
the  Nawab,  and,  therefore,  as  the  second  party  claims  no  easement  or 
customary  right,  any  intermittent  encioachment  on  his  part  would  not 
affect  the  title  or  possession  of  the  superior  landlord,  as  was  stated  in 
Framji  Curaetji  v.  Goculdaa  Madlwwjl  (2) :  "  In  this  country  such 
a  user  excites  no  particular  attention.  It  is  neither  meant  to  de- 
note, nor  understood  as  denoting,  a  claim  to  the  ownership  of  the 
land. " 

Here  it  was  easy  for  the  second  party  to  cut  a  few  trees  or  filch  some 
underwoxl  without  attracting  notice,  and  such  acts  would  not  oust  the 
landlord's  poas^^ssion,  as  was  observed  by  Lord  Macnaghten  in  Agency 
Company  Y. Short  (Z):  "The  possession  of  the  intruder,  ineffectual  for 
the  purpose  of  transferring  title,  ceases  upon  its  abandonment  to  be 
effectual  for  any  purpose.  It  does  not  leave  behind  it  any  cloud  on  the 
title  of  the  rightful  owner. 

U)  (1904)  T.  L.  R.  31  Calc.  48.  (2)  (1892)  I.  L.  R.  10  Bora.  338.  341. 

(3)  (1888)  L.  R.  13  App.  Cas.  793,  799. 
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The  result  is  that  the  Rule  must  be  discharged. 


Rule  discharged. 


(L  L.  R.  32  Cat.,  292.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Jan.  4    [CRIMINAL  REVISION  No.  1128  of  1904]    1905. 

Vresent  :--Mr.  Justice  Qeidt  and  Mr.  Justice  Mookerjee. 

RATAN  MONI  DEY, 

Veraxia 

EMPEROR. 

PenalCode  {Act  XTjV  of  I860),  8.  lOl— Attempt  hy  a  pnhlie  servant  to  obtain  an 
Wegal  gratification— Dematid  of  Dasturi  by  a  Ciril  Court  peon. 

Where  a  Civil  Court  peon  demanded  Dasturi  as  a  motive  or  reward  for  serving 
Summons  without  an  identifier  : 

HeZd— That  the  request  for  Dutituri  constituted  an  attempt  to  obtain  an 
illegal  gratification  within  the  meaning  of  s.  161,  of  the  Indian  Penal  Code. 

The  material  facts  appear  from  the  Judgment  of  the  Court. 

Babu  Dasliarathi  Sanyal,  for  the  petitioner. 

The  Deputy  Legal  Remembrancer  {Mr.  Douglas  White)  for  the  Crown. 

Qeldt  and  Mookerjee,  JJ.— The  petitioner  has  been  convicted 
of  attempting  to  obtain  for  himself  some  gratification  other  than  legal 
remuneration  as  a  motive  or  reward  for  doing  an  official  act,  and  has  been 
sentenced  to  six  months'  rigorous  imprisonment. 

A  Rule  was  issued  by  this  Court  to  show  cause  why  the  conviction 
and  sentence  passed  on  the  petitioner  should  not  be  set  aside  on  the 
ground  ^that  the  facts  found  in  the  judgment  do  not  constitute  an 
attempt  to  commit  an  offence  under  section  161  of  the  Indian  Penal 
Code,  and  also  to  show  cause  why  the  sentence  should  not  be 
modified. 

The  petitioner  was  a  Civil  Court  peon  and  as  such  he  had  to  serve 
summonses  on  the  witnesses  in  a  suit  instituted  by  the  firm  in  which  the 
complainant  was  the  head  gomastha.  He  asked  the  complainant  to 
pay  him  dxistnri  if  he  wished  him  to  serve  the  summonses  without 
an  identifier,  and  this  is  the  act  for  doing  which  he  has  been  con- 
victed. 

It  is  urged  on  his  behalf  that  the  fads  fcund  do  not  c(Estitute  an 
rltcnit  tc  cltain   tie  dviivu.    "With   this  argi^ncent  we  are  unable  to 
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agree.  It  appears  to  U3  that  the  attanapt  waa  complete  when  the  demand 
was  made  ;  there  was  nothing  farther  for  the  petitioner  to  do  to  complete 
his  attempt.  He  made  the  request,  and  it  lay  with  the  person  from  whom 
he  demanded  the  money  ij  comply  with  the  request  or  not.  We  are  in 
complete  agreement  with  the  opinion  expressed  by  Mr.  Justice  Pearson  in 
Empress  of  India  v.  Baldeo  -"^ahal  (I)  where  that  learned  Judge  lays  down 
that  to  ask  for  a  bribe  is  an  attempt  to  obtain  one. 

The  learned  pleader  who  appeared  on  bahalt  of  the  petitioner  quoted 
several  cases  to  show  what  is  an  attempt  and  what  is  not.  We  need  not 
refer  to  these  in  detail.  We  may  take  the  case  of  the  woman  who  was 
convicted  of  having  attempted  to  commit  suicide,  reported  in  Queen- 
Empress  V.  Ramahka  (2).  In  this  case  the  woman  had  run  towards  a 
weU  with  the  intention  of  jumping  down  it.  Here  it  was  held  that  there 
was  no  attempt  to  commit  suicide,  and  the  reason  is  obvious.  The  mere 
running  would  not  put  an  end  to  her  life  ;  there  was  some  further  act  to 
be  done,  namely,  jumpiug  down  th3  well,  before  the  attempt  would  be 
complete. 

In  the  case  before  us,  there  was  nothing  further  for  the  petitioner 
to  do ;  he  made  the  request  and,  as  wo  have  said,  whether  he  received  the 
gratification  or  not  did  not  depend  on  himself  but  on  the  person  from 
whom  it  was  demanded. 

As  regards  the  sentence,  we  are  of  opinion  that  in  the  circumstances 
of  the  case  it  is  not  too  severe.  The  petitioner  uDt  only  demanded  the 
reward  but  refused  to  serve  the  summons  if  it  were  not  paid,  and  also 
used  abusive  language  towards  the  complainant. 

We  accordingly  see  no  reason  to  interfere.     The  Rule  is  discharged. 
The  petitioner  must  be  called  on  to  surrender  and  to  serve  the  remain- 
der of  the  sentence. 

Kule  discharged. 


(1)  (1870)  1.  L.  R.  2  All,  Zy'\,  2.jJ.         (l>)  (l8St)  I.  L.  U.  8  Mad.  5. 
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IMAM  DIK  17    IMPESOR. 
(6  P.  L.  iZ  ,  90  ) 

IX  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

Dee.19    [CRIMINAL  Appeal  No.  594  of  1904]     1904. 

Present  -.—Sir  William  Clark,  Kt ,  Chief  Judge 

and  Mr.  Justice  Reid. 

IMAM  DIN,— Appellakt, 

Versus. 

EMPEROR— RK3P0KDEKT, 

Sen'ence--Preoioua  conciction—Ecidenee-haracter—Statement  by  accused  a$ 
informer  in  another  caee  admitting  long  series  cf  thefts  committed  by  him. 

The  accused  on  conviction  of  an  offence  under  section  457  of  the  Indian  Penal 
Code  was  sentenced  to  transportalion  for  life.  The  Sessions  Judge  who  convicted  the 
accusod  took  into  consideration  against  him  his  two  previous  convictions  and  a 
statement  made  hy  him  as  informer  in  another  case  wherein  he  had  admitted  having 
committed  a  long  series  of  thefts  and  burglaries  and  that  he  belonged  to  a  gang  of  dacoiU. 

The  Chief  Court  on  appeal,  without  deciding  the  question  of  admissibilitj  in  evi- 
dence of  the  previous  statement  of  the  accused,  reduced  the  sentence  to  one  of  sereo 
years'  transportati  m. 

Appeal  from  the  ord'r  of  A.  E.  Martincau  Esquire,  Sessions  JudUe, 
Lahore  Division,  dated  tlic  Sth  August  1001,  convicting  the   appellant. 

Mr.  Robinson,  Government  Advocate,  for  Respondent. 

Judgment. 
Clarky   C.  —On    tic  facts  there  is  no  possibilily  of  doubt  as 
to  appellant's  guilt,  he  was  caught  almost  in  the  act  of  committing 
the  burglary,  and  there  is  no  reason  to  discredit  the  evidence. 

The  only  question  is  whether  the  Sessions  Judge  in  awarding 
punishment  was  right  in  taking  into  consideration  the  appellant's 
deposition  as  an  informer  in  a  case  under  section  101,  Indian  Penal 
Code. 

He  there  admitted  having  committed  a  long  series  of  thefts 
and  burglaries  and  that  he  belonged  to  a  gang  of  thieves. 

On  the  one  hand  it  may  be  argued  that  the  pardon  implied  that 
nothing  then  stated  should  be  allowed  to  betaken  into  account  against  him 
thereafter. 

On  the  other  hand  it  may  be  argued  that  the  pardon  referred  only 
to  the  past,  and  that  the  offence  of  which  appellant  has  now  been  con- 
victed, having  been  committed  subsequent  to  his  deposition,  a  previous 
offence  though  only  proved  by  his  deposition  and  pardoned,  may  be  taken 
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into  accouot  in  punishing  Uim  for  the  ofTeacd  for  which  he  has  now  been 
convicted. 

The  learned  Government  Advocate,  who  was  called  upon  by  us  to 
appear  in  the  case,  is  of  opinion  that  the  previous  deposition  should 
not  be  taken  into  account  in  awarding  punishment,  and  we  think 
that  the  appellant  should  at  all  events  be  given  the  benefit  of  the 
doubt. 

There  are  2  previous  convictions  : — 

1.  Burglary  in  1902,  one  year's  imprisonment, 

2.  Receiving  stolen  property  1003,  25  stripes. 
This  was  a  bad  case  of  burglary  by  night. 

We  accept  the  appeal  so  far  as  to  reduce  the  sentence  to  seven  years' 
transportation. 

Appeal  accepted. 


(0  P.  L.  R.,  ]12) 
IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

Jan.  17  [CRIMINAL  REVISION  No.  1299  of  1904]  1905, 

Presoit  :-  -Mr.  Justice  Chatterji,  C.  I.  E. 

KAMR-UD-DIN,-^PKTmoiiEB, 

Versus 

EMPEROR,— Respondent. 

Penal  ^lole  [Act  XLV  of  1360),  SettionB  304  A   cuul  333— Causing  death   hy  raeh 
awl  negllgetU  act — Ra'Uukiys  Act  (IX  of  [1890),  Section  107— False  declaration  of  goods 
—  Fireicorka  declared  as  locks —Explosion  of  firetcorhs  causing  death  of  a  coolie. 

The  accused  sent  two  boxes  to  the  East  Indian  Railway  at  Delhi  Station  con- 
taining fireworks  declariog  them  to  contnin  iron  Iccks  with  the  result  that  in  loading, 
one  of  the  boxes  exploded  killing  one  coolie  and  seriously  injuring  another  and  for 
this  he  was  convicted  under  sections  304  A  and  338  of  the  Indian  Penal  Code. 

Heldf  that  the  conviction  was  right,  though  if  no  injury  had  been  done  to  any 
person  the  accused  could  have  been  guilty  only  of  an  offence  under  section  107  of  the 
Indian  Railways  Act  for  making  a  false  declaration.  In  cases  of  this  kind  it  is  no 
defence  that  the  deceased  was  guilty  of  contributory  negligence* 

Petition  under  section  439  of  the  Criminal  Proceduve  Code,  for 
nmsion  of  the  order  of  S.  Cliff ord^  Esquire,  Sessions  Judije,  Dehli^ 
Dit)iiion,  dated  the  13th  September  1004,  affirming  the  order  of  0,  F. 
Lumsden,  Esquire,  District  Ma(jistrate,  Delhi,  dated  the  20th  August  1904, 
convicting  th$  peiiiioner. 
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Messrs  Qrey  and  Q^jHcI  Advocates,  for  Petitioner. 
The  Government  Advocate,  for  Respondent. 

JurcMEKT. 

Chati^rJI)  J,— The  accused  is  said  to  have  sent  two  boxes  to  the 
East  Indian  Railway  at  Delhi  Station  containing  fire-works  falsely 
declaring  them  to  contain  iron  locks  with  the  result  that  in  loading,  one 
of  the  boxes  exploded  killing  one  coolie  and  seriously  injuring  another 
engaged  in  the  work  and  damaging  the  Railway  waggon  in  which  it  was 
placed,  and  has  been  convicted  under  sections  304A  and  338,  Indian 
Penal  Code,  and  sentenced  to  two  years'  rigorous  imprisonment  and  Rs, 
1,000  6ne. 

The  present  application  for  revision  challenges  the  findings  of  the  two 
lower  (Courts  on  facts  as  well  as  law,  and  both  questions  have  been  argued 
at  length  by  counsel  before  me. 

On  the  facts  I  have  no  difficulty  in  agreeing  with  the  Sessions  Judge 
and  the  District  Magistrate  that  the  accused  knowingly  sent  the  boxes 
through  two  coolies  to  the  Railway,  and  that  they  were  not  taken  by 
mistake  by  the  coolies  instead  of  two  other  boxes  containing  locks  which 
were  lying  at  the  same  place.  I  accept  without  hesitation  the  statement 
of  the  coolies  that  the  accused  himself  pointed  out  the  boxes  to  them  and 
disbelieve  the  story  for  the  defence  that  the  accused  did  not  go  himself 
but  sent  the  coolies  with  the  key  of  the  room  in  which  the  boxes  were 
lying  in  order  to  bring  them,  as  it  is  unsupported  by  reliable  evidence  and 
most  improbable  in  itself. 

If  nothing  else  had  happened  the  accused  could  have  been  convicted 
un  Jer  section  107  of  the  Indian  Railways  Act,  for  making  a  false  declaration 
in  respect  of  the  two  boxes  consigned.  But  the  essence  of  the  offence  here 
is  that  the  act  of  the  accused,  in  not  declaring  the  true  nature  of  tbe 
articles  contained  in  the  box  which  exploded  was  a  rash  and  negligent 
act  as  the  Railway  officials  in  consequence  of  it  did  not  take  the 
precautions  they  would  have  taken  had  they  known  that  the  box  con- 
tained explosives  and  the  box  was  put  down  in  the  Railway  waggon 
with  some  violence  with  the  results  already  mentioned.  The  true  test  of 
culpability  is,  whether  the  act  of  the  accused  is  directly  connected  with 
the  consequences  that  ensued.  Of  this  there  can  be  no  donbt  whatever. 
Suppose,  for  argument's  sake,  the  coolies  by  whom  the  box  was  sent  to 
the  Station,  in  ignorance  of  the  true  nature  of  its  contents  and  misled  by 
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the  accused's  statement  that  they  contained  iron  locks,  had  dumped 
it  on  the  ^oods  platform  and  an  explosion  had  taken  place  and  one  of 
them  had  been  killed,  I  do  not  see  how  the  arguments  employed  could 
have  availed  against  a  conviction.  It  does  not  make  any  real  difference 
that  the  consequences  of  the  act  happened  to  a  second  batch  of  coolies  to 
whom  the  goods  were  handed  over  by  the  Railway  clerk  who  booked 
them,  misled  by  the  accused's  false  declaration.  There  is  no  remoteness  or 
indirectness  in  this  consequence  but  it  is  mainly  the  outcome  of  the 
accused's  act.  "  Act,  "  in  the  Indian  Penal  Code,  includes  omission,  and 
the  omission  jto  state  the  true  nature  of  the  articles  which  is  involved  in 
the  false  statement  about  them  fully  satisfies  the  requirements  of  section 
304A. 

After  reading  the  authorities  cited  by  counsel  I  can  find  nothing 
in  them  to  make  the  section  inapplicable  to  the  accused.  He  no  doubt 
nearer  intended  to  cause  death  or  knew  that  his  act  was  likely  to  cause 
death.  In  that  case  he  would  have  been  guilty  of  culpable  homicide. 
But  his  inadvertence  to  the  results  of  concealing  the  true  character  of  the 
contents  of  the  box,  which  was  a  failure  of  duty  to  the  public  at  large, 
and  his  knowledge  of  their  dangerous  nature,  which  must  be  inevitably 
presumed,  coupled  with  the  consequences  thereof,  constitute  a  complete 
offence  under  the  section.  The  scientific  definitions  of  culpable  rashness 
and  culpable  negligence  given  by  Mr.  Justice  HoUoway  in  Begina  versus 
Nidamarti  Nagahhushanam,  7  Madras  High  Court  Reports,  119,  which 
has  been  generally  accepted  ever  since,  leave  nothing  for  me  to  say  on 
this  head.  Queen-Empress  versus  Nand  Kiahove,  I.L.Jl.,  VI  AUahahad, 
248,  Uegina  \eTQ\x8  Crowe  iJZ  C.  and  Z.,  123,  are  cases  very  much  in 
point  to  bring  home  the  guilt  of  causing  death  to  the  accused.  So  also 
Queen-Empreas  versus  BhutaUy  I.  L.  R,  XVI  Allahabad,  472  and  the 
Queen  versus   Williamson  I  Cox  C.  C.  97. 

Mr.  Grey  argued  that  the  Railway  coolie  who  threw  down  the  box 
carelessly  in  the  Railway  waggon  was  guilty  of  contributory  negligecc} 
which  the  accused  could  not  have  foreseen  and  that  this  throwing  was 
the  cause  of  death.  But  the  carelessness  would  not  have  had  the  very 
ucusual  consequence  of  a  fatal  explosion  had  the  box  contained  what  it 
was  described  to  contain,  viz.,  iron  locks  and  the  coolie  was  misled  by 
accused's  illegal  omission  into  not  taking  the  care  he  would  have  taken 
had  the  truth  been  known.  Thus  the  accused's  act  or  omission  was  the 
main   cause  of  the  death,  viz.,  the  placing  of  dangerous  explosives  in  the 
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box  and  the  omission  to  declare  their  true  nature  while  making  a  false 
statement  about  it.  Besides  it  is  a  rule  of  criminal  law  that  in  cases  of 
this  kind  it  is  no  defence  that  the  deceased  was  guilty  of  contributory 
negligence.  Ill  Russell,  {Olh  Edition),  201,  Regina  versus  Kew,  XII 
Cox  G,  C,  r5J5,  Regina  versus  Longhottom  and  another,  III  Cox  C.  C,  439. 
I  refer  to  these  authorities  as  Mr.  Grey  largely  relied  on  English  cases  to 
support  his  contention. 

The  omission  of  the  accused  is  illegal  not  merely  because  of 
the  provisions  of  the  Indian  Railways  Act  but  as  a  breach  of  civil 
duty. 

Regina  versus  Bennett,  I  Bell  C.  C,  I.  and  Regina  versus  Pococke  17 
Queens  Bench,  31,  cited  by  Mr.  Grey  are  clearly  distinguishable,  and  cannot 
in  any  case  be  followed  in  the  face  of  the  Indian  authorities  quoted 
above. 

I  hold  therefore  that  the  conviction  under  section  304  A  is  correct. 
The  same  remarks  apply  to  tha  charge  under  section  338,  Indian  Penal 
Code. 

Lastly  there  is  the  question  of  punishment.  As  regards  the  fine 
there  is  no  ground  for  interference  and  the  Sessions  Judge  has  rightly 
adjudged  Rs.  300  to  be  given  to  the  heirs  of  the  coolie  who  was  killed. 
As  regards  the  imprisonment  it  is  no  doubt  severe.  In  Queen- 
Empress  versus  Bhutan,  cited  above,  only  three  months*  imprisonment 
was  awarded  though  twenty  five  persons  were  drowned  and  in  Regina 
versus  Longhottom  and  another,  a  case  of  rash  driving,  eight  months' 
imprisonment.  The  accused's  act  was  however  a  very  dangerous  one 
and  requires  a  deterrent  punishment.  I  can  hardly  think  of  a  case 
which  calls  for  a  severer  sentence  under  section  304  A  or  in  which  the 
maximum  punishment  can  be  more  appropriately  inflicted  than  the 
present  one.  The  practice  of  sending  dangerous  explosives  by  Railway 
by  means  of  false  declarations  must  be  sternly  put  down.  The  con- 
sequences of  the  accused's  aci  were  deplorable  enough  but  one  can 
conceive  that  they  might  have  been  even  more  serious.  I  therefore  decline 
to  interfere  with  the  sentence. 

I  reject  the  application. 

Application  dismissed. 
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[UK.L.R.,  330.) 
IN  THE  COURT  OF  THE  AGENT  TO  THE  GOVERNOR  KATHIAWAR 
Nov.  5.    [CRIMINAL  REVISION  No.  8  of  1904-05J    1904. 

Present :— C.  A.  Kincaid  E.sq.,   I.C.S. 
MAXILAL  AJITRAI  Dl WAN.— Applicant, 

Versus 
MODI  MUSA  YAKUB,— Opponent. 

Criminal  Procedure  {Act  V  of   1S98)  ««.  253^  439-'Diwiiargc  of  accused— Ex- 
tradition—Vrlaui  facie  case— Penal  Code  f'Act  XLV  of  1S60)  ».  JO  J --Def amotion. 

A  ^fagistrate  in  a  case  of  defamation  discharged  the  accused.  In  revision  the 
case  was  remanded  for  further  enquiry,  but  the  accused  refused  to  appear  and  went 
into  a  foreign  jurisdiction.  An  in(iuiry  was  therefore  ordered  before  a  Magistrate  of 
that  jurisdiction,  who  jejoitcd  that,  in  his  ciinfon,  thcie  \\a8  not  btfficient  giound 
for  extradition.  On  this  the  Magibtiate  trying  the  case,  ngain  discharged  the  accused. 
Ueld  (in  revision)  that,  as  the  case  had  been  sent  down  for  further  enquiry,  it  could 
not  be  held  that  there  was  no  evidence  or  not  sufficient  evidence,  that  the  absence 
of  evidence,  such  as  would  warrant  a  conviction,  alone  justified  an  order  of  discharge 
Is.  253,  Cri.  Pro.),  that  extradition  was  not  the  same  as  a  conviction;  that  the  other 
Magistrate  was  not  the  officer  appointed  to  try  the  accused  for  the  alleged  offence;  that 
the  accussd  could  not  obtain  a  discharge  unless  he  returned  and  took  his  trial;  that 
the  extra-judicial  opinion  of  any  official  outside  Kathiawar,  could  not  Ix)  accepted; 
and  that  the  Magistrate  should  place  the  proceedings  on  his  donnant  file. 

Order. 

The  facta  of  the  present  enquiry  are  that  on  the  4th  March  1903  Mr. 
Manilal  then  Diwan  of  Porbandar  filed  a  complaint  under  Section  500, 
Indian  Penal  Code,  against  one  Musa  Yakub  for  alleged  defamatory  mat- 
ter contained  in  two  petitions  sent  by  him  to  the  Agent  to  the  Governor 
and  dated  20th  January  and  16th  February  1903.  The  District  Magis- 
trate of  the  Halar  Prant  heard  the  case  and  on  the  28th  April  1903  dis- 
charged the  accused.  An  application  fur  revision  was  made  to  this  Court 
and  on  the  8th  July  1903  Mr.  Westropp  reversed  the  order  of  the  District 
Magistrate  and  sent  the  case  back  for  further  enquiry.  Musa,  however, 
left  the  province  and  refused  to  appear  on  the  date  fixed.  This  was  com- 
mxmicatcd  to  the  Qovemor^s  Agent  and  on  the  2l8t  October  1903  The 
latter  wrote  to  Government.  His  Excellency  in  Council  ordered  an  en- 
quiry before  the  Presidency  Magistrate  of  Bombay  who  reported  that  in 
Ilia  opinion  there  was  not  sufficient  ground  for  extradition.  This  view 
was  adopted  by  Government  in  G.  R.  3028  of  9-5-1904.    The   Agent  iu- 
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formed  the  District  Magistrate  who  thereuxjon  uuder  section  253  dis- 
charged the  accused.  It  appears  that  u|X)a  this  dischorge  the  accused 
filed  a  suit  for  malicious  prosecution  against  the  complainant  in  the  Bom- 
bay High  Court.  The  complainant  on  the  -fGih  August  1904  appreacl.cd 
the  Governor's  Agent  who  on  the  30ih  August  in  his  No.  39:?I  di- 
rected hiji  to  apply  in  revision  to  the  Judicial  Assistant  if  dissatisfied 
with  the  District    Magistrate's  order. 

At  the  hearing  Mr.  Shukla  Bar-at-law  appeared  for  the  applicant. 

The  opponent  Musa  made  no  appearance  although  served  with  a 
notice  which  he  refused  (o  accept. 

Mr.  Shukla's  argument  was  that  PS  the  Judicial  Assistant  had  S(ut 
the  case  down  for  further  enquiry  the  District  Magistrate  could  not  bold 
that  there  was  no  evidence  or  not  sufficient  evidence  — the  only  reason  tkit 
would  justify   his  action  uuder  section   253. 

'J  he  sail  section  runs  as  folio .vs: — 

(1)  *'  If  uix)n  taking  such  evidence  referred  to  in  section  2i'2,  and 
making  such  examination  (if  any)  of  the  accused  as  the  Magistrate 
thinks  necessary,  he  finds  *.hat  no  case  against  the  accused  has  been  made 
out  which,  if  iinrcbultcd  would  warrant  his  coaviction,  the  Magistrate 
shail  discharge  him. 

(2)  Nothing  in  this  section  shall  bo  deemed  to  prevent  a  Magis- 
trate from  discharging  the  accused  at  any  previous  stage  of  the  case  if, 
for  reasons  to  be  recorded  by  such  Magistrate  he  considers  the  charge  to 
be  groundless." 

It  is  therefore  clear  that  the  absence  of  evidence,  such  as  would 
warrant  a  conviction,  alone  justifies  a  Magistrate  in  passing  an  order  of 
discharge.  It  is  true  that  the  Presidency  Magistrate  reported  tliat  there 
was  not,  in  his  opinion,  enough  evidence  to  warrant  Musa's  extradition. 
Extradilicn  is  not  lowevrr  the  sr.mc  as  a  coiiviction  and  he  was  not  tbc 
officer  appointed  to  try  Musa  for  tie  alleged  offence.  Mura  cannot  ob- 
tain a  discharge  unless  he  returns  to  Kathiawar  and  takes  his  trial.  Tbis 
Court  cannot  accept  the  extra-judicial  opinion  of  any  official  outside  tbe 
province.  The  Lower  Court  should  therefore  place  the  proceedings  against 
M'isa  on  its  dormant  fde. 

The  Lower  Court's  order  of  discharge  is   quashed. 

1  (Sd.)    C.  A.    KINCAID, 

2nd   Ncvemhcr,    1904.  >  Judicial   Assistant, 

J  Kathiauad. 

K.AjKur:  ]    (SdJ  W.  P.  KENNKDV,  LT.  COLONKL, 

]'  A'jeut   to   11.   K.  the    Governor, 

0th  Novevder  lUOL    J  KiUhiaiccul 
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HAKIMI  JAN  DIDI  V,  MOUZE  ALT. 
(IC.L.J,,2U.) 

IN  THE  HIGH  COURT  OF  JUDICATIJRK  AT  CALCC' TTA. 

March  2   [CRIMINAL  REFERENCE  No.  28  of  1905]   1905. 

Pveaent- :\lr.  Justice  Ilarington  and  Mr.  Justice  Mookerjte. 

HAKIM[  JAN  BIDI 

Ve}*stis 

MOT'ZE  ALT. 

Criminal  Proredme  '^ole  (Ael  V  of  1S0S\—S.  4SS-Maintriinnci>  OiTer  fo  maivt  in 
vife-Diiiinif^d  for  non-ipiieirauec^Winingness  of  irife  to  lire  trilU  hnshmd  — 
]?eheann(f. 

In  n  case  for  iniintenanpe,  when  tho  hiisbaiul  o!Tt»rs  to  inaiatain  the  wife,  en  condi- 
tion of  her  living  with  liini,  nntl  the  wife  states  thot  she  is  willing  to  live  with  him,    tl.o 
Magistrate  p.nn not  make  nn  ou^er    under  p.    ISS   Cr.     P.    Code,  nnVfs   tie    jietiticner 
satisfies  liim   that,  notwithstanding  such  offer,  there   is  just  grotnil  for  makin;?    8:ich 
order. 

The  law  doea  not  empower  aMigis'^rata  to  rohaar  an  application  for  maintenance 
under  Sec.  488  Cr.  P.  Code  dismissed  for  non-appearance. 

Jamoll  V.  Gadalo  Kamar  (1)  distinguished. 

On  the  14th  November,  1001,  ITakimijnn  Bibi  applied  lo  tho  vSub- 
Dlvisional  Migistrate  of  Patuikhali  under  Sr^n.  483  Cr.  P.  C,  for  directing 
her  husband  Mouze  Ali  to  maintain  lier,  wliereupon  the  Sub-Divisional 
itigistrate  ordered  a  notice  to  i-Jsue  callin^o:  upon  him  to  show  caus3  why 
he  should  not  do  8D.  On  tho  8th  Djoembsr,  th-i  d  ly  iix?l  for  hearing;, 
Mouz-^  Aliappoarel  and  file!  a  wriitei  stateni}nt  a  Imitting  Ifakiinijan  to 
l>elii8  wife  and  offerin?  to  n-»aintain  her  if  she  agreed  to  live  witli 
him,  but  Ilakimijan  Bibi  liwing  faibl  to  appear  on  that  date,  her 
application  was  dismissed.  Oa  the  lOih  D.^C3mS?r  10)1  ILikimijan  Bibi 
applied  to  the  Sub- Divisional  Magistrate  for  restoration  of  her  case  alleg- 
ing tint  her  non-appearance  wa?  due  to  illness.  Tne  Sib-Divisioual 
Magistrate  however  refused  to  restore  tiie  rase  holding  that  there  is  no 
power  given  to  him  by  the  C  )de  to  restore  a  ca?e  of  this  nature,  and  re- 
jected her  application. 

Ori  application  to  the  S.Msions  Ju  Ige  of  Backergunge,  he  male  a 
reference  to  the  High  Caurt  rejommandiug  that  the  order  of  tlie  Sub- 
Divisional  Magistral?,  dated  thi  8ih  D^ceaibir  19)1,  dismissing  the  peti- 
tion of  Ilakimi  Jan  Bibi  bo  set  aside,  and  the  Sub-Divisional  Magistrate 
be  directed  to  proceed  with  the  case  according  to  law,  inasmuch  as  Monze 
All  having  admitted  the  petitioner  to  be  his  wife,   som?   sort   of   enqui»*y 

a)(1877)  IC.  L.R.,89. 
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should  have  been  made  and  the  petitioner  Rhould  have  been  asked  what 
objection  she  had  to  live  with  her  husband,  her  non  appearance  on  the 
date  of  hearing  being  due  to  no  fault  of  her  own  but  owing  to  her  illness. 
The  Reference  having  come  on  before  Harington  and  Mookerjee,  JJ. 
the  following  Judgments  were  delivered  : — 

HarillOton,  .--I  am  unable  to  see  anything  illegal  in  either  of 
the  orders  made  by  the  Sub-Divisional  Magistrate.  The  respondent  ad- 
mitted that  the  petitioner  was  his  wife  and  offered  to  mainUin  her  on 
condition  of  her  living  with  him  ;  then  under  sub-section  (3)  of  sec.  488, 
if  she  refused  to  live  with  him,  the  Magistrate  would  have  to  consider 
any  grounds  of  ref  asal  stated  by  her.  So  far  from  stating  any  grounds  of 
refusal  to  live  with  him  she  states  in  her  petition  she  is  willing  to  live 
with  her  husband.  Under  these  circumstainces  I  do  not  see  how  the 
Magistrate  could  have  made  an  order  under  Sec.  488  unless  the  applicant 
had  satisfied  him  that  notwithstating  that  offer,  there  was  just  ground  for 
making  the  order.  She  did  not  appear  at  the  hearing  to  satisfy  the 
Magistrate  on  this  point ;  nor  did  she  send  any  one  to  ask  for  an  adjourn- 
ment on  the  ground  of  illness. 

The  case  of  Musst.  Jamoti  v.  Gadalo  Kamar  (1)  does  not  affect  this 
case.  In  that  it  was  held  that  where  the  application  had  been  dismissed 
by  a  fully  empowered  Magistrate  after  hearing  the  evidence,  the  District 
Magistrate  could  not  entertain  the  complaint  de  novOy  and  it  does  not  lay 
down  the  proposition  that  where  a  petition  for  maintenance  has  been 
dismissed  in  default  of  the  appearance  of  the  applicant,  it  is  not  open  to 
the  applicant  to  present  a  fresh  petition.  The  application  to  re-hear  the 
petition  already  dismissed  docs  not  appear  to  have  been  made  under  any 
section  of  the  Code  giving  the  Magistrate  any  power  to  set  aside  his 
previous  order  and  hear  the  case  over  again.  We  must  decline  to 
interfere. 

Mook^J^,  J.-I  agree. 

Reference  dieeluiiv^d. 


(1)  (1877)  1  C.  L,  R.  89. 
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(1.  C.  L.  J.,  216.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCU ITA. 

Feb.  21,  22  [CRIMINAL  REVISION  No.  89  op  1905]  1905. 

Present :— Mr.  Justice  Henderson  and  Mr.  Justice  Qeidt. 

KHAROO  LAL  SAJAWAL  and  others 

Versus 

SHYAM  LAL. 

Criminal  Proctdnre  Code  (Act  V  of  1808).— Sec.  14i—KmBnnce  or  apprehended 
danger,  urgent  eattea  of -^Immediate  prevention-  Si)eedy  remedy  ^Magistrate,  jurisdiction 
of,  to  take  action. 

Before  a  Ma^istmte  can  take  action  imder  r.  144  Criminal  Procedure  Code  he  mast 
be  of  opinion  that  immediate  prevention  or  speedy  remedy  of  a  nuisance  or  apprehended 
danger  is  necessary,  and  when  he  has  made  up  his  mind  that  it  is  so,  he  must  state  the 
material  facts  in  the  order. 

Application  for  setting  aside  an  order  under  s.  144,  Criminal  Proce- 
dure Code. 

The  facts  of  the  case  so  far  as  they  are  necessary  for  the  pur- 
pose of  the  report,  appear  sufficiently  from  the  judgment  ot  the  High 
Court. 

Mr.  Oarth  (Mr.  P.  L.  Roy,  Babu  Dasarathi  Sanyal  and  Moulvi 
Syed  Mahomed  Taher  with  him  for,  the  Opposite  party  showed 
cause  : — 

I  submit  the  order  of  the  Magistrate  is  a  perfectly  good  order  which 
he  was  competent  to  pass  under  Sec.  144  Criminal  Procedure  Code.  The 
Magistrate  has  directed  the  petitioners  not  to  interfere  with  the  Ist  Party 
as  to  the  collection  of  rent  from  his  undertenants  or  to  the  cultivation  of 
the  land  in  his  Khas  jote,  that  is  to  say,  he  has  directed  the  i)etitioners  to 
abstain  from  a  certain  definite  act  or  acts. 

[H^dJerSOn,  J — Fave  you  seen  the  Magistrate's  explanation  ?] 

Yes,  my  lord,  I  have  looked  into  the  explanation.  He  says,  he 
cannot  support  this  order  of  the  Joint  Magistrate.  The  District  Magis- 
trate is  quite  wrong  in  regard  to  his  interpretation  of  section  144,  Crimi- 
nal Procedure  Code.  I  submit  I  am  not  bound  by  the  Magistrate's  view 
of  the  law.  The  Joint  Magistrate  has  directed  the  petitioners  not  to 
interfere  with  my  collection  of  rents.  The  case  of  Abayesioari  v.  Sidlies- 
tcari  (1)  is  distinguishable. 

(1)  (1888;  I.  L.  B.  16  CalcSO. 
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[H^nil^r$OI|>  J.— Is  it  not  necessary  to  state  in  the  order  that  im- 
mediate prevention  or  speedy  remedy  is  desirable  ?J 

I  submit  not.  The  rule  in  tliis  case  was  not  granted  on  this  ground. 
It  is  quite  sufficient  if  the  Magistrate  had  materials  before  him.  (Then 
reads  the  petition  of  Shyara  Lai,  the  opposite  party).  I  submit  that  there 
were  ample  materials  before  the  Magistrate  justifying  him  to  make  the 
order.  Under  the  section  it  is  not  necessary  to  state  in  the  order  that 
immediate  prevention  is  desirable.  See  the  difference  of  language  in 
Sees.  144  and  145,  Criminal  Procedure  Code.  Under  Sec.  145  the  Magis- 
trate has  to  record  the  reasons  of  his  being  satisfied  that  there  was  a 
likelihood  of  a  breach  of  the  peace.  Under  s.  141,  the  Magistrate  has 
only  to  state  the  material  facts  of  the  case  and  that  he  has  done.  The 
Magistrate  has  very  wide  powers  under  this  section,  vide  In  the  matter  of 
the  petition  of  Byhnntvam  Shaha  Roy  {]),  Palan'iapim  Chettl  v.  Darasami 
^Um^'  (2)  In  Tckait  Kun)  Dchari  Navain  Deo  v.  Bhiko  Singh  (3),  a  very 
similar  order  was  pronounced  to  be  a  good  order  under  Sec.  144 
Criminal  Procedure  Code  by  this  Court.  I  submit  the  rule  should  be 
discharged. 

Mr.  Jaclison  (Babu  Saligram  Sing  and  Bahu  Sailrndra  Nath  Palit 
with  him)  for  the  petitioner  :  — 

I  submit  the  Magistrate  had  no  jurisdiction  to  make  the  order.  Tlie 
order  is  indefinite  and  beyond  tlio  scope  of  section  144,  Criminal  Procedure 
Code.  The  case  of  Ahaifraicari  v.  Sidhesivari  (4),  is  on  all  fours  with 
the  present  case,  The  Joint  Magistrate  has  not  stated  in  his  order  that 
immediate  prevention  or  speedy  reinody  was  desii-able.  The  omission 
vitiated  the  order.  See  In  the  mttcr  of  KrlsJina  Mohan  v.  Chandra  Kumar 
(5),  Chunderr  Coomar  v.  Omcsh  Chinider  (0). 

The  judgment  of  the  Court  was  delivered  by 

|I^I|d6PSOI|,  J.— This  Rule  was  issued  with  regard  to  an  order 
dated  the  6th  January  last  purporting  to  have  been  made  bj  the 
Joint  Magistrate  of  Mongliyr  under  Sec.  144  of  the  Code  of  Criminal 
Procedure. 

It  appears  that  on  the  2Jnd  December  1901,  Shyam  Lai  the  1st  party 
filed  a  petition  alleging  am :)ng3t  other  things  that  the  petitioners  who 
are  servants  of  the  Banaili  Raj  under  orders  from  iJabu  Siva  Sonkar 
Sahai  the   Manager  and   Mr.  Bray  a   Circle  officer  of  t lie   Ptaj  were  about 

(1)  (1872)  10  B.  L.  R.  434.  (4)     (1S88)  I.  L.  R.  16  Calc.  80. 

(2)  (1895)  I.  L.  R.  IS  Mad.  402.    (5)    (1877)  1  C.  L.  R..  58. 

(3)  (1901)  5  C.  W.  N.  320.  [6)    (1874)  22  W.  R.,  78. 
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to  loot  crops  Standing  on  certain  land  which  he  claimed  as  his  jote 
uuder  a  settlement  with  a  former  manager  of  the  Raj  :  that  the  mana- 
ger had  told  him  that  he  had  no  Jegal  statu3  under  the  settlement 
made  with  tlie  former  manager,  that  pressure  was  being  put 
upon  the  ryots  to  loot  the  crops  and  to  take  settlement  direct  from 
the  Raj . 

The  Joint  Magistrate  thereupon  made  the  following  order  "  Issue 
notice  under  section  141  to  the  2nd  party  not  to  commit  breach  of 
peace.  Meantime  the  crops  must  bo  cut  by  the  ix)lice  in  the  presence 
of  both  parties  and  deposited  with  a  third  party.  Both  sides  should 
appear  here  on  January  6th." 

On  the  6th  January  the  petitioner  who  with  the  Manager  and  Mr.  Bray 
are  described  as  the  2nd  party  filed  a  petition  before  the  Joint  Magistrate 
denying  that  they  had  ever  opposed  the  reaping  of  the  crops  or  that  there 
had  been  any  disturbance  or  likelihood  of  a  breach  of  the  peace  and 
lleging  that  the  crops  had  already  been  cut  and  peacefully  harvested 
and  submitting  that  as  there  was  no  paddy  on  tlic  land,  an  order  under 
section  111,  Criminal  Procedure  Code  was  wholly  unnecessary.  They 
also  alleged  that  the  holding  of  Sliyam  Lai  was  in  the  nature  of  an  ijara 
and  was  terminable  at  the  instance  of  the  landlord  who  was  unwilling  to 
allow  it  tocoatinae ;  that  many  of  the  ryots  iial  already  taken  settlement 
direct  from  the  Raj. 

After  hearing  the  parties  the  .^oint  Magistrate  on  the  6th  January 
made  the  following  order  "  I  have  heard  the  parties.  It  seems  that 
Shyam  Lai  is  a  non-occupancy  raiyat  of  the  disputed  land  and  the  1st 
party  without  ousting  him  according  to  law  have  tried  to  settle  the  lands 
with  some  of  his  under  raiyats.  This  they  are  not  entitled  to  do. 
They  must  not  therefore  interfere  with  him  in  the  cultivation  of  the 
land  in  his  hhas  jote  or  the  collecticn  of  the  rent  from  the  under- 
tenants, 

Mr.  Bray  and  Babu  Siv  Sankar  Sahai  have  not  appeared  to- 
day. I  myself  think  it  unlikely  that  they  will  commit  a  breach  of  the 
peace.  I  shall  not  make  the  order  against  them  absolute.  I  shall  ^x 
16th  Jan.  for  hearing  any  objection  they  may  urge  personally  or  bv 
pleader.  Me\ntime  I  shall  make  the  notice  absolute  against  the  other 
members  of  the  2nd  party.'' 

A  Rulo  was  issued  to  the  District  Magistrate  and  to  the  opposite 
party  to  show  cause  why  so  much  of  the  order  as   directs  the  petitioner 
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not  to  interfere  with  the  first  party  as  to  cultivation  of  the  land  in  his 
hhas  jote  or  the  collection  of  rent  from  the  under  tenants  should  not  be 
set  aside  or  w!iy  such  other  order  a?  to  this  Court  might  seem  fit  shoald 
not  ba  mi  le.  Tiie  Magistrate  of  the  District  has  submitted  that  the 
order  is  bad  on  various  grounds  ;  the  only  one  to  which  we  need  refer 
being  that  it  did  not  disclose  why  immediate  prevention  was  necessary  so 
that  a  proceeding  under  Sec.  HI  rather  than  under  S'h;.  145  Criminal  Pro- 
cedure Code  should  be  taken. 

The  order  has  been  attacked  on  various  grounds.  It  is  unnecessanr 
to  discuss  these  in  detail  for  we  think  it  must  be  set  aside  on  the  one 
ground  that  it  does  not  appear  from  the  proceedings  that  the  Joint  Magis- 
trate was  of  opinion  that  immediate  prevention  or  speedy  remedy  was 
necessary  and  the  order  does  not  state  the  material  facts  of  the  case  as  ro- 
quired  by  the  section. 

Before  a  Magistrate  can  take  action  under  8oc.  Ill  he  must  be  of 
opinion  tbat  the  immediate  prevention  or  s}>eedy  remedy  is  neces- 
sary, and  \/hen  he  has  made  up  bis  mind,  that  it  is  so,  he  must  state  th3 
material  facts  in  the  order.    This  he  has  not  done. 

In  showing  cause  against  the  Rule,  Shyam  Lai  the  first  party  tiled 
an  affi  lavit  but  even  there  it  is  not  denied  that  the  crops  had  been  cat 
peaceably  and  had  all  been  removed  before  the  order  of  the  Cth  Januar}' 
was  made,  nor  was  it  denied  that  his  tenure  was  terminable  at  the  option 
of  the  landlord.    The  rule  is  made  absolute. 

Rule  made  ahaciutc, 


(:^  A,  L.  J.,  ^08 ) 
IK  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD, 

^[arch  7     (CRIMINAL  REVISION  No.  3G  op  1905)    1905. 
Prcecnt : — Mr.  Justice  Aikman. 
BISHAN  DAS, 

Versus 
EMPEROR. 
ImVian    Penal  Code— Act    So.    XLV  of    1860— Section   415—Dt8JioM^  cw- 
eealment. 

When  there  is  »'v  concealment  of  fact  there  is  neiUier  fraud  nor  diahones^, 
within  the  meaning  of  criminal  law,  unless  there  is  a  duly  imposed  by  law,  u 
between  the  accused  and  the  person  with  whom  he  is  dealing  to  make  that  fact 
kuown« 
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Bishan  Das  bad  mortgaged  some  landed  property  to  one  Jawahir  Lai.  Subsequent 
to  tbe  mortgage  be  sold  a  portion  of  tbe  mortgaged  property  to  tbe  complainant  witbout 
disclosing  to  bim  tbat  tbe  property  sold  bad  been  mortgaged.  He  was  convicted  under 
section  417, 1.  P.O.  of  cheating  by  disbonest  concealment  of  fact.  ^eZd  tbat  tbe  facts 
found  did  not  bring  tbe  case  witbin  tbe  purview  of  section  415, 1.  P.  C,  inasmucb  as 
theie  was  no  legal  obligntion  on  Bisban  Das  to  disclose  to  tbe  oomplainnnt  tbe  fact 
o[  tbe  mortgage,  and  tbere  was  no  illegal  omission.  The  case  contemplated  in  illustration 
(i).  section  415, 1.  P.  C,  was  quite  distinguishable,  llortfall  v.  Thomas,  31  L.  J.  £xcb. 
322 ;  1  n.  and  C.  90  referred  to. 

Criminal  Revision  against  tbo  order  [October  12,  190J]  of  Kai 
Kishan  Lai,  OflSciating  Sessions  Judge  ol  Mirzapur,  modifying  an  order 
(July  12,  1904),  of  C.  L.  Alexander,  Esq.,  Magistrate,  Ist  Class, 
Deputy  Superintendent  of  the  Family  Domains  of  the  Maharaja  of 
Benares. 

Bishan  Das  had  mortgaged  some  landed  property  to  one  Jawahir 
Lai.  Subsequently  he  sold  a  portion  of  the  mortgaged  property  to  Babu 
Lai.  On  the  evidence  it  was  found  that  at  the  time  of  the  sale,  Bishan 
Das  did  not  disclose  to  Babu  Lai  the  fact  that  the  property  sold  had 
been  mortgaged  along  with  other  property  to  Jawahir  Lai.  Jawahir 
Lai  brought  a  suit  on  his  mortgage  and  made  Babu  Lai  a  defendant  to 
tbat  suit  as  a  subsequent  transferee.  A  decree  for  sale  was  passed 
and  the  property  sold  to  Babu  Lai,  was  sold  in  execution  of  the 
decree.  Babu  Lai  complained  against  Bishan  Das  under  section  417, 
Indian  Penal  Code. 

The  Magistrate,  after  finding  the  above  facts,  was  of  opinion  that 
the  offence  in  section  415  of  the  Indian  Penal  Code  had  been  committed 
by  Bishan  Das.  He  held  that  Bishan  Das's  conduct  in  not  disclosing 
the  fact  of  the  mortgage  came  within  the  purview  of  the  words  dishonest 
eoneealment  in  tbe  explanation  to  section  415  of  the  Indian  Penal  Code. 
He  was  of  opinion  that  the  mortgage  being  a  registered  one,  Babu  Lai 
most  be  held  to  have  had  constructive  notice  of  the  same,  and  that  he 
had  no  remedy  against  Bishan  Das  in  the  Civil  Courts.  The  Magistrate, 
therefore,  held  that  the  word  dishonest  in  the  explanation  to  section  415 
of  the  Indian  Penal  Code  was  not  used  in  the  strictly  technical  sense 
defined  in  the  Penal  Code,  but  in  the  sense  in  which  it  was  used  in 
general  parlance.  He  thought  that  at  any  rate  Bishan  Das'a  conduct 
was  fraudulent,  and  though  the  word  fraudulent  did  not  occur  in  the 
explanation,  it  occurred  in  the  body  of  the  section,  and  the  explanation 
must  be  interpreted  in  the  same  wide  sense  as  the  section  itself.     He 
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convicted  Bishan  Das  uider  section  417  of  the  Indian  Penal  Code,  aid 
sentenced  him  to  a  fine  of  Rs.  503.  On  appeal,  the  Sessions  Judge  took 
the  same  view,  both  of  facts  and  law,  but  reduced  the  fine  to  ooe  oC 
Rs.  250. 

Satya  Chandra  Mukerjiy  for  the  applicant,  contended  that  on  the 
facts  found  no  offence  had  been  committed.  The  questio  i  was  whetW 
Bishan  Das's  conduct  came  within  the  purview  of  the  words  dishonest 
concealment  in  the  explanation  to  section  415  of  Indian  Penal  Code.  It 
lay  on  the  prosecution  to  prove  that  there  was  a  le£;al  obligation  on  the 
accused  to  disclose  the  fact  of  the  mortgage  and  that  he  aeenred  a 
wrongful  gain  to  himself  by  not  disclosing  the  sama.  The  obligations 
of  vendors  of  property  were  set  forth  in  section  55  of  the  Transfer  of 
Property  Act  and  the  seller  was  not  bound  to  disclose  any  fact  whidi 
the  buyer  could,  with  ordinary  care,  discover.  The  mortgage  in  quefttioi 
being  a  registered  one  and  it  being  settled  law  in  these  provinces  tint 
registration  was  notice,  there  was  no  legal  obligation  on  Bishan  Das,  airf 
he  was  not  guilty  of  an  illegal  omission.  The  Magistrate's  view  thai  the 
word  dishonest  ii>  the  explanation  to  section  415,  I.  P.  C,  was  used  in  a 
very  wide  sense  and  included  any  fraudulent  conduct  whatsoever  was 
totally  untenable,  and  there  was  no  authority  in  support  of  it  Whei 
a  word  was  defined  in  any  Act,  it  was  always  used  in  that  Act  in  the 
sense  disclosed  by  the  definition  and  a  more  liberal  interpretation 
covild  not  be  put  on  it.  The  conviction  could  not  therefore  be  mp- 
ported. 

W,  K,    PorteVy    Aaaiatant  Government  Advocate,    for  the    Crown, 
submitted  that  in  view  of  the  recent  decision  of  this  Court  in 

Gendan  Lai  v.  Ahdul  Aziz  Khan  [1904]  A.  W.  N.,  265. 

He  could  not  support  the  judgments  of  the  Courts  below. 

The  following  judgment  was  delivered  by 

/Ukll|ai|y  «!• — I'he  applicant,  Bishan  Das,  was  convicted  by  a 
Magistrate  of  the  first  class  of  the  offence  of  cheating  and  sentenced  under 
the  provisions  of  section  417  of  the  Indian  Penal  Code  to  pay  a  fine  of  B«. 
500  or  in  default  to  undergo  3  months'  rigorous  imprisonment.  Tie 
conviction  was  aflSrmed  on  appeal  by  the  learned  Sessions  Judge,  bot 
the  fine  was  reduced  to  one  of  250  rupees.  This  Court  is  moved  in  the 
exercise  of  its  re  visional  powers  to  set  aside  the  conviction  on  the  groond 
that  the  facts  found  are  insufficient  to  establish  a  charge  of  cheating  » 
defined  in  section  415  of  the  Indian  Penal  Code.  It  appears  lli«ttle 
applicant,  Bigban  Pas,  sold  to  the  ccirpJaiErnt,  Palu  lal,  certain btdcd 
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property  which  Babu  Lai  discovered  had  bean  previously  mortgaged 
along  with  other  property  by  lu3  vendor,  Bisbau  Das.  The  sale-deed 
does  not  state  that  the  property  sold  is  uaencumbered,  aaJ  it  has  not 
been  found  that  Bishan  Das  actually  deceived  the  complainant  by 
representing  to  him  or  leading  him  to  believe  that  the  property  was  free 
from  encumbrance.  In  my  opinion  the  conviction  cannot  be  8up[X)rted. 
It  is  true  that  the  explanation  appanded  to  section  115  lays  down  that 
a  dishonest  concealment  of  fact^  is  a  deception  within  the  meaning  of 
the  section.  It  we  turn  to  thedelinitioii  of  the  word  "dishonesty"  to 
be  found  in  section  24  of  the  CoJe,  wo  liud  that  a  dishonest  act  is  an  act 
done  with  the  intention  of  causing  wrongful  gain  to  one  person  or  wrong- 
ful loss  to  aiv)ther.  Saction  23  dclues  *  wrongful  gain '  as  gain,  by 
unlawful  means,  of  property  to  which  the  parson  gaining  is  not  legally 
entitled.  Similarly  a  'wrongful  lo«  '  is  delinad  as  the  loss,  by  an  un- 
lawful means,  of  property  to  which  the  parson  losing  is  legally  entitled. 
The  unlawfulness  of  the  means  used  is  a  necessary  element  in  a  criminal 
dishonesty.  Now,  in  the  present  instance,  I  cannot  find  anything  unlaw- . 
ful  in  the  means  used  by  the  applicant.  Thero  was  no  obligation,  cast 
on  him  by  law,  to  disclose  to  his  von  le^  the  existeaco  of  the  mortgage 
inasmuch  as  the  mortgage  had  been  effjjted  by  a  registered  instrument, 
and  the  vendee  could,  with  ordinary  care,  have  ascertained  its  existence. 
He  might  also  have  ascartained  its  existenca  by  questioning  his  vendor. 
Had  he  done  so  and  had  the  vendor  falsely  represented  the  property  to 
bs  unincumbered,  the  case  would  have  been  very  different  as  there  would 
have  been  an  actual  misrepresentation  by  the  vendor  sufficient  to  con- 
stitute the  offence  of  cheating.  It  might  be  thought  at  first  sight  that 
the  illu3trati«m  appended  to  section  415  is  opposed  to  the  view  set  forth 
above,  but  the  case  contemplated  in  that  illustration  is  clearly  dis- 
tinguishable. The  illustration  referred  to  deals  with  the  case  of  a  person 
selling  or  mortgaging  an  estate  which  he  has  previously  sold  and  con- 
veyed away.  In  that  case  a  person,  who  knows  that  he  has  got  no  right; 
left  to  a  property,  deals  with  it  as  it  he  had,  his  conduct  amounts  to  a 
representation  that  he  ha  I  a  subsisting  right  in  the  estate,  although  he 
well  knows,  that  he  has  not.  In  the  case  before  me,  the  seller  still  owned 
an  interest,  viz.y  the  equity  of  redc.mption  in  the  property  which  he 
conveyed  to  the  complainant.  For  all  that  he  knew  to  the  contrary,  the 
vendee  might  have  been  aware,  at  the  tima  of  his  purchase,  that  the 
property,  he  bought,  was  under  a  mortgage.  I  have  no  hesitation  in 
hJding  that  th3  dislnnjst  coucoaliuant  of   facts  referred  to   in  the  Ex- 
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plaaation  to  section  415,  is  a  dislioaest  coQcejtIin3nt  of  facts,  which,  it  is 
the  duty  of  the  person  cDncealiag  them,  to  disclose  to  the  persoa  with 
whom  he  is  dealing.  The  Magistrate,  in  his  judgment,  argues  that  it  is 
not  necessary  that  wrongful  gain  or  wrongful  loss  should  have  heen  caused, 
inasmuch  as  the  conduct  of  the  defendant,  if  not  dishonest,  was  at  least, 
fraudulent.  If  the  applicant  refrained  from  disclosing,  the  existence  of  the 
incumbrance,  his  conduct  might  be  immoral,  but  it  would  not,  in  my 
opinion,  be  fraudulent,  any  more  than  would  the  conduct  of  the 
seller  of  a  ho  rse,  who  knowing  that  the  horse  had  a  splint  did 
not  disclose  the  existence  of  the  splint  to  a  purchaser.  Of  course,  I  refer 
to  a  case  in  which  the  vendor  has  not  actively  deceived  the  purchaser 
by  representing  the  horse  to  be  sound.  Illustration  (a)  of  'section  17  of 
the  Contract  Act  is  as  follows  — A  sells,  by  auction,  to  B,  a  horse  which  A . 
knows  to  be  unsound.  A  says  nothing  to  B,  about  the  horse's  soand- 
ness.  This  is  not  fraud  of  A.  The  same  is  the  law  in  England.  In  the 
case  of  Horafall  and  oUters  v.  Thomas  (1)  Bbamwell,  B.,  says, 
''The  fraud  must  be  committed  by  the  affirmance  of  something,  not  true 
within  the  knowledge  of  the  affirmer,  or  by  the  suppression  of  something, 
which  is  true  and  which  it  was  his  duty  to  make."  When  there  is  a  con- 
cealment of  fact,  I  am  of  opinion,  that  there  is  neither  fraud  nor  dishonesty 
within  the  meaning  of  the  criminal  law,  unless  there  is  a  duty  imposed  by 
law,  as  between  the  accused  and  the  person  with  whom  he  is  dealiug  to 
make  that  fact  kno  wn.  For  the  above  reasons  I  quasli  the  conviction  of 
the  applicant,  Bishan  Das  under  section  417  of  the  Indian  Penal  Code. 
The  fine,  if  paid,  must  be  refunded. 

Ai>iitcatton  alloiccd. 


{2,  A,  L.J, ,2''-^) 
IN  THE  Uiail  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

March  13  [CRIMINAL  REVISION  No.  27  of  1905J  1935. 

Present :— Mr.  Justice  Knox. 

BIHARI  LAL  and  othbds, 
T'craus 

CHHAJJU  AKD  .VKOTHEB. 
Code  of  Criminal  Procedtwc  (  V of  ISOS).  acelion  l-lo—Xo  order  in  Kr'u'uvf—V\ir^ 
r'lren —licvieion. 

(1)     31  L.  J.,  Excb.  322,  S.  C.  1  U.  aud  C.  90. 
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Where  a  Magistrate  has  recorded  no  oruer  in  writing  under  section  145,  Code 
of  Criminal  Procedure,  stating  the  grounds  o(  his  being  satisfied  that  a  dispute 
likely  to  cause  a  breach  of  the  peace  exists  concerning  immoveable  propeity,  his  pro- 
ceedings are  not  such  as  are  justified  by  Chapter  X II  of  the  Code,  and  mny  be  set  aside 
in  revision  as  entirely  without  jurisdiction. 

Application  for  Criminal  Revision  of  an  order  (November  1,  1904) 
of  Baba  Ragliunath  Prasad,  Magistrate  of  1st  class,  Muzaffamagar. 

Bani  Dharam  Kunwar  was  the  zamindar  of  manza  Bhuwa.  Bibiiri 
Lai  and  others  were  caltivators  of  several  plots  of  land  in  tfaat  mauza. 
The  zamindar  ejected  them  from  those  plots  through  the  Revenue  Court 
in  1308  and  1309  Fasli.  They  again  took  wrongful  possession.  Siie 
sued  them  in  the  Civil  Court  and  got  possaaaion  through  the  Amin  on 
May  13, 1903.  She  then  leased  the  land  to  a  thikadar,  who  sublet  them 
to  Chhajjuand  Hardial.  The  sub-lessees  cultivated  the  lands  and  sowed 
cliari  in  them.  Bihari  Lai  and  others  thereupon  filed  a  complaint  under 
section  115,  Act  V  of  1898,  alleging  that  they  had  never  been  dispossessed, 
and  that  Chhajju  and  Hardial  wanted  to  enter  into  forcible  possession. 
The  Magistrate  without  recording  an  order  as  required  by  section  145, 
issued  notice  to  the  opposi*^  parties,  and  after  hearing  them,  dismis- 
sed the  complaint. 

Bihari  Lai  and  others  applied  for  revision  of  this  order. 

C.  Dillon,  for  the  petitioners,  submitted  that  the  Magistrate  did  not 
comply  with  provisions  of  section  145,  Act  V  of  1898.  He  did  not  re- 
cord an  order  showing  that  there  was  a  likelihood  of  a  breach  of  the  peace 
being  committed.  In  the  absence  of  any  such  order,  the  order  of  the 
Magistrate  dismissing  the  cojdplaint  v^aa  ultra  vires. 

S,  B.  Sarbadhieary  for  the  opposite  parties,  heard. 

Aaaislant  Government  Advocate  (W.  K.  Porter)^  for  the  Crown. 

The  foUowing  judgment  was  delivered  by 

KlieXy  J.'-The  learned  counsel  for  both  the  parties  in  this  case, 
agreed  that  there  is  on  the  record  no  order  in  writing,  as  required  by 
section  145,  of  the  Code  of  Criminal  Procedure,  in  which  the  learned 
Magistrate  has,  as  required  by  that  section  stated  the  ground  of  his. 
being  satisfied  that  a  dispute  likely  to  cause  a  breach  of  the  peace  exists 
concerning  the  immoveable  property  referred  to  in  his  order  of  th3  Ist  of 
November^  1904,  .  This  being  the  case,  I  am  compelled  to  hold  that  the 
pTOoeediogs  are  not  such  proceedings  as  ore  justified  by  Chapter  XII  of  the 
Cede  of  Criminal  Procedure*    The  learned  Counsel  for  both  the  parties  are 
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further  agreed  that  there  is  no  other    section  of  the  Code  of  Criminal 

Procedure  under  which  the  procedure  taken  by  tlio  Magistrate  could  Lave 
been  taken.  I  set  aside  all  the  proceedings  as  being  entirely  witbcut 
jntisdiction,  together  with  the  order  passed  nominally  under  soction  H5 
of  the  Code  of  Criminal  Procedure. 

Proccedinys  set  aside. 


(S.  O,  C.  01.) 
IN  THE  COURT  OF  THE  JUDICIAL  COMMISSIONER  OUDH. 

Feb.  24    [CRIMINAL  REFERENCE  No.  10  OF  1905]    1905 

Present  :— Mr  Chamier. 

EMPEROR  V.  MOHAN  alias  BHAGVVAN  DAS  aso  arotuer. 

Crimtndl  Procedure  Qcle  $$.  109,  110, 112  and  117— Joint  trial. 

Under  8.  117  of  the  Code  of  CrimiDal  Procedure,  Act,  V  of  1898,  a  Magiitrate  i« 
not  empowered  to  deal  in  one  and  the  same  enquiry  with  a  person  called  upon 
to  give  secnritj  under  s.  109,  and  another  peraon  called  upon  to  give  socurity 
under  s.  110.  Theae  two  nectious  of  the  Code  deal  with  essentially  different 
matters  and  proceedings  under  as.  109  and  112  againbt  one  person  should  not  be 
amalgamated  with  proceedings  under  as.  110  and  112  against  another  person. 

OI|&II|Im*,  a  «I.  C.  The  city  Magistrate  Lucknow  received  infonm- 
tion  that  Mehdi  alias  Tannu  was    a  habitual  and  notorious  thief  and 
burglar  and  that  Wajid  Ali  alias  Juman,  Mohan  oZiaa  Bhagwan  Ihis,  and 
Mohammad  Hossain  were  within  the  limits  of  his  jurisdiction  having 
no  ostensible  means  of  subsistence  and  could  not  give  a  satisfactory 
account  of  themselves.    The  Magistrate  then  recorded  an  order  under 
sections  110  and  112,  Code  of  Criminal  Procedure,    requiring  Mehdi  to 
show  cause  why  he  should  not  be  ordered  to    give  security  for  his  good 
behaviour  for   one  year  (subsequently  altered    to  three  yearsj  and  an 
order  under  sections  109  and  112  of   the  same  Code    requiring  Wajid 
Ali,  Mohan  and  Mohammad  Hossain  to  show  cause  why  they  should  lioV 
be  ordered  to  give  security  for  their  good  behaviour  for  one  year    [^^ 
sequently  altered  to  three  years).    In  each  case  the  security  rec^ui^ 
was  specified.    The  Magistrate  then  proceeded  to  deal  with  all  four  ^^ 
together  and  he  made  an  order  that  Mehdi,  Wajid  Ali  and  Mohan  aliould 
give   security  for    their    good    behaviour    for   three    years ;  ani  that 
Mohammad  Uossain  should  give  security  for  good   behaviour  (oS  one 
year.    His  order  as  regards  Wajid  Ali  and  Mohan   was  irregular,  i^*^ 
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roiich  as  section  109  does  not  empower  a  Magistrate  to  require  a  person 
to  give  security  for  more  than  one  year.  The  Sessions  Judge  recommends 
that  in  the  case  of  Wajic*  AH  and  Mohan  the  security  for  good  behaviour 
should  be  limited  to  one  year. 

It  appears  to  me  that  the  S33sioas  Judge's  recommendation  does  not 
go  far  enough.  Previous  to  the  passing  of  Act  V  of  1898  every  person 
required  to  give  security  under  section  109  read  with  section  112  or  under 
section  110  read  with  Section  112  had  to  be  dealt  with  separately.  Section 
]  17  of  the  Act  of  1898  for  the  first  time  provided  that  where  two  or  more 
persons  have  been  "  associated  together  in  the  matter  under  enquiry  " 
they  might  be  dealt  with  in  the  same  enquiry  if  the  Magistrate  thought 
fit  to  do  so.  The  words  which  I  have  quoted  are  vague  and  have  pro- 
duced a  conflict  of  judicial  opinion,  but  it  seems  quite  clear  that  they 
do  not  authorise  a  Magistrate  to  deal  in  one  and  the  same  inquiry  with 
a  petson  called  upon  to  give  security  under  section  109  and  another 
person  called  upon  to  give  security  under  section  110.  These  two 
sections  deal  with  essentially  different  matters  and  it  can  not  have  been 
the  intention  of  the  Legislature  to  permit  proceedings  under  sections 
109  and  112  against  one  person  to  be  amalgamated  with  proceedings  under 
sections  110  and  112  against  another   person. 

The  Sessions  Judge  has  referred  to  this  Court  only  the  cases 
of  Mohan  and  Wajid  Ali,  but  I  have  power  to  deal  with  the  cases  of  all 
four  men  and  as  in  my  opinion  all  the  proceedings  were  illegal  except 
the  preliminary  order  I  feel  bound  to  set  them  aside. 

I  set  aside  all  the  proceedings  of  the  Magistrate  subsequent  to  the 
preliminary  order  as  regards  all  the  four  men  Mehdi,  Wajid  Ali,  'Mohan 
and  Mohammad  Hossain. 


(So  A.  W.  N.  S5,) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALI.AHABAD. 

March  7       [CIVIL  REVISION  No.  46  op  1904]        1905. 
Pi^esent : — Mr.  Justice  Burkitt. 
RANJIT  SINGH  AND    ANOTHER -f  Applicants.) 
SHIBBA  MAL-XOptosite  PAR-n) 

Sanction  to  proaeetde — Sanction   gianted  hy  a   Ckil  Covrl     7?^rj*.Vr.     Ciln.'ia 
Procedure  Code, ».  105— Civil  TroceSure  Code,  9.  622, 
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Where  a  Mansif  granted  sanction  ander  section  195  of  the  Code  of  Criminal  Fn>- 
cedtire  for  the  prosecution  of  certain  persons  for  offences  under  section  193  of  the 
Indian  Penal  Code,  and  the  sanction  so  given  was  upheld  by  the  District  Jadge,  it  wm 
held  that  no  application  in  revision  under  section  622  of  the  Code  of  Civil  Procedare 
would  lie  to  the  High  Court.  Muhammad  Yahnh  v.  MUlnLmmud  Tyah  (Weekly  Notes 
1903,  p.  172)  refen-ed  to. 

A  Muasif  on  the  application  of  the  plaintiff  .in  a  civil  suit  before  him 
granted  sanction  for  the  prosecution  under  section  193  of  the  Indian 
Penal  Code,  of  four  persons  named  in  the  petition.  Throe  of  these  persons 
applied  to  the  District  Judge,  under  section  195  of  the  Code  of  Criminal 
Procedure  toset  aside  the  order  of  the  Munsif,  but  the  District  Judge. 
though  modifying  to  some  extent  the  order  complained  of,  in  the  main 
rejected  the  application  before  him.  Two  of  the  persons  against  whom 
sanction  to  prosecute  had  baen  granted  then  came  in  revision  to  the  High 
Court,  framing  their  application  as  an  application  under  section  622  of 
the  Code  of  Civil  Procedure. 

Sinha  and  Sorabji,  for  the  applicants. 

Maleomson,  for  the  opposite  party. 

Burkltti  «l» — A  preliminary  objection  is  raised  in  this  case  that 
no  revision  lies.  That  is  the  view  taken  by  me  in  the  case  of  MtUiammad 
Yakuh  V.  Muhammad  Tyah  (Weekly  Notes  1903,  p.  172).  I  see  no  reason 
to  change  the  opinion  I  then  expressed.    I  reject  the  application. 
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(11,  Bur.  L.  i?.,  3S.) 

IN  THE  COURT  OF  JUDICIAL  COMMISSIONER  OF 

UPPER  BURMA. 

Dec.  10      [CRIMINAL  APPEAL  No.  185  of  1903.]     1903. 

Present :  -A.  M.  B.  Irmn,  Esq.,  I.C.S., 

NGA  TE— Appellant, 

Versus 

EMPEROR— Respondent. 

Examination  of  accused — Xalure  of  qtteBlione  to  he  pvt  to  acevted  to  explain 
any  eircumstaiieea  appearing  in  the  evidence  againet  him—Chargee  relating  to  previous 
eoncictions,  how    to  he  tried— Criminal  Procedure  Code  (Act  V  of  1S9S),  88,310  and 
3i3. 

The  nature  of  the  question  which  may  be  put  to  au  accused  person  in  his 
exAmiaation  iH  clearly  indicated  in  section  342  of  the  Criminal  Procedure 
Code  namely  to  explain  any  circumstances  appearing  in  the  evidence  against 
him. 

Although  section  310  of  the  Criminal  Procedure  Code  does  not  apply  to  Magistrate's 
Courts  yet  clauses  (h)  and  (c)  of  that  Section  indicate  in  general  teims  the  preciseiiess 
iritb  fvhich  charges  relating  to  previous  convictions  should  be  tried. 

Irwin,  J.— Oae  qaastioa  the  Migistrate  put  to  the  accuded  is, 
"  Do  you  admit  the  cDavictions  read  out  to  you  ?  "  There  is  nothing 
to  show  what  was  read  out  to  him.  There  is  a  certiQcate  signed  by  a 
sergeant  on  the  process  record.  If  this  is  the  document  that  was 
read  out,  I  hav^  to  remirk  that,  as  it  is  not  admissible  in  evidence, 
accused  ought  not,  to  liiv3  baan  aakel  aay  question  about  the  previous 
convictions  in  his  exxminatioa.  The  nature  of  the  questions  which 
may  be  put  is  clearly  indicated  in  section  312  of  the  Criminal  Procedure 
Code  namely,  to  explain  any  circumstances  appearing  in  evidence 
against  him. 

Apart  from  this,  legal  evidence  of  the  previous  convictions  oi^ght 
to  havo  been  obtained  before  the  part  of  the  charge  relating  to  them 
was  framed.  Either  after  recordiog  the  ple.i  to  the  substantive  charge, 
or  after  the  conclusion  of  the  trial  of  the  substantive  charge,  the 
accused's  pleas  on  the  previous  convictions  ought  to  have  been 
distinctly  and  separately  recorded.  An  admission  made  before  the 
charge  was  framed  is  not  a  sufficient  substitute  for  such  record,  any 
more  than  a  confession  of  the  substantive  offence  would  be  a  sufficient 
substitute  for  a  formal  plea  to  the  substantive  charge.  Although 
section     310     of     the      Criminal    Procedure    Code    does  not  apply 
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to  Magistrates'  Courts,  yet  clauses  (6)  and  (c)  of  that  section  indicate 
in  general  terms  the  precisenes-*  with  which  charges  relating  to 
previous  convictions  should  be  tried. 


(6'  P.  L.  /?.,   ISl.) 

IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

Jany.  30  [CRIMINAL  REVISION  No.  982  of  1904.]  1905. 

Pretent :  — Mr.  Justice  Chatterji,  C.  I.  E. 

EMPEROR, 

Vcraiia 

MAlDHAN.-AccusED. 

Sentence,  Enhancement  of— Previous  conviction — Revision — Eridtnee  as  to  prf 
vious  convictions  not  alloiced  on  revision* 

The  accused  was  co:ivictcd  by  a  second  class  Magistrate  of  an  offence  under  section 
454  of  the  Indian  Penal  Code  and  sentenced  to  two  moaths*  rigorous  imprisonment.  At 
the  trial  previous  couvictioiu  of  the  accused  were  not  proved,  the  prosecution  not  be- 
in^  aware  of  t'leiu.  The  District.  Mas^istrate  bjing  subsequently  informed  of  them  re- 
l)orted  the  casj  under  sectioa  43S  of  the  Criminal  Procedure  Codt  for  the  sentence  to 
be  enhanced. 

The  Chief  Court  dcjliuod  to  interfere  on  the  ground  that  the  accused  was  entitled 
to  contend  that  the  prosecution  was  not  competent  to  supplemcLt  the  record 
on  procce lings  in  revision  by  producing  fresh  evi  fence  bearing  on  the  question  of 
his  punishment  just  as  he  himself  would  not  have  been  entitled  to  a  reconsideration 
of  the  ca8e  by  bringing  forward  new  evidence.     P.  R.  7  of  1889  (C?-.)  referred  to 

Case  reported  hijJ.  P.  Thompson^  Eaquirey  District  Magiatrate,  Kar- 
nal,  uith  his  No.  1139-0.,  of  21lh  July  1904. 

Repout. 

The  facts  of  this  case  are  as  follows  :  — 

On  5th  June  1901,  when  complainant  had  gone  to  his  field  and  his 
wife  temporarily  left  the  house  to  see  a  neighbour,  the  accused  entered 
the  house  and  wrapped  up  two  llialis  in  his  chadar.  The  complainant 
happened  to  come  up  just  as  the  accused  was  coming  out  of  the  house 
and  seeing  thalis  under  his  arm  and  suspecting  him  to  be  a  thief,  cried 
for  help.  The  accused  took  to  his  heels,  but  Mangtu,  Lamhardar,  caught 
him  and  they  took  hiiu  to  r/m«a.  The  accused  had  no  witnesses  and 
the  case  was  fully  proved  against  him. 
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The  accused,  on  conviction  by  Saz/aci  Jalul  Shah,  Tahsi  Ida r,  exer- 
cising tii9  powers  of  a  Magistrate  of  the  2ad  class  in  the  Karnal  District, 
was  sentenced,  by  order  dated  16th  June  1901,  under  section  451  of  the 
Indian  Penal  Code,  to  two  months*  rigorous  imprisonment. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds :  — 

On  the  14th  June  information  was  received  that  the  accused  in  this 
case  had  been  convicted  of  offence  against  property  on  two  occasions  in 
the  Rohtak  District,  but  before  the  information  could  reach  the  Tahsildar 
of  Panipat,  who  was  trying  the  case,  he  had  convicted  and  sentenced  the 
accused. 

I  consider  that  the  case  should  be  tried  by  the  District  Magistrate,  as 
the  sentence  of  two  months*  imprisonment  is  quite  inadequate  consider- 
ing the  two  previous  convictions  which  can  now  be  proved.  The  files  of 
all  three  cases  in  which  the  accused  has  been  convicted  are  forwarded 
herewith.  In  one  of  the  previous  cases,  the  accused  was  sentenced,  on 
Ist  August  1901,  to  12  stripes,  under  section  411,  Indian  Penal,  Code, 
and  in  the  other  he  was  sentenced,  under  the  same  section,  to  six  months* 
imprisonment  on  23rd  July  1903. 

Order  of  the  Chief  Coort. 

Chattorjit  «l.— The  evidence  is  clear  that  the  accused  had  got 
into  the  house  of  the  complainant  and  was  escaping  with  some  thalls  under 
his  arm.     The  conviction  is  therefore  correct. 

The  question  whether  there  should  be  enhancement  of  sentence  is 
not  free  from  diflficulty.  The  Tahsildar  decided  on  the  record  as  it  stood 
before  him,  as  every  Magistrate  is  bound  to  do.  It  is  unfortunate  that  the 
fact  of  the  previous  conviction  was  not  made  known  to  him.  I  cannot  say 
that  the  Tahsildar  acted  with  any  material  irregularity  or  that  taken  as 
a  first  offence  the  sentence  is  grossly  inadequate.  The  accused  has  served 
his  term  of  imprisonment,  and  this  is  properly  speaking  a  difficulty  in 
the- way  of  enhancement  according  to  the  principles  on  which  this  Court 
acts,  though  not  an  insuperable  one.  See  No.  7.  P.  /?.,  1889  Crimhial. 
I  think  the  accused  is  entitled  to  contend  that  the  prosecution  is  not  en- 
titled to  supplement  t);e  record  at  this  stage  by  producing  fresh  evidence 
beariug  on  the  question  of  his  punishment,  just  as  he  himself  would  not 
have  been  entitled  to  a  reconsideration  of  the  case  by  bringing  forward 
new  evidence. 
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I  think  on  the  whole  that  this  reasoning  has  force  and  I  accord in;rly 
decline  to  enhance  the  sentence  or  to  quash  the  conviction  and  to  order 
a  retrial  by  the  District  Magistrate.    The  papers  will  be  retnrned. 


(^P.  L.  7?.,  196) 

IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

J-^n.  7    [GRIMIN  AL  REVISION  No.  527  of  1904.]    1905. 

Present :— Mr.  Justice  Chatterji,  C.  I.  E. 

HAKIMAN,—(CJonyiot),— Appellant, 

Versus 

EMPEROR— Respondent. 

Eoidence  Att  {I  of  1872),  Section  26-Confe8elon—Adml89ion— Penal  Code  {AH 
XLV  of  1S601  Sections  379,  411— The Jt— Receipt  of  stolen  property- PropeH^ 
found  at  a  plaee  in  the  possession  of  several  persons. 

An  admission  made  at  any  time  by  a  person  charged  with  a  c^ime  statiog  or 
suggesting  the  inference  that  he  committed  that  crime  is  a  confessioo,  and  is  inadmissi- 
ble in  evidence  when  made  by  the  accusad  while  in  police  custody. ,  11  W.  N.  Oat  702 
at  page  707, 1.  L.  R.,  Bom.,  XIV  260,  X  Oal,  1022. 

When  stolen  property  is  found  at  a  place  in  the  possession  of  several  pcrsoni. 
the  mere  giviog  of  information  to  tho  police  that  it  would  be  found  there,  is  not  coo- 
closive  of  the  guilt  of  the  informer,  as  it  is  consistent  with  his  not  being  the  thief  or 
the  guilty  receiver  of  it. 

Apipedl  front  the  order  of  B,  T.  Gibson,  Esquire,  Magistrate,  1st  class, 
exercising  enhanced  powers,  under  Section  30,  Criminal  Procedure  Code, 
Lyallpur,  dated  the  2lst  June  1904,  convicting  the  appellant. 

Mr.  Hanns,  Advocate  for  Appellant. 

Judqhent. 

Chatterji,  J.— This  appeal  and  No.  466  of  1904  arise  out  of  the 
same  case  and  v/ill  be  disposed  of  by  one  judgment. 

The  facts  are  fully  given  in  the  judgment  of  the  Magistrate  and 
do  not  require  recapitulation. 

The  Magistrate  has  rejected  the  evidence  of  the  professed  eye- 
witness and  his  finding  against  the  accused  is  based  on  :  — 

(1).    Track  evidence. 

(2).    Evidence  of  their  promise  to  restore  the  stolen  property. 
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(3).  The  finding  of  the  skin  of  a  bullock  buried  in  a  cow-shed  in 
C/iafe430. 

As  regards  the  first  the  Magistrate  shows  that,  the  tracks  vvere 
not  compared  till  about  three  weeks  after  the  arrest  of  the  acouaed. 
The  Magistrate  says  it  is  to  be  received  with  great  caution  and  accepts 
it  for  what  it  is  worth.  I  think  it  is  worth  practically  nothing  in 
this  case.  .  . 

As  regards  ttie  evidence  as  to  the  promise,  I  think  it  is  very  incon- 
clusive, if  it  is  admissible.  It  is  quite  consistent  with  accused  being 
merely  aware  where  the  animals  were  without  being  the  thieves  or 
guilty  receivers  of  them.  It  may  really  be  a  ruae  or  a  device  to  gain  time. 
Nothing  definite  can  be  inferred  from  it.  But  if  we  hold  that  it  does 
raise  a  distinct  inference  of  criminality  against  the  accused,  it  appears 
to  be  inadmissible,  because  it  was  made  while  the  accused  were  in 
police  custody.  The  Magistrate  has  admitted  the  evidence  holding  the 
promise  to  amount  to  a  mere  admission,  and  not  to  a  confession,  within 
the  meaning  of  Section  26  of  the  Indian  Evidence  Act,  and  there  are 
undoubtedly  soma  authorities  in  support  of  this  view.  But  I  think  the 
sounder  opinion  is  that  any  **  admission  made  at  any  time  by  a  person 
charged  with  a  crime  stating  or  suggesting  the  inference  that  he  com- 
mitted that  crime  ''  comes  within  the  category  of  a  confession.  This  is 
the  definition  of  a  confession  given  by  Sir  James  Stephen,  in  his 
Digest  of  the  !aw  of  Evidence,  and  has  been  generally  accepted  by  the 
Indian  Courts.  An  incriminating  statement,  which  falls  short  of  an 
absolute  confession,  but  from  which  the  inference  of  guilt  follows,  is 
a  confession.  See  II  Cal.,  W.N. ,702,  at  page  707,  and,  if  made  in 
Police  cuitoiy,  should  be  excluded,  f.  L.  R.,  XIV  Bom.,  260,  I.L.E, 
X  Cal.j  1022,  in  which  the  same  view  was  taken.  I  hold  accordingly 
that  the  evidence  is  not  admissible.  This  disposes  of  the  charge  as 
regards  one  bullock  and  a  cow  found  in  the  Gugera  Thana  pound,  and 
the  case  of  Atra,  of  Chdk  365,  falls  to  the  ground. 

There  remains  the  charge  of  the  bullock  whose  skin  was  found 
buried  in  the  cattle-shed  in  Chak  430.  As  to  this  I  find  the  evidence 
very  unsatisfactory.  The  shed  belongs  to  or  is  in  possession  of  several 
persons  other  than  the  accused,  six  or  seven  in  all.  In  these  circum- 
stances the  giving  of  the  information,  if  proved  is  not  conclusive  of  the 
guilt  of  the  aecu^ed  and  is  coa?ist9nt  with  their  not  having  been  the  • 
thieves  or  guiUy  receivers  of  the  bullock.  The  principle  underlying 
ISmipn^  versus  GoWnda,  I.  L.  B.  XVII  AU.,  576,  may  wjll  be  applied 
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to  cover  this  case.  The  MagiBtntte's  reasoning  as  respects  Sardara 
applies  miUati$  mutandis  to  these  accused  as  well.  Besides  the  evideDce 
of  the  Veteriuary  Assistant  is  on  the  whole  against  the  story  told 
by  the  witnesses  and  the  Magistrate  has  not  fully  disposed  of  it 
Nor  am  I .  sure,  after  so  much  time  had  been  lost  in  making  the  enquiry 
and  samany  people  put  to  trouble  on  its  account,  that  false  or  fabricated 
evidence  would  not  be  pro  duced  to  get  rid  of  the  case. 

The  accused  are  old  convicts  and   very  possibly   may  be  gnilty, 
bot-the  evidenee  appears  to  me  to  be  clearly  insuflBcient. 

I  accept  the  appaal  against  the  accused  and  direct  their  discharge. 

Appeal  accepted. 


(6  P.  L.  B.,  202.) 

IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

Nov.  5  [CRIMINAI  REVISION  No.  1016  op  1901.]  1904. 

Present :— Sir  William  Clark,  Kt.,  Chief  Judge. 

EMPEROR, 

Versus 

NOT  A,— Accused. 

Penal  Code  {Act  \LV  of  1860),  Section  S  IS  "Screening  offender  from  puni$hmeia- 
Sentence.    Enhancement  of. 

The  Magistrate  convicted  the  accused  of  an  offence  under  Section  213  of  the  Indian 
Penal  Code  and  sentenced  him  to  six  months'  rigorous  imprisonment  inchiding  one 
monih's  solitary  confinement.  The  Sessions  Judge  on  appeal  reduced  the  sentence  to  the 
term  already  undergone  vhs.,  one  month  and  a  few  days. 

The  District  Magistrate  forwarded  the  case  to  the  Chief  Court  holding  that  the 
sentence  allowed  by  the  Sessions  Judge  was  inadequate.  The  Chief  Court  declined  te 
interfere. 

Case  reported  by  Captain  C.  H.  Buck,  District  Magistrate  of  Mont- 
gomery, uith  his  No.  789  of  2nd  August  1904, 
Babu  M.  N.  Mukerji,  Pleader,  for  Accused. 

Rbport. 
The  facts  of  this  case  are  as  follows  :  ~ 

Nota  reported  the  theft  of  his  she-buffalo  to  the  police  on  the  28th 
August  1903.  The  animal  was  stolen  on  the  2l8t  August  1903,  and  be 
had  before  reporting  followed  the  tracks  and  ascertained  who  had  stolen 
it,  but  could  not  come  to  terms.  A  few  days  after  the  investigation 
commenced  he  received  a  promise  of  restitution,  and  accordingly  slackeMd 
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his  help  to  the  police,  with  the  result,  that  the  case  was  at  first  reported 
as  "  untraced."  Afterwards  he  received  hack  his  buffalo,  but  took  no 
further  8tep«  against  the  thief.  On  the  facts  coming  to  light,  the  thief 
was  convicted,  and  Nota  was  prosecuted  under  section  213,  Indian  Penal 
Code. 

The  accused,  on  conviction  by  Lala  Harnam  Das,  exercising  the 
powers  of  a  Magistrate  of  the  1st  Class  in  the  Montgomery  District,  was 
sentenced,  by  order,  dated  13th  June  1904,  under  section  213  of  the 
Indian  Penal  Code,  to  six  months*  rigorous  imprisonment,  including  one 
month's  solitary  confinement,  but  on  appeal,  Maul vi  inam  Ali,  Sessions 
Judge,  Multan  Division,  by  his  order  dated  19th  July  1904,  reduced  the 
sentence  to  the  terms,  already  undergone,  viz.  one  month  and  a  few  days. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds : — 

The  Sessions  Judge  has  stated  in  his  judgment  that ''  action  under 
section  213,  Indian  Penal  Code,  need  not  be  taken  by  the  Magistrates  ex- 
cept in  Ilahas,  where  the  offence  of  section  213  be  notoriously  rampant. 
In  this  particular  case,  only  a  nominal  punishment  should  have  been 

given." 

With  all  due  deference  to  the  learned  Sessions  Judge's  opinions,  I  wish 
to  state,  that  I  have  spent  over  two  years  in  the  Montgomery  District, 
and  am  well  aware  that  this  particular  offence  is  a  peculiarly  common  one, 
and  it  is  one  of  the  chief  reasons,  why  cattle  thieving  is  such  a  favourite 
form  of  crime  here.    The  sole  object  of  a  complainant  is  to  recover  his 
property  by  hook  or  by  crook ;  once  that  is  done,  he  leaves  the  police  to 
do  the  rest  if  they  can.    The  ordinary  procedure  here    is  for  the  owner 
with  a  party  to  track  up  the  stolen  animal  and  the  thief,  and  then,  if  the 
thief  is  found,  and  they  cannot  come  to  terms,  or  if  neither  are  found,  to 
report  to  the  police.    If  both  are  found,  then  as  a  general  rule,  the  stolen 
property  is  returned  with  or  without  a  small  sum,  or    another  animal  is 
handed  over  in  its  place.    In  the  present  case  the  complainant  employed 
the  police,    merely  as  a  handle  to  bring  stress  on  the  thief,  and  the  ac- 
cused should  ha\  e  been  made  an  example  of,  as  the  Original  Court,  who 
knows  the  District,  well  knew.    It  is  naturally  very  difficult  to  obtain 
evidence  against  an  accused  under  section  213,  Indian  Penal  CkkIc,  and 
when  a  conviction  is  obtained,  it  is  highly  necessary  to  give  a  sufficient 
sentence. 

The  order  on  appeal  in  this  case  will  be  looked  upon  as  an  acquittal 
and  will  have  a  very  bad  effect. 
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Order  of  the  Chief  Coukt. 

Clark,  C.  J.  -Though  it  is  necessary  to  institute  prosecutions  to 
prevent  complainants  from  hushing  up  offences,  yet  it  seems  to  me  that 
a  month  and  six  days'  imprisonment  was  not  so  inadequate  a  Eentence  in 
the  facts  of  this  case  as  to  make  enhancement  advisable. 

The  order  of  the  Sessions  Judge  Reducing  the  sentence  will  not  be 
disturbed. 


(2d  A,  IK.  N,  93.) 

IN   THE  HIGH   COURT    OF   JUDICATURE  AT  ALLAHABAD. 

Feb.  27.    [CRIMINAL  APPEAL  No.    39  of  1905.]  1905. 

Present:— Mr.    Justice    Knox. 
EMPEROR  V.  BISHE3HAR  DAYAL. 

Act  So.  XLV  of  1S60  [Indian  Penal  Code),  as.  464  and  400— Forgery-Be fiiii- 
t'lon. 

A  mukhtar,  who  was  appearing  fur  the  pluintilt  in  an  ejectment  suit  Iwlore 
a  Rent  Court,  in  open  court  but  without  the  permission  of  the  Court,  or  even  of 
the  officer  of  the  Court  in  whose  custod/  the  record  was,  took  the  pUiiat  in  tbe 
case  and  altered  it  so  as  to  represent  the  plaintiff  as  claiming  ejectment  of  the 
defendant  from  one  fiald  mDre  in  addition  to  those  mentioned  originally  in  the 
plaint.  It  did  not  appear  whether  the  plaintiff  was  or  was  not  entitled  to  eject 
the  defendant  from  that  field,  bat  inasmuch  as  the  alteration  was  made  openly  and 
the  prosecution  had  not  established  that  it  was  made  fraudulently  or  dishonestly, 
it  was  heiJ  that  upon  these  facts  the  mukhtar  could  not  properly  be  convicted 
of  the  offence  defined   in   section   464  of  the   Indian   Penal   Code. 

The  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court. 

AUton,  for  the    appellant. 

The  Government  Pleader  {Ghidam  Majtaha),   for  the  Crown  — 

Knox,  J. — Bisheskar  IXiyal  Kurmi  has  baen  convicted  of  an 
offence  under  section  466  of  the  Indian  Penal  Code  and  sentenced  io 
rigorous  imprisonment  for  two  years.  The  evidence  for  the  prose- 
cution shows  that  the  accused  in  open  court  took  up  a  court  re- 
cord, without  the  permission  of  the  Court  or  of  the  reader  in  whose 
charge  the  record  was,  and  then  and  there  inserted  in  a  pla'mt  cer- 
tain numbers  and  words,  the  object  being  to  procure  the  ejectmeut 
of  the  defendant  from  a  field,  which  had  not  been  specifically  en- 
tered  in  the  plaint.     While  he   was  adding  these  words   to  the  plain*' 
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he  was  caught,  and  threw  himself  on  ihe  mercy  of  the  Court.    The 
appellant  has  been  a  general  agent  to  certain  zamindars  for    some 
years,  and  the  presumption  is  that  he  was  cognizant  of  the  ordinary 
procedure  prevalent  in  courts  and  must  have  known    that  he    was 
doing  a  very  improper   act  in  touching  the   record  of  a    court  and 
making'  any  alterations  in  it  without  the  express    permission  of  the 
Court   first  obtained.     Upon  his  own   showing  the  appellant  was  un- 
doubtedly guilty  of  a  very  serious  contempt  of  court.    But  before  he 
can  be  found  guilty  of  the  offence  with  which    he  was  charged  it 
lay  upon  the  prosecution  to  establish  beyond  room  for    doubt  that 
in  doing  what  he  did  the  appellant  had  a  fraudulent  or   dishonest 
intent.    The  learned  Government  Pleader    has    drawn  my  attention 
to  the  words  contained  in  section  464,  paragraph  2,  and  urges  that 
the  accused  having  without  lawful    authority  altered  the  plaint,  he 
must    be    held    to  have  committed  forgery  of  a    document,   if    his 
intent  was  either  fraudulent  or  dishonest  or  to  support  a  claim  or 
title.    There  is  no  evidence  whatever  in  this  case  of  fraud  or  dis- 
honesty.    It    would    have    been  for  the   prosecution  to  prove  fraud 
or  dishonesty,  and  they  have  not  done  so.    In  saying  this  I  do  not 
pronounce  either  way  upon  the  question    whether    the  appellant  or 
his  master  had  or  had  not  any  right  to  eject  the  defendant,    Matadin, 
from    tha    fiald  No.   55  too.    Tliit    mvtter    is,     I   unlerstand,    'still 
penling  decision.    It  may  be  that  the  appelhmt's  master  is  entitled 
to  this  right  or    he  may    not  be  so  entitled.    The  prosecution  has 
not  proved  that  he  had  not  at  the  time  such  right.    There  remains 
the  question  whether  the  appellant,  by    acting  as  he    did,    did    so 
with  intent  to  support  a  claim    or  title.    There    is  very    much  in 
the  fact    that    the    appellant  is  a    mukhtar    with   court  knowledge 
and  experience  to  lead  up  to  the  inference  that  this  must  have    been 
fiis  intention.    On  the  other   hand,  it    has  been    strongly    urged  on 
his  behalf  that  the  fact  that  he  did  so    openly  and    with  the  pat- 
wari  as  a  witness  at  his  very    elbow,    coupled   with  the  inevitable 
consequence  that  his  sict  must  have  been  speedily  discovered,  points 
to  his  act  being  one  of  folly  on  his   part.    The  boundary  line  is  very 
narrow  and  the  appellant  has  only  himself  to  thank  for  the  consequ- 
ences which  he  has  suffered.    It  is    with  some  difficulty  that  I  give 
bim  the  benefit  of  the  doubt  and  allow  his  appeal.    I    acquit    him 
of  the  offence  with  which  he  was    charged.    As  he  is  on  bail,    bit 
bsal  bond  will  be  discharged. 
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{2  A.  L.  J.,  274) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Nov.  11   [CRIMINAL  REVISION  No.  522  op  1903.]  1903. 

Vreneni :— Mr.  Stanley,  C.  J. 
BALDEO  BAKSn  SINGH  and  anotdeb, 

RAJ  BALL  AM  SINGH. 

Code  of  Criminal  Procedure— sect 'ton  N5—tchether  order  tckhout  juriddiction— 
High  Court-  Revision. 

A  Magistrate  is  not  justified  in  disregardiqg  the  decree  of  a  Civil  Coart. 
It  is  his  duty  to  uphold  and  carry  out  that  decree  so  far  as  lies  in  him  to 
do  so.    Daulat  Koer  v.  nameaicari  Koeri  (I.  L.  R.,  26  Cal.  625.) 

A  Civil  Court  decreed  redemption  of  certain  share  in  a  zemindari.  The 
mortgagee  claimed  to  remain  in  cultivatory  possession  of  certain  plots  of 
land,  contending  that  the  decree  of  the  Civil  Court  did  not  affect  his  rights 
as  a  tenant.*  Upon  a  dispute  for  possession  arising  between  the  tenant  and  the 
mortgagor's  representatives,  held  that  the  Magistrate  htd  jurisdiction  U>  pass  an  order 
under  section  145  of  the  Code  of  Criminal  Procedure  and  that  therefore  the  High 
Court  could  not  revise  his  order. 

Criminal  Revision  against  an  order  of  Babu  BoIb  Nath  Chatter ji, 
Magistrate  Ist  Class,  Gorakbpur,  dated  22nd  July  1903  :  — 

One  Raj  Bollam  Singh  was  the  mortgagee  of  the  shares  of  four  persons.  Baldeo 
Baksh  Singh  and  Ragho  Prasad  Singh  purchased  the  rights  of  the  mortgagors  in 
three-fourths  of  the  mortgaged  property  and  sued  them  for  redemption  of  three- 
fourths  of  the  mortgaged  property.  The  suit  was  decreed  and  Baldeo  Baksh  Singh 
and  Ragho  Prasad  Singh  were  put  in  possession  of  the  property  redeemed  on  the 
26th  September,  1902,  and  were  entered  in  the  revenue  records  as  owners  thereof. 
Raj  Ballam  Singh  claimed  to  be  in  cultivatory  possession  of  certain  holdings  situated 
in  the  property  redeemed,  and  he  alleged  that  the  decree  of  the  Civil  Court  for 
redemption  did  not  deprive  him  of  his  cultivatory  possession.  He  applied  to  the 
Magistrate  alleging  that  Baldeo  Baksh  Singh  and  Ragho  Prasad  Singh  wei^  tiymg 
to  oust  him  from  the  holding  by  force.  The  Magistrate  held  that  the  decree  of  the 
Civil  Court  gave  Baldeo  Baksh  Singh  and  Ragho  Prasad  Singh  possession  as  owner 
and  in  execution  of  that  decree  the  tenant  rights  of  Raj  Ballam  Singh  created  by 
himself  when  he  was  in  possession  as  mortgagee,  had  not  been  interfered  with  in 
execution  of  the  decree.  The  Magistrate  passed  an  order  under  section  145  of  the 
Code  of  Criminal  Procedure,  declaring  Raj  Ballam  Singh  to  be  in  possession 
bf  the  holdings  in  question  and  forbidding  all  disturbance  of  such  possession  unless 
Raj  Ballam  Singh  was  evicted  in  due  course  of  law.  This  order  was  broaght  op 
in  revision  to  the  High  Court. 

Satya  Chandra  Mukerji,  for  the  applicant. 
0.  P,[AJ8ton,  for  the  opposite  party. 
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Th  following  jadgmeDt  was  delivered  by 

Stanley  C«  J«— Unless  the  Magistrate  acted  witbout  jurisdic- 
tion in  passing  the  order  wbich  is  now  objected  to,  no  case  baa  arisen 
for  the  exercise  of  revisional  jurisdiction  of  this  Court.  If  the 
applicants,  Baldeo  Baks'i  S-n^^h  and  Ragbo  Prasad  Singb,  were  put  into 
actual  possession  of  the  property  in  dispute  upon  the  occasion  of 
the  execution  of  the  decree  of  September,  1902,  I  should  doubtless 
have  no  hesitation  in  following  ihe  decision  to  wbich  I  have  been 
referred  in  the  case  of  Doulat  v.  Koer  liameswari  Koer'i,  (1)  A  Ma- 
gistrate is  not  justified  in  disregarding  the  decree  of  a  Civil  Court. 
It  is  his  duty  to  uphold  and  carry  out  tbat  decree  so  far  as  lies  in 
him  to  do  so.  This  is  what  is  laid  down  in  the  case  to  which  I  have 
referred.  It  appears,  however,  from  the  perusal  of  the  judgment  of 
the  learned  Magistrate  in  this  case,  which  has  been  very  carefully 
prepared  and  which  shows  that  he  went  into  the  evidence  on  the 
question  of  possession  with  care  and  at  considerable  length,  that 
before  and  after  the  date  of  the  execution  of  the  decree  in  question. 
Raj  Ballam  Singh  wiis,  as  it  is  called,  in  cultivatory  possession  of  the  lands 
iu  di9pute.  -  This  being  so,  the  decree  Only  appears  to  have  dealt, 
as  the  Magistrate  points  out,  with  the  proprietorship  of  the  land. 
Raj  BjJIam  Singh  was  never  disturbed  in  his  possession  of  the 
holdings.  That  being  so,  I  fail  to  see  how  it  could  be  contended 
th^t  the  learnckl  Magistrate  had  no  jurisdiction  to  pass  the  order 
which  he  did  pass.  Ills  duty  it  was  to  ascertain  who  was  in 
actual  possession,  snd  he  has  ascertained  that  question  on  evidence 
which  appeared  to  him  to  be  satisfactory.  This  being  my  view  of  the 
case,  the  rule  must  be  discharged. 

Application  ditsmli*8ed. 


(6  P.  L.  R.  2W). 
IN  THE  CHIEF  COURT  OF  THE  PUx\JAB,  LAHORE. 
Nov.  15  [CRIMINAL  APPEAL  No.  587  of  1904].     1904. 
Present:— Sir  William  Clark,   Kt,  Chief   .'udge,  and  Mr.  Justice 
Rattigan. 

KHANA  AND  oTHEBs,— (Convicts),— Appellants, 
Verau9 
EMPEROR,— Respondent. 

"Bvidente  Ati  [I  of  1S72)  Section  3ii  {!)— Statement  bytleceoBed  person.  Rlecaucy 
(1)[1899]I.L.  R.,  26Cal.,625- 


Digiti: 


zed  by  Google 


238  Thi  CRiufNiL  Law  Journal  BfiPobTS.  [Tri.  IL 

KHAKA  V,  EMPEBOB. 

According  to  section  32  (1)  of  the  Eyidence  Act,  a  statemant  made  by  a  penoi 
who  has  died  since  tlie  statement  was  made,  if  otherwise  relevant,  is  not  irreleraat 
simply  because  tho  person  who  made  it  was  not  at  the  time  under  expectation  of 
death. 

Where  two  persons  were  killed  by  the  violent  assault  coomiitted  on  them  hf 
several  accused  persons— 

Ueldf  that  the  statements  made  by  the  deceased  before  their  deaths  relating 
to  the  cirumstances  of  the  assault  which  resulted  in  their  deaths  were  relevant  against 
all  the  accused  persons.  17  P.  U,  1901  (Cr.)  diHinguished, 

Appeal  from  Uie  order  of  W.   A,  Harris,  Esquire^  Sessions  Judge^ 
Sliahpur  Division,  dated  the  19th  July  1904,  convicting  the  appellants. 

Mr.  Shireore,  Advocate,  for  Appellants. 

Mr.  Turner,  (Jovernment  Advocate,  for  Respondent. 

JUDGMIliT. 

Rattiffan,  J.-~Oa  the  19th  January  1901,  an  occurrence  took 
place  in  the  village  of  Meliwal  in  the  Mianwali  District,  which  resulted 
in  the  subsequent  deaths  of  three  persons  Jiwna,  Gullan  and  Ahmadyar, 
all  Bhambs  by  caste.  The  first  reports,  the  allegation  for  the  prosecu- 
tion and  the  defences  set  up  are  set  forth  clearly  and  in  detail  by 
the  learned  Sessions  Judge.  Admittedly  there  was  an  altercation 
between  the  complainant  and  some  of  the  accused  persons  on  that  day 
in  the  evening,  but  as  the  Sessions  Judge  says,  it  is  impossible  to 
state  what  it  was  that  immediately  led  to  a  tierce  attack  being  made 
on  complainait  and  three  deceased  persons.  Undoubtedly  the 
cause  causan$  was  the  advent  of  Uussammat  Blalki's  son  in  the  village. 
Mussammat  Malki,  before  her  marriage  to  Qhulam  Husain,  accused  4, 
had  had  an  intrigue  with  one  Kamalia,  the  maternal  uncle  of  oom- 
plainant,  and  there  can  be  little  doubt  that  the  boy  to  whom 
she  gave  birth  some  6  months  after  her  marriage  was  the  son  of 
Kamalia.  About  a  year  or  a  year  and  a  half  after  her  marriage, 
Mussamtnqt  Malki  went  off  with  Kamalia  to  Multan  and  took  the 
boy  with  her.    Some  8  days  before  the  9th  of  January  the  boy  was 

[  brought  back  to  the  village  by  a  woman,  friend  of  Mussammat  Haiki, 
and,  as  Kamalia  was  then  dead,  the  boy  was  taken  to  the  house  of 
one  Qaman  complainant's  cousin,  and  it  was  given  out  that  Lahi 
Kamalia's  brother,  intended     to     adopt  him.    All  this  came  to  the 

^ears  of  accused  No.  i,  and  he  and  his  cousin?,  accused  Nos.  5  and  7.  told 
Ahmadyar,  one  of  the  deceased  persons  above  mentioned,  to  warn 
complainant  and  his  friends,  against  bringing  the  boy  to  tlieir  part 
of  the  village  and  from  carrying  out  the  proposed  adoption,  as  otherwise 
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barm  would  come  of  it.  Despite  these  warnings  Gaman,  on  the 
morning  of  the  19th,  seems  to  have  taken  the  boy  to  the  part  of  the 
village  where  accused  live,  and  was  promptly  assaulted  by  accused 
No.  7,  who  saw  them  there.  After  this  it  is  not  easy  to  say  with  any 
certainty  what  happened,  but  it  is  clear  (and  not  denied)  that  on 
the  same  day,  in  the  evening,  a  violent  assault  on  complainant  and  the 
three  deceased  persons  took  place  close  by  the  house  of  accused 
No.  4.  Mr.  Shircore  maintains  that  complainant  was  the  aggressor 
and  that  he  and  his  friends  came  np  to  avenge  the  assault  on  Qaman 
in  the  morning  and  that  the  accused  only  acted  in  self-defence. 

On  the  other  hand  it  is  said  that  though  complainant  has  probably 
not  disclosed  the  whole  truth,  the  real  facts  are  that  he  was  not  the 
aggressor,  that  he  had  no  intention  of  assaulting  the  accused,  and 
that  the  three  deceased  persons  were  not  members  of  his  faction, 
and  only  came  up  to  stop  accused  from  beating  complainant,  who 
was  crying  for  help.  Upon  the  whole  we  think  that  the  latter  theory 
is  the  more  ])robable  and  it  has  been  accepted  by  the  ^Sessions  Judge 
also.  Clearly,  if  complainant  had  arrived  at  the  accused'  quarters 
with  the  intention  of  assaulting  them,  he  would  not  have  gone  alone 
nor  would  he  have  been  unarmed.  He  and  the  deceased  persons 
were  able  to  inflict  no  injury  to  speak  of  on  any  ot  the  opposite  party, 
while  Jiwna,  Gullan  and  Ahmadyar  were  severely  wounded.  If  com- 
plainant  had  gone  with  the  intention  of  attackijrg  the  other  side,  it 
is  almost  impossa)le  to  believe  that  Gaman,  Lila  and  others  more 
directly  concerned  in  the  dispute  than  Jiwna,  Gullan  and  Ahmadyar 
and  indeed  even  more  than  complainant  himself,  would  not  have  naturally 
been  of  his  party.  It  is  far  more  probable  that  he  happened  to  be 
passing  along  the  road  which  leads  past  accused  No:  4*8  house, 
which  is  in  the  centre  of  the  village,  and  that  an  altercation  having 
reference  to  Gaman's  visit  to  that  quarter  in  the  morning  arose  between 
him  and  some  of  the  accused.  Words  then  probably  led  to  blows 
and,  finally,  to  the  accused  arming  themselves  and  attacking  those 
who  came  to  complainant's  rescue.  This  is,  we  think,  the  most 
probable  account  of  what  happened,  and  if  it  really  represents  (as  in  our 
opinion  it  does)  the  actual  facts  of  the  case,  the  theory  set  up  by 
Mr.  Shircore  in  this  Court  that  the  accused  were  acting  in  self-defence 
must  obviously  fall  to  the  ground. 

the  evidenc-e  upon  which  the  Sessions  Judge  has  placed  reliance 
ii  that  of  Hyder  and  the  greater  part  of  that  given  by  the  complainant, 
flchas  also  accepted   and  acted  on  the  statements  made  by  Ahmadyar 
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and  Qullafi  while  they  were  in  Hospital.  For  our  own  ])art  we  cm 
gee  no  valid  objection  to  the  acceptance  of  Hjder'a  evidence  and  as 
regards  that  of  the  complainant,  it  is,  we  think,  trae  in  all  maia 
points,  This  evidence  is,  moreover,  COTroborated  by  the  fari,  whidi 
cannot  be  disputed  or  explained  away,  that  the  complainant  was 
himself  injured  slightly  no  doubt,  and  that  the  three  persons  who 
subsequently  succumbed  it  to  their  injuries  were  wounded  more  or 
less  severely  and  by  means  of  such  dangerous  weapons  as  a  spear, 
fin  axo  and  a  dang.  It  is  not  suggested  that  these  wounds  were 
self-inflicted,  and  it  is  in  the  highest  degree  improbable  that  tbey 
were  inflicted  by  any  one  except  the  accused. 

As  regards  the  statements  of  Ahmadyarand  QuUan,  Mr.  Harris 
contended  that  even  if  not  wholly  inadmissible  on  the  grovnd  that 
tbey  were  mode  at  a  time  when  neither  Ahmadyar  nor  GuQaa  vat 
under  expectation  of  death,  they  are  at  all  events  irrelevant  except 
in  so  far  as  tliey  deal  with  the  respective  causes  of  death  of  the  auAofs 
of  the  statements.  In  other  words,  that  at  most  the  statement  of 
Qiilkn  can  be  relevant  only  as  to  the  eatise  of  bis  death  and  it 
inrdevant  as  .  to  the  eause  of  Jiwna's  death  and  stmilariy  Uitt 
Ahtnadayar^s  statement  is  relevant  only  as  to  the  eaoae  of  bis  own 
death.  For  this  latter  contention  relian^ee  is  placed  on  No :  17.  P.  R,  of 
)90T;  Griminnl 

In  urging  that  tbe  statements  are  wholly  inadmissible  On  the  groand 
stated,  the  learned  counsel  was  apparently  thinking  of  the  rule  of  kw 
applied  to  such  statements  in  England,  and  he,  evidently  overlooked 
the  express  provisions  of  Section  32  (I)  of  the  Indian  Evidence  Act, 
according  to  which  the  statement,  if  otherwise  relevant,  is  not  irre- 
levant Qimply  because  the  persons  who  made  it  was  not  at  the  time 
under  expectation  of  death. 

With  riegitfd  to  the  second  eontentioB,  we  consider  tbat  tht^ 
itilkfg  referred  to  is  distinguishable  from  the  Utfits  of  the  preseat 
case.  Under  Seetimi  32  (1)  of  the  Evidence  Act^  a  stat^nent  made 
by  a  deceased  person  before  his  death  is  relevant  if  it  relates  «fo  the 
**  cau^  of  his  deatii  or  to  any  of  the  circumstancea  of  the  trantactioa 
which  resulted  in  his  death."  Now  in  No:  17  P.  R.  1901  Criminal, 
the  facts  were  that  two  persons  were  brutally  wounded,  Ferosaad 
Karim,  but  the  person  who  was  alleged  to  have  caused  the  death 
of  Kanm  had  no  hand  whatsoever  in  wounding  Feroz.    The  wounding 
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in  each  case  was  a  perfectly  distiDct  and    indepeiideiit    transaction, 

and,  under  these  circnmstances,  the  learned  Judges  held,  and  if  with 

all  reepect  we  may  say  so,  rightly  held,  that  the  dying  declaration 

of  Feroz  was  inadmissible  in  so  far  as  it  incriminated   the  alleged 

assailant  of  Karim   as  the  latter*a  murderer,  there  being  no  charge 

against    Karim's  alleged  murderer  of  any  offence  committed  against 

Faroz.     Here,  however,   the  facts  are    very  different,   for,    according 

to  the  statements  of  Ahmadyar  and  Gullan,  the  very  same  persons 

who    attacked    Jiwna    also   attacked    Qullan,    and    one  o^.  the   two 

stirviving  assailants  of  Ji.vna  and    Gallan,  also  attacked  Ahmadyar, 

and,  furthermore,  according  to    these    statejnents,    the    circumstance 

of  the  attack  on  Jiwna  was  one  of  the  circumstances  of  the  transaction 

which  resulted  in  the  death  of  Qullan,   who  had  gone  to  his  brother's 

assistance,  and  the  circumstance  of  the  attack  on  Qullan  was  in  itself 

one  of  the  circumstances  of  the  transaction  which  resulted  in  the  death 

of  Ahmadyar,  who  had  gone  to  Qullan's  assistance.    The  facts  of  the 

case  before  us  are,  therefore,  quite  different  from  the  facts  in  No :  17 

P.  R.   1901,  Criminal,  and,  upon  these  facts,  we  have  no  hesitation 

in  holding  that    the  statements    were  rightly    received  in  evidence. 

We  are  of  course  quite  alive  to  the  danger  of  acceptiog  such  statements 

without  due  care  and  caution,   but  in  the  present  case  we  consider 

that   judged  intrinsically  and  extrinsically,    they  bear  the  impress  of 

truth.    They  give  a  detailed  account  of  what  is  said  to  have  h^>pened« 

they  agree  inter   se  and  also  with  the  evidence  generally,  probability 

is  strongly  on  the  side    of  their  truth,    ind  they  were  made  at  A  time 

and  place  when  and  were  "  tutoring"  would  have  been  exceedingly 

difficult  if  not  impossible.    It  is  said  that  they  were  not  made  till 

four  days  after  the  occurrence,   but  we  find  from  the  Police  papers 

that  Ahmadyar  and  Qullan  told    practically    the  same  story  to  the 

Police  almost  immediately  after  the  investigation  had  begun  at  5  p.  m. 

and  7    p.m.  the  diay  after  the  assault.    The  stat^netfts  are  tkiis  not 

naere  after-thoughts.  »     •     •    • 

Having  regard  then  \6  the  case  as  a  whole,  to  the'eVldenee' and 

the  probabilities,  we  consider  that  the  appeUtotatlha^^rtbe^nTfghtly 

convicted  of  the  several  offences  charged  against  then-  rbspeetively; 

As  to  the  senCences,  we  do  not  think  that  thby^^rr  outfit  side 
of  severity.  The  assault  was  a  jparticukrly  violeht' aitrd  brutial  one 
and  has  resulted  in  the  deaUi  of  thre^  persokis.  'fiUt' *  accused  No.  3 
and  accused  No.  7  have  received  separate  sentent^' in  Vespect  of  tli« 
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ofTences  committed  by  them  against  Jiwsa  and  Qullao,  and,  nnder 
Section  35  (I)  of  the  Criminal  Procedare  Code,  these  sentences  will 
not  run  concurrently  unless  otherwise  directed.  We  think  that  in 
this  case  the  ends  of  justice  will  be  met  if  we  direct  that  these  sentences 
shall  run  concutrently  and  we  order  accordingly. 
In  all  other  respects  the  appeals  stand  dismissed. 

Appeal  ditmiescd 


(6   P.  L.  R.  265). 
IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 
Feb.  11  [CRIMINAL  APPEAL  No.   793  of  1904.J  1905. 
PreBent :— Mr.  Justice  Reid  and  Mr.  Justice  Chatterji. 

EMPEROR,— (C01IPUINANT),—APPKLLiKT, 

Vei'suB 
SUKHA  SINGH,— (Accused),— Responmkt. 

Penal  Code  [Act)  XLV  of  I860,)  Sectiorm  186,  i26—0h9trvction  of  pnWie  eerraii- 
Mieehief, 

When  the  accnsed,  addressee  of  a  registered  article,  after  taking  deliyery  of  tbe 
article  from  a  Post  Master,  tore  the  receipt  given  for  the  article  and  was  coDTided 
of  an  offence  nnder  section  186  of  the  Indian  Penal  Code. 

Held,  that  the  act  of  the  accnsed  was  not  calculated  to  obntract  the  Post  Master 
in  the  discharge  of  his  public  functions  and  the  conviction  nnder  section  186,  I.  P.  C. 
was  not  right  but  that  the  accused  was  guilty  of  an  offence  under  sectinn  4S6 
of  the  Indian  Penal  Code,  for  the  tearing  of  such  a  receipt  causes  damage  to  the  poet 
office  that  is  wrongful  loss  to  it. 

Appeal  fivm  the  order  of  Lala,  Murari  Lai  Magistrate,  1st  Glau, 
Oujranwala,  dated  the  SOtJi  September  190i,  acquitting  respondent. 
The  Government  Advocate  for  Appellant. 

JUDQMBMT. 

Ohattarjly  J.— This  is  a  case  of  little  importance  in  itself, 
but  the  Government  Advocate  assures  us  that  the  appeal  has  been 
filed  simply  with  the  object  of  making  it  clear  to  village  people  at  large 
in  the  Punjab  that  they  cannot  with  impunity  tear  a  postal  receipt 
after  receiving  delivery  of  the  article  for  which  it  is  to  be  given,  and 
to  help  village  branch  Post  Masters  to  do  their  duties  efficiently 
among  a  rude  and  ignorant  population.  On  this  very  leasonable 
statement  of  the  object  of  this  apppeal  we  think  it  should  be  entertained 
and  proceed  to  discuss  its  merits. 
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Tke  only  direct  evidence  against  the  accused  is  that  of  a  branch 
Post  Master,  but  his  statements  to  others  immediately  after  the  occnrrenoe 
are  relevant  evidence  and  ho  is  corroborated  by  the  torn  receipts  which 
he  has  produced.  There  is  no  allegation  of  personal  spite  against  the 
accused  on  the  part  of  the  branch  Post  Master.  We  hold  therefore  that 
the  evidence  is  sufiScient  to  prove  that  the  accused  did  tear  the  receipts. 
The  accu8ed*8  evidence  fails  to  clear  him  and  even  goes  some  way  to 
support  that  for  the  prosecution. 

The  act  of  the  accused  was  calculated  to  obstruct  the  branch  Post 
Master  in  the  discharge  of  his  public  functions,  as  the  tearing  of  the 
receipts  must  cause  delay  and  loss  of  time  in  the  work  of  the  post 
office  in  connection  with  the  letter  or  article  entrusted  to  it  for  deUvery 
to  the  addressee  and  obtaining  his  acknowledgment,  and  the  accused 
has  been  charged  under  section  183,  Indian  Penal  Code,  accordingly. 

In  most  cases  this  would  be  a  remote,  an  1  indirect  consequence, 
which  would,  with  diflSculty,  be  brought  within  the  domain  of  criminal 
law.  But  there  can  bo  no  doubt  that  the  act  of  tearing  is  an  act  of 
mischief,  and  that  the  postal  receipt  is  the  property  of  the  post  c  ffice, 
which  has  some  value  however  small.  The  tearing  of  such  a  receipt 
causes  damage  to  the  post  office  that  is  wrongful  loss  to  it,  and  we 
think  thare  can  be  no  question  that  the  accused  is  liable  under  section 
26,  Indian  Penal  Code,  for  his  ac^  We  accordingly  find  him  guilty 
under  that  section.  A  severe  punishment  is  not  called  for,  and  we 
therefore  sentence  the  accused  to  a  fine  of  Rs.  2  (two)  with  one  week's 
simple  imprisonment  in' case  of  default  of  payment. 


(2o.  A,  W.  N,  105) 

IN  THE  man  court  of  judicature  at  allahabad. 

[CRIMINAL   REVISION    No.    741  of    1905.] 
Feb.  28.  1905. 

Present:— VLr.  Justice  Knox. 
EMPEROR  r.  JHUNNI. 

Act  No.   HI  of  1867  [Gamhling  Act),  88.  S    and  6— Common  gaming  house— 
Preiumption — Search  tcarrant— Imperfect  description  of  house  to  be  searched. 

A  warrant  was  issued  under  Act  No.  Ill  of  1867  for  the  search  of  "house 
No.  169  belonging  to  Jhunni  Bakkal,  mohalla  Baniapara."  The  house  in  fact  search- 
ed was  a  house  in  the  oecupation  of  Jhunni  Bakkal,  bearing  No.  160,  but  in 
rooHalla  Sbabnathan.  But  Shahnatban  and  Baniapara  were  adjoining  moha^las,  and 
in  mohalla  Baniapara  there  was  no  No.  169.    There  was  further  evidence  to  show 
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that  the  house  which  was  searched  under  this  warrant  was  the  house  conceming 
which  ioformatioa  had  b3en  given  aal  the  house  which  the  police  intended  to 
search.  TJeld  that  the  wrong  connotation  given  to  the  house,  namely,  that  it  was 
a  house  in  mohalla  Baniapara,  was  merely  a  misdescription  which  did  not  viti- 
ate the  warrant  nor  prevent  the  presumption  provided  for  by  section  6  of  (he 
Act  from  arising. 

.  JhuDni  Bakkal  of  Ueerul  city  \yas  convicted  by  a  Magistrate 
of  tlie  first  class  and  sentenced  to  three  months'  rigoroas  imprison- 
meut  under  section  3  read  with  section  13  of  the  Gambling  Act. 
Jhunni  appealed  to  the  Sessions  Judge,  by  whom  his  appeal  waa  dis- 
missed and  the  conviction  and  aentence  affirmed.  Jhunni  then  appeal- 
ed in  revision  to  the  High  Court  in  respeot  of  the  severity  of  the 
sentence  passed  upon  him,  but  when  his  application  cams  to  be 
heard  it  was  urged  that  the  warrant  under  which  his  house  was 
searched  was  defective,  and  consequently  the  presumption  provided 
for  by  section  6  of  the  Act  did  not  arise,  and  there  was  no  inde- 
pendent evidence  apart  from  such  presumption  that  the  house  search- 
ed was  a  common  gaming  house.  In  the  warrant  the  boase 
searched  was  described  as  '*house  No.  169  belonging  to  Jhunni  Bai- 
kal, mohalla  Bjiniapara."  The  house  searched  was  No.  169,  but  it  did 
not,  strictly  speaking,  bebng  to  Jhunni,  although  it  had  been  in 
his  occupation  for  some  eighteen  months,  and  further,  the  house 
searched  was  not  in  mohalla  Baniapara,  but  in  mohalla  Shahnatliaa. 
These,  however,  were  adjoining  mohallas,  and  in  fact  in  mohalla 
Baniapara  the  numbers  of  the  houses  did  not  run  as  high  as  169.  Ap- 
parently the  house  searched  was  the  house  concerning  which  infor- 
mation had  been  given  to  tha  police  and  the  house  which  the  police 
intended  to  search. 

Ahton,  for    the  appellant. 

The  Assistant  Government  Advocate  (Porter),  for  the  Crown. 

KnOX»  J« — Jhunni  Bakkal  has  been  convicted  of  an  offence  under 
section  3,  read  with  section  15,  of  Act  No.  Ill  of  1867  and  sentenced 
to  rigorous  imprisonment  for  three  months.  In  revision  it  is  con- 
tended that  the  Courts  below  have,  with  regard  to  him,  acted  upon 
the  presumption  contained  in  section  6  of  Act  No.  Ill  of  1867,  and 
that  as  the  warrant  under  which  the  house  in  which  the  gambling 
was  carried  on  was  not  searched  under  a  properly  authorized  search 
warrant,  the  inference  that  it  was  a  common  gaming  bouse  cannot 
be  drawn  merely  from  finding  instruments  of  gaming  in  the  hoose. 
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The  warrant  is  on  the  record.  In  other  respects  no  exception  i& 
taken  to  it,  but  it  is  urged  that  the  house  entered  in  the  warrant 
is  described  as  **house  No.  169  belonging  to  jhunni  Bakkal,  mohalla 
Baniapara."  The  house  that  was  searched  is  the  house  No.  159 
occupied  by  Jhunni,  mohalla  Shahnathan.  There  is  a  map  on  the  re- 
cord, which  is  sworn  to,  and  from  that  map  it  appears  that  the 
house  No.  1G9  Shahnathan  is  separated  only  by  a  road  and  drain 
from  house  No.  170  which  does  belong  to  Jhuuni  Bakkal.  There 
is  aldo  evidence  on  the  record  that  moballas  Shahnathan  and  BanSa- 
para  are  adjoining  mohallas.  I  am  satisfied  from  the  evidence  that 
the  house  which  the  District  Superintendent  of  Police,  Meerut,  in- 
tended should  be  searched  was  house  No.  169  mohalla  Shahnathtin 
the  house  in  fact  searched.  Jhunni  in  his  examination  admits  that 
the  house  No.  169  was  at  the  time  cf  the  search  the  home 
occupied  by  him.  I  am  of  opinion  that  the  wrong  connotation  given 
to  house  No.  169,  viz,,  that  it  is  a  house  in  mohalla  Bania|)ara, 
is  under  the  circumstances  morely  a  misdescription  which  does  npt 
vitiate  the  warrant,  the  more  so  as  it  is  in  evidence  that  the  num- 
bers in  mohalla  Baniapara  do  not  run  as  high  as  No.  169.  The 
main  question  which  we  have  to  see  is  what  house  was  the  house 
concenfing  which  information  was  given  and  search  of  which  was 
intended.  On  both  these  points  it  is  in  my  opinion  shown  bv  the 
evidence  that  the  house  was  the  house  searched.  As  regards  sentence 
this  being  the  first  time  Jhunni  has  suffered  imprisonment  for  gam- 
bling, I  think  a  sentence  of  six  week's  rigorous  imprisonment  will 
suffice.  The  sentence  already  undergone  will  be  deemed  part  of  this 
sentence.     I  alter  the  sentence  to  a  sentence  for  a  ternfi  of  six  weeks. 


{25  A  W,  N.  100). 

IN  THE  HIGB  COURT  OF  JUDICATURE  AT   ALLAHABAD. 

March  14.  [CRIMINAL REVISION  No.  47  of  1905.]  1905. 

Present: — Mr.  Justice   Aikman. 

EMPEROR, 

Versus 

ABDUL  SATTAR  and  otheus. 

Act  No.  Ill  of  1867  (*JamhUng  Aet)  aection   1— Common  gaminj    house^De- 
finkion— Profit   derived  from,  odds  in  favour  of  the  hank. 

Held  that  a  hoa33  was  noae  the    lesa    a  *'como      gaming  housa'*    within  the 
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meauiDg  of  section  1  of  Act  No.  Ill  of  1867  because  the  profit  of  the  owoer, 
occupier  or  keeper  of  the  house  was  derived,  not  from  payments  made  for  the 
use  of  the  house  or  tho  iastrumeuts  of  gaming,  but  from  the  game  itself,  ly 
reason  of   the  odds   being    always   in  favour  of  the  bank. 

Abdul  Siittar  and  others  were  convicted  and  sentenced  under  sec- 
tion 3  of  Act  No.  Ill  of  18G7  by  a  Magistrate  o{  the  first  class 
of  Benares,  for  keeping  a  common  gaming  bouse.  It  appeared  ibat 
the  Magistrate  of  the  district  had  given  them  a  license  to  play  a 
game  called  **French  croquent,"  but  as  a  matter  of  fact  when  the 
house  was  raided  by  the  Police  another  game  was  in  progress  for 
which  no  license  bad  been  obtained.  In  thii  game  the  accused 
managed  the  tables  and  the  profit  was  derived  from  the  odds  be- 
ing largely  in  favour  of  the  bank.  From  their  convictions  and  sen- 
tences the  accused  appealed  to  the  Sessions  Judge,  who  dismissed 
their  appeal.  They  then  applied  in  revision  to  the  High  Court,  ur- 
ging, ds  in  the  Court,  below,  that  the  house  could  not  properly  he 
called  a  ''common  gaming  house'*  because  the  applicants'  profit  was 
not  derived  from  any  charge  for  the  use  (^f  tne  house  or  of  the  in- 
struments of  gaming,  or  in   aoy  manner  ejiisdem  generis. 

Alston  and   Sorahji,   for   the  applicants. 

The   Assistant  Government  Advocate  (Porter)^   for  the  Crown. 

Alkll|ai|f  Ja.^-'On  the  facts  found  by  the  lower  Courts  I  have 
no  hesitation  in  coming  to  the  conclusion  that  the  finding  of  the 
Magistrate  to  the  effect  that  the  house  occupied  by  the  applicants 
was  a  common  gaming  house  a3  defined  in  Act  No.  Ill  of  1867  is 
right.  In  my  opinion  the  words  in  that  definition  **or  otherwise 
howsoever''  cannot  be  regarded  as  restricting  the  profit  or  gain  of  the 
owner  or  occupier  of  the  house  to  profit  or  gain  in  a  manner  ejus- 
dem  (jcneris  with  what  precedes  those  words.  The  application  is 
dismissed.* 

*See  also  Criminal  Revision  No.  834  of  1003  decided  on  the  20th  of  Janu- 
ary   1904,  the  judgment  iu   which  was  as  follows: - 

AiKMAN,  J. — In  this  case  one  Sukhanaud  was  convicted  by  the  CantonmentMagistrale 
of  Chakrata  of  keeping  a  Common  gaming  house  and  sentenced  to  pay  a  fine  of  Rs.  80, 
or  in  default  to  undergo  one  month's  rigorous  iraprieonment.  The  learned  Sessions 
Judge  has  reported  tlie  case  to  this  Court  with  the  reconmiendutiou  that  the  conviction 
be  set  aside.  In  his  referring  order  the  learned  Sessions  Judge  says  he  thinks  tlK? 
accused  docs  not  keep  a  comin^^n  gimiing  house  as  he  is  one  of  the  gamblers  hinisell. 
In  this  I  cannot  at  all   concur   with  the  learned    Judge.If  the    view  ejpreased  dy 
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the  learned  Judge  were  correct,  way  one  might,  with  impunity,  keep  a  gaming  house 
BO  longed  aa  he  himsol!  joined  in  the  games  of  chance  played  therein.  On  the  fiqd- 
ings  of  the  Magistrate  I  have  no  doubt  that  the  conviction  under  section  ^  of 
Act  No.  Ill  of  1867   was   right.     L^t  the  record  be    returned." 


i2J  A.  W.  N.  102). 

IN  THE  HIGH  COURT  OP  JUDICATOaE  AT  ALLIII.VBID, 

[LETTERS  PATENT  APPEAL  No.  46   of  1904] 

March.     24.  1905. 

Present:— Mr. Stanley,  C.  /.  and  Mr.  Justice  Burkitt. 

MIAN  JAN— (Defendant)— Appellant, 

verauB 

ABDUL— (Plaintiff)— Respondent. 

Cr'imhial  Procedure  Code,  ss  87,  SS  and  SO^-Ahscondtng  offender— Sale  of 
property  of  dbseonder—Illrgal  sale— Suit  to  recover  property  Bold  from  aueiion  pur- 
fluieer—Juriedlct  ion. 

Where  the  prr>perty  of  an  absconding  offender  was  attached  and  sold  by  a 
Coirt  purporting  to  act  under  section  88  of  the  Code  of  Criminal  Procedure  and 
it  turned  out  that  the  procedure  culminating  in  the  sale  was  irregular  and 
illegal,  it  was  held  that  the  Civil  Courts  had  jurisdiction  to  entertain  a  suit  by 
he  owner  of  property  so  sold  to  recover  the  eame  in  the  hands  of  a  purchaser. 

in  this  case  one  Jitu  filed  a  complaint  against  Abdal  und^r 
section  42G  of  the  Indian  Penal  Code«  Process  was  issued  against 
Abdul,  but  he  failed  to  appear.  Proceedings  under  chapter  VI,  part 
C,  of  the  Code  of  Criminal  Procedure  were  taken  against  him,  and 
ultimately  certain  house  property  belonging  to  Abdul  was  attached 
and  sold  by  auction.  On  the  ground  that  the  proclamation  issued 
under  section  87  of  the  Code  was  not  properly  published  and  that 
there  were  other  irregularities  in  the  attachment  and  sale  of  his 
property,  Abdul  applied  in  revision  to  the  Sessions  Judge  asking 
that  the  sale  might  be  set  aside,  and  that  matter  was  referred  to 
the  High  Court  under  section  438  of  the  Code,  but  the  Court  de- 
clined to  interfere:  vide  Abdullah  v.  Jitu  ([.L.R.,  22  All.,  216).  The 
suit  out  of  which  this  appeal  has  arisen  was  brought  by  the  plain- 
tiff to  recover  from  the  auction  purchaser  a  share  in  a  certain  house 
belonging  to  the  plaintiff  which  had  been  sold  in  the  manner  above 
described  and  bought  by  the  defendant.  Tbe  Court  of  first  instance 
(Subordinate  Judge  of  Allahabad)  dismissed  the  suit,  holding  that 
no    suit    of  the    kind    would  lie  in    a   Civil    Court.      The  plaintiff 
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aj:^«Ied  to  the  District  Jad|;e,  who  confirmed  tbe  decree  of  the  Court 
below.  Thereupon  tbe  plaintiff  sppeoled  to  the  High  Court,  where 
his  flp^pen),  comiufg  before  a  aiiigle  Judge  of  the  courr,  was  allowed  and  the 
suit  remanded  under  the  provisioDs  of  section  5^12  of  the  Code  of  Civil 
Procedure  for  trial  on  the  merits.  The  reasoning  upon  which  this 
decree  was  based  will  be  found  in  the  following  judgment  in  an 
appeal  by  the  same  plaintiff  against  a  similar  decree  dismissing  a 
sittiilar  suit  brought  by  hig|: against  another  auction  purchaser.^ 

"Blaib,  J.— This  is  an  appeal  against  a  dismissal  by  both  the  Courts  below 
of  the  plaintiS*8  suit  upon  the  ground  that  the  Civil  Court  had  no  jurisdiction  to 
entertain  it.  The  plaintiff  was  under  a  criminal  charge  and  for  some  reason  or 
other  absconded,  and  the  Court  believed  that  he  had  absconded  in  order  to  es- 
cape being  brought  to  tiial  upon  the  charge  made  against  him  and  it  made  an 
order  which  was  followed  up  by  what  is  called  a  proclamation  of  sale  of  some 
immovable  property  belongiDg  to  the  absconder.  The  Court  was  within  its  right 
ia  making  thai  order,  but,  apart  from  any  other  irregularities,  the  proclamation 
failed  to  state  the  time  within  which  and  the  place  at  which  the  absconder  should 
present  himself  to  save  the  sale  of  his  property.  That  proclamation  is  an  absdate 
nullity,  it  being  impossible  to  say  that  the  absconder  did  not  present  himself  at 
some  place  unknown  and  within  some  time  unspecified.  It  was  therefore  of  no 
validity  whatever,  and  not  worth  the  paper  upon  which  it  was  written.  Having 
failed  to  specify  the  circumstances  under  which  the  property  would  be  saved  from 
sale,  and  there  having  been  no  violation  of  the  conditions  imposed  by  the  pro- 
clamation of  sale,  no  order  for  sole  could  legally  issue.  The  plaintiff  in  tbe 
present  case  wishes  to  get  that  illegal  alienation  set  aside,  both  as  against  those 
who  are  responsible  for  it  and  the  purchaser  at  the  sale.  There  is  a  provision 
in  the  Code  of  Criminal  Procedure  by  which  an  absconder  returning  or  being 
brought  to  the  Court  by  which  the  attachmeut  was  made  is  entitled  to  prove 
that  he  did  not  abscond  or  conceal  himself  to  avoid  the  execution  of  the  war- 
rant, and  also  that  he  had  no  such  notice  of  the  proclamation  as  to  enable  him 
to  attend  within  the  time  specified  therein.  Under  thoee  circumstances  he  can 
claim  some  sort  of  restitution  of  his  property.  But  that  section  has  no  bearbg 
whatever  in  the  case  when  the  proclamation  of  sale  is  an  absolute  nullity  in 
point  of  law.  If  then  there  is  no  provision  in  the  Code  of  Criminal  Procedure 
for  restitution  under  the  circumstances  of  this  case,  and  no  section  except  Eection 
89,  is  suggested  to  me,  then,  if  I  were  to  follow  the  ruling  of  the  Court  below, 
I  should  be  holding  that  there  was  no  remedy  left  to  the  man  whose  property 
had  been  seized  and  sold  under  the  thinnest  and  most  indefensible  colour  of  law, 
t  have  no  hesitation  in  saying  that  the  law  is  not  so,  and  the  plaintiff  had  a 
right  to'  maintain  the  suit  whioh  was  dismissed  and  also  the  appeal  which  was 
diemiseed.  Tbe  case  having  been  decided  in  the  Courts  below  upon  a  question 
of  jurisdiction,  this,  case  will  go  back  to  the  Court  of  first  instance  through  tbe 
lower  appfUate  Court  under  the  provisions  of  section  562  of  the  Code  of  Civil 
Procedure,  there  to  be  dealt  with  upon  its    merits. 

*  Weekly  Notes,   1904,  p.   159 


Digiti; 


zed  by  Google 


Vol.  II.]  Thr  Cbiminal  Law  Journal  RbfoBTs.  St9 

KADIA  KALIAN  PITAVBEB  V.  K«DIAKI  BHAVOOVAIIil. 

The  appeal  is  allowed  with  costs.** 

Against  the  order  of  remand  made  by  Blair,  J.,  the  d<»leiidaiit 
appealed  under  section  10  of  tbe  Letters  Patent. 

Durga  Charan  Banerji  and  Muhammad  Zuhur,  to  the  appallMt, 
Sorahji,  for  the  respondent. 

Stai|leyf  C.J.f  ai|4  Burkltt^  J.-Th^e  is  ia  on  apU 
nion  no  force  in  this  appeal.  The  judgment  of  our  brother  Blair, 
appears  to  us  to  be  unassailable.  It  has  been  argued  bj  the  learn- 
ed vakil  for  the  appellant  that  hardship  will  be  imposed  upon 
his  elient  if  it  be  held  that  the  purchase  dwde  bgr  hiai  ifm  not 
a  valid  and  binding  purchase.  The  statute  which  empQwera  a  Cri- 
minal Court  to  sell  is  perfectly  clear  and  explicit  in  its  terms.  It 
provides  that  tbe  procliimation  shall  be  published,  and  the  mode  ia 
^hich  the  proclamation  is  to  be  published  is  given  in  section  87. 
Further  than  that,  the  section  provides  that  a  statement  in  writing 
bj  the  Court  issuing  the  proclamation  to  the  effect  that  the  proclaim 
matioH  was  duly  published  on  a  specified  day  shall  be  conclusive  ^vi- 
denc9  ^bat  the  requirements  of  this  section  have  been  complied  with 
and  that  the  proclamation  was  published  on  8uch  day.  Now  if  the 
purchaser  had  taken  the  ordinary  precaution  of  ascertaining  whether 
the  Court  had  issued  a  statement  in  writing  to  the  effect  that  the 
proclamation  was  duly  published,  )ie  would  aot  have  boea  involved 
in  this  litigation.  There  has  been  carelessness  on  his  part  uadoubtCMl- 
]y,  and  be  mu9t  take  the  consequeacea  of  it.  Jt  appears  to  us  that 
the  sale  which  purported  to  be  carried  out  by  the  Criminal  Court 
was  in  this  instance  a  nullity  and  passed  no  estate  whatever  to  him. 
We  therefore  dismiss  the  appeal  with  costs. 

Appeal  diwnisBed. 

{14  K.  L.  R.  366). 

IN  THE  COURT  OF  THE  AGENT  TO  THE  QOVERNOB, 

KATHIAWAD. 

Nov.  16[CRlMlNALREVISIONNo.5dP  1904.1906.]  1904. 

rresent :  —  C.  A.  Kincaid  Esq.  I.  C.  S. 
KADIA  KALIAN  PITAMBER  of  RAJKOT,~ApruoAMT. 

veraua 
KADIANI  SHAMOO  RAMJI  of  RAJKOT,~Oppohent. 

Criminal  Procedure  fAei  V  of  I89S)  8.  48S— Maintenance  of  wife— ^"ouH*9  right 
to  proceed  ez  parte— CnieZty-Be/tisal  to  give  divvree-^Ammnt  fkced  /or  malnUmme, 
<wt  firound  for  rtvit  ton. 
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So  far  as  the  right  of  the  court  to  proceed  ex  parte  is  concerned,  there  is  not 
iDUch  difference  between  a  civil  case  and  a  ciiminal  one. 

In  a  complaint  under  S.  488,  Crimioal  Procedure,  the  evidence  having  shown 
that  the  husband  had  not  only  beaten  Uie  wife  and  taken  away  Ler  omments,  but  also 
not  supported  her  for  years,  and  that,  though  he  had  since  married  again,  refused  to 
oraa^  divorce  and  declined  to  abide  by  ihe  decision  of  the  <jaste,  apparently  with  the 
view  ol  extorting  money  from  hU  father-in-law,  held  (in  revision)  that  the  husband's 
present  ofler  to  keep  her  in  his  house,  was  evidenUy  not  a  hona  fide  one ;  and  that  the 
case  vras  one  where  she  should  be  given  maintenance : 

Edd  also  that  the  amount  fixed  for  niaintenance  wad  not  a  question  that  came 
within  the  scope  of  revisional  powers. 

Ordeb. 

The  facU  of  this  case  are  that  the  applicant  (present  opponent) 
made  a  complaint  under  section  488,  Criminal  Procedure  Code,  that  her 
husband  had  taken  away  her  stridhan,  had,  with  cruelty,  turned  her  out 
of  his  house  and  refused^  to  maintain  her.  On  these  grounds  she 
asked  for  maintenance. 

A  summons  was  served  on  the  opponent  (present  appellaut J  but 
he!  did  not  appear  and  the  court  proceeded  to  hear  the  application 
eajpart^.    Eventually   it  allowed  Rs.  4  a  month  as  maintenance. 

Against  this  order  the  applicant  has  appealed.  His  grounds  are 
inter  alia. 

The  Lower  Court  wrongly    held    that   the  evidence    justified  a 
separate  maintenance. 

The  Lower  Court  should  not  have  heard  the'case  ex  parte. 

The  amount  of  the  maintenance  awarded  is  excessive. 

Three  issues  arise  from  the  pleadings. 

(1)  Should  the  case  be  remanded  that  the  Lower  Court  should 

take  the  appellant's  evidence  ? 

(2)  Is  the    evidence  sufficient    to  justify     the    Lower    CourtV 

order  ? 
(3^  Is  the  order  for  maintenance  unduly  large  ? 
I  find  1  and  3  in  the  negative,  2  in  the  affirmative. 
I88ue  1.    The  appellant  is,  it  is   true,   a  postal  servant  but  a  sum- 
mons was  duly  served  on  him  and  he  obtained  leave  from  his  superior 
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to  attend.  He  had  on  a  previous  occasion  got  the  case  postponed  on 
the  pretext  that  an  amicable  Battlement  was  likely.  It  has  been  eaid 
that  lie  sent  an  application  for  adjournment.  But  this  is  not  sudicient 
It  rests  entirely  in  the  Court's  discretion  to  grant  the  application  or 
not.  Mr.  Chhabilaram  has  argued  that  the  present  matter  is  a  criminal 
and  not  a  civil  one.  I  confess  that  so  far  as  the  right  of  the  court  to 
proceed  ex  parte  (goes  ?)  I  do  not  think  thero  is  much  difference.  The  case 
of  2  Booa.  Law  R3pDrcor  700  has  no  bearing  on  this  question.  I  am  of 
opinion  that  the  Lower  Court,  as  the  appellant  was  duly  served  with 
notice,  did  not  exceed  or  misuse  its  discretion  in  proceeding  with  tie 
case  ex-parte . 

Issue  2. 

Mr.  Chhabilaram  has  contended  that  sufficient  legal  cruelty  has  not 
been  shown.  I  cannot  concur.  The  wife,  Shamu  Ramji,  Hari  Arjan 
and  Laxman  Khengar  have  all  deposed  that  the  husband  beat  her  and 
took  away  her  ornaments.  It  has  not  been  denied  that  he  has  not  sup- 
ported her  for  five  years  and  that  he  has  since  married  again.  The 
husband's  present  offer  to  keep  her  in  his  house  is  evidently  not  a 
Iwnd  fide  one.  He  informed  Lixman  Khengar  what  he  meant  to  do. 
He  intended  to  make  her  the  household  drudgo  and  give  her  only  a 
handful  of  grain  for  food.  He  has  refused  to  grant  her  a  divorce  and 
has  declined  to  abide  by  the  decision  of  the  caste  apparently  with  the 
view  of  extorting  money  from  his  father-in-law.  On  these  facts  the 
liOwer  Court*s  view  that  the  case  is  one  where  the  wife  aliould  be  given 
maintenance  is  not  one  that  calls  for  the  oxeroise  of  this  court's  re  visional 
powers. 

Issue  o. 

The  amount  fixed  for  maintenance  is  not  a  question  that  comes 
within  the  scope  of  revisional  powers.  In  any  case  the  husband  has  an 
easy  remedy  at  hand.     He  can  divorce  his  wife. 

The  revisional  application  is  rejected  with  costs. 

(Sd.)    C.  A.  KIXCAID, 
Wh  November,  1901.  Judicial  Assistant, 

Katliiawad, 
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(7  Bam.  L.  R.  333). 

IN  THE  fflOH  COUBT  OF  JUDICATURE  AT  BOMBAY. 

Feb.  22  [CRIMINAL  REIVISON,  No.  305  of  JL9Q5].    1905. 

Present ;— Mr.  Jastioe  Bossell  and  Mr.  Jasttce  Batty. 

EMPEROR  V.  JUSUBALLY. 

Gambling  Act  {Bom.  Act  IV  of   1887).  See9.  4,  l2—PUfee,  street   or  thoroughfare - 
Macbwa — *Jamhling  in  a  machwa  hired  by  accused  in  the  harbour. 

Gambling  in  a  maehiea  (boat)  wbicb  la  cbarterei  by  tbe  accaaed  and  used  by  them 
for  the  purpose,  in  the  Bombay  Harbour,  cannot  be  said  to  be  gambling  in  a  poUicplaiy, 
street,  or  thoroughfare,  within  the  meaning  of  s.  12  of  the  Bombay  (vambling  Act. 

Section  12  of  tbe  Bombay  Gambling  Act  aims  at  gambling  in  a  public  place  or 
thorougbfare,  and  ordinarily  applies  to  persons  sitting  on  or  i^ear  a  road  or  public  place 
with  no  intervening  obstruction  to  the  public  view  where  there  is  voluntary  publicity. 

The  mischief  aimed  at  in  s.  3  of  the  Bombay  Gambling  Act  is  the  practice  of  indivi- 
duals making  a  profit  by  providing  a  flpot  of  their  owq  selection  known  as  a  place  where 
gambling  is,  to  be  carried  on,  and  making  a  livelihood  by  attracting  peojrie  to  a  place 
which  they  would  not  otherwise  frequent.  In  section  12  of  the  Act  however,  the 
oflFence  is  not  that  the  individual  members  are  making  a  profit  at  all,  but  simply  that 
they  are  carrying  on  their  gambling  with  such  publicity  that  tbe  ordinary  passer-l^ 
cannot  well  avoid  seeing  it  and  being  enticed— if  his  inclination  lie  that  way—  to  join  i.i 
or  follow  the  bad  example  openly  placed  in  his  way.  In  the  one  case  comparative 
privacy  for  profit— in  the  other  the  bad  public  example  and  accessibility  to  thepaUic 
would  seem  to  constitute  the  gravamen  of  the  offence. 

The  facts  appear  sufficiently  from  the  judgment :  — 

Mr.  Branson,  with  Mr.  H.  C.  Coyaji  and  Mr.  F.  OHtjeira,   for  the 
accused. 

The  Hon.  Mr.  Baikea,  Acting  Advocate  General,    with  the  PuUic 
Prosecutor,  for  the  Crown. 

Batty^  «!•— The  only  question  in  this  case  is  whether  gambling  io  a 
maehwa  which  was  chartered  by  the  accused  and  was  used  by  th^n  for 
the  purpose  in  the  Bombay  Harbour  could  be  said  to  be  gambling  in 
a  public  place,  street,  or  thoroughfare,  within  the  meaning  of  s.  12  of  the 
Bombay  (Gambling  Act.  The  first  two  of  these  phrases,  viz.,  'place'  aad 
'street'  have  unambiguous  meanings  attached  to  them  as  legislative  expres- 
sions by  Judicial  decisions.  The  second  of  them,  the  word  'street,'  is 
manifestly  inapplicable  in  this  case.  It  is  contended  that  the  third 
expression,    'thoroughfare, '  is   applicable  to  the  Bombay  harbour   in 
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which  the  machica  containing  the  gambling  party  was  found.  We  do 
not  think  that  it  can  be  said  of  the  accused  that  they  were  gambling 
in  a  public  place  or  thoroughfare  in  the  ordinary  acceptation  of  those 
terms.  We  think  that  the  word  'place,'  which  is  patient  of  many 
different  meanings,  must  necessarily,  in  each  instance  in  which 
it  is  used  by  the  Legiblaturo,  be  construed  with  reference  to 
the  intention  Jto  be  inferred  from  the  context.  Thus,  it  is  obvious  that 
when  used,  as  in  s.  12  of  the  Bombay  Gambling  Act,  or  in  s.  3  of  3G  i& 
37  Vict.  c.  38,  in  connection  with  such  words  as  roads,  streets,  and 
thoroughfares,  it  has  a  very  different  meaning  from  that  which  it  boars 
in  s,  4  of  the  Bombay  Gambling  Act,  and  from  that  given  to  it  in  con- 
nection with  s.  8  of  16  &  17  Vict.  c.  109,  by  judicial  decisions  in  Shdw 
V.  Morley  (i);  Botes  v.  Fenwick  (2);  Gallaiuty  v.  Maries  (3)  Liddell  v.  Loft- 
house  (4)  ;  Me  Inafncy  v.  U'ddreth  (5);  or  m  P-nvell  v.  Kemption  Park 
Race-course  Company  (G),  where  the  Court  of  Appeal  disapproved  Uawke 
V.    Dunn  (7). 

These  cases  just  cited  construe  the  word  when  used  with  such  words 
as  house,  room,  or  ofifice,  as  meaning  a  **  defined  "  or  "ascertained  fixed 
spot, ''  that  is  with  certain  circumscribing  limits  and  so  far  ejusdem 
germi^ with  a  house,  xoom  or  office.  And  in  Snow  v.  Hill  (S)  where  the 
appellant  had  been  '*  simply  walking  about  the  field  *'  it  was  held  that 
lie  did  not  come  within  the  purview  of  the  Act  16  &  17  Vict.  c.  119. 
That  Act  treats  of  houses,  rooms,  offices  or  other  places  opened,  kept,  or 
used  ^pr  the  purpose  of  the  owner  &c.,  betting  with  persons  resorting 
thereto.  The  mitohief  aimed  at  in  s.  3  of  that  Act  and  in  s.  4  of  the 
Bombay  Gambling  Act  is  a  mischief  clearly  distinct  from  that  aimed  at 
ia  36  &  37  Vict  c,  35  and  in  s.  12  of  the  Bombay  Gambling  Act.  In 
the  first  two  enactments  mentioned,  the  mischief  aimed  at  is  the  practice 
of  individuals  making  a  profit  by  providing  a  spot  of  their  own  selection 
known  as  a  place  where  gambling  is  to  be  carried  on,  and  making  a 
livelihood  by  attracting  people  to  a  place  which  they  would  not  other- 
wise frequent.  In  the  other  two  enactments,  however,  the  offence  is, 
not  that  the  individual  membeps  are  making  a  profit  at  all  but  simply 
that  they  are  carrying  on  their  gambling  with  such  publicity  that  the 
ordinary  passer-by  cannot  well  avoid  seeing  it  and  being  enticed— if  his 
inclinations  lie  that  way— to  join  in  or  follow  the  bad  example  openly 

(1)  (1868)  L.  R.  3  Ex.  137  ;  (2)  (1874)  L.  R.  9  C.   P.  339. 

(3)  (1881)  8  Q.  B.  D.  275.  (4)   [1896]  1  Q.  B.  295. 

(5)  [1897]  1  Q.  B.  COO.  (6)   [1897]  2  Q.  B.  242. 

17)  [1897]  1  q.  B.  579.  (8)  1885)  14  Q.  B.  D.  ;i6S. 
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placed  in  his  way.    In  the  one  case  comparative  privacy  for  profit,  m  the 
other  the  bad  public  example  and   accessibility  to  the  public,  would  seen 
to  constitute  the  gravamen  of   the  offence.     Thus  the  very  fact  that 
special  accommodation  and   privacy  had   been  furnished,  which  would 
be  essential  ia  a  case  under  s.  4  of  the  Bombay  Gambling  Act,  would 
be  a  ground   for  excluding  the  case   from   the  purview  of  s.  12.    If 
people    [jralu'doLislu  allow   gambling  on    their   private    premises,   the 
law   does  not  interfere    witli   them,   presumably  because   in  that  case 
they   have   no  special  inducement  to  tempt  outsider  to  join  them.     The 
law   does   interfere,    however,    if  whether   fur  private  gain  or  not,  ihev 
expose   temptation   where   the   general    j)ublic   have  a  right   to   co'ue. 
Thus  an  omnibus  may  be  a  public  place  for  the  purpocjes  of  an  cuaclmeni 
aiming  at  acts  comm'iticd  ad  commune  nocumcnlum :     Qiiccn  v.  Ildmc^ 
(1)  So  may   a  roof  at   the  back  of  a  house,  exposed  to  view,  where  the 
offence  consists  in   exposure :    (Jucen   v.    Tlialiman    (2),     But  ganiing 
in  a   Railway  carriage   which    was  not  being  used  or  travelling  along 
the  line,  but  was  shunted  away  in  a  yard   or   warehouse,   was   held  not 
to  be  playing  or  betting  in  an  open  and  public  place  :  Ex  parte  Frestone 
(3).    The  obvious  ground    of  distinction  is    that  the  public  had  no 
right  of  access  to  the  carriage  and   that  the  gaming  not  so  exposed 
83  to  be  patent  to  the  passer-by.     In  Langlish  v.  ArcKer    (4),  on  the  other 
hand,   where   tho  Railway   carriage   in   which  gaming   was    going  on 
was  travelling  on  its  journey  it   was   held  to  be  a  public  place  within 
the  meaning  ot  3G  ^   37  V'«ct.  c.  33,  ?.  3,  because  the  public  hid  access 
thereto.     And    obviously    any    person    getting  into  such  a  carriage 
would  at  once  have  the  fact  that  gambling  was  going  on  there,  forced 
on  his  notice.     But  we  think  that  in  the  case  of  a  maehica  chartered  by 
private  party,  the   public  had   not    such  right  of  access    as    would 
suffice  to   bring  the  gambling  cairied  on   in  it    within  b.    12  of  the 
Bombay   Gambling  Act.    It  is  true  the  machxca  was  in   the  harbour 
which  may  be  regarded  as  a   thoroughfare  for  certain   purposes.    But  a 
inacJuoa  is  not  exposed  to  the  public  view  of  persons  using  that  particular 
kind  of  .horoughfare  in  the  same  way  as  a  carriage  is  in  a  public  street. 
It'  is  rather  of  the  nature  of  an  enclosure,   and   we  do  not  think  it 
reasonable  to  suppose  that  anybody  using  the   harbour  as  a  thorougb- 
fare  in  the  ordinary  way,  could  have  known  the  use  to  which  the 
machtca   was  being  put.    In  the  case  of   Qaeen-Em-press  v.  Sn  Id 

(1)  (1853.)  22  L.  J.  (X.  S.)  M.  C.  122.  (2)  (J8C3)  33  L.  J.  (K.  S  )  M.  C.  58 

(3)  1856)  25  L.  J.  (N.  «.;  M.  C.  121.  l4)  (1882)  10  Q.  B.  D.  Ai 
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(I),  a  chabutray  a  terrace  or  platfrom  adjoining  a  public  thorough- 
fare, was  held  not  to  be  a  public  place  within  the  meaning  of  88. 
159  and  160,  Indian  Penal  Code,  because  the  public  had  not  a  right 
of  access  thereto,  though  "it  was  visible  from  the  thoroughfare,  and 
the  public  could  see  what  was  taking  place."  But  the  case  of  a 
machwa  in  the  harbour  is,  we  think,  much  stronger,  for  it  would  be, 
io  our  opinion,  unreasonable  to  suppase  that  the  public  in  the  ordinary 
exercise  of  their  right  ol  user  of  the  harbour  could  have  known  that 
gambling  was  going  on  in  it.  The  section  aims  at  gambling  in  a 
public  place  or  thoroughfare  and  ordinarily  applies  to  persons  sitting 
on  or  near  a  road  or  public  place  with  no  intervening  obstruction 
tp  the  public  view  where  there  is  voluntary  publicity.  In  our  opi- 
nion, without  straining  words,  the  machwa  must  be  considered  to 
have  been  a .  place  within  the  meaning  of  s.  4  rather  than  of  s.  12, 
being  more  of  the  nature  of  a  house  or  room  than  of  a  place 
ejuadem  generis  with  a  street  or  thoroughfare.  Had  it  been 
80  used  for  the  profit  or  gain  of  any  person  owning,  occupying, 
using  or  keeping  it,  then  the  case  would  we  think  have  come  within 
88.  3  and  4  of  the  Bombay  Gambling  Act.  But  what  the  party  apparently 
aimed  at  was  seclusion  and  not  publicity,  and  we  think  that  their 
manifest  object  of  avoiding  notice  would  have  been  attained  as  far 
as  the  public  was  concerned  and  that  save  for  the  exceptionally  close 
scrutiny  of  the  Folic?,  the  structure  sufficed  to  exclude  both  the 
access  and  the  observation  of  the  public.  We  desire  to  add  that  the 
view  we  take  in  this  particular  instance  by  no  means  involves  as  a 
corollary  that  people  gambling  in  a  carriage  in  a  street  or  ordinary 
thoroughfare,  would  be  exempt  from  liability  under  s.  12.  We  do 
not  think  that  the  accused  in  this  particular  case  were  in  a  i<imilar 
position  and  reverse  the  convictions  and  sentences  passed  on  the 
accused. 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Jan.  25    [CRIMINAL  APPEAL  No.  985 of  1904.]      1905. 

PreseiU  :— Sir  Francis  Maclean  C.  J .,  and  Mr.  Justice  Holmwood. 

NAZIR  JHARUDAR  and  akotho,— appeuants, 

Versus 

EM)»ER0R,-RE6P0NDEsr. 

Vint  information   ineomiatent  uith  later  proaceution  a/or*/— 8iic/i   inconsideney  a 
iteah  feature  tcheir  prosccutiott based  on  eircumetantial  cc'uknce.  — 

(Ijl8U5)  17  AU.  l(Hi. 
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.    Evidence  Act  {I  of  1872),  m.  24,  2(^-ConfeMion  before  a  Punchftjet— Pancba^ 
"  a  person  in  authority  "— Chowkidar,  doubtful  if  a  Police  officer. 

The  iDconsistency  of  the  first  information  to  the  Police  with  the  later  proaeciitioi 
story  is  a  very  weak  feature  of  a  case  which  depends  entirely  on  circumstanttal 
evidence. 

5?ccBre.— Whether  a  Chowhidar  is  a  police  officer  within  the  meaning  of  sectioo  26  of 
the  Evidence  Act. 

A  PuneJiayet  assaming  an  authority  and  leading  the  accused  to  believe  that  he  bu 
auUiority  is  "a  person  in  authority  "  within  the  meaning  of  section  24 of  the  Evidence 
Act. 

Too  restricted  a  meaning  should  not  be  placed  on  the  words  ^  a  persoo  in 
auUiority." 

Where  a  case  depends  upon  circumstantial  evidencct  very  little,  if  any,  impor- 
tance should  be  attached  to  an  extra-judicial  confession  put  forward  to  bolster  up  that 
circumstantial  evidence. 

The  facts  of  the  case  will  appear  from  their  Lordships'  judgment : — 

Bdbtt  Da$ar(ithi  Sanyal  for  the  Appellants. 

Jf r.  Douglas  ^Vh^te  {Deputy  Legal  Reiriembrancer)  for  the  Crown. 

The  Judgment  of  the  Court  was  delivered  by 

Maotoaify  C*  «!• — I  think  this  conviction  must  be  quashed.  In  my 
opinion  the  evidence  is  not  sufficient  to  justify  us  in  saying  that  die 
crime  imputed  to  the  prisoners  has  been  brought  home  to  them.  The 
story  of  the  prosecution,  put  shortly,  is  that  the  accused  Nazir  had 
belbome  attiiched  to  the  wife  of  the  murdered  man,  that  he  had  expressed 
to'her  his  attachment,  that  he  had  gone  so  far  as  to  suggest  she  shoaM 
l)6ison  her  husband,  and  then  told  her  that  if  she  did  not  acedde  to  bis 
wishes,  he  and  his  friends  would  murder  her  husband,  Ihat  all  this 
occurred  a  day  or  two  before  the  17  th  July  upon  which  date  the 
body  of  the  dead  man  was  found,  death  being  attributed  to  a  blow  on 
the  head  and  to  suffocation.  The  story  runs  that  on  the  16lh  July  1904, 
on  which  date  the  Lieutenant-Governor  visited  Khulna,  the  deceased 
man  went  to  Khulna  to  see  what  was  going  on  and  that  he  was  followed 
there  by  the  two  prisoner^,  the  other  prisoner's  name  being  Chela,  that 
they  were  all  three  seen  going  back  together  about  8  or  9  in  the  evening 
and  that  nothing  else  occurred  until  early  in  the  morning  of  the  17th 
when  the  body  was  found  in  apparently  a  patch  of  jungle  not  very  far 
from  the  house  of  one  Sital  Dey  in  which,  according  to  the  evidence, 
two  young  widows  were  living  at  the  time ;  that  after  the  body  was 
found,  the  two  accused  were  arrested  by  a  chowkidar  in  the  village  and 
were  taken   before   the  punc]iayct  and  that  before   him  they  confessed 
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their  crime.  Information  was  tbcn  given  to  il;e  Police  ax d  the;  «;fire 
nrrested  and  taken  to  the  ihannah.  That  ahortly  is  the  atary  .td4  -by 
the  proeecntion. 

Of  coarse,  if  the  evidence  of  the  wife  of  the  mardered  man  is  to  he 
helieved,  it  sappliea  a  motive  for  the  marder  on  the  part  of  the  prisoner 
Nazir  but  apparently  sapplies  no  motive  so  far  as  the  other  priftoner 
Chela  is  concerned.  Bat  it  is  suggested^  and  seriously  suggested,  that 
this  man  Chela  cilected  to  run  the  risk  of  his  life  by  assisting  in  the 
murder  for  the  paltry  sum  of  two  rupees  and  a  small  quantity  of 
sweet-meats. 

The  first  thing  to  consider  in  a  case  of  this  class  is,  what  was  the 
case  originally  set  up  by  the  first  information  jvhich,  in  this  case,  was, 
lodged  by  the  father  of  the  deceased  and,  making  all  allowance  for  the 
suggestion  of  the  Crown  that  we  ought  not  to  view  too  narrowly  the 
terms  of  the  first  information  which  is  perhaps  given  under  circumstances 
of  baste  and  without  knowledge  of  the  true  facts  I  say,  making  due  allow- 
ance for  all  this,  the  information  lodged  by  the  father  does  seem  to  me  to  be 
wholly  inconsistent  with  the  theory  on  which  the  present  prosecution  is 
based.  In  the  first  place,  it  is  clear  from  the  girl's  evidence  that,  before 
this  information  was  lodged,  she  had  tjlJ  her  mother-in-law  of  the 
threats  alleged  to  have  been  uttered  by  Nazir.  It  is  equally  clear  from 
the  father's  evidence  that  before  that  information  was  lodged,  the 
informant  had  seen  the  two  men  who  are  witnesses  in  this  case  and 
who  spoke  to  having  seen  the  deceased  and  the  two  accused  to- 
gether on  their  way  back  from  Khul^a  and,  thirdly,  according  to  the 
evidence  of  the  punehayet,  the  informant  had  actually  told  him  that 
the  men  who  committed  the  crime  were  Nazir  and  Chela  and  yet, 
in  the  face  of  all  this,  we  have  nothing  in  the  information  sug- 
gestive of  the  guilt  of  Nazir  and  Chela.  He  mentions  others  as  the 
suspected  persons,  though  Nazir's  name  is  mentioned.  If  the  infor- 
mant had,  as  the  evidence  shows  he  had,  all  this  knowledge  before 
he  laid  the  information,  how  is  it  possible  he  could  not  have  said 
the  present  accused  were  the  guilty  parties.  That,  to  my  mind,  is 
a  very  week  feature  of  the  case— a  case  which  depends  entirely  upon 
circumstantial  evidence,  putting  out  of  the  question  the  element  of 
the  alleged  confessions  to  which  I  shall  advert  more  narrowly  in  a 
moment.  Again  it  is  an  extraordinary  thing  that  if  that  which  the 
girl  deposes  to,  had  tak^n  place,  she  should  not  have  told  anything 
o!  it  either  to  her  mother-in-law  or  her  father-in-law  or  even  to  her 
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hnsband.  I  can  understand  sbe  might  have  felt  some  delicacy  in 
saying  anything  about  the  advances  which  the  accused  man  Nnz iris 
aatd  to  have  made  to  her,  bat  I  cannot  understand  why  she  shoaM 
have  said  nothing  about  the  suggestion  of  poisoning  or  the  threat 
of  murder.  Her  husband  did  not  come  home  at  night  and  one  would 
have  thought  if,  as  the  evidence  shc^ws,  he  was  seen  going  in  tbo 
company  of  or  followed  by  the  very  man  who  uttered  the  tbreate, 
that  she  would  have  said  something  to  her  mother- in-law,  at  any  rate, 
about  the  threats  uttered  when  he  did  not  return  at  night.  But  it 
was  not  till  the  morning  of  the  17th  after  the  discovery  of  the  body 
that  she  said  anything  abDut  it.  Her  story  is,  although  the  learned 
Sessions  Judge  suggests  various  excuses  for  her,  that  she  forgot  to 
tell  them  by  reason  of  her  domestic  duties  and  we  are  asked  lo  be- 
lieve that  story! 

I  now  pass  from  the  consideration  of  the  circumstances  of  the 
first  information  and  the  evidence  of  this  girl  which  is  the  very 
foundation  of  the  case  to  what  passed  before  the  punchayeU  We 
are  invited  by  the  learned  vakil  for  the  accused  to  hold  that,  having 
regar4  to  the  provisions  of  sec.  20  or,  alternatively,  sec.  21  of  the 
Evidence  Act,  these  confessions  are  not  admissible  as  against  the 
accused.  I  do  not  think,  it  is  necessary  to  decide  upon  the  present 
oc5casion  and  there  seems  to  be  a  conflict  of  judicial  view  upon  the  subject 
in  this  Court  whether  a  chaulitdir  is  a  police-officer  within  the  meaning 
of  sec.  20  of  the  Evidence  Act  But  I  am  certainly  disposed  to  think 
that,  in  circumstances  such  as  the  present,  where  the  pinwhaifcl  was 
assuming  an  authority  and  w.is  leading  the  accused  to  believe  that  he 
had  that  authority,  and  having  regard  to  the  decisions  of  the  Courts  in 
England,  we  should  be  justified  Ju  holding  that  he  was  "a  person  in 
authority  "  within  the  meaning  of  sec.  24.  I  am  not  disposed  to  place 
too  restricted  a  meaning  on  those  words.  But  it  is,  to  my  mind,  unneces- 
sary to  decide  this  point  definitively  because  I  think  that,  if  I  had  been 
dealing  with  this  case  with  a  jury  I  should  have  directed  them  to  attach 
very  little  importance  to  the  so-called  confessions,  having  regard  to  the 
dis^repincies  batween  them  an!  the  medical  evidence.  It  has  been 
proved  that  the  dead  man  was  apparently  a  man  of  licentious  character 
.  and  dissolute  habits  and  that  there  were  two  young  widows  living  in 
a  house  clos3  to  the  place  where  his  body  was  found  and  the  suggestion 
for  the  defence  is  that  he  visited  these  women  with  the  result  that  he 
was  discovered  with  them  by  some  rival  and  was  killed  aiiid  his  body 
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thrown  into  the  jungle.  There  are  features  in  the  evidence  as  regards 
certain  injuries  and  insults  on  the  private  parts  of  the  deceased  which 
lend  some  colour  to  this  suggestion.  As  has  often  been  said,  where  a 
case  is  dependent  upon  circumstantial  evidence,  we  often  find  a  con-? 
fession  to  bolster  up  that  circumstantial  evidence.  If  we  attach  but 
little;  if  any  importance  tj  those  confessions— as  to  the  admissibility 
of  which  I  am  very  doubtful— as  I  think  we  are  bound  to  do,  the 
circuinatantial  evidence  is  of  a  very  ha/y  and,  to  my  mind,  most 
unsatisfactory  nature  and  quite  insufficient  in  my  judgment,  to  jitsti/y 
the  conclusiou  at  which  the  learned  Sessions  Judge  and  one  of  the 
ai33iiors  have  arrived.  1  think  thit  the  conclusion  of  the  other 
assessor  that  this  was  a  got  up  story  is  a  true  one.  But  whether  that 
be  so  or  not,  am  clearly  of  opinion  that,  upon  evidence  such  as  there 
is  in  this  case,  it  would  be  dangerous,  to  convict  the  accused.  I  may 
add,  to  what  I  have  incidentally  referred  to,  that  the  suggestion  that 
the  accused  Chela  joined  in  this  murder  for  the  sum  of  two  rupees 
can  scarcely  appeal  to  oaos  common  sense.  I  cannot  help  pointing  out 
that  the  putieluiyet  actually  swore  that  2  rupees  were  found  ou  Nazir 
and  that  these  were  handed  over  as  blood  money  to  the  father  of  Chela 
in  th^  presence  of  every  body  there.  I  au  quite  unable  to  believe  this. 
We  tftink  t'ia  ciuvietiou  mut  bi  iiuuh3l  and  the  prisoners  released. 

Appeal  allowed  : 
Conviction  ael  aside. 


{9  G.  W.   N.  o:U) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Mar.  24.    LCRIMINAL  REFERENCE  No.  3  of  1905.]    1905. 

Present :— Mr.  Justice  Henderson,  and  Mr.  Justice  Geidt. 

EMPEROR, 

Versus 

ABDUL  HAMID,-AtxjosEi>. 

Criminal  Procedure  Code  {Act  V  of  1898),  ««.  303,  307— Judge  questioning  Jury-^ 
Thumb-marks —Expert  ecidenee,  value  of — 

Hbsdebsos,  J.~It  13  only  when  it  is  necessary  to  abcertain  what  the  verdict  of  a 
Juiy  reaUyisthat  8.303,  Or.  P.  C,  justifies  a  Judge  in  putting  questions  to  the 
Jury.  Where  the  verdict  of  the  Jury  was  is  a  plain  and  siuij>lc  verdict  of*  nut  guilty  " 
the  Ju'Jge  is  not  justified  to  <[nc8tiuu  the  Jury,  aud  it  ib  his  chity  to  accept  the 
verdii't. 
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It  is  uot  tidfo  to  b ISC  a  conviction  on  tlie  iucouclu^ive  evideuceofau  ex|^rt  *■ 
to  u  thumlwuijiresbiou. 

Oeidt,  J.— A  Jury  is  jaatifiod  in  decIiuiDg  to  ivlv  on  the  evideiicv  of  an  eA^s-rt 
witness  unless  their  own  in  tell  igo  nee  corroborates  the  reasons  guiding  liie  tritne^-- 
to  hit!  conclusions. 

The  facts  appear  staled  in  the  Judgmeota  uf  their  L'>rdship3. 

The  Judgments  of  their  Lordships  wore  as  follows:  — 

fl^ndar^OJI^  %l.— The  accused  Abdul  Hamid  ia  this  cose  was 
charged  under  sec.  82  (c)  of  Act  III  of  1877  with  having  personated  one 
Moshrof  All  and  having  in  such  assumed  character  on  the  5th 
November  1902  admitted  execution  of  a  bond  before  a  Sub-Uegistrar. 

The  jury  returned  a  unanimous  verdict  of  *'not  guilt j"  and  llie 
Sessions  Judge  who  disagreed  with  that  verdict  has  made  a  reference 
to  this  Court  under  sec.  307,  C.  Cr.  P. 

The  Sessions  Judge  in  his  letter  of  reference  points  out  (I)  thai 
the  prosecution  produced  evidence  to  show  that  the  accused  told  the 
writer  of  the  document  that  he  was  not  Moshrof  Ali ;  (2)  that  the 
accused  was  by  the  witness  Imamuddi  seen  on  the  day  of 
registration  (the  5th  November  11)02)  going  towards  the  llegistry  office 
with  the  writer,  and  (3;  that  the  thumb  impression  of  the  aliened 
executant  taken  at  the  time  uf  registration  corresponds  exactly  with 
that  of  the  accused  but  does  nut  currespund  at  all  with  of  Moshrof 
Ali.  In  the  opinion  of  the  Judge,  the  jury  took  a  perverse  view 
of  the  evidence  in  refusing  to  Ijelieve  that  Imamuddi  saw  the  acjuseJ 
with  the  writer  of  the  deed  on  the  day  it  was  registered  and  their 
refusal  to  place  any  reliance  on  the  expert  evidence  with  regard  to 
finger  prints  was  *'  absolutely  and  utterly  unreasonable." 

If  appears  therefore  that  the  case  was  entirely  upon  the  credit  to 
be  given  to  the  evidence. 

It  is  clear  upon  tbe  evidence  that  the  person  who  presented  the 
document  for  registration  admitted  before  the  Sub-Registrar  that  he 
had  executed  it ;  that  he  placed  his  thumb-impression  on  the 
document  below  the  execution  endorsement  and  in  the  register  of 
thumb-impression  and  that  the  document  purported  to  be  signed  by 
one  Moshrof  Ali.  It  is  also  clear  that  Moshrof  Ali  did  not  sign  it. 
Jn  the  evening  of  the  5lh  November  tiie  document  liaving  been  duly 
registered  was  ready  to  be  returned  to  any  one  presenting  the  raVipl 
forU. 
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Oa  the  1 1  til  November  tlie  roal  Mo.-ilirijf  All  aco()inpani<^  by 
the  witness  Imaraudtli  cam3  to  tha  Sub-R.^giUrar  aal  mile  certain 
enquiries  and  the  inform  ition  he  received  reaulteJ  in  his  lodging  a 
complaint  in  writing  stating  that  a  frati  1  had  baen  committed  and 
that  some  person  had  personated  him.  It  was  not  stated  in  the 
complaint  that  the  accused  Ab.lul  Hamid  was  the  person  who  had 
personated  the  complaint  but  the  Sub-Registrar  deposed  that  the  com* 
plainant  verbally  informed  him  that  it  was  the  accused  Abdul 
Hamid. 

The  complaint  was  forwarded  to  the  District  Registrar  and  on  the 
23rd  November  that  oflBcer  gave  orders  for  an  enquiry  to  be  made. 
After  the  enquiry  had  been  held  the  D.^puty  Magistrate  issued  a 
summons  against  the  accused  under  sec.  82  of  Act  III  of  1877  and 
also  against  Ashanullah  who  was  alleged  to  have  identided  the  accused, 
and  against  Guranali,  the  person  in  whose  favour  the  bond  was 
executed. 

Ashanullah  die  I  before  the  trial  and  Guranali  was  discharged 
on  the  Iftth  February  190*  under  sec.  2rv.],  Or.  P.  0.  The  accused, 
Abdnl  Flamid,  was  not  arrested  till  the  18th  S^ptf^mber  1001  and  he  was 
committed  for  trial  on  the  7th  Ddcenaber  last. 

It  is  said,  and  it  seem^  to  be  the  fact,  that  the  accused  is  the 
cousin  of  the  wife  of  Guranali.  The  accused  denied  all  knowledge  of 
the  bond  alleging  that  the  case  had  boen  got  up  by  the  witness 
Imamuddi  in  order  to  revenge  himself  against  Guranali  with  whom  the 
said  Imamuddi  was  at  enmity  for  various  reasons  alleged  by  him. 

One  of  the  most  important  question  for  determination  in  this  case 
is  whether  the  accused  falsely  stated  to  the  Sub-Registrar  that  he 
was  Moshrof  Ali  the  presenter  and  executant  of  this  bond.  Neither 
the  Sub-Registrar  nor  any  one  from  the  Registry  oflSce  could  identify 
the  accused  as  the  person  who  had  presented  the  bond  and  admitted 
execution. 

Moshrof  Ali  did  not  execute  the  bond.  As  a  reason  for  a  false 
bond  being  set  up  he  alleged   that   six  months  before   the  document 

was  presented  for  registration   he  had    a   quarrel   with  Guranali   and 

Abdul  Hamid  about  giving  change  for  a   bad   rupee.     He  said    he   was 

told  by  the   witness  Imamuddi   that  a  b'>nd   in   his   name   had   been 

forged  and  that  in  consequence  he   went  to  the  Registry  office   with 

him  and  made  enquiries  and  then  lodged  a  complaint. 

The  writer  of  the  bond   was  the  witness  Kebal  Krishna.    He  said 

that  Ashanullah,  who  was  the  brother  of  Guranali  took  him  to  Guranali's 
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house  and  there  he  met  the  occaaed  whom  he  had  never  seen  before 
&nd^  then  he  was  instrncted  by  the  accused  to  wi^ite  the  bond  in 
Gnranairs  faTonr,  Ouranali  not  bfcing  present.  He  did  not'Vnoir 
acooaed  before  but  he  said  his  name  was  Moshrof  Ali/  Theaccosed 
did  not  sign  the  document.  After  writing  out  the  bond  Kebal 
Krishna  says  he  came  away  leaving  the  accused  in  GuranalVs  boose. 
He  did  not  go  to  the  Registry  office.  He  did  not  know  how  Imamoddi 
came  to  know  of  tbe  bond  as  he  never  spoke  to  him  of  any  one  else 
about  it.  In  fact  until  he  was  summoned  to  appear  before  the 
Magistrate  he  had  no  idea  that  the  bond  was  forged. 

Imamuddi  professes  to  have  known  the  accused  for  6  or  7  years 
but  in  cross-examination  he  said  he  did  not  know  his  name  but  opiy 
knew  him  by  sight.  On  the  day  the  bond  was  registered  he  said 
(and  in  this  he  contradicts  Kebal  Krishna)  he  mst  Kebal  Krishna 
and  the  accused  about  80  yards  from  GuranaU's  house  and  in  the  coarse 
of  conversation  he  (Kebal  Krishna)  said  he  was  going  to  the  Registrj 
offi.ie.  They  then  parte  I,  but  a  little  later  before  sunset  Kebal  Krishna 
came  to  his  house  an  1  tolJ  him  ab)ut  the  bond,  and,  from  another 
*  man,  he  heard  the  same  story  the  next  day.  The  following  day  he 
went  to  the  Registry  offi^^  and  told  the  Sub-Registrar  what  he  had 
heard.  He  was  shown  the  bond  and  told  to  brinq;  the  man  who  had 
been  defrauded.  Ho  sent  for  Moshrof  Ali  who  came  to  his  house  and 
they  both  proceeded  to  the  Registry  office  where  Moshrof  Ali  filed  a 
petition  of  complaint.  In  cross-examination  he  said  that  the  accoaed 
and  Kebal  Krishna  were  acquainted  with  each  other.  Afterwards 
he  said  they  were  not  and  denied  having  ever  said  so.  He  further  said 
that  Kebal  Krishna  told  him  that  the  man  who  said  he  was  the 
executant  of  the  document  had  (confessed  to  him  tliat  his  name  was 
not  Moshrof  Ali  but  that  at  Guranali'  s  solicitations  he  had  agreed  to 
personate  him  and  that  thereupon  he  came  away. 

The  evidence  of  these  two  witnesses  is  extremely  unsatisfactory. 
There  seems  to  be  reason  to  balieve  that  Kebal  Krishna  was  a  party 
to  the  fabrication  of  the  faUo  boai  and  the  Sessions  Judge  taking 
that  view  cautioned  the  jury  against  accepting  his  evidence  pointing 
out  that  he  seemed  to  be  trj-ing  to  make  his  connection  with  the 
document  as  distant  as  possible. 

The  Sessions  Judge  pointed  to  the  jury  the  improbability  that 
Kebal  Krishna  if  he  was  ia  the  conspiracy  woud  have  told  Imamuddi 
anything  about  the  bond  and  he  told  them  that  it'  seemed  to  him 
that  Imamuddi  was  unwilling  to  disclow  the  name  of*ffis  infomittt 
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and  that  be  bad  therefore  concocted  the  story   that    he   bad   be^  told 
about  it  by  Kebal  Krishna. 

If  the  evidence  of  Kebal  Krishna  and  Imamnddi  stood  apart  | 
should  have  no  hesitation  in  saying  that  any  jury  would  be  justified  in 
refusing  to  accept  it. 

The  only  other  evidence  to  which  reference  miy  be  made  is  that 
of  the  mohurrlr  of  the  Sub-Registrar  who  stated  that  he  knew  AshanuUah 
and  was  certain  that  it  was  he  who  identified  the  executant  of  the 
bond  and  Mahomed  Amin,  a  special  Sub-Inspector  on  Rs.  30  a  month 
in  the-Criminal  Investigation  Djpirtmant  who  was  brought  down  from 
Calcutta  to  give  evidence  as  an  expert  as  to  the  correspondence  between 
the  thumb-impression  of  the  accused  with  those  on  the  bond  and  in 
the  thnmb-impresflion  register  kept  at  the  Registry  office.  He  said 
lie  had  studied  finger  impressions  for  five  months  in  a  training  school 
and  13  months  in  the  office  of  the  Inspector-General  of  Police  and  that 
he  had  examined  2  anl  3  likhs  of  impre^si^s  and  ha  I  himself  taken 
thousands  of  impressions.  He  was  of  opinion,  apparently  without  apy 
reservation,  that  the  thumb-impressions  made  in  Court  by  the  accused 
corresponded  with  those  made  by  the  person  who  presentej  the  bond 
on  the  bond  itself  and  in  t!ie  thumb  resistor.  Ke  gave  his  reasons 
for  his  opinion  stiting  the  various  pDints  of  similarity  and  his  opinion 
is  therefore  entitled  to  be  treated  with  very  groat  consideration.  I  have 
myself  subjected  the  impressions  to  a  careful  study  both  with  the 
naked  eye  and  a  magnifying  glass.  The  impressions  are  unfortunately 
blurred  and  many  of  the  characteristic  m  irks  are  therefore  far  from 
clear.  This  renders  it  difficult  to  trace  the  mirks  enumerated  by 
the  expert  witness  as  demonstrating  the  corrrtspondence  between  the 
two  sets  of  impressions.  I  am  unable  to  say  more  than  that  in  some 
respects  a  distinct  similarity  can  bo  traced.  Under  these  circumstances 
I  should  hesitate  to  say  the  jury  were  wrong  in  not  accepting 
the  evidence  of  the  expert  more  specially  when  the  evidence  to 
corroborate  his  testimony  was  of  such  an  unreliable  character. 

There  is  another  malter  to  which  I  think  som?  reference  ought  to 
be  made. 

The  jury  after  having  returned  an  unanimous  verdict  of  **  not 
guilty"  were  asked  the  following  question  :— *'  Do  you  find  that  the 
thumb-impression  Ex.  (d)  (on  the  bond)  is  not  the  impression  of  the 
accused  ?  "  and  they  gave  the  reply  : — **  We  are  not  ready  to  accept  the 
evidence  of  the  expert  as  ccDclu^iTe.  We  do  not  think  he  is  properly 
qualified  to  give  an  opinion* 
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In  my  opioion  tlio  jury  oiiglit  not  to  have  boon  aske<l  the  quebtion 
after  having  given  a  unaniraous  verJict  of  **not  guilty.  *'  The  verdict 
was  a  plain  simple  verdict  of  **  not  gailty*'  and  in  my  opinion  it  wa%  the 
daty  of  the  Judge  to  accept  it.  It  is  only  when  it  is  necessary  to 
ascertain  what  the  verdict  really  is  that  sec.  303,  Cr.  P.  C,  justifies 
the  Judge  in  putting  questions  to  the  jury.  Here  it  wa?  unnecessary. 
The  reasons  which  the?  jury  gave  for  mt  aoaapting  the  evidence  of 
M.ihom3d  Amin  are  rjasons  wlilcli  a  jury  might  very  well  hive  honestly 
acted  upon  and  in  my  opinion  it  wjuld  b^  going  a  lon^  way  to  charact- 
erise the  verdict  as  perverse. 

In  my  opinion  the  evidence  afforded  by  tlio  correspondence  of  thumb- 
impressions  is  ordinarily  of  great  value  and  I  should  be  sorry  to  lay 
down  any  proposition  which  might  detract  from  its  value  generally  At 
the  same  time  I  should  hesitate  before  I  would  convict  on  the  mere 
result  of  a  critical  examination  of  thumb-impressions  made  by  an  expert. 
I  know  nothing  about  the  particular  e.rpsrt  witness  who  gave  his  evi- 
dence in  the  prosent  cas3.  Tlio  jury  had  an  opportunity  (the  Judge  of 
c/>ur3e  had  also)  of  seeing  the  witness  and  judging  of  hia  manner  of 
giving  evidence  and  it  may  be  that  they  were  honestly  of  opinion  that  they 
could  not  trust  his  evidence. 

In  the  present  case  I  should  certainly  not  set  aside  the  verJict 
unless  I  felt  that  the  evidence  as  to  the  thumb-impressions  was  con- 
clusive and  I  have  indicated  I  and  not  prepared  to  say  it  is.  One 
ground  upon  which  the  Session  Judge,  considered  the  verdict  perverse 
was  in  that  they  refusal  to  believe  that  Imamuddi  saw  the  accused 
and  the  writer  of  the  boul  together  on  the  day  of  registration. 
In  the  first  place  the  writer  denies  that  he  was  at  the  place  alleged 
with  the  accused,  and  his  story  is  altogether  inconsistent  with  the  two 
having  been  together.  In  the  next  place  in  his  charge  the  Sessions 
Judge  furnished  the  jury  with  reasons  more  or  less  cogent  for 
disbelieving  the  evidence  of  Imamuddi  as  to  how  he  came  to  know  of  the 
fraud, 

Under  these  circumstances  the  verdict  of  the  jury  must  stand.  The 
accused  is  therefore  acquitted  and  ordered  to  be  released. 

B^Mty  J,— The  accused,  Abdul  Hamid,  was  placed   on   his   trial 
before  the   Sessions  Judge  of  Chittagong  sitting  with  a  jury   on  the 
charge  that  he  had  falsely  personated  Moshrof  AH  and  in   such  assumed 
character  had  presented  a  document   for  registration,  and  admitted   itS; 
execution,   thereby  committing  an    offence     under  sec.   82   (c)  of  the 
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Itegistratiou  Act,  1877.  The  jury  acquitted  the  accused  and  the  Judge 
has  referred  the  case  to  this  Court  under  sec.  307,  Cr.  P.  C  .,\vith  an 
expression  o(  his  opinion  that  tlie  offence  charged  liad  been  established 
and  that  the  accused  should  be  convicted. 

The  accused  Abdul  Himid  and  Mjshrof  Ali,  the  person  alleged  to 
have  been  personated,  are  inhabitants  of  the  same  village,  Poichari. 
The  document  (Ex,  1)  in  respect  of  which  the  charge  was  kid  is  a 
bond  purporting  to  have  baen  executed  by  Moshrof  Ali  in  favour  of 
Guranali,  wio  is  marriel  to  Abdul  Hainid's  cousin  a  ad  resides  at 
Barapatia  some  7  tr  8  miles  from  Poichari.  The  document  was  on  5th 
November  1902  presented  for  registration  at  the  Aduna^for  Sub-Registry 
oSijeby  a  parsoa  c:illing  himielE  M)3lirjf  AH.  H3  waaidentified  as  such 
by  Guran'a  brother  Asbanullah,  since  dead  and  admitted  execution  of  the 
deed.  His  signature  was  placed  on  the  document  below  the  endorsement 
of  admission  of  execution  and  the  impression  of  his  left  thumb  was  taken 
in  the  same  place  and  alsD  in  a  Register  kept  for  the  purpose.  The 
former  impression  is  marked  Ex.  1  (d)  and  the  latter  Ex.  2.  About 
a  week  afterwards  M>3hrof  Ali,  who  is  a  chowkidar  appaared  at  the 
Sub-Registry  office,  accompanied  by  Imamuddi,  a  duffadar  of  chowkidars 
and  presented  a  written  complaint  in  which  he  stated  that  a  forged 
byud  had  been  presented  by  a  lictitiou^  Moshrof,  and  asked  for  an 
enquiry.  In  the  written  complaint  the  name  of  the  per^ionator  was 
not  inserted,  but  the  Sub-Registrar  deposes  that  Abdul  Uamid's  name 
was  mentioned  orally.  An  enquiry  was  held  and  in  the  result  warrants 
were  issued  amongst  others  for  Abdul  HamW,  but  he  was  not  arrested 
till  18th  September  1904. 

Moshrof  Ali  denies  that  he  executed  the  document  Ex.  J,  or  that 
he  took  it  to  the  Sub-Registry  office,  or  that  he  there  admitted  its 
execution.  His  denial  is  supported  by  the  appearance  of  the  impres- 
sion of  his  left  thumb.  An  officer  from  the  Criminal  Identification 
Department  of  the  Inspector-General  of  Police,  who  has  examined 
many  thousands  of  such  impressions  and  professes  to  be  an  expert 
in  the  subject,  has  deposed  that  Moshrof  All's  thumb-impression 
taken  in  Court  differs  entirely  from  the  thumb-impressions,  Eis.  1 
(cQand  2  made  by  the  presenter  of  the  document,  and  the  difference 
is  so  marked  as  to  be  plain  to  an  untrained  eye.  It  may  therefore 
be  taken  as  absolutely  certain  that  it  was  not  Mcshrof  Ali  himself 
who  presented  the  document  Ex.  1  for  registration.  It  remains  to  be 
determined  whether  the  prosecution  have  succeeded  in  establishing 
with  roasouabic  certuinty   that  it   was  the  accused   Abdul   Uauiid  who 


Digiti; 


zed  by  Google 


^66 


Tfft  Ceimikal  Law  Joubhal  Rkpobtb.  [Vol. II. 


BUPESOB  17.  ABDUL  HAHID. 


personated  Mosbrof  Ali.  The  accused  denies  the  charge  and  in  a 
wrilten  statement  alleges  that  it  was  instigated  by  ImamuJdi  who 
ia  at  enmity  with  Guranali.  The  direct  evidence  to  prove  persona- 
tion is  very  slight.  The  Sub-Registrar  and  his  mohurrir  who  received 
and  dealt  with  the  dobument  could  not  recognise  the  presenter 
after  a  lapse  of  two  years.  The  mohurrir  was  personally  acquainted 
with  Asbanullali  who  identified  the  presenter  of  the  document  but 
AshanuUah,  as  abready  indicated,  is  dead  and  no  further  inquiries 
in  that  direction  are  therefore  possible. 

The  discovery  by  Moshrof  Ali  of  the  forgery  and  personation  is 
said  to  have  been  due  to  the  duffadar,  Imamuddi,  who  is  an  im- 
portant witness  in  the  case.  This  man  lives  at  Barapatia,  the  same 
village  as  Guranali,  and  he  deposes  that  one  day  he  met  in  thevil- 
lace  accused  and  Kebal  Krishna  who  in  the  course  of  conversation 
informed  him  that  they  were  on  the  way  to  the  Begistration  oflSce. 
He  received  Fome  information  the  same  night  from  Kebal  Krishna 
and  on  the  following  day  from  Nasir  Mahomed  which  led  him  to  go 
to  the  Sub-Uegistry  office  and  make  emiuirics.  Thes(^  enquiries  re- 
sulted in  his  sending  a  letter  to  Moshrof  Ali,  who  /hen  lanie  and 
complained  of  the  personation. 

Kebal  Krishna  whose  name  appears  on  the  document  as  tlie 
writer  has  also  given  evidence  in  the  case.  He  deposes  that  Le 
wrote  the  document  in  Guranali's  house.  Guranali  was  absent,  but 
his  brother  AshanuUah  was  present,  as  also  the  accused  with  whom 
the  witness  was  not  previously  acquainted.  The  accused  called  him- 
self Moshrof  Ali  and  said  that  he  was  the  executant  of  the  docu- 
ment though  the  execution  of  the  document  did  not  take  place  in 
the  witness's  presence,  nor  did  the  witness  go  to  the  Registration 
office.  This  is  the  only  piece  of  direct  evidence  against  the  accused 
and  the  Judge  has  properly  pointed  out  that  Kebal  Krishna  seems 
to  have  been  a  party  to  the  fabrication.  It  is  very  likely  that  Kebal 
Krishna  knew  or  had  reason  to  suspect  that  the  person  executing 
the  deed  was  not  Moshrof  Ali,  and  it  is  quite  consistent  with  what 
we  know  of  human  nature  to  suppose  that  after  being  a  party  to 
the  fraud  he  became  frightened  and  revealed  to  Imamuddi  what 
had  been  done.  In  order  to  conceal  his  complicity  in  the  transac- 
tion Kebal  Krishna  minimises  his  own  (hare,  in  the  transaction  by 
denying  that  he  witnessed  the  execution,  by  denying  that  he  knew 
at   the   time  of  the   fraud,   or   that    he  said  anything  about    it   to  Im- 
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amuddi.  It  is  quite  clear  that  very  soon  after  the  registration,  Abdul 
Hamid  was  named  as  the  person  who  had  personated  Moshrof  AH 
and  it  is  possible  that  it  was  from  Kebal  Krishna  that  Imamuddi 
learnt  Abdul  Hamid*s  name.  But  whether  that  be  so  or  not,  it  was 
competent  for  the  jury  to  refuse  to  act  on  Kebal  Krishna's  evidence 
if  that  evidence  is  uncorroborated,  and  had  the  ease  rested  on  that 
evidence  alone  there  could  be  no  possible  ground  for  disturbing  the 
verdict  of  the  jury  Tmamuddi's  evidence  that  he  saw  Kebal  Krishna 
in  the  company  of  the  accused,  and  that  they  told  him  they  were 
going  to  the  Registration  office,  may  be  regarded  as  some  corrobo- 
ration, if  believed,  but  it  was  open  to  the  jury  to  disbelieve  it, 
considering  that  Kebal   Krishna  denied   the  incident. 

The  Sessions  Judge  however  is  of  opinion  that  the  evidence  of 
the  Sub-Inspector  from  the  Inspector-General's  Criminal  Investigation 
Department  is  quite  sufficient  to  fasten  the  personation  on  the  ac- 
cused. The  Sub-Inppector  took  an  impression  of  the  accused's  thumb 
before  the  committing  Magistrate  (it  is  marked  Ex.  4)  and  profes- 
sing himself  an  expert  he  declares  that  this  impression  is  made  by 
the  same  person  as  the  impressions  marked  Ex.  1  (d)  and  Ex.  2, 
made  on  the  document  and  the  Register.  If  this  evidence  be  ac- 
cepted, it  would  corroborate  the  testimony  of  Kebal  Krishna  and 
put  it  beyond  reasonable  doubt  that  it  was  the  accused  who  presented 
the  document  and  admitted  its  execution.  The  jury  have  however 
declined  to  regard  the  Sub-Inspector  as  an  expert  and  to  aot 
on  his  opinion,  and  it  is  necessary  for  us  to  consider  whether 
they  were  wrong  in  so  doing.  Xow  though  the  classification  of  finger 
impressions  is  a  science  requiring  much  study  and  though  it  may 
require  an  expert  in  the  first  instance  to  say  whether  any  two  finger- 
impressions  are  identical,  yet  the  reasons  which  guide  him  to  this 
conclusion  are  such  as  may  be  weighed  by  any  intelligent  person 
with  good  powers  of  eyesight.  In  the  present  case  the  Sub-Inspector 
has  enumerated  nine  different  marks  by  which  he  has  come  to  the 
conclusion  that  Ex.  4  is  the  impression  of  the  same  thumb  as  Ex.  1 
(d)  and  2.  I  have  examined  these  impressions  for  myself  with 
the  aid  of  a  magnifying  glass,  and  endeavoured  to  test  the  Sub- 
Inspector's  reasons.  His  first  reason  is  that  the  pattern  in  the  two 
sets  of  impressions  is  the  same  and  his  fifth  is  that  the  central 
core  or  ridge  is  the  same.  These  reasons  can  readily  be  verified  by 
a  comparison  of  the  impression,  but  they  do  not  carry  us  very  far, 
for  it  is  obvious  they  may  co-exist  in  the  thamb-impressionsof  many 
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different  persona.  With  these  two  exceptions  I  l^ve  been  unable 
to  identify  the  marks  enumerated  by  the  witness  as  existing,  in  ttus 
two  sets.  For  instance  the  Sub-Inspector*s  second  reason  is  that  the 
number  of  ridges  between  the  right  delta  and  the  inner  terminuB 
is  the  same.  The  Sub-Inspector  has  not  mentioned  the  number  of  ridges 
thus  indicated,  and  they  are  so  blurred  and  run  together,  that  I  am 
unable  to  count  them  for  myself. 

The  Sub-Inspector's  third  reason  is  as  follows;  'The  5th  ridgfe 
below  the  right  delta  ends  abruptly,  also  this  7th  ridge  ends  at  the  same 
point  as  the  5th  ridge,  the  3rd  ridge  bores  a  little  way  and  then 
stops."  I  am  able  to  follow  these  features  in  Ex.  4,  but  caniiot  dis- 
tinguish them  in  Ex.  I  (d)  or  in  Ex.  2.  I  need  not  go  in  detail 
through  the  other  distinguishing  marks:  it  is  suffijient  to  say  that 
though  I  can  often  perceive  them  in  one  impression,  (generally  Ex.  4 
in  which  the  ridges  stand  out  the  clearest),  I  am  unable  to  say 
that  they  exist  in  the  other    impressions. 

The  Sub-Inspector  is  a  person  who  failed  for  his  B.  A.  ex- 
amination, and  has  been  only  a  little  more  than  a  year  in  the 
Police.  Considering  the  difficulty  I  have  in  perceiving  the  marb 
which  lead  him  to  say  that  the  impression  marked  Ex.  4  is  made 
by  the  same  person  as  Ex.  1  (J)  and  2, 1  cannot  say  that  the  junr 
were  wrong  in  declining  to  regard  him  as  an  expert  whose  opinio^ 
they  were  bound  to  accept  without  tlie  corroboration  of  their  own 
intelligence  as  to  the  reasons  which  guided  him  to  his  conclusion. 

In  making  these  observations .  1  desire  to  throw  no  doubt  cm  th« 
science  of  finger-impressions,  or  on  the  validity  of  the  conclodions 
which  may  be  established  from  a  similarity  in  their  marks.  But  in 
the  present  case,  [  am  of  opinion  that  the  similarity  of  the  two  sets 
of  finger-impressions  has  not  been  established,  and  as  the  remaining 
evidence  is  far  from  cogent,  I  would  refuse  to  disturb  the  verdict 
pf  the    jury. 

Verdict  upk^U. 
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(9  C.  W,  N,  549.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALOUTl^A. 
Dec.   14  [CRIMINAL  REVISION  No.  910  of  1904.]  1904. 
Present :— Mr.    Justice  Qeidt,  and  Mr.  Justice  Mookerjee. 

BALORAM  GOG AI,— Complainant,  Petitioner, 

Versus 

CHINTARAM,  and  another,— Accused,  Opposite  Pibtv. 

Crimlntd  Procedure  Code  (Act  V  of  1898),  att.  Gi7,  52i)  Dieiwaal  of  property 
regarding  tchich  offence  committed — Deliver ij  of  poeacHsion. 

At  the  conclubioii  of  a  case  of  criiuiual  miaappropriatiou  of  an  elephant  the 
found  eleplianl  in  dispute  was  ordered  to  be  delivered  to  the  person  in  whose  possession 
it  was  at  the  time  the  criminal  proceedings  were  instituted. 

The  facts  ol  the  case  appear  from  the  Jetter  of  reference  prin- 
ted below:— 

In  Aswin  1310  Baloram  Gogai  lost  an  elephant.  In  Ma^h  Ma- 
hadhar  Mahanta's  servants  caught  an  elephant  in  the  jungle  which 
they  made  over  to  Chintaram  Kolita  the  lessee  of  the  Elephant  Me- 
hal.  BaJpram  claimed  the  elephant  as  his  own  as  being  the  ele- 
phant which  he  had  lost;  Chintaram  refused  to  give  up  the  same. 
Baloram  then  prosecuted  Mabadhar  and  Chintaram  in  the  Court  of 
the  Extra  Assistant  Ci^imissioner  of  Shibsagar  under  sec.  403, 1.  P.  C., 
for  crijoiiAal  misappropriation  of  the  elephant.  The  Extra  Assistant 
Commissioaer  discharged  the  accused  and  directed  that  the  elephant 
should  be  made  over  to  Paloram.  Mahadhar  and  Chintaram  prefer- 
red a  joint  appeal  against  that  order.  In  my  appellate  judgement  I 
reversed  the  order  of  the  Magistrate  and  directed  that  ekphant  should 
he  made  over  to  Mahadhar  from  whom  it  was  taken.  On  the  19th 
July  the  pleader  who  had  appe^ired  for  appellants  informed  me  that 
after  my  judgment  in  appeal  a  dispute  had  arisen  between  his  clients 
as  to  which  of  them  should  possess  the  elephant.  He  asked  me  to 
lake  steps  to  have  the  elephant  given  to  Chintaram.  His  application 
was  opposed  by  a  pleader  who  appeared  for  Mahadhar.  As  I  think 
the  order  passed  by  me  is  erroneous  and  that  I  have  no  power  to 
alter  it,  I  refer  this  case  for  orders. 

I  recommend  that  the  order  passed  by  me  on  14th  July  be  set  aside 
and  tliat  in  lieu  thereof  orders  should  be  passed  directing  that  th^ 
elephant  should  be  given  to  Chintaram. 
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1  consider  the  order  passed  by  me  was  erroneous  in  point  of  law; 
I  think  that  under  the  Jaw  the  elephant  should  have  been  relum- 
ed  lo  the  person   with   whom  it  was  found. 

My  reasons  are  as    follows:  — 

In  Henderson's  Criminal  Procedure  Code,  Gth  edition,  page  514, 
it  is  stated  that  ''upon  general  principles,  when  there  has  been  au  en- 
quiry or  trial  and  the  accused  is  discharged  or  acijuitted  by  any  Cri- 
minal Court,  that  court  ir,  bound  to  restore  the  property  into  the  posses- 
sion of  the  person  from  whom  it  was  taken  unless  the  Court  is  of 
opinion  that  any  offence  apppears  to  have  been  committed  regardiug 
it  or  that  it  has  been  used  for  the  commission  of  any  offence."  The 
principle  of  law  there  stated  appears  to  me  to  be  applicable  to  the 
facts  of  this  case  Tn  the  case  reported  in  21  W.  11.  75  it  was  held 
that  under  certain  circumstances  elephants  are  no  longer  the  pro- 
perty of  their  former  owner  if  they  regain  their  natural  liberty.  The 
same  view  of  the  law  was  taken  in  the  case  in  3  C.  R.  L.  515.  It 
therefore  appears  to  be  a  matter  of  reasonable  doubt  as  to  whethff 
Baloram,  Mahadhar  or  Chintaram  is  the  o  vner  of  the  elephant  which 
was  caught  by  Mahadhar's  servants.  Sec.  i  10,  Evidence  Act,  enacts 
the  principle  that  possession  affords  prima  facie  presumption  of  owner- 
ship. It  is  therefore  considerably  to  the  interest  of  the  pei"son  in 
possession  of  the  elephant  that  he  should  be  able  to  retain  possession 
of  it.  It  does  not  appear  to  be  just  or  equitable  f  or  criminal  Courts 
under  the  circumstances  of  this  case  to  deprive  the  person  in  pos- 
session of  the  animal  of  that  possession.  I  think  the  just  and  proper 
order  to  pass  in  the  case  is  that  elephant  should  be  made  over  to 
the  person  from  whom  it  was  taken. 

It  is  clear  that  elephant  was  found  with  Chintaram  '  In  a  peti- 
tion, dated  25th  February  1901,  Mahadhar  stated  that  the  elephant 
was  not  in  his  possession  but  was  in  the  2K)8session  of  Chintaram. 
The  record  shows  that  it  was  *  Chintaram  who  produced  the  elephant 
before  Magistrate's  Court.  In  the  appeal  petition  it  was  stated  tbat 
the  elephant  was  in  the  possession  of  Chintaram.  I  consider  it  es- 
tablished that  the  elephant  was  in  the  possession  of  Chintaram,  and 
I  think  upon  general  principles  the  elephant  ought  to  be  made  over 
to  Chintahun.  I  regret  that  it  was  owing  to  an  oversight  on  my 
part  that  this  reference  has  become  necessary. 

I  think  I  ought  to  add  that  the  facts  appear  to  me  to  be  similar 
in  some  respects  to  the  facts  of  the  case  in  I.  L,    R.  14   Cal.    834, 
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but  that  the  law  applied  to  that  case  is  not  applicable  to  this  case. 
B'jcause  that  case  was  decided  uader  the  previous  Code.  By  sec.  517 
of  the  present  Code  a  Magistrate  has  power  to  pass  orders  regard- 
ing any  propjrty  which  is  produced  before  him,  which  was  not  the  case 
under  .  tbe  former  Code;  also  the  amended  section  520  empowers  the 
Appellate  Court  to  pass  any  orders  which  appear  just  whereas  under  the 
old  law,  the  Appellate  Court  had  not  that  power.  I  have  also  considered 
whether  it  would  be  advisable  to  suggest  that  the  Magistrate's  decision 
should  be  allowed  to  stand  provided  that  Baloram  paid  compensation  to 
Mahadhar  and  Chintaram  fjr  their  expmses  in  capturing  and  keeping 
the  animal.  But  I  have  found  that  it  is  difficult  to  estimate  in  a  summary 
procedure  the  amount  of  compensation,  assuming  that  Baloram  is  en- 
titled to  the  ownership  of  the  elephant,  and  it  is  for  that  reason  that 
I  have  not  made  any   such  proposal. 

Bahii   Monmohan  Dutt  for  the  petitioner. 

Bahu  Prosunno   Gopal  Roy  for   tlie    opposite   party. 

The  Judgment  of  the  Court  was  as  follows  ; — 

We  tLink  the  learned  Sessions  Judge  is  right  in  the  reference  which 
he  has  made  to  this  Court. 

The  elephant,  it  is  true,  was  found  to  telong  to  Baloram  Qogai 
but  the  persons  whom  he  charged  with  having  committed  an  offence 
in  resj)ect  of  it  were  acquitted  of  that  offence.  They  claimed  the  ele- 
phant and  denied  Baloram's  ownership. 

The  learned  pleader  who  appears  on  behalf  of  Baloram  argues 
that  no  appeal  lay  to  the  Sessions  Judge  and  he  draws  our  atten- 
tion  to  the  case  of  t'urendra  Nath  Sa^ma  v.   Rai  Uohan  Dass  (i). 

It  appears  to  us  that  the  attention  of  the  learned  Judges  who 
decided  that  case  was  not  called  to  the  alterations  made  in  the  word- 
ing of  sec.  517  of  the  present  Code  and  also  in  the  addition  of  an  en- 
tirely new  sec.  520,  and  they  based  their  judgment  on  a  ruling  de- 
cided under  the  old  law.  We,  however,  do  not  fe^l  ourselves  constniin- 
ed  by  that  ruling  as  the  matter  is  before  us  on  a  reference  made  by 
the  Sessions  Judge  regarding  the  order  passed  by  the  Magistrate,  and 
it  is  immaterial  whether  an  appeal  lay  to   the  Judge  or  not 

We,  therefore,  direct  that  in  lieu  of  the  order  passed   by  the  Ma- 
gistrate that  the  elephant  should  be  delivered  to  Baloram,  an  order  should 
^  substituted  that  the  elephant  b3  delivered  to  Chintaram  in  whose 
-ll)7C.  W.  N.C34(1903) 
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possession  it  was    found  at  the  time  the  criminal  proceedings  wen 
instituted. 

The  rule  obtained  on  behalf  of  Baloram  is  discharged. 


(9  0.  W.  N.  ool), 

IN  TBE  HIGH  COURT  OF  JUDICATRUE  AT  CALCUTTA. 

Jan.  23    [CBIMIN AC  REVISION  No.  1237  of  1904.]  1905. 

Preaent : — Mr.  ^^ustice  Henderson,  and  Mr.  Justice  Geidt. 

JAFAR  MANDOL  and  othbbs,--Petitionerj5, 

VerauH 

JARIBULLAH  SAHA,— Opposite  Paiht. 

Crimitud  Procedure  Code  {Act  V  of  1898),  ««.  107,  145~D/«2>H/r  ahtrtit  poaif««« 
of  land— Breach  of  the  peace  ^  apprehetmon  of  Proceedings  under  either  of  the  tm 
aections. 

The  complai  nant  alleged  that  the  Petltiouers  had  threatened  to  use  violence  to 
him  if  he  should  go  upon  the  land  of  which  he  was  in  possession.  The  Uagistnte 
found  the  story  of  the  complainant  true  and  passed  an  order  under  s.  107,  Cr.  P.  C. 

HcM.— That  in  a  case  of  this  kind  the  J  irisdictiou  of  the  Blagistrate  to  proceed 
under  s.  107,  Cr.  P.  C,  is  not  ousted  by  the  fact  that  it  appeared  in  the  -cour^  of  tk 
enquiry  that  the  dispute  was  one  relating  to  the  possession  of  land  and  that  the  appr^ 
hended  breach  of  the  peace  was  in  consequence  of  that  dispute,  though  ordinarily  vim 
there  is  a  dispute  with  regard  to  the  possession  of  land  and  there  is  a  likelihood  of  the 
breach  of  the  peace,  the  more  appropriate  procedure  is  that  provided  by  chap.  XII  of  tk 
Code  of  Criminal  Procedure. 

Mr.  P.    L.    Roy  and  Bahu  Dasarathl  Sanyal  for   the  petitioners. 
The  Judgm^Rt  of  the  Court  was  as  follows  : — 
A  rule  was  gimnt^d  in  this  case  to  jconsider  the  propriety  of  an 
order  bindipg  down  the   Petitioners  to  keep  the  peace. 

It  appears  that  the  complainant  filed  a  petition  1>efore  the  Ma- 
gistrate stating  that  he  was  in  possession  of  certain  knd  and  tba'* 
he  was  unable  to  go  upon  this  land  in  qonsequence  of  the  ihreais 
of  the  Fetitioxiers  who  are  endeavouring  to  oust  him  from  the  laad  in 
question.  Upon  this,  proceedings  were  taken  under  sec.  107,  CrimioHl 
Procedure  Code. 

The  Magistrate  has  found  that  the  story  of  the  complainant  was 
true ;  that  he  was  in  fact  in  possession  of  the  land  and  that  the 
Petitioners  had  been  endeavouring  to  oust  him  and  had  threatened 
him  to  assault  him  and  his  people  if  they  came  upon  the  land. 

Ordinarily,  where  two  or  more  persons  are  disputing  with  regard 
to  the  possession  of  land  and   there   is     a    likelihood    of  a    bre»clt 
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of  the  peace,  the  more  appropriate  procedure  is  that  provided  by 
Chap.  XII  of  the  Code  of  Criminal  Procedure  which  deals  with 
didput^  as  to  immoveable  property.  And  in  this  case  it  is  object- 
ed that  inasmuch  as  the  likelihood  of  a  breach  of  the  peace  was^  in 
respect  of  certain  land  as  to  which,  there  was  a  dispute,  proceedings 
ought  to  have  been  taken  under  sec.  145  and  not  under  sec.  107 
of  the  Code. 

Having  regard  to  the  infbrraniion  set  forth  id  the  coiiajilaint 
made  to  the  Magistrate  we  are  of  opinion  that  the  Magistrate  was 
ju8ti6ed  in  instituting  proceedings  under  sec.  107.  The  complain- 
ant alleged  that  the  Petitioners  had  threatened  to  use  violence  to  hitn 
if  he  should  go  upon  the  land  of  which  he  was  in  possession.  Al- 
though the  Magistrate  has  perhaps  gone  more  fully  into  the  ques- 
tion of  possession  than  the  circumstances  of  the'  case  demanded  we 
connbt  say  that  he  was  wrong  in  doing  so.  ite  came  to  the  con- 
clarion'  that  the  complainant  was  in  possession  aiid  his  story'  of  the 
threatiBhed  violence  was  true. 

A  number  of  cases  have  been  quoted  to  us  in  which  proceedings 
taken  under  sec.  107  of  the  Criminal  Procedure  Code  have  been  set 
aside  on  the  ground  that  in  the  special  circumstance  of  these'  cases 
the  more  appropriate  procedure  was  that  under  sec.  145  5f  theCodfe. 
But  it  has  never,  so  far  as  we  know,  been  held  that  in  a  case  of  this 
kind  the  jurisdiction  of  the  Magistrate  to  proceed  under  sec.  107  is 
ousted  by  the  fact  that  it  appeared  in  the  course  of  the  enquiry  that 
the  dispute  was  one  relating  to  the  possesion  of  land  and  that  the 
apprehended  breach  of  the  peace  was  in  consequence  of  that  dispute. 

In  the  circumstances  of  the  present  case  we  are  unablei  to  say  that 

the  ])rocedure  adopted  was  not  the  proper  procedure  and  we  therefore 

discharge  the  rule. 

Rule  discharged, 

{9  C.  W.  N.  597), 

IN  THE  fflGfl  COURT  OF  lUDIOA'TDRE  AT  CALCUTTA. 

Feb.  3.     [CRIMINAL  REVISIt)N  No.  1341  op  1904;  |    1905. 

Present : — Mr.  Justice  Henderson  and  Mr.  Justi(^  Geidt. 

LAKSHMI  NARAVAN  DUTT,— PErriTioNUB; 

Versus 

Inspedor  UREAGAN;— Opposite  Paiwt. 

Criminal  Procedure  Code  {Act  V,  of  189Su  Sec,  5l7~-FaUe  cliarge  of  theft^tn- 
formant  eonmeted  under  See.  182,—Ariides  alleged  to  he  etolen  found  in  informant's 
poffMtton— Con/lMot  ion  of  articUe,  uhether  legal. 
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The  Petitioner  was  convicted  under  Sec.  182,    I.  P.  C,  fcr  giving  false  information 
of  the  theft  of  a  gold  chain  and  pair  of  6ah«  by  one  Babu  IM.    On^iroh  tha  articles 
alleged  to  have  been  stolen  were  found  on  the   premises  of    the  petitioner   informer 
himself.    On  his  conviction  under  Sec.    182,  l.P.C,  the  Magistrate  passed  an  order 
oonfiscating  tiie  articles : 

//«W.— That  the  order  confiHcating  the  articles  was  illegal.  Section  517  of  tlie 
Criminal  Procedure  Code  was  never  intended  to  authoriKC  the  disposal  of  property  in 
guch  manner.  That  Section  enables  a  court  to  make  such  order  as  it  thinks  fit  for  the 
disposal  of  any  property  produced  before  it  regarding  which  any  offence  appears  to  have 
been  committed  or  which  has  been  used  for  the  commission  of  an  offence.  The  object 
of  the  section  is  to  enable  a  Magistrate  to  direct  the  property  to  be  given  to  stnne  person 
to  whom  it  appears  to  belong  or  to  allow  it  to  continue  in  the  possession  of  the  person 
in  whose  possession  it  was  found  or  to  make  some  other  order  of  that  character. 

The  facts  of  the  case  as  recorded  by  tbe  Magistrate  are  as  follows  :— 
On  the  24th  June  1904  the  accused  went  to  the  thana  and  laid  a 
charge  of  theft  against  one  Babu  Lall  De,  before  Inspector  Ureagan. 
He  stated  that  a  chain  and  2  baJas  had  been  made  over  to  him  by  a 
customer  Sashi  Bhusan  and  that  accused  had  taken  them  from  the 
shop.  At  the  inquiry  accused  was  asked  to  show  Sashi  Bhusan's 
house  and  failed  to  do  so.  Eventually  it  was  elicited  that  Sashi  Bhusan 
was  accused's  nephew  and  was  living  in  the  same  house  with  him.  Search 
of  Babu  LalFs  house  was  fruitless  and  eventually  the  Police  informed 
the  accused  that  they  would  search  accused's  premises.  The  accused's 
wife  was  seen  to  pass  a  chain  to  Sashi  Bhusan  and  on  the  house  being 
examined  the  halaa  were  found  in  a  box.  These  ornaments  corresponded 
with  those  in  respect  of  which  the  accused  had  charged  Babu  1^11 
and  the  Magistrate  was  of  opinion  that  the  charge  had  been  brought 
in  respect  of  these  ornaments  and  that  it  was  a  false  one. 

Upon  these  facts  the  Magistrate  convicted  the  accused  under  sec. 
182  of  the  Penal  Code  and  also  directed  the  ornaments  to  be  sold  and 
the  proceeds  credited  to  Government  with  the  exception  of  Rs.  50  which 
he  directed  to  be  paid  to  Babu  Lall  as  compensation.  The  accused 
moved  the  High  Court  against  this  order  and  obtained  a  rule. 

Bahu  Atulya  Charan  Bose  for  the  Petitioner. 

No  one  appeared  for  the  Opposite  Party. 

The  Judgment  of  the  Court  was  as  follows  :— 

The  Petitioner  in  this  case  was  convicted  under  sec.  182,  I.  P.  C, 
of  giving  false  information  charging  one  Babu  T^all  De  with  the  theft 
of  a  gold  chain  and  a  pair  of  balas  knowing  that  the  information  was 
false  and  intending  to  cause  injury. 
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In  convicting  the  Petitioner,  the  Magistrate  passed  an  ordei^  by 
which  he  confiscated  the  gold  chain  and  the  pair  of  haliis  and  directed 
them  to  be  sold  and  the  proceeds  to  l)e  credited  to  Goremment  with 
the  exception  of  Rs.  50  which  he  directed  to  be  paid  to  Babu  LallDe 
as  compensation. 

In  making  this  order,  the  Magistrate,  as  appears  from  his  explana- 
tion, pJDfegsed  to  act  under  sec.  517  of  the  Code  of  Criminal  Procedure. 
That  section  enables  the  Court  to  make  such  order  as  it  thinks  fit 
for  the  disposal  of  any  property  produced  before  it  regarding  which 
any  offence  appears  to  have  been  committed,  or  which  has  been  used  for 
the  commission  of  any  offence. 

In  our  opinion,  tec.  517  was  never  intended  to  authorize  the  disposal 
of  property  in  the  manner  directed  in  this  case.  The  object  of  the 
section  is  to  enable  the  Magistrate  to  direct  the  property  to  be  given 
to  some  person  to  whom  it  appears  to  belong  or  to  allow  it  to  continue 
in  the  possession  of  the  person  in  whose  possession  it  was  found  or  to 
make  some  order  of  that  character. 

So  far,  therefore,  as  the  order  confiscating  the  property  of  the 
accused  is  concerned,  the  rule  must  be  made  absolute.  We  set  aside 
the  order  regarding  the  confiscation  and  payment  of  compensation. 

If  the  proi^rty  is  still  in  Court,  we  direct  that  it  be  made  over  to  the 
Petitioner. 

Ride  made  ah$oliUe, 


{0  G.  W.  N.  oUVl 
L\  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 
Feb.  3.    [CRIMINAL  REVISION  No.  1357 of  1904.]  1905.. 
Pi'jient  :— Mr.  Ju9tico  Headerdoa  and    Mr.  Justice  Geidt. 
BJD:1U    and  OTHERS.-Pktitionkbs, 
Veraua 
MUSSAMMAT  LACHMINIA,- Opposite  Pauty, 

Cr'mUil  Procedure  Cole  {.Ut  V.  of  IS9S\  Sec.  361  [2),  22o-Pcnal  Cole  (Act  XLT 
of  1860\  Sees.  147,  3S3— Rioting —Cliarge  silent  os  to  the  common  object  of  the  mdate- 
fid  a89embhj— Prejudice  to  the  accused. 

In  all  cases  in  which  there  itJ  a  charge  under  section    147,  Penal  Code,  the  common 
object  ooght  to  Ix?  stated,  but  an  omission  to  set  out  in  the  I'.harge  the   common   object 
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tvould  not  iuvalidatc  the  couviction  unless  the  accused  have  been  misled  by  such  utnis- 
sion  and  it  has  caused  a  failure  of  Justice. 

As  in  this  cacH?  there  were  dii-ect  lindiugK  a»  to  ibe  part  which  each  acruMnl  lot«k 
iu  the  assault  upon  the  cjiuplainani  ;  — 

IIcUI. — That  iu  tlio  circumstances  ol  the  cise  ibc  accused  were  not  j»rejudicnl. 

'Ihe  facts  of  the  case  material  to  lhi:>  report  will  appear  from  the 
judgment  :— 

Mr.  Jachson  and  Babu  iJdsrathl  Sdntfctl  for  the  Petitioners. 

No  one  appeared  to  show  cause  against  the  rule. 

The  Judgment  of  the  Court  was  as  follows  :  — 

Tbe  Petitioners  in  this  case,  4  in  number,  were  charged  under  sec. 
147,  I.  P.  C,  with  rioting.  The  cliarge  upon  which  they  were  tried, 
did  not  set  out  the  common  object  of  the  unlawful  assembly  but  merely 
alleged  that  the  accused  committed  **  rioting— an  offence  punishable 
under  sec.  147.  I.  P.  C." 

it  has  been  found  by  the  Magistrate  that  the  alleged  disturboDce 
arose  out  of  a  quarrel  between  Mussammat  Kupia  and  tbe  complainant 
on  the  previous  days,  that  the  Petitioners  took  the  part  of  Mussaromat 
Itupia,  and  that  they  entered  tbe  complainant's  house  with  the  object 
of  beating  her.  As  to  what  took  place  then,  tbe  Magistrate  bas  found 
that  the  Petitioner  BuJhu  gave  orders  to  the  other  accused  to  beat  the 
complaiuant ;  that  the  Petitioners  Buluk  and  Menea  gave  the  com- 
plainant 2  or  3  blows  with  lathifi  and  tbe  Petitioner  Gopal  pulled 
off  her  clothes  and  threw  her  down,  while  Muesammat  Rupia  dragged  her 
by  the  hair  and  that  the  accused  (it  is  not  mentioned  which)  used  a 
good  deal  of  force  against  her.  The  Petitioners  were  sentenced  tu 
rigorous  imprisonment  for  a  period  of  3  months  each  and  Mussamniat 
Uu'pia  was  fined  Us.  30,  or  in  default  to  be  rigorously  imprisoned  for 
1  month.  The  Appellate  Court  has  upheld  the  convictious  and 
feutenees. 

A  rule  was  granted  by  this  Court  to  show  cause  why  the  conviction 
and  sentence  passed  on  the  Petitioners  should  not  be  set  aside  on 
the  ground  that  the  charge  did  not  set  out  the  common  object  of  the 
unlawful  assembly  of  which  the  Petitioner*^  were  found  to  be  members. 

Sub  pec.    2  of  sec.    221,    Cr.    P.    C,   directs   that   if  the  law  which 

creates   the  offence   gives   it  any     specilic    name,    the  offence  may  he 

described    in   the  charge    by   that  name   only  ;  and    sec.  225,  Cr.  P.  C, 
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lays  down  tliat  no  error  in  stating  eillior  the  fffcuce  or  lie  farticulars 
reqiiired  to  be  stated  in  the  charge,  and  ao  omission  to  state  the 
offence  or  those  particulars,  shall  be  regarded  at  any  stage  of  the 
case  as  material,  unless  the  accused  was  in  fact  misled  by  such  error  or 
omission,  and  it  lias  occasioned  a  failure  of  justice. 

It  has  been  hold  in  a  number  of  cases  in  this  Court  that  it  is 
ttcoessary  that  the  common  object,  where  there  is  a  charge  of  rioting 
under  se^.  147,  should  be  stated  ;  and  in  some  cases  where  the  common 
object  has  not  been  stated  and  there  has  been  a  conviction,  the  convic- 
tion has  been  set  aside 

We  agree  that,  in  all  cases  in  which  there  is  a  charge  under  sec. 
147,  the  couMnon  object  ought  to  be  stated.  But  we  are  not  prepared 
to  soy  that,  where  the  common  object  is  not  stated  and  a  conviction 
has  been  had  upon  the  charge,  the  ronviction  id  necessarily  bad.  It 
is  necessary  to  see  whether  or  not  the  accused  has  been  misled  by  the 
omission    and   the    omission   has  caused  a  failure  of  justice. 

In  the  present  case  there  is  a  finding  by  the  Magistrate  against 
each  of  the  accused,  as  has  already  been  pointed  out ;  and  if  the  finding 
l>c  correct,  there  can  be  no  doubt  at  all  that  each  one  of  the  Petitioners 
took  a  very  active  part  in  the  outrage  upon  the  complainant. 

The  Sesnio/is  Judge  in  his  judgment  has  stated  that**  there  never 
was  any  dou^t  as  to  what  the  x)rosecution  alleged  the  comraoa  object 
to  be''  and  has  expressed  an  opinion  that  "  the  conviction  might  be 
altered  to  ore  under  sec.  323  without  in  any  way  prejudicing  the 
accused. 

Had  there  been  no  clear  finding  by  the  Magistrate  as  to  the  part 
which  each  took  in  the  attack  upon  the  complainant,  the  case  would 
have  l)een  different. 

In  a  trial  upon  a  charge  properly  framed  under  sec.  147  where 
an  assault  has  followed  whoever  took  part  in  the  unlawful  assembly 
would  be  liable  for  the  acts  proved  to  have  been  committed  by  the 
others  in  furtherance  of  the  common  object  whereas  in  a  trial  upon 
a  charge  under  sec.  323  o^  the  Penal  Code  it  is  necessary  to  prove 
the  part  which  each  person  took  in  the  transaction.  The  grounds  of 
defence,  therefore,  in  the  two  cases  slated  might  be  different.  In 
the  former  case  if  the  unlawful  assembly  were  established  it  would 
be  useless  to  show  that  individuals,  beyond  being  present,  did  not 
take  any  active  part  in  the  assault  which  followed.    But  in  the  latter 
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case  it  would   be  open    by  cross-examination  or  otherwise  to  show  that 
particular  individuals  took  no  part  in  the  assault. 

In  the  present  case  however  the  facts  are  very  simple  and  we 
.  think,  there  can  be  no  ground  for  thinking  that  the  Petitioners  were 
in  any  way  misled.  These  are  distinct  findings  as  to  the  part  which 
each  took  in  the  assault  upon  the  complainant  and  in  the  circumstances 
of  the  case  we  consider  that  the  Petitioners  were  not  prejudiced  bv 
the  omission  to  set  out  in  the  charge  the  common  subject  of  the 
assenibly. 

We  therefore  discharge  the  rule. 

Rul^  discharged. 


(10  P.  R.  Cv.  of  1905.) 

IN  THE  CHIEF  COURT  OF  THE  PUNJAB,    LAHORE. 

Feb.    4  [CRIMINAL  REVISION  No.  1356  OF  1904.]    1905. 

Prtscnt  : — Mr.  Justice  Reid. 

>^MPEROR, 

Versus 

PIRYA  LAL. 

Criminal  Procedure  Code  {Act  V  of  ISOS),  as.     110,   7i^,      I  So -Security  Jor 
good  beliaviour Sureties  when  o}ice  accepted   by  a    Magistrate,   fr^sfi    Sureties 
not  he  demanded  again. 

Where  security  for  good  behaviour  has  once  been  furnished  and  accepted 
by  a  Magistrate,  a  fresh  surety  should  not  be  demanded  again. 

The  facts  briefly  are : — 

The  petitioner  iras  ordered  to  furnish  security  for  good  behaviour.  A  snrety 
was  offered  and  accepted.  On  the  report  of  the  District  Superintendent  ofPolicf 
concerned,  the  District  Magistrate  ordered  that  fresh  local  snreties  be  furnished. 

The  proceedings  were  forwarded  for  revision  on  the  following 
(1)  The  order  of  he  District  Magistrate  was  iUegal  directing  that  the  ap- 
plicant, who  had  already  furnished  security,  which  had  once  been  ac 
cepted  on  28th  May,  should  furnish  fresh  sureties  of  men  of  the  Kar- 
nal  Town,  Empress  v.  Ram  Lai  Aehar}ia(l),  and  in  any  case  such  a 
condition  wa8  obviously  opposed  to  justice,  Wasayi  v.The  Emperor  [t 
I  recomroe  tliat  the  order  of  the  District  Magistrate  directing 
applicantnd  to  furnish  as  fresh  snreties  <nen  of  the  Karnal  Town,  be  ^ 
aside. 

(1).    I  Cal.         N.  394.  (2)  28    P.  R.,  1901,    Cr. 
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Pending  order  o!  the  Chief  Court  on   the  reference,    I  direct    tliat  the  ap- 
plicant remain  at  large   ou  the  security  already  furnished  by   him. 

The  judgment  of  the  Chief  Court  was  delivered  by 

.  IIbIiI^  ,  J.— For  reasons  recorded  by  the  learned  Saaaions  Judge 
I  set  aside  the  order  of  the  Magidfate  requiring  fresh  security. 
Pirya  Lil  will  be  released  on  the  security  origipally  furgished  by 
him 


{18  P.  R.    Cr.  of  1905). 

IX  TEIE  cniEV  COURT  OF   THE  PUNJAB,  MHORE 

Nov.  14  [CRIMINAL  REVISION  No  1429  op  ]904.]  1904. 

Present : — Mr.  Justico  Ratiigan, 

RAM  RANG,— Pftiiioner, 

Versus 
EMPEllOR— Respondent, 

Penal  Code  {Act  XLV  of  1S60),  88.  411,  4o6-Honae-h)'ea1iing  hy  night —I nien- 
tion  not  specified   in  charge — Presumption  aa  to  intention. 

The  petitioner  bioke  into  a  house,    where  women  weio  living,  at  a  late  honr 
of  the  n'fi^ht  in  tlie  absence  of  the  owner  of  the   house.    No    s})ecifi3   purpose  or 
intention  with  which  the  trespass  was  committed  by  him  was  established  byprosecu 
tion.     His  own  explanation  also  was  utterly  absurd  : — 

Hehl — That  the  ciicumstances  negatived  the  supposition  that  the  petitioner  act- 
ed innocently  and  with  no  criminal  purpose.  The  entry  must  have  been  for 
some  criminal  purpose,  and  in  all  probability  the  purpose  was  to  insuU  the 
modesty  of  the  women. 

A  conviction  under  section  456,  Indian  Penal  Code,  would  not  be  bad  for 
want  of  specification  of  the  intention  in  the  charge. 

Beeehey,  for  petitioner. 

The  judgment  of  the  learned  Judge  was  as  ioUows :  - 
l|attigai|p  J  - -Accused,  petitioner,  has  been  convicted  by  the 
Magistrate,  2nd  class,  Jhang,  of  an  offence  under  section  456,  In- 
dian Penal  Code,  and  his  been  sentenced  to  three  months'  rigorous 
imofisoiiment  and  fine  of  Rs.  50,  in  default  fifteen  days*  further 
rigorous  imprisonment.  The  conviction  and  sentence  have  been  up- 
held on  appeal  by  the  Sessions  Judge. 

The  petitioner  has  applied  to  this  Court  under  Section  439,  Cri- 
minal Procedure  Code^  and  on   his  behalf    his    learned  counsel  has 
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urged  (i)  that  it  is  not  proved  that  petitioner  was  found  in  tie 
house  of  the  complainant,  and  (2)  that  in  any  case  it  is  not  eslab- 
Ushed  that  petitioner  was  in  the  house  of  the  complainant  for  any 
of  th3  purpDie3  specified  in  Section  411,  Indian  Penal  Code,  and  that 
he  was  certainly  not  there  for  the  purpose  of  committing  adulterv 
with    complainant's   wife. 

Upon  the  first  point  I  have  no  hesitation  in  agreeing  with  the 
lower  Courts  that  petitioner  was  actually  found  in  the  complaiuont's 
house.  The  evidence  for  the  prosecution  upon  this  point  is  clear. 
Both  the  lower  Courts  have  believed  it  and  I  see  no  reason  to  differ 
from  their  findings,  the  more  especially  as  the  petitioner's  own  ver- 
sion of  what  occurred  on  the  night  in  question  is  absurd  to  a  degree. 
Indeed  I  did  not  understand  Mr.  Beechey  to  contest  llr's  part  of 
the  prosecution  story  very  strongly,  and  I  cannot  see  how  ho  could  pos- 
sibly do  so  in  view  of  the  utter  ridiculousness  of  his  client's  version 
as  to  what  happened.  I  agree,  therefore,  with  the  lower  Courts  that 
it  is  proved  that  petitioner  was  caught  in  the  house  of  the  complain- 
ant some  time  between  the  hours  of  10  and  11  p.  ir.  on  the  night 
in   question. 

The  question  remains  whether  it  has  been  proved  that  the  peti- 
tioner entered  the  house  of  complainant  with  any  of  the  intentions 
specified  in  Section  441  ?  The  lo\/er  Courts  have  found  that  the 
intention  of  the  petitioner  was  to  commit  adultery  with  complainants 
wife.  Mr.  Beechey  contends  that  theie  is  on  the  record  no  satisfactory 
evidence  to  prove  that  there  was  any  previous  intrigue  between  peti- 
tioner and  complainant's  wife.  I  agree  with  him  as  to  this,  and  1 
think  it  would  be  extremely  unjust  to  tho  woman  to  hold  that  the 
petitioner  went  into  the  house  in  order  to  commit  adultery  withlw 
as  a  willing  mistress.  I  quite  accept  the  ruling  in  Premanundo  Shaha 
V.  Brindahun  [I),  referred  to  by  Mr.  Beechey  in  this  connection ;  bat 
I  do  not  think  that  this  case  in  any  way  helps  the  petitioner.  Ad- 
mitting that  petitioner  had  had  no  intrigue  with  th^  woman,  the  fact 
still  remains  that  he  broke  into  complainant's  house  at  a  late  boor 
in  the  night.  His  position  in  life  precludes  the  idea  that  he  went 
into  the  house  in  order  to  commit  theft  or  for  any  purposes  save 
his  own  pleasure.  What  then  was  he  in  complainants  house  for?  In 
the  Calcutta  case  the  learned  Judges  held  that  under  such  circum- 
stances  the  intent  must  have  been   to  commit  an   offence  punishable 

(1)  1.     .  R.,  XXII  Cal.,  994. 
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under  section  509,  Indian  Penal  Code,  that  is  to  say,  intrusion  on 
privacy  in  order  to  insult  the  modesty  of  a  woman.  So  in  the  case  be- 
fore me  I  conclude  that  the  petitioner  must  have  entered  the  com- 
plainant's house  with  the  intention  of  insulting,  the  modesty  of  the 
complainant's  wife.  A  person  does  not  break  into  a  neighbour's  house 
at  night  and  in  the  absence  of  the  owner  for  no  purpose  whatsoever. 
If  he  does  not  go  in  then  in  order  to  commit  theft  or  to  annoy,  in- 
timidate or  insult  his  neighbour,  he  must  nevertheless  be  deemed  to 
have  some  object  in  view.  What  this  object  is  must  be  decided  by 
reference  to  the  circumstances  of  the  particular  case.  In  this  case 
when  we  find  a  man  breaking  into  his  neighbour's  house  where 
a  woman  or  women  is  or  are  living,  at  a  late  hour  of  the  night  in 
the  absence  of  the  owner  of  the  house  wlien.  we  find  that  his 
position  is  such  that  he  could  not  have  intended  theft,  and  that 
when  discovered  he  gives  an  utterly  absurd  explanation  to  account 
for  his  presence,  we  are,  I  think,  entitled  to  hold,  as  the  learned 
Judges  of  the  Calcutta  High  Court  held,  that  his  subject  was  to 
commit  an  offeree  under ,  Section  509,  Indian  Penal  Code.  As  ob- 
served in  another  case  by  the  learned  Judges  of  the  same  High  Court, 
*'  though  it  is  not  quite  certain  what  the  precise  intention  of  the 
accused  in  committing  the  trespass  which  forms  the  object  of  the 
charge  was,  it  is  clear  that  it  must  have  been  one  or  other  of  those 
specified  in  Section  411.  One  of  them  would  probably  be  excluded 
by  the  circumstances  attending  the  trespas.^*,  that  is,  the  intention  to 
annoy.  Considering  that  the  trespass  was  stealthily  committed,  it 
would  not  be  reasonable  to  suppose  that  it  could  have  been  intend- 
ed to  annoy  any  of  the  persons  in  the  room  that  was  trespassed 
into,  though  such  annoyance  must  have  resulted  from  it.  Nor  could 
the  intention  of  the  accused  have  been  to  intimidate  any  one,  as  his 
subsequent  conduct  shows,  for  as  soon  as  he  was  found  out,  he 
tried  to  make  his  escape  quietly.  But  the  intention  must 
have  been  one  to  commit  some  offence,  or  to  insult  the  modesty  of 
complainant's  wife  by  intruding  upon  her  privacy.  Judging  from 
the  time,  the  place,  and .  the  manner  in  which  the  trespass  was 
committed,  and  the  c<3nduct  of  the  accused  when  he  was  found  out, 
it  is  impossible  to  suppose  that  the  trespass,  could  have  been  com- 
mitted either  unintentionally  or  with  any  innocent  intention.  It  must 
have  been  committed  with  the  intention  of  insulting  the  modesty  of 
the  complainant's  wife,  or  of  committing  some  offence,  though  it  is 
not    quite  certaiu   what   the  offence  intended   was,"    Bahnokand  Ram 
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V.  Ghansam  Rani  (1).  Accorclingly  the  learned  Judges  upheld  the  convic- 
tion of  ttiat  accused  in  the  case. 

In  my  opinion  this  reasoning  is  applicable  to  the  facts  of  the  pre- 
sent casei  and  though  I  consider  that  a  Court  is  not  justified,  upon   such 
slender  evidence  as  to  this  as  there   is  in  this  case,  in  assuming  that  the 
accused  entered   the  house  in  order  to  commit    adultery  with   the   wife 
of  the  owner  of  the  house.     I  have  no  hesitation   in  holding    that  the 
entry  under  circumstancQiS'' such  as  those  disclosed  in  this  case  must  hare 
been  lor  some  criminal    purpose,   and  that  in  all  probability  the  pur- 
pose was  to  insult  the  modesty  of  the  complainant's  wife.    As  I  have  al- 
ready remarked  the  f.icts  preclude  the  idea   that  the  intention  was  to 
commit  theft  or  to  intimidate,  insult  or  annoy   the  owner  of  the  house 
thoufft  the  obvious  result  of  the  accused's  act  would  be  that  the  owner 
would   be  very   highly   incensed.     But  admitting  all   this  and  conced- 
ing that  it  is  not   proved  that    complainant's    wife  was   ready  and 
willing  to  commit  adultery   with  the  petitioner,  I  still  hold  that  the 
circumstances  are  such  as  to  negative  the  supposition  that  the  peti- 
tioner in  entering  the  complainant's  house  at   night  acted   innocently 
and  with  no  criminal     purpose.      Indeed,    upon   the  facts  which  I, 
in  agreement  with  the  lower  Courts,    find    established,   it  would  he 
unreasonable  to   hold  that  the  petitioner  had  not  the  intention  to  com- 
mit an  ftlfence,  though   what  the   particular  offence   may  have  been 
is  not  quite  certain.      Accordingly   though   I  differ    from   the  lower 
Courts  as  to  the  precise  intention  of  the  petitioner,   I  am  at  one  with 
theni  in  holding   that  an    offence     under  Section   4-56,  Indian   Penal 
Code,   was  committed   by   him.     I  do  not,   therefore,  feel  called  upou 
to  interfere   in  revision  in  a  case   where,   in  my  opinion,   the  convic- 
tion is  fully  justified  on  the  facts,   and     I  have   the  less  hesitation 
in  reEusing  to  so  interfere  b3cau33  (as   held  in   the  Calcutta   case  last 
referred   to)  "  a  conviction   under  Section  456   would   not  be  bad  for 
want  of  specification  of  the  intention  in   the  charge." 

As  regirds  the  sentence,  namely  three  months'  rigorous  imprison- 
ment and  a  fine  of  Rs.  50,  I  cannot  say  that  I  regard  it  as  at  all 
excessive.  The  offence  committed  was,  in  my  opinion,  a  very  serious 
one,  and  unless  exemplary  sentences  are  passed  in  such  cases,  persons 
who  are  inclined  to  run  the  risk  of  detection  in  committing  those 
offences  are  not  likely  to  be  deterred.  Such  offences  are  already  far 
too  often  committed.  The  petitioner  is  said  to  be  well  connected  and  a 
person  of  some  position,  but  this  is,  I  think,  a  good  reason  why  he  should 
(1)  LL.R.,   XXII   Cal.,  404. 


Digiti; 


zed  by  Google 


Vol  II.]  Thb  Orimixal  Law  Journal  Ukportk.  2S^ 

KOTAMRAJC  \'ENKATRAYADU  V.  EMPEBOR, 

not  he  treated    with  misplaced   leniency.     I   nccordin^ly   reject   this  a p- 
plica/ion,   affirm   the   conviclion,  and    confirm    the    sentencre. 

Applicalion  dismissed. 


(J.  L.  /?.  28  Mad.  90). 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Jan.  6  [CRIMINALREVISION  CASE  No.  463  of  1904.]  1905. 

Prcaent :— Sir  Arnold  White,   Chief  Justice,   Mr.  Justice  Subrahnaania 
Ayyar,  Mr.  Justice  Davies,  Mr.  Justice  Benson  and  Mr.  Justice  Boddana. 

KOTAMRAJU  VENKATRAYADU,  -(AccusEh),  Pefitioser. 

Versus. 

EMPEROR,— Counter  Petitioker 

Penal    Code  (Act    XLVof   1S61)   »«.   4SS,   46  i.   46 j,  ^7 1 -Foi-genj -FahrUate.l 
cfrt'ifieate — Uelng  aa  genuine  a  forged  document. 

In  order  to  ohtain  admission  to  a  Tniversity  Examination,  the  i^titioner  fahricated 
anti  forwarded  to  the  Rogistrar  of  the  ITniversity  a  oertlfirato,  purporting  to  Ik*  Hi^ned 
by  iho  Head  NListor  of  a  High  Srlmol,  that  ho  was  of  gf»od  character  and  that  he  had 
complotpd  his  twentieth  year. 

Ilchl.-  (Snhraiimania  Ayyar  and  Davies,  J  J.,  dissenting)  that  t!.e  petitioner  had 
cnramitted  forgeiy. 

r«r.— Sir  Arnold  White,  C.J. —If    it  is    estahlished   that    a    jicrso'.i  does  a  thing 

"  with  inteat  to  commit  a  fraud  "  he  does  it  with  one  of  tiie  intents  specitied  in  Section 

463,  and  he  tkUo  doss  it   "fraudulently  "  within   the   m3aning  of  Sectioi   464.    The 

offence  of  forgery  is  complete  if  a  docum3nt,  false  in  fact,  is  made  with  intent  to  commi/ 

a  frand,  althougli  it  m  ly  not  have  heon  made  with  any  one  of  the  other  intents  specified 

in  Ssction  48*3.    Litonding  to  defraud    means  something  more  than  deceiving,   hut  an 

intended  deprivation  of  prop?rty  is  not  an  essential  elemant  of  an  intention  to   defraud. 

If  a  false  document  is  made  in  fact  and  there  is  an  intention  to  defraud,  the  requirements 
of  law  are  satisfied. 

In  tliis  case  the  petitioner  made  the  false  document  with  intent  to  support  a 
"claim  or  title  "  within  the  meaning  of  these  words  as  used  in  Section  403.  The  word 
"claim**  is  not  limits  to  a  claitn  with  reference  to  property,  or  to  a  claim  which  is 
enforccahle  at  law.  A  claim  to  lie  admitted  to  a  University  E?caminatioh  is  a  claim 
within  the  meaning  of  Section  463. 

Per  nKNsoN,  .!.— Those  decisions  which  pr«)ceed  on  the  ground  that  an  act  is  not 
fraudulent  unless  it  causes  or  is  intended  to  cause  loss  or  injury  to  some  one  woidd 
seem  to  take  too  narrow  a  view  of  the  meaning  of  the  word  "  fraudulently"  as  used  in 
the  Code.  The  act  of  the  petitioner  was  fraudilont  not  merely  by  reason  of  the  advant- 
age which  he  intetid?d  to  secure  for  himself  by  means  of  his  deceit,  but  also  by  reason 
of  the  injurj-  which   must  necessarily  result  to  the  I'tiiversity,  and  through  it  t<)  the 
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public  from  such  acts  if  unrepressed.    The  act  of  the  petitioner  was  at  least  as  fraoda- 
lent  as  that  of  the  person  in  illustration  (k)  to  Section  46i. 

Per  BoDDAM,  J. ^ What  the  petitioner  intended  in  making  the  document  is  proved 
by  his  sending  it  to  the  Fniversity  authorities  for  the  purpose  of  supporting  hifl 
claim  or  title  to  enter  for  the  examination.  He,  therefore,  made  a  false  document  fraudu- 
lently ;   that  is,  with  intent    to  commit  fraud  and  not  otherwise,  and  as  he  made  it 

with  intent  to  support  a  claim  or  title  and   with   intent  to  commit  fraud,  he  is  guilty 
of  forgery. 

Per  SiimAnMAXiA  Attar,  J.— The  view  that  "  fraudulently  "  implies  nothing 
more  than  a  deception  intended  to  sec^.ire  an  adraniage  to  the  deceiver  goes  too  far. 
To  accede  to  the  view  that  a  mere  advanttige  to  the  deceiver  amounts  to  fraud  would 
really  }»  to  reject  as  mere  surplusage  what  constitutes  one  of  the  essentials  of  the 
offence.  The  spurious  document  in  question  was  not  made  fraudulently  within  tEe 
meaning  of  Sections  464  and  403  of  the  Indian  Penal  Code.  With  reference  to  the 
rule  that  a  man  must  be  taken  to  intend  the  natural  consequences  of  his  act,  all  that 
can  properfy  be  said  in  regard  to  the  patitioner  is  that  in  making  the  false  certificate 
he  only  intended  to  be  plaoed  in  a  position  that  would  enable  him  to  appear  at  tlie 
Examination,  everything  beyond  it  1)eing  too  remote  to  be  treated  as  the  natunl 
consequence  of  his  act. 

Per  Davies,  J.-  To  convict  a  persou  of  a  crime,  it  must  be  strictly  proved  that 
it  has  been  committed  in  law.  It  ia  not  enough  to  show  that  he  has  been  guilty  of 
immoral  or  sinful  conduct.  The  intention  of  the  petitioner,  no  doubt,  was  to  deceive 
the  Registrar  of  the  University  into  the  belief  that  a  certain  gentleman  had  certified 
that  he  was  a  fit  candidate  for  admission  to  the  Examination.  But  a  mere  intenticm 
to  deceive  does  not  necessarily  imply  an  intention  to  defraud  or  to  cause  wrongful 
loss  to  one  person  or  wrongful  gain  to  another.  A  person  to  bo  defrauded  muBt 
suffer  some  harm  or  damage  or  injury.  The  Tniversity  has  been  deprived  of  nothing 
nor  has  it  been  injuriously  affected  by  the  conduct  of  the  petitioner.  The  sole  in- 
tention of  the  petitioner  was  to  subject  himself  to  the  ordeal  of  an  examination, 
which  can  hardly  he  deemed  to  b3  a  thing  of  value  and  in  which,  if  he  had  failed,  it 
ended  in  nothing,  and  if  he  had  passed,  entitled  him  to  a  certificate,  which  certificate 
he  would  have  obtained,  not  in  consequence  of  the  false  writing  but  upon  his  own 
merits  as  an  examinee. 

The  facts  of  the  case  appear  from  the  respective  judgments  of  the 

Hon'ble  Judges. 

T.  Rungachariar  for  the  Petitioners. 

Mr.  John  Adam  (The  Crown  Prosecutor)  for  the  Crown. 

Judgment.— $|p  Ar]|Olll  Wl|lt^,    C.  J.— In  this  case  one 
Kotamraju  Venkatraya  la  has  been  convicted    by  the  Chief  Presidency 
Magistrate  of  the  offence  of  forgery.    He    applies  to  this   Court  on  a 
revision  x>otition  and  asks    that  the  conviction  may  be  set  aside  oa 
the  ground  that  he  has  committed  no  offence  in  law . 

The  facts  are  not  in    dispute.    They  are  fully  set  out   by,  the 
^Presidency  Magistrate.    So  far  as    they    are   material   to  the  qaea- 
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tion  we  have  to  decide,  they  may  be  briefly  stated  as  follows  :— 
The  petitioner  was  desirous  of  being  admitted  as  a  candidate  for 
the  Matriculation  examination  of  tbe  University  of  Madras.  The 
regulations  of  tbe  University  which  provide  for  the  holding  of 
the  examination  and  the  admission  of  candidates  thereto  are 
contained  in  bye  laws  126  to  131.  Bye-law  129  provides  that, 
except  in  certain  casos,  a  candidate  for  admission  must  forward  to 
the  Registrar  what  is  known  as  an  **  attendance  certificate." 
Bye-law  131,  which  provides  for  the  excepted  cases  referred  to  in 
bye-law  129,  provides  that  a  candidate  who  prochices  a  certificate 
from  the  headmaster  of  a  recognised  high  school  that  he  is  of 
good  character  and  has  completed  his  twentieth  year,  shall  be 
exempted  from  the  production  of  the  attendance  certificate  mentioned 
in  bye-law  129. 

la  this  C!ise,  the  petitioner  forwarded  to  the  Registrar  of 
the  University  a  certificate  that  he  was  of  good  character  and 
that  he  had  completed  his  twentieth  year.  The  certificate  purported 
to  be  signed  by  the  Rev.  Dr.  Wolff,  who  is  a  headmaster  of  a  recognised 
high  school.  The  certificate  was  not  signed  by  Dr.  Wolff.  It  is 
adnHtted  that  the  petitioner  fabricated  the  signature  of  Dr.  Wolff, 
that  he  forwarded  the  certificate  to  the  Registrar,  and  that  he  did 
so  for  the  purpose  of  being  admitted  to  examination. 

The  offence  of  forgery  is  defined   in  sections  403  and  404  of  the 
Indian    Penal  Code.    In  order    to  constitute  the  offence,    the  docu- 
ment  must  be  false  in  fact,    it  must   have  been  made  dishonestly  or 
fratldulently  within  the  meaning    of  these  words  as  used   in  section 
4Gi,  and  it  must  have  been   made   with  one  of  the  intents  specified 
in  section  463.    There  can  be  no    question  that  the    document    in 
this  case  was  false  in  fact.     It  has  not   been  contended  that  it  was 
made  *'  dishonestly,''  within  the  meaning  of  this    word  as  used   in 
section  464,  and  it  must  have  been  made  with  one  of  the  intents  specified 
in  section  403-    There  can  ba  no  question  that  the  document  in  this  case 
was  false  in  fact.     It  has  not  been  contended  that  it  was  made  "  dishon- 
estly," within    the    meaning    of  this    word  as    used    in    section   461. 
It     is      only,      therefore,      necessary     to      consider     the      meaning 
of  the  word    "  dishonestly"   in     so  far  as  it    throws  light     on  the 
meaning   of  the  word   "  fraudulently",   with  which,    it     is     used     in 
collocation.     By  section    24   "  whoever  does  any  thing  with  the  inten- 
tion of   causing  wrongful   gain  to  one  person  or    wrongful    loss  to 
another  person,   is  said   to   do  that   thing    dishonestly."     By  section 
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23  "  wrongful  gain"  is  defiaed  as  *'  gain  by  unbwful  means  ol 
property  to  wUich  the  porson  gaining  is  nit  legal.ly  entitled  ;  ''  and 
'*  wrongful  loss''  is  dotiaed  a>  '*  tlie  lojs  by  unlawful  means  of 
property  to  wliicL  tUo  parson  lojsing  it  is  legally  entitled."  The 
doing  of  a  thing  fraudulently  is  defined  by  Section  25 :  ,"  A 
person  is  said  to  do  a  thing  fraudulently  if  he  does  that  thing  wiih 
intent  to  defraud,  but  not  otherwise.'* 

Possibly  a    distin^tioa   miy   b3   drawa     bjt.veea   doing  a   tbing 

"  with  intent  ....  that  frau  1  may  bj  committed "  (Sec- 
tion 4G3)  anl  doing  a  thing  '*  fraud ulenty  "  (Section  464).  Such 
a  distinction  seems  to  bj  recognised  in  Section  239  of  the  Code. 
But  to  my  mind  no  distinction  can  be  drawn  between  doing  u 
thing  ^'  with  intent  to  commit  a  fraud "  (Section  4G3)  and  doing  a 
thing  *•  fraudulently"  (Section  4(31).  Although  the  words  *' with 
intent  to  commit  a  fraud  "  are  not  expressly  defined.  I  think  tbey 
mean  the  same  thing  as  *' fraudulently  "  t.c,  to  say,  "with  intent  to 
defraud."  It  follows  that  if  it  is  established  that  a  person  does 
a  thing  ''  with  intent  to  commit  a  fraud  "  he  does  it  with  one 
of  thd  intents  sp3cified  in  Section  463,  an  1  ho  also  does  it  '*  fraudu- 
lently "  within  the  meaning  of  Section  464.  It  also  follows,  as  it 
seems  to  me,  that  the  o!TN3nce  is  complete  if  a  document,  false 
in  fact,  is  made  with  intent  to  commit  a  fraud,  although  it  may  not 
have  been  made  with  any  one  of  the  other  intents  8|)ecified  in 
Section  463. 

I  am  of  opinion  that  in  the  presant  caj3  th3  p)titija)i  mib  a 
false  documsnt  with  intent  to  defraud.  I  eatirely  agree  with  tbe 
decision  of  the  Full  Bench  of  the  Calcutta  High  Court  in  Queen- 
Einpre88  y,  Abban  All  (I)  where  it  was  h3ll  thi'iai  intended  depriv- 
ation of  property  was  not  an  essential  element  of  aa  intention  to 
defraud.  In  this  case  the  earlier  Calcutta  case  of  Queen-Empress 
V.  Haradhan  (2)  was  overruled  and  although  the  Chief  Justice 
in  giving  the  opinion  of  the  Full  Bench  doas  not  say  so  in  so 
many  words,  I  think  it  is  clear  that  it  the  Full  Bjnch  had  had  to 
answer  the  question  whether,  on  the  facts  in  Q'leen-Efnpresa  v. 
Haradhan  (2)  the  accused  in  that  ca^e  had  actel  with  intent  to  defraud, 
they  would  have  answered  it  in  the  affirm itive. 

Intending  to  defraud  means,   of    courjo,     som3thing    m^ra   than 
deceiving,     A  tells   B  a  lie  and   B    believes     him.      B     is    deceived 
but   it  does   not  follow   that   A   intended   to  defraud   B.     But,     as  it 
(1)  I.L.R.,  25  Culc,  512.  ^2)  I.LR.,  ID  Calc,  380. 
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seems   to  me,  if  A  tella  B  a  lie  intendiog  that   H   bhould   do  some- 
thiog  which  A  conceives   to   be   to  his  ow^n  benefit  or  advantage,  and 
which,   if  done,   would    be   to   the  loss   or   detriment   of   B,  A  intends 
to  defraud   B.     Sir  James  Stephen,   in   his   *  Uistory   of  the  Criminal 
Law  of  England,*  Vol.    H,     page    1:^1,  observes :     **  Whenever    the 
words  *  fraud,'    or    *  intent    tj    defraud,*    or    *  fraudulently*    occur 
in  the  definition  of  a  crime,   two  elements  at  least  are  essential  to 
the  commission  of  the  crime;   namely,    first    deceit    or  an  intention 
to  deceive,  or  in  some    cifoes,    mere    secrecy ;     and   secondly    either 
actual  injury,  or  possible  injury,  or  an  intent   to  expose  some  per- 
son either  to  actual   injury  or   to  a  risk  of  possible  injury  by  means 
of  that  deceit  or  secrecy."     **  This    intent,"   he  adds,    '*  is  very  sel- 
dom    the  only,    or    the     principal,     intention    entertained      by    the 
fraudulent  person,  whose  principal  object  in     nearly    every    case    is 
his  own    advantage    ....     A   practically   conclusive   test    of  the 
fraudulent  character  of  a  deception  for  criminal    purposes   is  this : 
Did  the  author  of  the  deceit  derive  any    advantage  from   it   which 
could   not  have  been  had   if  the  truth  had  been   known  ?    If  so,   it 
is  hardly  possible  that  the    advantage     should     not     have    had     an 
equivalent  in  loss  or  risk  of  loss  to  soms  one  else,  and  if  so,  there 
was  fraud.**     In    his    judgmsnt    in     Queen-Empveas     v.     Muhammad 
Saeed  Khan  (I)  Benerji,  J.,  after  citing  the    above     passage    from 
Sir    James    Stephen*8     work,     observes  :     '*  Where,     therefore,    there 
is  an   intention  to  deceive  and   by  m3ans   of  the  deceit  to  obtain  an 
advantage  there  is   frauJ,  and   if  a    document    is    fabricated     with 
such  intent,   it  is  a  forgery.**     Th3   Bimbay     High     Court,     in     the 
case  of   QuesnEmpresa  v.   VUhal    Naraijaii  (2),   which   was  followed 
by  the  Calcutta  High  Court,  in   Lolit  Mohan  Sarkar  v.  Queen-Empress 

(3)  accepted   the  interpretation  of  L?  Blane  J.,  in  Haycraft  v.  Creasy 

(4)  **  by  fraud  is  meant  an  intention  to  deceive  whether  it  be  from 
any  expectation  of  advantage  to  the  party  himself  or  from  ill-will  is 
immaterial.** 

It  is  not  necessary  to  decide  whether  an  intention  to  secure  a 
benefit  or  advantage  to  the  party  deceiving  by  means  of  the  deceit 
in  itself  constitutes  an  intention  to  defraud.  I  may  observe,  how- 
ever, in  this  connection  that  by  Saction  24  of  the  Code  a  person 
does  a  thing  dishonestly  who  does  it  with  the  intention  of  causing 
wrongful   gain  or    wrongful    loss.     It     is   not  necessary   that    there 

(1)  I.L.U..  21  All.,  113.  (2)  I.L.R.,  13  Bom.,  515  (note, 

(3)  I.L.R.,  22  Calc,  313.  (4)  [1801],  2  East,  92. 
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should  be  an  intentioD  to  cause  both.  On  the  analogy  of  this 
definition  it  might  be  said  that  either  an  intention  to  secure  a 
benefit  or  advantage  on  the  one  hand,  or  to  cause  loss  or  detriment 
on  the  other,  by  means  of  deceit,  is  an  intent  to  defraud. 

I  am  of  opinion  that  in  the  present  case  both  elements  are 
present  viz.,  an  intention  to  secure  a  benefit  or  advantage  t^  the 
[Kirty  deceiving  and  an  intention  to  cause  loss  or  detriment 
to  the  other  party. 

The  object  which  the  petitioner  had  in  view  in  making  the 
false  document  was  to  get  exemption  from  the  production  of  an 
attendance  certificate  and  to  be  admitted  as  a  candidate  for  the 
examination.  llis  intention  was  to  pass  the  examination  (for  it 
cannot  be  presumed  that  he  intended  to  fail)  and  his  intention 
was  to  secure  such  advantages  as  are  incidental  to  the  position  of 
a  man  who  has  passed  the  examination. 

1  do  not  see  why  all  these  intentions  may  not  reasonably  be 
inferred,  but  even  if  a  narrower  view  be  adopted,  and  the  question 
of  intention  is  limited  to  the  direct  result  of  the  act  of  deceit,  the 
petitioner  intended,  on  the  strength  of  the  false  document,  to 
secure  his  registration  as  a  candidate  for  the  examination,  and 
this  itself  would  have  bsen  an  advantage  to  him  ;  at  any  rate,  lie 
cannot  bo  heard  to  say  it  would  not  have  been.  As  to  the  loss  or 
detriment  to  the  University,  the  University  by  their  bye-laws 
prescribe  certain  qualifications  for  persons  who  desire  to  appear 
for  the  Matriculation  examination.  In  the  case  of  the  candidates 
to  whom  bye-law  131  is  applicable,  who  are  known  as  **  private 
candidates,''  the  University  say  in  effect,  **  We  make  it  a  condi- 
tion precedent  to  your  obtaining  the  exemption  for  which  you  ask, 
and  being  allowed  to  appear  for  the  examination,  that  we  should 
have  before  us  a  certificate,  signed  by  a  responsible  person,  with 
means  of  knowledge,  as  to  your  respectability."  This,  of  course, 
is  to  protect  the  University  against  private  candidates  who  are 
not  respectable.  If  the  candidate  who  fabricated  the  cetificatc 
did  so  with  the  intention  that  the  University  should  take  action 
on  it,  it  seems  to  me  it  mus^  be  taken  that  he  did  so  with  the  intention 
of  causing  loss  or  detriment  to  the  University. 

As  I  have  stated,  in  my  view,  if  a  false  document  is  made  in 
fact  and  there  is  an  intention  to  defraud,  the  requirements  of  the 
law  are  satisfied.  But  I  may  add  that  i  am  of  opinion  that  in 
this    case  the    i)ctitioner    made    the  false   document  with  intent  to 
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support  a  '*  claim  or  title''  within  the  meaning  of  these  words  as 
nsed  in  section  463.  The  University  say :  "  IE  yon  satisfy  us 
that  you  have  complied  with  the  requirements  of  bye-law  131  we 
will  exempt  you  from  the  production  of  an  attendance  certificate 
and  we  will  admit  you  to  the  examination."  The  candidate 
says :  '*  I  have  complied  with  these  requirements,  exempt  me  and 
admit  me."  It  is  to  be  observed  that,  under  bye-law  131,  there 
is  no  discretion  as  to  exemption  when  the  certificate  required  by 
the  bye-law  is  produced.  The  words  are  "  shall  be  exempted  from 
the  production  of  the  certificate  of  attendance  required  under  bye- 
law  129.*'  I  see  no  reason  for  limiting  the  word  "  claim,"  as  was 
the  view  of  Mr.  .'tustice  Norris,  to  a  claim  with  reference  to  prop- 
erty (see  Qiieen-EmpreaB  v.  Haradhan  (1)),  or,  as  it  was  argued 
on  behalf  of  the  petitioner,  it  ought  to  be  limited  to  a  claim 
which  is  enforceable  at  law.  I  agree  with  the  view  expressed  by 
the  Allahabad  High  Court  in  Queen  Empress  v.  SobIiI  Bhuahan  {2\ 
that  a  claim  to  be  admitted  to  a  University  examination  is  a  claim 
within  the  meaning  of  Section  463.  Assuming,  for  the  sake  of 
argument,  that  the  candidate  has  no  claim  to  be  admitted  to  the 
examination,  it  seems  to  me  clear  that  he  has  a  "  claim  "  to  be 
exempted  from  the  production  of  the  attendance  certificate,  since 
the  University,  by  their  own  bye-law  give  him  the  right  to  be  exempted 
when  certain  conditions  precedent  are  satisfied. 

As  regards  the  question  of  intant  to  defraud,  the  balance  of 
authority  appears  to  me  to  be  in  favour  of  the  view  which  I  have 
indicated.  The  case  Queev-Empi^eas  v.  Soahi  Bhuahan  (2)  may,  no 
doubt,  be  distinguished  on  the  facts,  upon  the  ground  that  the  false 
document  in  that  case,  if  its  falsity  had  not  been  discovered,  would 
have  enabled  the  party  to  attend  a  law  class  without  paying  tlie 
fees.  Sir  John  Edge  points  this  out  in  considering  whether  the 
document  was  made  *'  dishonestly."  In  dealing  with  the  question 
whether  it  was  made  "  fraudulently"  tlie  learned  Judge  says : 
"  That  document  was  further  fraudulently  made  as  having  been 
made  with  the  intention  that  th3  prisoner  should,  by  the  use  of  it, 
deceive  a  college  authority  and  obtain  admission  to  a  second-year 
law  class.  Illustration  {k)  to  Section  461  of  the  Indian  Peual 
Code  shows  that  if  A,  without  B's  authority  writes  a  letter  and 
signs    it  in  B's  name,  certifying   to   A's  character,  intending  thereby 

(I)  I.L.E..  19  Calc,  380.  (2)  I.UE.,  15  All.,  210. 
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to  obtain  employment  under  Z,  A  commits  forgery,  inasmuch  as 
he  intended  to  deceive  Z  by  the  forged  cortiticale  and  thereby  to 
induce  Z  to  enter  into  an  implied  or  express  contract  of  service. 
We  can  see  no  difference  in  principle  between  the  case  of  a  man 
making  a  false  certificate  in  order  to  obtain  employment  and  the 
case  of  a  man  making  a  false  certificate  in  order  to  obtain 
admission  to  a  law  class.  In  eacb  case  tb3  intention  is  to  deceive 
another  person,  and  thereby  to  obtain  an  advantage,  or  a  privilege 
which,  without  such  deception,  could  not  have  been  obtained.'' 
The  Bombay  High  Court  on  Queen-Empress  v.  Oanevh  Khanderao 
and  Ganesh  Daulat  (1)  express  the  opinion  that  illustration  (/;) 
shows  that  the  mere  fabrication  of  a  false  certificate  of  character 
raises  a  presumption  of  fraud,  and  they  seem  to  have  been  of 
opinion  that  the  presumption  arose  independently  of  the  question 
whether  or  not  the  object  of  the  deception  was  to  induce  the 
party  deceived  to  enter  into  a  contract  of  service.  It  is  not 
necessary  to  go  as  far  as  this,  but  as  I  have  already  pointed  out, 
if  the  party  who  made  the  false  document  did  so  with  an  intent 
to  defraud,  he  acted  with  one  of  these  intents  specified  in  Rcotion 
403  (and  that  is  enough)  and  also  acted  fraudulently. 

In  Queen-Empress  v.  Abhaa  Mi  (2)  the  certificate  which  was 
fabricated  was  a  certificate  which  qualified  a  man  to  enter  for  an 
examination  as  a  marine  engineer. 

In  the  English  case  of  Regina  v.  To^ihaeh  (3)  the  certificate  which 
was  fabricated  was  a  certificate  which  qualified  a  man  to  go  up  for 
an  examination  as  a  roaster  mariner.  In  both  those  cases  the  man  who 
fabricated  the  ceitificate  was  held  guilty  of  forger)'. 

The  Calcutta  case  cannot  be  distinguished  on  the  ground  that 
the  intent  there  was*  an  intent  "  to  enter  into  any  express  or  im- 
plied contract"  (I  assume  for  the  moment  this  would  be  a  ground 
of  distinction,  though  for  the  reasons  I  have  stated  I  do  not  think 
it  would  be),  for  this  was  not  the  ground  on  which  the  decision 
was  based.  Again  in  the  English  case  ths  indictment  does  not 
allege  that  the  act  was  done  with  an  intention  to  obtain  employ- 
ment as  a  master  mariner,  but  with  intent  to  deceive,  injure,  prejudice 
and  defraud  the  said  Corporation  of  Trinity  House,  the  Corporation 
being  the  examining  body  in  that  case. 

(1)  T.L.R.,  13  Bom.,  506  at  p.  615  (note)  (2)  I.L.R.,  25  Calc,  512. 

(3)  4  Cox  CrI.  C,  38, 
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The  or^Turapnt  that  them  was  no  intention  to  rlefraud  in  the 
ease  before  u«?,  becanse  it  did  not  follow  that  tin*  petitioner  would 
piss  the  examination  would  have'  been  equally  applieable  in  the 
two  cases  rcfert^d  to.  I  do  not  6nd  that  it  was  ever  advanced.  I 
do  hot  think  that  any  valid  distinction  can  be  drawn  between  cases 
where  the  interests  of  the  public  raight  have  been  injuriously 
aflfected  by  the  deceit  and  cases  where  they  could  not  have  been  so 
affected.  In  the  case  reported  in  Weir*s  *  Criminal  Rulings'  page 
332,  the  Court  did  not  at*.erapt  to  define  what  constitutes  "  an  intent 
to  defraud."  They  contented  themselves  by  saying  that  it  was  not, 
shown  that  the  accused  in  that  case  acted  with  intent  to  defraud. 
On  the  facts  of  that  case  such  an  inference  seems  reasonable. 
Certain  ryots  wished  to  relinquish  certain  lands  which  stood  in  the 
names  of  their  fathers.  They  were  unable  to  find  the  karnam, . 
and  the  accused  in  that  case  offered  to  prepare  the  necessary 
notices  for  them.  In  the  notices  he  inserted  the  names  of  the 
fathers  and  added  the  countersignature  of  the  karnam  and  the 
names  of  certain  person  as  attesting  witnesses.  There  was 
certainly  no  forgery  so  far  as  the  insertion  of  the  fathers'  names 
is  concerned,  since  the  pattaa  stood  in  their  names.  The  counter- 
signature of  the  karnam  was  no  doubt  fabricated  and  the  persons 
whose  names  were  inserted  as  attesting  witnesses  had  not  in  fact 
attested;  but  the  report  says  that  the  countersignature  of  the 
karnam  and  the  attesting  witnesses  was  usual,  but  not  compulsory. 
There  is  not  nothing  to  show  that  the  lands  could  not  have  been  relin- 
qalished  without  countersignature  cf  the  karnam  and  the 
attestation  of  witnesses.  The  notices  were  no  doubt  false,  but 
apparently  the  man  who  wrote  them  did  not  do  so  with  the 
intention,  on  the  strength  of  the  false  entries,  of  securing  any 
benefit  or  advantage  to  himself  or  causing  any  loss  or  detriment  to 
anyboy  else. 

In  tha  3133  of  Qj,33n  Emire83  v.  Appasaml  (I)  A  falsely  represented 
him^f  to  be  B  at  a  University  examination,  got  a  hall  ticket  under 
B  8  name,  attended  the  examination,  answered  the  questions  set  and 
headed  and  signed  the  papers  with  B's  name.  A  was  held  to  have 
been  righily  convicted  of  forgerj'.  The  court  found  that  the  intent 
on  the  part  of  A  was  two-fold,  (1)  to  lead  the  University  authorities 
to  believe  that  the  examination  papers  were  answered  by  B,  (2)  to 
procure  ttie  grant  of  a  certificate  to  the  effect  that  B  had  passed  the 
examination.  The  Judges  do  not  say  that  the  first  and  primary  inten- 
tion would  not  have  b;^8a  enough  to  m33t  the  reqnirements  of  section  403. 

U)I.L.tl.,  12Miid.,  15. 
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Supposing  it  bad  not  been  tbe  practice  of  the  Madras  Univenitj  to 
grant  a  testamur  or  certificate  to  those  who  passed  the  exsminatioi, 
but  contented  themselves  with  keeping  a  rcc3rd,  I  venture  to  thiok 
the  decision  of  Sir  Arthur  Collins  and  Mr.  Justice  Parker  would  have 
been  the  same.  Furthet,  if  it  was  a  legitimate  inference  in  that  case 
ihatA,  by  using  B's  name,  endeavoured  to  procure  the  g^n^nt  of» 
certificate  that  B  had  passed  the  examination,  why  should  i  t  not  be  t 
legitimate  inference  in  the  case  before  us  that  the  petitioner  by  fabric- 
ating Dr.  Wolff's  name,  intended  in  the  event  of  bis  passing  to  pro- 
cure the  grant  of  a  certificate  to  himself. 

As  regards  the  case  of  King-Emperor  v.  SrinwoL^an  (1),  the  learned 
Judges  would  appear  to  have  decided  the  case  rather  with  referente 
to  the  word  "dishonestly'*  than  with  reference  to  "fraudulently." 
With  the  greatest  respect  to  these  learned  Judges,  I  find  myself  un- 
able to  agree  with  their  decision. 

I  think  the  conviction  was  right  and  should  be  upheld.  As  regards 
the  sentence,  taking  into  consideration  all  the  circumstances,  I  thisk 
a.  less  severe  sentence  than  that  which  tl)e_learned  Magistrate  thought  it 
his  duty  to  pass,  will  meet  the  requirements  of  the  case.  For  the  sentence 
of  four  months'  rigorous  imprisonment  I  woalJ  substitute  a  sentence  of 
six  weeks'  simple  imprisonment. 

8ubPal|mai|la  Ayyar^  J.— The  petitioner  forwarded  in  the 
prescribed  form  to  the  Registrar  of  the  Madras  University  an  applicatioa 
to  be  registered  as  a  candidate  for  the  Matriculation  examination  that 
was  held  in  December  1903.  The  application  contained  on  the  face  of 
it  a  certificate  purporting  to  be  signed  by  the  Rev.  Dr.  Wolff,  Principal 
of  the  A.E.L.M.  College,  Guntur,  which  ran  as  follows :  "  I  hereby 
certify  that  the  to  best  of  my  knowledge  and  belief  Kotamraju  Venkrtayada 
will  have  completed  his  20th  year  before  the  15th  September  1903,  and 
that  he  is  of  good  character."  That  certificate  is  spurious,  the  whofe 
of  the  writing  thereof,  including  the  signature,  being  in  the  petitioner's 
hand.  The  petitioner  was  charged  with  forgery  and  using  a  forged 
document  as  genuine  and  was  convicted  by  the  Chief  Piesidency 
Magistrate  and  sentenced  to  four  months'  rigorous  imprisonment 

In  the  circumstances  of  this  case  the  point  for  determination  re- 
duces itself  into  whether,  in  concocting  this  paper,  the  petitioner 
acted  "  fraudulently  "  within  the  meaning  of  the  provisions  of  the 
Code  oa  the  point.  It  was  contended  on  behalf  of  the  petitioner  that 
that  term  should  h\$  underatodd  as  involving  something  aSaotiog  specifio 

(l)LL.B.»2GMadt.,  726. 
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property  or  right  only.     Bui  ia  Queen-Empreaa  v.  Abbaa  All  (1),  it  was 
held  by  the  Full  Bench  of  the  Calcutta  High  Court  that  deprivation  of 
property,  actual  or  intended,  did  not  constitute  an  essential  element  in 
regard  to  offences  falling  under  sections  465  and  471  of  the  Indial  Penal 
Code.     This  decision,   there  can  be  no  doubt,  is  prefectly  sound,  and  the 
narrow  cDnstruction  suggeiieJ  caan{>t  b2  accapted.     At  th*^  8am3  tima  it 
is  equally  clear  to  my  mind   that  the  view   *'  fraudulently "    implies 
nothing  more  than  a  deception  intended  to  secure  ah  adoantatje  to  the 
deceiver  goes  too  far.   The  observations  of  Banerjee,  J.,  in  Queen  Einpirsa 
V.  Muhammad  Saced  Khan  (2),  carefully  read,  lend  no  support  to  such  a 
view,   and  that  the  learned  Judge  could  not  have  intended  to  lay  down 
any  such  broad   proposition  is  manifest  from  the  reference  made  by  him 
to  certain  observations  of  Sir  Fitz- James  Stephen,   which  show,  in  a 
way       absolutely   unmistakeahle,     that     the      advant-age     sought     to 
be     gained    by    the  deception  should,    to     make     it    fraudulent,  in- 
volve some  distinct  loss  or  detriment   to   another,  or  the  likelihood  of 
such  loss  or  detriment,  th^jjh,  no  doubt,    it  would  ordinarily  be  so  when 
an  advantage  would   accrue  to  the  deceiver.     And   the  same  eminent 
writer  when  dealing  with  the  offence  of  forgery,  remarks  thus  :     **  The 
meaning  of  the  phrase  (with  indent  to  defraud   would   be  more  exactly, 
though  less  neatly,   expressed   if  it   was  with  intent  to  deceive  in  such 
a  meannr  as   to  expose  any   person   to  loss  or  risk  of  loss"  (Stephen's 
'  History  of  Criminal  Law,'   ed.  of  1883,  Vol.  Ill,  page  1887.)    To  hold 
otherwise  would   Ije  tantamount   to  saying  that  every  deception  effected 
by   a  spurious  writing  is  fraudulent,   and   is,    therefore,     a    forgery. 
Of  course,  no  one  has  yet  been  so  bold  as  to  suggest  such  a  definition 
of  this  well-known  offence.     It  is  impossible    to  conceive    vhy     the 
Legislature  should  have  thought  it  fit  to  introduce  the  word  fraudulently" 
with  such  iteration   when  defining  a  **   false     document"   in   section 
164,   if  it  meant  really  to  make  every   deception   by   writing   that  is 
not  genuine,  practised  with   intention   to  secure  an  advantage  to  the 
deceiver  ipso  facts,  a  forgery.    To  have  defined  the  offence  in  the  latter 
way  would  have  been  far  easier,  and  considering  that  the  phrase  **  with 
intent  to  defraud"   had  again  and  again  been  the  subject  of  discussion 
and  consideration   under  the   English   Law,     which    our     Code     has 
followed      (though      not    without      improvements)     in     defining  the 
offence,   to  accede   to  the  view  that  a  mere  advantage  to  the  deceiver 
amounts  to     fraud     would   really    be    to  reject  as   mere   surplusage 

(1)  I.L.R.,  25  Calc,  5V2.  (2)  I.L.R.,  21  All.,  113. 
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irhat  conBtitutes  one  of  the  essentials  of  the  offence.  I  should  not 
have  thought  it  necessary  to  have  so  far  dwelt  upon  this  point  but 
for  the  frequency  wiih  which  the  mere  spuriousness  of  a  document 
is  confounded  with  ihe  element  of  fraud  required  to  make  the 
▼riting  the  subject  of  the  indictable  offence  of  forgery,  in  spite  of 
the  pains  taken  by  Jud'ges  and  writers  to  accentuate  the  distinction 
between  the  two. 

Bearing,   then,   that  latter  clement  in   view,    let  us  see  how  the 
present  case  stands   with   reference   to   the  facts.     Though  the  spuri- 
-  ous  paper  referred  to  the  age  of  the  petitioner  as  well  as  to   the  matter  of 
his  character,  yet  the  charge  on   which   the  petitioner  was  tried  made 
mention  only  of  the  statement  as   to  age,   and,   curiously  enough,  this 
statement  was  altogether  ignored  by  the  Magistrate  he  having  rented  the 
conviction  on  the  statement  in  the  paper  as  to  the    petitioner's  character 
alone.    The  first  point  for  consideration,    therefore,   is  whether  having 
regard  to  the  matter  so  relied  on,  it  can  be  held  that  the  deceit  intended 
to  be  practised  by  the  petitioner  was  such  as  to  expose  the  University,  at 
whose  instance  the  prosecution  was  launched,  to   **  loss  "  or  to  the  "rififc 
of  lossy    It  is  in  relation  to  this  aspect  of  the  matter,  I   take  it,  that  the 
Magistrate,   in   paragraphic  of  his  Judgment,   introduced    the  words 
"  at  the  expense  of  the  University  of  Madras  and  to  its  detriment."    The 
Magistrate,  however,  has  not  explained  what  it  was  in  his  opinion   that 
constituted  the  ** expense"   or  the   **  detriment  "  ;   nor  did  the  learned 
Crown  Prosecutor  attempt  to  throw  any  light  on  the  subject  in  the  argu- 
ment before  us.     We  were  left  to  fill   up  this  gap  in  the  prosecution  case 
as  we  best  could.    Mr.  Patterson,  the  Registrar,   suggested   in  his  evi- 
dence that  the  detriment  to  the  University  was  the  loss  of  its  "  prestige," 
in  other  words,  of  its  reputation,  of  which  the  former  is  the  consequence. 
Now  it  was  not  certainly  a  case  of  the  University  running   the  rifck  of 
beiug  supposed  to  attach  no  importance  to  the  character  of  its  examinees, 
for  it  has  erred  at  all  in  the  matter,  that  could   only   Lave   been    in  tie 
other  direction.    Unlike  its  prototype,  the  London  University,  it  insists 
on  the  production  of  a  certificate  even  by  a  candidate  for  the  lowest  of  its 
examinations— the  Matriculation.     It  further  confines  the   class  of  per- 
sons from  whom  the  candidates  are  to  produce  certificates,  to  members  of 
the  Senate,  and  heads  of  recognised  educational  institutions     Again,  m- 
stead  of  following   the  negative  form  of  certificate    prescribed  by  the 
Allahabad  University,  viz.,  "  I  know  nothing  against  the  character  of  the 
abovenamed  candidate  which  ought  to  debar  him  from  Matriculation,"  it 
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requires  the  grantors  of  certificates  to  give  a  positive  pledge  as  to  the 
character  of  this  class  of  young  and  immature  persons,  imposing  (hereby 
a  duty  not  quite  easy  of  fulfilment  in  strict  consistency  with  the  demands 
of  truth  and  reminding  one  of  the  remark  reported  to  have  been  made  by 
the  late  Chief  Justice  of  this  court  on  the  occasion  of  the  production  of 
a  certificate  to  the  effect  that  an  applicant  for  enrolment  as  a  Vakil— a 
young  man  of  about  25— was  a  perfect  gentleman,  that  he,  the  Chief 
Justice,  should  have  thought  no  man  of  that  age  could  by  any  oi^e  be 
pronounced  with  safety  to  be  a  perfect  gentleman.  So  far  as  one  can 
understand  Mr.  Patterson's  suggestion,  the  risk  can  only  be  that  the 
appearance  at  an  examination  of  a  candidate,  without  good  character,  as 
if  he  were  one  possessed  of  it,  would  tend  to  detract  from  the  prestige 
of  the  University.  If  Mr.  Patterson  were  right,  it  might  as  well  be  said 
that  a  theft  or  a  burglary  tends  to  destroy  the  reputation  of  him  whose 
property  is,  or  is  attempted  to  be,  stolen.  The  suggestion,  to  my  mind, 
is  altogether  fanciful.  It  follows,  therefore,  that  the  conviction  cannot 
be  supported  on  the  ground  put  forward  by  Mr.  Patterson. 

If  I  rightly  understood  the  Crown  Prosecutor,  reliance  was  placed  by 
him  on  Regina  v.  Toshack  (I),  and  the  similar  Calcutta  Full  Bench 
case  as  an  alternative  ground  for  supporting  the  conviction.  No  doubt, 
they  are  instances  in  which  risk  of  specific  injury  to  specific  persons  was 
absent,  and  the  conclusion  that  the  spurious  documents  amounted  to 
forgeries  was,  as  I  understand,  the  ratio  decidendi  of  those  cases,  on  the 
ground  that  general  interest  rendered  it  proper  to  hold  that  the  fabrica- 
tions there  in  question  were  indictable  as  forgeries  ;  that  is  to  say,  the 
fabricator  must,  from  that  point  of  view,  be  held  to  have  in  the  eye  of  the 
law  committed  the  act  with  intent  to  defraud  within  the  meaning  of  that 
term  in  the  definition  of  forgery,  as  is  to  be  gathered  from  the  reasons 
assigned  by  Alderson,  B.,  in  the  former  case.  Referring  to  the  examina- 
tion by  the  Trinity  House  the  learned  Baron  says  it  was  *'  a  very  import- 
ant public  duty,  important  to  owners  of  properly  of  this  description  and 
important  to  the  lives  of  those  entrusted  to  their  care,  and  if  ineflSci- 
ent  seamen  and  persons  otherwise  than  of  good  character  and  conduct  are 
appointed  the  unfortunate  subordinates  of  the  ship  are  often  subjected  to 
harsh  and  improper  treatment  {Regina  v.  Todiack  (1>)).','  Among  the 
observations  of  Jardine,  J.,  in  Queen-Empress  v.  GanesJi  Khanderao  ana 
Ganesh  Dault  (2),  also  relied  on  in  the  same  connection,  those  respecting 
the  duty  of  Courts  to  attend  to  the  policy  of  the  law  in  determining 
whether  or  not  particular  acts  should  be  held  to  fall  under  the  category 
(1)  4  Cox  Crl,  C,  38  at  p.  41.        (2)  I.LR.,  13  Bom.,  606  at  p.  515  (note). 
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of  crimes,  have  not  in  the  circumstances  here  a  direct  bearing  on  the 
aspect  of  the  case  under  discussion.  But  more  in  point  is  Janson  t. 
Diiefontein  Conadlidated  Mines,  Ltd.  (I),  where  the  House  of  Lord,  after 
a  review  of  the  authorities,  lay  down  that  public  policy  is  not  a  safe  or 
Iruslworthy  ground  for  legal  decision,  llie  Lord  Chancellor,  in  the 
course  of  very  strong  observations  on  the  view  of  Vaughan  Williams,  LJ., 
who  had  rested  his  decision  on  what  he  thought  the  interests  of  the  State 
demanded,  while  fully  recognising  the  propriety  of  the  application  by  the 
.fudges  of  established  principles  to  new  instance  coming  within  the  scope 
thereof,  points  out  that  no  Court  has  power  to  invent  a  new  head  of 
public  policy  (see  at  pages  491  and  490).  Bishop  in  his  great  work  on 
*  Criminal  Law '  points  out  that  the  Judges  in  Rey'ina  v.  Toshack  (2\  in 
deciding  as  they  did,  went  to  the  "  verge,"  3rd  ed..  Vol.  II,  section  ^\ 
and  it  would  seem  therefore  that  the  principle  of  that  decision  ought  not 
to  be  extended  any  further.  Even  if  it  were  otherewise,  it  is  impossible 
to  see  any  analogy  in  substance  between  that  and  Queen-Empi'essv.  Alias 
All  (3),  on  the  one  hand,  and  the  present  case  on  the  other.  For  the  risk 
of  injury  to  life  and  property  resulting  from  a  person  not  possessing 
sufficient  skill,  training,  &c.,  for  exercising  the  calling  of  a  master  mariner, 
or  of  an  engineer,  being  in  charge  of  a  ship  or  dangerous  machiner}^  is 
so  manifest  and  serious  that  no  reasonable  man  can  question  its  reality 
or  gravity.  But,  surely,  there  is  no  comparison  between  such  risk  and 
the  detriment  supposed  to  accrue  to  the  public  from  a  candidate  not  of 
good  character,  appearing  for  the  Matriculation  examination  as  if  he 
were  possessed  of  such  character,  or  from  evasion  of  the  conditions 
prescribed  by  the  University  as  to  pre-Matriculation  studies,  grant- 
ing that  the  system  in  vogue  as  to  that  examination  is  flawless.  How 
much  less  ground  is  there  then  for  importing  into  the  case  any  con- 
sideration of  public  requirement,  having  regard  to  the  views  autho- 
ritatively and  quite  recently  exprekeed  as  to  the  deficiencies  of  the  exibting 
system.  That  the  members  of  the  University  Commission  condemn  it 
is  clear  from  their  report.  Its  supposed  special  merit,  viz.,  that  the 
examination  qualifies  those  who  pass  it  for  the  lower  ranks  of  the  Govern- 
ment service,  contributing  as  it  does  considerably  to  the  finances  of  the 
University,  is  in  the  opinion  of  those  members  its  chief  defect  requiring 
radical  alteration  (vide  sections  160,  169  and  170  of  their  report),  and 
that  part  of  the  system  which  relates  to  candidates  in  the  position  of  the 

(1)  L.U.,   [I90:ij,  A.C,  484.  (l>)  4  Cox  Crl.,  C,  38  at  p.  41. 

(3)  hhdi.y  2o  Calc,  512. 
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petitioner  and  known  as  private  candidates,  aa  obtaining  in  this  and  in 
the  Bombay  University,  has  been  singled  out  for  special  animadvereicn 
and  immediate  abandonment  (tide  section  166).  The  very  bye-law 
nnder  which  the  petitioner  applied  for  th  examination  affords  an  illustration 
of  tbe  justice  of  the  criticism  of  the  Commissioners,  inasmuch  as  the 
exemption  virtually  provider!  for  by  it  from  thenecessity  of  undergoing  the 
prior  instruction  considered  essential  to  fit  a  candidate  for  entering  on 
the  University  course,  is  a  departure  dictated  by  reasons  altogether  un- 
connected with  the  University.  Surely  few  will  admit  the  expediency  of 
enforcing,  by  the  sanction  of  criminal  punishment,  rules  relating  to 
matters  which  have  apparently  not  as  yet  passed  the  stage  of  experiment, 
conducted  with  not  very  mirked  success  by  bodies  themselves  in  the 
throesof  changes  and  busy  gathering  the  experience  so  much  needed  to 
enable  them  to  mould,  so  far  as  is  permitted  by  the  no  means  favourable 
circumstances  under  which  they  have  to  work,  a  fairly  good  system  of 
University  education. 

Apart  from  all  this,  there  is  the  consideration  that  to  make  the 
words  "fraudulently'*  or  "with  intent  to  commit  fraud"  cover 
acts  such  as  this  which  liave  come  to  be  spoken  of  as  '*  examination 
malpractices"  would  be  to  subject  youths  guilty  of  such  acts,  while 
still  juveniles  in  the  strict  sense  of  the  term,  to  the  contiiminating  influ- 
ences of  the  prison  fit  only  for  hardened  offenders.  To  save  persons 
of  such  impressionable  age  from  the  degradation  attendant  upon  their 
being  brought  to  trial  and  punishment  in  the  usual  way,  it  has  been 
found  necessary  in  countries,  where  the  matter  has  received  that 
attention  it  deserves,  to  establish  anew  tribunal  called  the  "Juvenile 
Court  "  (see  Reports  of  the  Mosely  Education  Commission  to  the  United 
States,  October — December,  1903,  Truant  and  Reformatory  schods, 
pages  360  to  375).  Referring  to  this  tribunal  it  is  observed  in  the 
report  cited:  "  An  institution  of  scorn  at  its  origin,  it  is  to-day  res- 
pected as  the  greatest  moral  force  in  nipping  the  germ  of  crime  and  in 
the  promise  of  reducing  the  number  of  panal  settlements  which  form 
the  blight  of  every  nation."  One  of  the  features  pf  this  tribunal  is 
that  tbe  public  is  not  admitted  while  the  Judge  sits,  a  few  seats  only 
being  provided  at  the  back  of  the  hall  for  parents  of  the  person  under 
trial  and  the  witnesses  in  the  particular  case.  The  trial  itself  aims  at 
making  the  proceeding  look  like  a  private  meeting  for  advice  and  ex- 
hortation, severe  discipline  being  enforced  only  in  cases  calling  for  it. 
In  pages  364  and  365  of  the  same  report  will  be  found  an  instructive 
acooaat  of  other  methods  of  suoh  a  Oourt»  methods  incapable  of  being 
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brought  in  alTrtewiththe  procedure  of  the  ordinary  tribunals.  With 
such  liotable  signs  of  tlie  times  before  us  one  in  xy  well  decline  to  in- 
voke the  argument  of  policy  for  the  purpose  of  bringing  within  the 
clatches  of  the  general  criminal  law  the  class  of  juvenile  offend^s 
referred'  to,  in  connection  with  delinquencies,  the  effect  of  which  on 
the  well-being  of  the  community  is  so  intangible. 

I  hold  that  the  spurious  documant  in  question  was  not  made  fraudu- 
lently within  the  meaning  of  sections  464  and  403  of  the  Indian  I'enal 
Code.  This  conclusion  is  not,  in  my  opinion,  inconsistent  with  the 
actual  decisions  in  the  c.\33  relied  on  by  the  prosecution.  In  Queen-Em,' 
press  V.  Soshi  Bhushan  (I)  the  facts  established  a  dishonest  intention 
within  the  meaning  of  the  Code  an  1  the  canviction  was,  therefore,  right. 
In  Queen-Empress  v.  Muhammad  Saeed  Khan  (2),  if  the  assumption 
there  made  by  Biaerjee,  J.,  that  the  falsification  of  the  character  and 
the  service  roll  to  which  the  charge  related  would  have  affected  other 
public  servants  injuriously  be  right,  that  certainly  would  distinguish 
that  case  from  the  present,  since  the  suggestion  of  anything  analogous 
to  it  in  respect  of  other  candidates  could  not  be  m  ide  here  without 
resorting  to  extravagant  fiction  totally  inadmissible,  at  least  in  the 
a  1  ministration  of  the  criminal  law.  In  Queen-Empress  v.  Qanesh 
Khanderao  and  Gjinesh  DmiU  (3),  the  charge  was  under  the  latter  part  of 
section  182  of  tlu  Indian  Penal  Cjde,  and  the  decision  proceeds  directly 
and  expressly  on  the  ground  that  no  question  of  injury  arose  in  the  case. 
Queen-Empress  v.  Vithal  Narayan  (4),  considered  in  the  light  of  the  com- 
ments made  ther,jon  by  Jardine,  J.,  should  be  understood  as  capable  of 
being  rested  oa  the  grjun  I  that  the  entertainment  of  the  party  referred 
to  in  the  case  as  KarkoDu  was  so  detrimsntal  to  public  interests  as  to 
make  the  act  fraudulent  on  the  Principle  of  Regina  v.  Toshaek  (5).  In 
Queen-Empress  v.  Appasami  (6)  the  risk  of  loss  was  risk  of  loss  of  the 
property  of  the  University,  viz.,  the  certificate  to  which  the  learned  Judges 
in  terms  refer.  Unlikd  this  last  case  no  intention  as  to  what  would  have 
happened  had  the  patitioner  been  registered,  that  is  to  say,  as  to  whether 
he  would  have  actually  appeared  at  the  examination,  and  if  he  did,  as  to 
what  further  advantage  it  would  have  been  possible  for  him  to  seek  or 
obtain,  can  rightly  be  attributed  to  the  petitioners  ;  and  with  reference  to 
the  rule  that  a  mvn  must  be  taken  to  intend  the  natural  consequences 

11)  I.L.R.,  15  All.,  210.  (2)  I.L.R.,  21  All.,  113. 

(3)  T.L.R.,  18  Bom.,  50tJ  at  p.  515  (note).    (4)  I.L.R.,  13  Bom,  515  (no(e). 
15)  4  Oox  Orl.  C,  88  at  p.   41.  (6)  I.L.R.,   12  Mad  ,  151v 
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of  kid  act,  all  that  caa  properly  be  said  is  regard  to  the  petitioner  is  that 
in  making  the  false  certificate  he  only  intended  to  be  placed  in  a  position 
that  would  enable  him  to  appear  at  the  examiaation,  everything?  beyond 
it  being  too  remote  to  be  treated  as  the  natural  consequence  of  his  act. 
The  passage  cited  from  Mayne's  '  Criminal  Law  *  edition  3,  page  821 
was,  it  appears  to  me,  clearly  not  intended  by  the  learned  author  to  apply 
to  such  a  case  as  the  present.  Were  it  otherwise,  I  must  with  all  defer- 
ence say  I  could  not  agree  with  him  in  the  absence  of  anything  in  the 
passage  to  enable  one  to  gather  what  could  be  the  loss  or  the  risk  of  loss 
in  a  case  such  as  this. 

I  would,  therefore,  allow  the  petition,  set  aside  the  conviction  and 
sentence,  and  direct  the  petitioner  to  be  discharged. 

DaviCSf  «!•— The  accused,  in  order  to  obtain  admission  as  a  candi- 
date at  the  Matriculation  examination  of  the  Madras  University  in  1903, 
forwarded  with  his  application  to  the  Registrar  a  certificate  regarding  his 
character  and  age  vcithout  which  he  would  not  have  been  admitted  to  the 
examination!  Ihat  certificate  purported  to  be  signed  by  the  Rev. 
Dr.  Wolff.  But  it  was  not  signed  by  that  gentleman.  The  accused 
himself  had  written  Dr.  Wolff's  signature.  For  this  act  and  for  nothing 
else  (because  it  is  not  proved  that  the  statements  made  in  the  certificate 
were  in  themselves  false)  the  accused  has  been  convicted  of  the  offence  of 
forgery  as  defined  in  section  463  of  the  Indian  Penal  Code.  It  is  needless 
to  say  that  to  convict  a  person  of  a  crime  it  must  be  strictly  proved  that 
it  has  been  committed  in  law.  It  is  not  enough  to  show  that  he  has  been 
guilty  of  immoral  or  sinful  conduct.  Now,  the  essential  element  in  the 
crim3  of  forgery  h  the  miking  of  a  "  false  do3um3nt."  To  constitute  a 
docuTient  a  "  false  document  "  within  the  meaning  of  section  464  of  the 
Penal  Code,  it  must  be  shown  that  it  was  made  with  such  an  intention 
as  is  implied  in  the  term  "  fraudulently  ''  or  in  the  term  **  dishonestly." 
These  terms  are  defined,  the  former  as  implying  an  intention  to  defraud, 
and  the  latter  as  implying  an  intention  to  cause  wrongful  gain  to  one 
person  or  wrongful  loss  to  another. 

It  is  not  shown  that  the  accused  had  either  of  these  intentions.  His 
intention  w.is,  no  doubt,  to  deceive  the  Registrar  of  the  University  into 
the  belief  that  a  certain  gentleman  had  certified  that  he  was  a  fit  candi- 
date for  admission  to  the  Matriculation  examination.  But  a  mere  inten- 
tion to  deceive  does  not  necessarily  imply  an  intention  to  defraud  or  to 
cause  wrongful  loss  to  one  person  or  wrongful  gain  to  another.  It  was 
not  alleged  by  the  prosecution,  and  it  was  not  found  by  the  Chief  Presi- 
dency Magistrate,  that  the  accused  had  acted  with   the    intention  of 
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oausing  wrongful  loss  to  one  person  or  wrongful  gain  to  another,  so  that 
the  accused  did  not  act  '*  dishonestly."  So  the  only  question  is  :  Did  die 
accused  act  "  fraudulently,"  that  is,  with  intent  to  defraud  ?  Neither 
the  Chief  Presidency  Magistrate  in  his  judgment,  nor  the  Crown  Prose- 
cutor in  his  argument  before  us,  has  shown  in  what  way  the  accused 
intended  to  defraud,  or  in  fact  did  defraud  the  University.  A  person  to 
be  defrauded  must  suffer  some  harm  or  damage  or  injury,  and  there  is 
not  a  tittle  of  evidence  that  the  Registrar  as  representing  the  University 
has  suffered  in  any  of  these  respects.  The  Chief  Presidency  Magistrate 
has  found  that  the  act  of  the  accused  was  to  the  **  detriment  "  of  the 
University  ;  but  he  does  not  explain  of  what  that  **  detriment  "  consist- 
ed. I  find  it  impossible  to  see  in  what  way  the  University  of  Madras 
has  been  injuriously  affected  by  the  conduct  of  the  accused.  The  Uni- 
versity has  been  deprived  of  nothing.  On  the  other  hand,  they  have 
confiscated  the  examination  fees  of  Rs.  14  paid  by  the  accused  without 
going  to  the  expense  of  examining  him  and  have  thereby  made  a  clear 
profit  out  of  him.  It  is  only  the  accused  who  has  been  damnified.  In 
none  of  the  cases  cited  before  us  are  the  facts  on  all  fours  with  the  facts 
in  this  case,  except  in  the  one  case  of  Queen-Empres8  v.  Hzradhan  (I) 
where  it  was  held  that  the  offence  of  forgery  had  not  been  committed. 
That  is  the  view  I  must  take  here.  I  think  I  am  correct  in  stating  that 
in  all  the  cases  where  convictions  were  held,  the  accused  had  obtained 
something  that  the  Court  considered  to  be  of  value. 

The  illustration  (k)  to  section  464  of  the  Penal  Code  sets  out  the 
intention  as  one  to  "  obtain  employment."  That  is,  of  course,  a  material 
or  substantia!  advantage.  But  in  this  case  the  sole  intention  of  the 
accused  was  to  subject  himself  to  the  ordeal  of  an  examination,  which 
can  hardly  be  deemed  to  be  a  thing  of  value  and  in  which,  if  he  had 
failed,  it  ended  in  nothing,  and  if  he  had  passed,  entitled  him  to  a 
certificate,  which  certificate  he  would  have  obtained,  not  in  consequence, 
be  it  observed,  of  the  false  writing  but  upon  his  own  merits  as  an 
examinee.  I  am,  therefore,  clearly  of  opinion  that  the  offence  of 
forgery  has  not  been  committed  and  would  reverse  the  conviction. 
In  any  case  the  sentence  of  rigorous  imprisonment  for  four  months 
should  be  reduced,  as  it  seems  to  me  unduly  severe  for  a  trick  played 
by  a  youth  of  twenty  who  had  already  been  disgraced  and  punished  for 
his  misconduct.  I  would  reduce  the  term  of  imprisonment  to  that 
already  suffered,  namely,  eleven  days. 

(1)  I.L.B.,  19  Calc,  880. 
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Qam -oi|^  J. — I  have  no  hesitation  in  agreeing  with  the  learned 
Chief  Justice  that  the  conviction  is  right  and  ought  to  be  upheld.  It 
is  admitted  that  the  accused  himself  wrote  the  certificate,  which 
falsely  purported  to  be  signed  by  the  Rev.  Dr.  Wolff,  certifying 
the  accused's  age  and  character.  It  is  also  admitted  that  he  sent 
it  to  the  Registrar  of  ihe  University  intending  thereby  to  deceive 
the  University  authorities  into  tbe  belief  that  he  was  qualified,  in 
accordance  with  ihe  bye-laws  of  tbe  University,  to  appear  for  the 
Matriculation  examination,  whereas,  in  fact,  he  was  not  so  qualified. 
The  only  question  is  whether  this  act  of  the  accused  was  done  **  fraudu- 
lently ''  and  "  with  intent  to  commit  fraud  "  within  the  meaning  of  the 
Indian  Penal  Code.  If  the  false  certificate  was  written  "fraudulently,*' 
the  accused  made  a  **  fake  document  *'  as  defined  in  section  4G4  of  the 
Indian  Penal  Code,  and  if  he  made  a  false  document  "  with  intent  to 
commit  fraud  "  he  was  guilty  of  forgery  as  defined  in  section  403  of 
the  Indian  Penal  Code,  and  wi\s  rightly  convicted.  The  word  **  fraudu- 
lently "  is  defined  in  section  25  of  the  Code  in  the  following  way  :  "  A 
person  is  said  to  do  a  thing  fraudulently  if  he  does  that  thing  with 
intent  to  defraud,  but  not  otherwise."  The  word  ''  defraud  *'  is  not 
defined  in  the  Code  and  the  meaning  of  the  word  "  fraudulently  "  is 
thus  left  open  to  argument  with  reference  to  the  meaning  of  the  word 
"  defraud."  The  framers  of  the  Code,  conscious  of  the  infinite  diversity 
of  fraud  and  of  the  protean  forms  it  could  assume,  no  doubt  thought  it 
best  to  attempt  no  more  explicit  definition  but  to  leave  it  to  the  judicial 
consciousness  of  the  JuJ-e  to  determine  in  each  case  whether  the  act 
alleged  was  one  done  with  intent  to  defraud  or  without  such  intent.  It 
was  argued  before  us  that  the  word  implies  that  some  person  has  been 
or  is  to  be  deprived  of  something  and  some  of  the  other  earlier  decisions 
of  the  Indian  Courts  lend  support  to  this  view,  but  it  has  been  unam- 
moasly  negatived  by  a  FttU  Bench  of  five  Judges  of  the  Calcutta 
High  Court  in  the  recent  case  of  Queen-Emprees  v.  Abbas  All  (1)  in 
which  all  the  earlier  cases  were  referred  to  in  the  argument.  It  is 
there  pointed  out  that  the  word  "defraud"  is  of  double  meaning,  in 
that  it  either  may  or  may  not  imply  deprivation,  and  that  its  meaning 
in  the  Code  must  be  found  by  reference  to  the  context  in  which  the 
word  "  fraudulently  "  occurs  in  the  Code.  It  is  pointed  out  that  in  the 
definition  of  a  false  document  the  making  of  the  document  must  be 
"dishonestly"   or  **  fraudulently  ";   that   "fraudulently"   is   therefore 

(1)  I.L.U.,  25  Calc,  512 
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8omelhing  different  from  "  dishonestly,"  but  that  **if  it  be  held  that 
fraudulently  implies    deprivation  either  actual  or  iitended,  then  ap- 
parently that  would  perform  no   function  which  would   not  have  been 
fully  performed  by  the   word  *  dishonestly,'  aid  its  use   would  be  mere 
surplusage/*     In  this  connection  1  would  refer  to  several  sections  of  the 
Code  (e.g.,  sections  201,203,204),   in   which  the     expression    used  is 
**  Whoever  fraudulently   or   with   intent  to  cause  loss,"  etc.    In  these 
sections  it  is  clear  that  **  fraudulently  "  is  not  to  be  limited  in  its  appli- 
cattoa  to  cases  in  which  loss  is  caused.    The  learned  Judges  then  go  on 
to  point  out  that  there  is  even  a  stronQ;er  reason  for  their  conclusions 
based  on  the  terms  of  section  403  itself.    They  say  "  section  403  defines 
the  offence  of  forgery,  and  in   so  doing  prescribes  the  intent  necessary 
to  that  offence."     The  words  of  the  section  are   as  follows  :     "  Whoever 
makes  any  false  document  or  part  of   a  d-cumeut   with   intent  to  cause 
damage  or  injury   to   the   public,   or  to  any   person,   to  support  any 
claim  or  title,   or  to  cause  any   parson  to  part  with   property,  or  to 
enter  into  any  express  or  implied  contract,  or  with  intent   to  commit 
fraud,  or  that  fraud  may  be  committed,  commits  forgery."    The  *'  section 
contemplates  two  classes  of  intents,  and  it  is  clear  (especially  if  regard 
be  had  to  the  context)  that  it  is  not  an  essential   quality  of  the  fraad 
mentioned  in  the  section  that  it  should  result  in  or  aim  at  the  deprivation 
of  property.    If  this  be  so  it  cannot  be  supposed  that  the  definition  of  a 
false  document  which  is  but  a  part  of  the  definition  of  forgery  requires  as 
a  condition  of  criminality  an  intent  different  in  its   qual.'ty  and  its  aims 
from    that  prescribed   by   section   463."      To  this  reasoning  I  would 
add  that  a  consideration  of  illustration  (k)   to  section  404  necessarily 
leads  to  the  same  conclusion,  and,   in  fact  actually  covers  the  present 
case.    In   that  illustration    it  is  stated     that    it    is    forgery    if    A, 
without   B*8  authority,   writes   a  letter  and   si^ns  it    in     Bs    name, 
certifying  to  A's  character,   intending    thereby    to    obtain    employ- 
ment under  Z.     The  obtaining  of  employment    in     this     way    does 
not  necessarily  deprive   Z.  of  anything  or  necessarily  cause  him  any 
loss  or  injury,   yet   the   Code  declares   that  A's  act  is  forgery.    But 
to  constitute  forgery   there   must   be  a    false    document    as  defined 
in   the  Code,    which    implies    that     the  document    must    be    made 
*'  dishonestly  or  fraudulently".      It  follows    that  the  framers  of  the 
Code  regarded    the  writing    of  such  a  letter  as  a    fraudulent    act, 
though  it  did  not  necessarily  involve  any  loss  or  injury  or  intended 
loss  or  injury  to  Z. 

Those  decisions,     therefore,   which  proceed    on   the  ground  that 
an  act  is  not    fraudulent  unless  it  causes  or  is  intended  to    cause 
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loss  or  injury  to  some  one  would  seem  to  take  too  narrow  a  view  of 
the  meaning  of  the  word  **  fraudulently''  as  used  in  the  Code. 

Can  it  be  doubted  for  a  moment  that  the  act  of  the  accused  in 
the  present  case  was  at  least  as  fraudulent  as  that  of  the  person  in 
illustration  (k)  who  wrote  the  false  character  iu  order  to  obtain 
employment  ?  To  me  it  saem?  that  it  was  every  whit  as  fraudulent 
and  even  more  deserving  of  repression  under  the  penalties  of  the 
criminal  law.  No  doubt  a  different  view  was  taken  by  this  Court 
in  the  case  of  King-Emperor  v.  Srinivaean  (1)  and  in  Queen-Empress 
V.  Haradhan  (2),  but  the  latter  has  been  overruled  in  the  Full 
Bench  case  already  referred  to,  aad  in  the  former  no  authorities 
are  cited  to  support  the  view  adopted.  The  decision  seems  to  proceed 
on  the  ground  that  the  word  "  fraudulently"  bears  the  narrow  con- 
struction contended  for  by  the  appellant's  vakil  in  this  case  and  which 
I  have  shown  to  be  incorrect. 

The  act  of  the  accused  was  undoubtedly  fraudulent  and  a  forgery 
in  the  popular  acceptance  of  these  terms  and  also  in  my  opinion 
according  to  the  Ptrict  letter  and  intention  of  the  Indian  Penal  Code. 
The  accused  intended  to  deceive  the  University  authorities  into  the 
belief  that  he  was  entitled  in  accordance  with  thjir  bye-laws  to 
appear  for  the  Matriculation  examination  when,  in  fact,  he  was 
not  so  entitled,  and  thereby  to  gain  an  advantage  for  himself,  viz., 
leave  to  appear  for  the  examination,  an  advantage  which  he  valued 
and  would  bave  purchased  for  a  sum  far  above,  let  us  say,  Ra.  10. 
As  Mr.  Mayne  remarks  in  dealing  with  similar  cases:— "If  then 
it  would  have  been  an  undoubted  forgery  if  the  document  had  been  fabri- 
cated for  the  purpose  of  obtaining  Rs.  10,  how  can  it  be  less  a  forgery, 
because  the  object  sought  was  something  not  measurable  by  money  but 
of  far  greater  value."    (Criminal  Law  of  India,  189C  ed.,  page  757). 

I  am  of  opinion  that  the  act  was  fraudulent  not  merely  by 
reason  of  the  advantage  which  the  accused  intended  to  secure  for 
himself  by  means  of  his  deceit,  but  also  by  reason  of  the  injury 
which  must  necessarily  result  to  the  University,  and  through  it  to 
the  public  from  such  acts  if  nnrepressiMl.  The  University  is  injured, 
if,  through  the  evasion  of  its  bye  Jaws,  it  is  induced  to  declare  that 
certain  persons  have  fulfilled  the  conditions  prescribed  for  Matricu- 
lation and  are  entitled  to  the  benefits  of  Matriculation,  when,  in 
fact,  they  have  not  fulfilled   those  conditions,   for    the  value  of  its 

(1)  I.L.R.,  25  Ma  J.,  7?0.  (2)  I.L.R.,  19  Oalc,  380. 
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examinations  is  depreciated  in  the  eyes  of   the  public  if  it  is  found 
tliat    the     certificate    of  the    University    that  they  have  passed  its 
examination  is  no  longer  any  guarantee  that  they    have    in    truth 
fulfilled  the  conditions  on   which  alone  the   University  professes   to 
certify    them    as    passed,    and     to    admit  them  to  the  benefits  of 
Matriculation:     It    must    not    be    forgotten    that    the  Matriculatioo 
examination    is    one    that    qualifies  those  who  pass  it  for  a  great 
number  of  appointments  in  the  public  service,   and   the   public  are 
liable,  to  the  gravest  injury   if,   through   deceit,   the  regulations  made 
by  Government  and  the  University  to  secure  a  certain  standard  of 
qualifications    in    the    servants  of  the  State  are  rendered  nugatory 
and   futile.    In  the  English  case  of     Regina    v.    Toshack    (1)    the 
certificate  fabricated  was  one  which  enabled  a  man  to  go  up  for  an 
examination  as  a  master  mariner,   and    the  indictment  alleged   that 
the  act.   was  done  with   intent   *'  to  deceive,   injure,     prejudice    and 
defraud  the  said  Corporation  of  Trinity    House,"     which    was    Ihe 
examining  body  in  that  case  as    the  University  is  in  this.    In  the 
Full  Bench  case  of    Queen-Empixsa  v.   Abbas  Alt  (2)    the    spurious 
certificate    was    one    regarding    service    and    character  which    was 
required  as  a  qualification  precedent  to  the  accused  being  admitted 
to    an    examination    for  a  certificate    of  competency   as  an  engine- 
driver  of  ocean-going  steaniers.    In  both    these    cases    the    accused 
was  convicted  of  forgery,    and   I    do    not    think     that    any     valid  . 
distinction  can  be  drawn  between  those  cases  and   the   p^resent.    If 
the  validity  of  the  conviction  requires  that  there    should    be  a  risk 
of  injury  to  the  public  in  consequence  of  the  accused  being  improperly 
admitted  to  the  examination,  it  can  hardly   be  contended  that   the  risk 
of  injury  to  the  public  from  the  introduction  of  men  of  no  character 
into  the  public  service  is  less  than  from    admitting    such  men  to  be 
master  mariners  and  engine-drivors.    The  extent  to  which  malpractices 
like  the  pre3ent  prevail  may  b3  indicated  by  the  fact  that  in  a   single 
recent  issue  of  the  Fort  St,  Oeorga  Gazette  a  notification   was  published 
in  which  over  fifty  candidates  were  prohibited  for  a  longer  or  shorter 
time  from  appearing  for  the  University  examination  in  consequence 
of  having  been  found  guilty  of  sending  in  false  certificates,   or  of 
miking  false  statemsnts,  in  order  to  induce  the  University  to  accept 
them    as  quilifisd    candidates.     Such  a  state  of   things   indicates  a 
standard  of  morality   which  if  not  reprobatel  by  the  batter  men  among 

(1)  4  Cox  Cri.  C,  38  at  p.  41.  (2)  I.L.R.,  25  Calc.  512. 
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the  edacated  classes  mast  bd  Iraaght  with  danger  to  the  public 
welfare.  I  think  it  is  well  that  the  law  doe?  stigmatize  acts  like  that 
of  the  aocase*!  in  this  case  as  offences. 

The^Coarts  have  ample  power  to  graduate  the  punishment  according 
to  the  true  requirements  of  justice  in  each  ca33.    I  concur  with  the 
learned  Chief  Justice  in  holding    that    in   all     the  circumstances  of 
this  case  the  requirements  of  j'lstioa  will   be   m3t  by    thd    reJueai 
sentence  proposed  by  him  in  lieu  of  that  imposed  by  the  Magistrate. 

Boddani^  J. — As  I  entirely  agree  with  the  learned  Chief  Justice 
and  with  Mr.  Janice  Bensoa  thit  the  conviction  is  right  and 
should  b3  contlrmed  for  the  rjas)a  state  1  by  them  in  their  respec- 
tive  judgments,  it  is  not  n3Jessary  that  I  should  go  over  the  same 
ground  again.  It  is  clear  to  mo  that  thi  accused,  by  miking  and 
sending  the  spurious  certificate,  mide  aul  sent  it  with  the  intention 
of  deceiving  the  University  authorities.  H3  further  intended  thereby 
to  giin  what  he  coaceivei  to  bo  an  aivantiga  to  himself  to  the 
prejadiceof  theright  of  th)  Caivjrsity  authorities  to  have  a  genuine 
and  reliable  certificate  as  to  his  age  aal  chiraoter  before  permitting 
him  to  enter  for  the  eximtnUioa.  H)  did  it  t)  support  a  claim  or 
title  to  be  permittel  to  eater  for  the  examination,  without  in  fact 
having  any  claim  or  title  to  do  so  ua  lor  ihe  bye-laws  of  the  University, 
intending  that  the  University  authorities  shoald  bo  deeeived  by  the 
belief  that  the  spurious  document  which  he  hal  mide  and  seat  was 
a  genuine  and  reliable  certificate  as  to  his  a^)  an  1  character  and  that 
the  requirements  of  the  bye-laws  of  the  Uaiversity  had  been  fully 
complied  with  in  his  case  and  the  rights  of  the  University  thereby 
duly  safeguarded.  What  he  intended  in  miking  the  document  is 
proved  by  his  sending  it  to  the  Un'versity  authorities  for  the  purpose 
of  supporting  his  claim  or  title  to  outer  for  the  examination.  He, 
therefore,  made  a  false  doeument  fraudulently;  that  is,  with  intent 
to  commit  fraud  and  no^  others^ise,  and  as  he  made  it  with  intent 
to  support  a  claim  or  title  and  with  intent  to  comnit  fraud,  he 
was  pioperly  convicted  of  forgery  under  section  473  of  the  Indian 
Penal  Code.  He  also  fraudulently  used  it  as  genuine  and  was,  there- 
fore, rightly  convicted  under  section  471  of  the  Indian  Penal  Code. 
As  regards  the  sentence  I  think  in  the  ciroumstancds  of  this  case 
a  senten-.'e  of  six  weeks*  simple  imprisonment  will  suffice. 
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(16    K.  L.  B.  80).  , 

IN  THE  COURT    OF  THE  AGENT  TO  THE   GOVERNOR 
KATHIAWAD. 

Nov.  26    [CRIMINAL  APPEAL  No.  10  op  1904-05.]     1904. 

Prraen/:— Mr.   C.   A.  Kincaid,   Esq.,  I  C.   S. 

PINJALSHI  MANSUR,-Appellant. 

Penal  Code  {Aet  XLV  of  1S60)  S.  SSO—The/t  in  house— Personation—For- 
mer  and  -  suhsequeiU  conduei—Mudamal  [stolen  propeiiy)  not  found  in  possession 
of  accused — Complaint  lodged^   not  when  of  once  occurred,   but  tchen  accused  found. 

Accused,  a  Cbaran,  became  a  guest  of  the  complainant,  passing  himself  as 
a  Kathi,  a  high  casteman.  After  a  few  days  he  disappeared,  and,  ahortlj  after- 
wards, the  box  lying  in  the  room  where  he  stayed,  was  found  broken  into,  and 
its  contents  rifled.  The  complainant  told  this  only  to  his  friends,  one  of  whom,  after 
several  months,  happened  to  see  the  accused  in  a  foreign  country,  where  a  com. 
plaint  was  lodged,  but  no  stolen  property  found.  Held  that  lo  establish  the  guilt 
there  was  (1)  his  previous  conduct  in  passing  himself  off  as  another,  and  thereby 
obtaining  »  footing  in  the  complainant's  house,  (2)  the  lying  of  the  box  in  bis 
room,  and  (3)  his  disappearance  just  before  the  theft  was  found,  without  giving 
any  explanation  of  his  conduct.  Held  also  that  the  plea  of  no  stolen  property 
having  been  found  in  his  possession,  was  of  no  avail,  he  having  had  several 
months,   to  dispose   of  it. 

Obder. 

The  accused  in  this  case  has  been  under  section  380,  I.  P.  O., 
convicted  by  the  Sar  Nyayadhish  of  the  Rajkot  State  of  having  dis- 
honestly taken  away  some  clothes  and  ornaments  valued  atRs.  130 
from  the  house  of  oneBhura. 

Tte  Lower  CJourt  raised  two  issues  which  are  the  issues  in  ap- 
peal. 

Was  a  theft  committed? 

If  so,  did  the  accused  commit  it  ? 

The  lower  Court  found  both  issues  in  the  aflBrmative  and  sen- 
tenced the  accused  to  undergo  eight  months'  rigorous  imprisonment. 
The  facte  appear  to  be  these.  Some  3  or  4  days  before  the  alleged 
offence  the  accused  and  one  Dungershi  met  casually  at  the  Mochi-s 
temple  and  in  the  course  of  conversation  the  former  said  that  he  was 
a  Kathi  and  was  staying  at  the  temple  but  was  uncomfortable  there. 
DuDgershi  sppears  to  have  taken  a  fancy  to  the  accused  for  he  in- 
troduced to  the  complainant  a  friend  of  his  and  induced  him  to  ac- 
commodate the  accused  in  his  upper  room.    Dungershi  added  that  the 
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accuserl  was  a  Kathi  by  Ciiste  an  1  respectable.  The  complainant  ag- 
reed aai  for  3  days  the  accasad  lodged  in  liis  house.  The  4th  day 
he  disappeared  and  shortly  afterwards  it  was  discovered  that  the 
host's  box  lial  been  broken  into  and  its  contents  rifled.  The  com- 
plainant told  his  friends  what  had  happened  and  some  3  or  4  mcntlis 
later  one  of  them  Bichar  who  was  on  a  visit  to  Junagadh  saw  the 
accused  there.  A  greating  was  exchanged  and  Bechar  said  out  loud 
that  the  accused  had  robbeJ  one  of  his  friends.  This  rem  irk  was 
over-heard  by  the  Faujdar  who  arrested  the  accused.  Bechar  wired 
for  tho  complainant  who  wont  t>  Juaagidh  an  I  identifiid  the  pri- 
soner as  his  former  lodger.  A  83arch,  howaver,  failed  to  discover  any 
stolen  property. 

From  this  evidence  it  is  certain  that  a  theft  Wiis  committed.  To 
establish  the  i^uilt  of  tha  an?inod  thore  is  0)  his  previous  conduct- 
h'^  passed  himir^lf  oiT  a«i  a  Kitlu  insteal  of  a  Charjn  which  he  re:illy 
was  and  thereby  oStain'^d  a  foUii^  ""^  the  oinplainant'a  house.  (iM 
The  broken  box  was  kept  in  tho  a-c;Hr»  Ts  i-or.n.  (.3)  He  disappe.ored 
just  before  the  theft  wa3  found  without  giving  any  explanation  of 
his  conduct. 

The  only  gro.ial  ad/.m^^l      in  the  memorandum  of  appeal  is  that 

no  mulamil    w.u  dia.Mverel.      B.it   tho  accusal   ha.l    several    months 

in  which   to   dispose  of   it. 

Under  these  circumstances  I  confirm  the  Lower    Court's  finding 

and  sentence  and  dismiss  the  appeal. 

^  (Sd.)       C.  A.    KIXCAID, 

26ffe  November,  19DI.  j*  Judicial  Assistant^ 


{SOiidh  Cases  page  R^S  ) 
IX  THE  COURT  OF  JUDICIAL  COMMISSIONER, 
OUDH. 
Feb.  25    [CRIMINAL  REVISION  No.  5  of    1905.]    1905. 

Present :— Mr.  Wells. 

EMPEROR, 
Versus 

JANKI  SINGH,— AND  OTHEBS. 

Indian  Penal  Code,  m.  176  mtd  n7-~N.-W.  P.  tC-  Oudh  Land  Recenuc  Art  III  of 
l^lf  w.  46  and  55,  facts  to  he  proved  in  order  to  jiiBtify  a  eoncktion  under. 
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The  xtmindara  of  a  certain  village  were  convicted  under  section  167  of  the 
Indian  Penal  Code  for  not]!havin|{  famished  to  the  pahraria,  preparing  the 
jawahandia,  the  particulars  relating  to  the  enhancement  of  rents  of  certain 
tenants.  The  conviction  was  arrived  at  under  section  46  of  N.-W.  P.  &  Oodh 
Land  Revenue  Act  III  of  1901,  read  with  the  above  section  : 

II ell t  that  in  order  to  justify  a  conviction  under  section  46  of  N.-W.  P. 
1%  Oudh  Land  Revenue  Act  111  of  1901,  read  with  section  176  of  the  Indian 
Penal  Code,  definite  facts  ntust  1)e  proved.  It  must  be  poved  that  a 
particular  Patwari  or  Kanungo  asked  a  particular  zemindar  for  information 
and  that  that  information  was  either  refused  or  when  given  was  false.  Unless 
a  requisition  to  furnish  information  is  made  and  the  information  is  refused  or, 
if  furnished,  is  found  to  be  false,  no  conviction  can  be  sustained.  It  is  no 
offence  on  the  part  of  the  zemindar  merely  to  abstain  from  going  to  the 
pattcari  in  order  to  mention  to  him  that  the  rent  of  a  tenant  or  tenants  hat 
been  enhanced. 

Fob  Ckowh— The  Government  Pleader. 

Fob  AcxrusED— Mr.  Alt  Azhar. 

WdllS*  lim  ila  Oc — TliiB  is  a  reference  by  the  learned  Sessions 
Judge  of  Fyzabad  for  the  setting  aside  of  the  conviction  of  {V\  Janki 
Singh,  (2)  Sukhraj  Singh,  (3)  Gangadin  Singh,  (4)  Jaskaran  Singh  (5) 
Raghnber  Singh,  (6)  Chhotu  Singh,  (7)  Baldeo  Singh,  (8)  Madbo 
Singh,  (9)  Mahabir  Singh,  (10)  Ghasi  Singh,  (11)  Kalidin  Suigh, 
(12)  Udit  Singh,  and  (13)  Jagdeo  Singh,  convicted  by  Mr,  Nanavutty, 
an  Assistant  Magistrate,  under  section  17G  of  the  Indian  Penal  Code 
and  sentenced  to  one   month's  imprisonment. 

No  charge  sheet  was  prepared  against  them  and  it  is  dilG- 
cult  to  ascertain  definitely  what  were  the  particulars  of  the  charge 
preferred  on  which  they  were  convicted.  It  appears  however  that 
the  defendants  are  zemindars  and  that  they  have  entered  into  arrange- 
ments with  certain  tenants  by  which  the  tenants  were  to  pay  rents 
higher  than  they  had  previously  paid,  particulars  of  which  the 
zemindars  did  not  furnish  to  the  Patwaris  preparing  the  iamabandu. 

Section  46  of  N.-W.  P.  &  Oudh  Land  Revenue  Act  III  of  1901 
provider  that  any  person  whose  rights,  interests,  or  liabilities  are 
required  by  any  enactment  for  the  time  being  in  force,  or  by  any 
rule  made  under  such  enactment,  to  be  entered  in  an  o£Scial  register 
by  a  Kanungo  or  Patwari,  shall  be  bound  to  furnish,  on  the  requUitim 
of  the  Kanungo  cr  Palwari  or  of  any  revenue  officer  engaged  in  com- 
piling the  legisteTi  all  information  necessary  for  the  correct  compilation 
ibereof. 
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Under  section  53  of  the  eaid  Act,  the  register  of  persons  cuItivatiBg 
Is  to  specify  the  rent  payable  by  the  tenant,  and  it  is  prima  facie  a 
record  of  the  right  of  the  zemindar  to  realize  that  rent  and  the  zemindars 
are  therefore  boand  upon  demand  by  the  Patwari  or  Kanungo  to 
fairish  correct  information  as  to  the  rents  payable  by  their  tenants. 
If  therefore  on  demand  by  Patwari  or  Kanungo,  a  zemindar  refuses 
to  furnish  information,  or  if  the  information  appears  on  enquiry 
to  be  wrong,  there  is  no  d>ubt  whatever  that  he  is  liable  to 
prosecution,  under  section  176  or  177  of  the  Indian  Penal  Code. 
But  in  order  to  justify  a  conviction  under  either  of  these  sections 
definite  facts  must  be  proved.  It  must  be  proved  that  a  particular 
Patwari  or  Kanungo  asked  a  particular  zemindar  for  information, 
and  that  that  information  was  refused  or  tLat  it  was  false.  In 
the  present  case  the  evidence  is  of  a  vague  and  unsatisfactory 
character.  Hanwant  PerbLad,  Kanungo  of  Pargana  Akbarpur,  says 
that  he  knew  the  accused  Janki  Singh,  Baldeo  Singh,  Kalidin 
Siilgfa,  Gayadin  Singh,  Mahadeo  Singh,  Sukhraj  Singh,  and  Gobind 
Dial  Singh,  that  the  Patwari  Girdhari  Lai  and  his  nephew  Mata  Din 
complained  that  the  zemindars  were  concealing  the  rents  which  they 
received  from  their  tenants  and  that  he  questioned  some  tenants 
and  found  that  the  rents  which  they  said  they  paid  did 
not  correspond  with  those  entered  in  the  Patwari's  papers.  He 
says  that  be  tried  to  get  iiold  of  some  more  tenants  but  they 
hi(^  themselves  and  he  tried  his  best  to  get  the  zemindars,  but 
they  did  not  appear.  He  does  not  say  what  zemindars  he  sent 
for  or  what  steps  he  took  to  secure  their  attendance.  As  far  as 
this  Kanungo  is  concerned,  therefore,  it  is  not  established  that 
he  made  any  requisition  under  section  46  to  the  applicants  in  this 
case,   requiring  them  to  furnish  correct  information. 

The  Patwari  Mata  Din  has  only  been  acting  since  20th  August  1901. 
He  is  a  nephew  of  the  former  Patwari  Girdhari  Lai,  who  was  not  called 
as  a  witness,  and  he  says  that  h3  occasionally  used  to  help  him.  Ue 
goes  on  to  say,  "  At  the  end  of  1310  Fasli  there  was  it  seems  an  en- 
hancement of  rent.  The  Patwari  asked  the  zemindars  to  have  enhance- 
ment recorded  in  the  paper  of  1311,  but  the  zemindars  refused  saying 
thiA  they  had  not  as  yet  received  the  enhanced  rent.  They  had  the 
siahaa  of  1311  prepai^ed  according  to  the  old  aiaha  of  1310.      No 

enfaajicemcnt  was  shown  by  the  zemindars 1  learnt  from  some  of 

the  zemindars  and  tenants  that   there  had  been  an  enhancement  of 
mt.    I  don't  remember  from    what  zemindars    and  tenants  I  learn 
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about  this  eahancemeat.    Still   these  very  zemindars  refused  to  reveal 

the  amouot   of  enhancement When  the  Kanungo  went  to  the  spot 

no  zemindar  was  present :  land  Qirdhari  Lil  went  to  find  them.  I 
found  some  zemindars,  but  they  said  they  would  come  before  the 
Kanungo    when    all    the     /.cuiindars    went.      When    the      KanuDgo 

went,  no  zemindars  came   to  him Since  I   became  the  Patwariof 

this  village  I  hare  not  aikoJ  for  any  information  from  them.  When 
Uirdhari  Lai  was  the  Patwari,  to  my  knowledge  he  asked  the  zemindars 
three  or  four  times  to  supply  him  information  necessary  to  prepare  the 
siaha  and  other  papers,  but  the  zeminiars  refused  to  give  him  any 
information/'  It  does  not  appear  from  this  last  statement  \^hethe^ 
the  witness  merely  heard  from  Girdhari  L.d  about  the  refusal  of 
the  zemindars  or  whether  he  was  present  when  they  refused  the 
iuffjrmation  asked  for,  but  from  beginning  to  end  in  the  statements 
of  the  Kanungo  and  the  Patwari  there  is  not  one  single  word  to  prove 
that  any  one  of  the  persons  accused  in  this  case  was  specially  required 
under  section  40  of  Act  III  of  PJJl  to  furnish  information,  and  refused 
or  omitted  to  do  so,  or,  furnished  information  which  was  foimd 
to  be  false.  Wlion  people  are  tried  by  a  Criminal  Court,  they  cannot 
be  convicted  upon  vague  statements  with  regard  to  the  acts  of  some 
persons  or  their  class.  It  must  be  proved  that  they  themselves  com< 
mitted  the  acts  or  were  responsible  for  the  omissions,  in  respect  of 
which  they  are  charged. 

The  Magistrate  addressed  to  most  of  the  accused  questions  to 
the  following  effect,  **  ])id  you  conceal  the  enhancement  of  rent 
in  your  holding  and  thereby  make  yourself  liable  for  offences 
under  sections  176  and  177  V"  To  this  question  varying  replies 
were  returned.  But  most  of  the  accused  stated  that  they  had 
given  no  information  to  the  Patwari,  because  they  had  not  realized 
the  rents  which  they  had  endeavoured  to  impose  upon  the  tenants. 
Now  it  is  no  d  )ubt  highly  dasirable  from  a  revenue  officer's  point  of 
view  that  every  zemindar  should  present  himself  to  the  Patwari  and 
inform  him  of  every  attempt  that  he  has  made  to  put  up  the  rents 
of  his  tenants  ;  but  the  law  only  provides  that  the  zemindar  is  bound 
to  furnish  information,  when  he  has  been  asked  for  it,  by  the 
Kanungo  or  Patwari  or  other  revenue  officer.  It  is  no  offence  on  the 
part  of  the  zemindar  to  abstain  from  going  to  the  Patwari  in  order 
to  mention  to  him  that  the  rent  of  a  tenant  or  tenants  has  been 
raised.  There  is  not  a  particle  of  evidence  in  this  case  that  any  of  the 
partiouhr  defendant i  were  ev.sr  ciUel    upjn   to   furnish   information 
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necessary  for  the  compilation  of  the  Patwari's  jamabandi.  In  the 
Absence  of  snch  a  requisition  by  the  Patwari  or  Kanungo  they  were 
not  under  section  46  of  Act  III  of  1901,  legally  bound  to  furnish 
any  information  and  till  it  is  proved  that  they  were  legally  bound 
to  give  any  information  in  consequence  of  a  requisition  particularly 
made  to  them,  the  conviction  under  section  170  cannot  be  maintained. 

I  accordingly  set  aside  tbe  conviction  of  the  applicants  for  revision 
and  the  sentences  passed  thereon.  I  may  observe  that  I  concur  with 
the  learned  Sessions  Judge  that  even  if  the  conviction  could  have  been 
maintained,  tbe  sentence  of  imprisonment  was  hardly  a  proper  sentence 
to  pass  for  a  first  offence  in  a  fiscal  matter  of  this  kind.  A  sufficiently 
salutary  lesson  might  have  been  given  by  the  infliction  of  fairly  heavy 
fines. 


(i  a.  L,  J.  oso,) 

IN  TUE  UIGU  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Jan.  3     [CRIMINAL  APPEAL   No.  1  of  1905.]    1905. 

Present :—  Sir  Francis  W.  Maclean,  K.  C.  I.  E.,  Chief  Justice  and 
Mr  Justice  Holm  wood. 

PANCHU  MONDAL, 

Versus 

EMPEROR. 

Code  of  Criminal  Procedure  [Act  V  of  lSOS)~Se^s.  iiJS,  ^OJ-^CkMyo  to  Jar>j 
-  Mi«dirccl\oii~K Xpert  ecidcneey  value  of  ^Facts^  conclusion  an  to  —Inferences  from 
facta— JuJfje,  duty  of^Jury,  duty  of— Thumb  impreesionSt  comparison  of  —Preju- 
dice. 

Evidence  of  au  expert  should  be  approaclied  wiib  considerable  care  and  caution  , 
specially  wbcrc  much  depends  upon  such  evidence. 

A  Judge  in  charging  a  Jury  should  call  the  attentiou  of  tlic  Jury  to  the  nature  and 
history  of  the  case  as  laid  before  the  Court  by  the  prosecution. 

The  question  as  to  the  identity  of  thumb-impressions  on  two  or  more  documents, 
for  the  purpose  of  ascertaining  whether  the  thumb-impressions  are  of  one  and  the  same 
person,  is  eminently  a  matter  for  the  Jury  and  not  for  the  Judge. 

Where,  in  a  charge  to  the  Jury,  the  Judge  omits  to  call  the  attention  of  the  Jury,  to 

thenaturoandhistory  of  the  case  as  laid  before  the  Court  by  the  prosecution,  to  the 

fact  that  the  evidence  of  an  expert  should  be  approached  with  considerable  care  and 

attention,  and  to  the  actual  thumb-impression  or  mark  on   ihe  document,  execution  of 

which  was  falKClyadmittetl  by  a  person,  before  a  Sub  Registrar,    by   moans   of  false 
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perdouatloQ,  and  gives  his  own  opmioi  to  the  Jury  upon  the  result  of  a  compAtiMQ  of 
thumb-marks,  iasteail  of  Uaviog  it  to  the  Jun-  to  form  their  own  opinion— the  ditrgeis 
vitiated  by  misdirection  and  the  accused  may  Ije  prejudiced  by  such  a  charge. 

Appeal  by  Panchu  Mondal  accused. 

The  accused  was  charged  with  havlog  falsely  personated  one  Sada 
Mondal  and  as  suj^li,  presented  a  document,  a  mortgage-deed,  Ext.  A, 
executed  in  favour  of  Rupa  Manjari  Dasi,  wife  of  Sadu's  landlord  Jatiadn 
Natb  Sbaba,  to  the  Sub-Registrar  at  Sbikarpore,  on  the  18th  August  1903 
and  thereby  committed  an  ofiFence  under  section  82  (r)  of  the  Registra- 
tion Act  (HI  of  1877),  and  was  committed  to  tbo  Sessions  by  Babu  Joja- 
dish  Cbundra  Sen,  Sub-Divisional  Magistrate  of  Kusthia. 

The  Sessions  Judge  of  Nadia,  agreeing  with  the  verdict  of  the  majo- 
rity of  the  Jury  viz,  three,  found  the  accused  guilty  of  the  offence  charged 
and  sentenced  him  to  undergo  rigorous  imprisonment  for  3  years. 

The  Sessions  Judge'd  charge  to  the  Jury  was  as  follows  :  — 

'*  Two  questions  arise  out  of  the  evidence,  (I)  was  a  false  docimeiit 
presented  at  the  Shikarpur  S.  Registry  Office  by  a  person  falsely  persua- 
ating  Sadu  the  complainant  V 

(ii)  Was  Panchu,  the  present  accused,  the  personator  ? 

The  first  question  must  be  answered  affirmatively  if  you  rely  on  the 
evidence  for  the  Crown.    There  is  no  evidence  for  the  defence. 

The  answer  to  the  second  question  mainly  depends  on  the  view  taken 
of  the  evidence  of  Upendra  Komar  Dose,  the  expert  on  linger  impressions. 
If  you  rely  on  his  evidence,  it  is  an  unavoidable  conclusion,  that  the  man 
who  personated  Sadu  in  the  Sub-Registry  Office  is  the  present  accused. 
If  any  reliance  is  to  be  placed  on  the  system  of  identification  by  fio^r 
impression,  the  identity  of  the  prisoner  with  the  man  whose  finger  im- 
pression is  marked  Exhibit  8  for  Crown  i  c,  the  man  who  on  the  18th 
August  1903  admitted  execution  of  a  deed  of  mortgage  before  the  Sob- 
Registrar  of  Shikarpur  is  proved.  You  will  be  good  enough  to  compars 
Exhibits  8  and  6. 

The  evidence  of  Taluk  Bhusan  and  Uaran  establishes  the  fact  that 
Panchu  was  present  at  Shikarpur  Sub-Registry  Office  on  or  about  the 
date  of  the  signing  of  the  alleged  false  document.  These  witnesses  aie 
however  vogue  and  unsatisfactory  as  to  dates. 

Panchu  is  proved  to  bo  a  servant  of  one  Jatin dm  Saba,  landlord  of 
complainant.    Jatindra   is  stated   to  have  wanted  to  buy  Sadu's  laod. 
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Sadn  sdld  benami  to  Debendra  Biswas  who  is  Jatindra*s  co-sharcr  and 
enemy.  Praitically  the  question  before  you  ia  whether  you  consider  that 
the  proof  of  identity  by  thumb-impression  is  sufficient  or  not.  The 
chances  are  almost  infinity  (C0,00,000  millions  to  one^  against  2  persons 
having  identical  thumb-impressions,  Exhibits  6  and  8  identical  and 
therefore  of  the  same  person,  Exts.  7  and  8  ate^equally  6bviously  not  of 
the  same  person,  but  the  important  fact  is  the  identity  of  the  impressions 
marKed  Exts.  6  and  8." 

Babu  Mohini  Mohan  Chakravarti  for  the  Appellant. 

The  Deputy  Legal    Rememhraneer    (Mr.  Douglas   White)    for   the 
C^rown. 

The  judgment  of  the  Court  was  delivered  by 

Maotoaify  0»  J* — I'he  charge  of  the  Sessions  Judge  to  the 
Jury  in  the  case  is  far  from  satisfactory.  In  the  first  place,  the  Judge 
should  have  called  the  attention  of  the  Jury  to  the  nature  and  the 
history  of  the  case  as  laid  before  the  Court  by  the  proaecution,  I  think 
aliK>,  seeing  that  so  much  was  dependent  npon  the  expert  evideu'^e, 
that  he  ought  to  have  called  the  attention  of  the  Jury  to  the  iact  that 
the  evidence  of  an  expert  should  be  approached  with  considerable 
care  and  caution.  But  he  seems  to  have  made  an  additional  mistake 
in  a  matter  which  might  have  been  of  the  highest  importance  to  the 
accused.  Apart  from  the  fact,  that  in  his  charge,  he  says  **  Exhibits  6 
and  8  are  identical  and  therefore  of  the  same  persDn,"— -eminently  a 
matter  for  the  Jury  and  not  for  the  Judge— he  made  a  grave  initial 
mistake  in  not  directing  the  attention  of  the  Jury  to  the  actual  thumb- 
mark  on  the  mortgage  deed  (Exhibit  7).  He  directed  the  Jury  to 
cdmpare  Exhibits  6  and  8.  Ex.  6  is  the  thumb-mark  taken  in  the 
Sub-Registrar's  Book.  Ex.  8  is  the  thumb-impression  of  the  accused 
taken  in  Court.  These  two,  he  directs  the  Jury  to  compare.  But  the 
actual  thumb-mark  which  is  on  the  mortgage  deed  (Ex.  7)  he  does  not 
at  all  call  to  the  attention  of  the  Jury,  nor  is  the  expert  asked  any 
question  about  this  Exhibit  which,  so  far  as  one  can  judge,  was  the  only 
thumb-mark  taken  before  the  Sub-Registrar.  In  the  circumstaneee«  it 
seems  impossible  to  say  that  the  accused  may  not  have  been  seriously 
piejudiced  by  the  language  of  the  charge.  We  think  ther^ore  that  this 
is  a  case  in  which  the  conviction  must  be  set  aside  and  the  ease  sent 
down  for  retrial. 

Appeal  alhwed,  case  remanded. 
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{II  Bur.  L.  /?.,  09). 

IN  THE  CHIEF  COURT  OF  LOWER  BURMA. 

July  20.     [CRIMINAL  REVISION  No.  719  op  1904.  |     1904. 

Present  :--Sir  Herbert  Thirkell  White,  K.C.T.E  ,  C.J. 

V.  KARAPANA.— Applicant, 

Versus 
MADAXADAN,— Respondest. 

WheLher  proeeedinga  under  the  AH\jieer8  Act  are  criminal— whether  prosecvt'ion 
lies  for  maliitiQ  a  faUe  charge  in  rettpset  of  a  complaint  under  the  Artificers  Act 
{Xo.  Xni  of  1859)  8.  3-Penal  Code  [Act  XLV  of  1S60)  s.  311. 

Proceedings  under  the  first  paragrapli  of  section  2  of  the  Ailificers  Act  are 
criminal  proceedings  and  a  prosecution  uiivler  section  211  of  the  Penal  Code  in  re- 
spect of  a  complaint  under  the  Artificers  Act  will  lie. 

Dutta  for  the  applicant. 

Thirkell  White  0«  J.— The  petitioner  in  this  case,  V.  Karapan.t, 
complained  to  a  Magistrate  under  section  1  of  the  Artificers  Act  that 
the  respondent,  Madanadan,  had  received  from  him  an  advance  and  con- 
tracted to  work  for  him  f:)r  a  fixed  pariod  and  had  refused  to  carry 
out  his  contract.  The  Magistrate  enquired  into  the  complaint  and 
dismissed  it.  Thereupon  Madanadan  applied  for  sanction  to  prose^ 
cute  Karapana,  under  section  211  of  the  Penal  Code  for  bring- 
ing a  false  charge  against  him.  Sanction  was  granted  by  the  Magis- 
trate's successor. 

The  first  point  t^iken  in  this  application  to  revoke  the  sanction 
granted  by  the  Magistrate  under  section  1  of  the  Artificers*  Act 
does  not  in  law,  amount  to  bringing  a  false  charge  of  an  offence 
or  to  the  institution  of  criminal  proceedings.  In  support  of  these 
propositions  two  cases  of  the  High  Court  of  Bengal  are  cited.  In 
the  case  of  Ram  Savup  Bhakat  (I)  itVas  held  that  a  matter  under 
the  Act  abovementioned  is  not  an  offence  within  the  definition 
of  the  term.  In  Averam  Das  Mochi  v.  Abdul  Rahim  (2)  a  doubt  was 
expressed  whether  a  proceeding  under  the  first  clause  of  section!? 
and  under  section  3  of  the  Act  was  a  criminal  proceeding ;  but  the 
point  was  not  definitely  decided. 

(1)    4  C.  W.  N.  263.  (2)  4  C.  ir.   N.,   20U 
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I  do  not  thiok  ii  is  necessary  to  express  an  opinion  as  to  whe- 
ther a  matter  under  the  Artificers  Act  is  an  offence.  It  will  be 
sufficient  to  consider  \vhether  a  proceeding  under  the  first  paragraph 
of  section  2  of  that  Act  is  a  criminal  proceeding  within  the 
meaning  of  section  211  of  the  Penal  Code.  On  this  point,  there 
is  no  definite  authority,  the  matter  having  been  left  in  doubt  in  the 
only  case  which  has   been  cited  or  which  1  have  been  able  to  trace. 

Briefly  section  2  of  the  Act  under  reference,  in  its  first 
paragraph,  empowers  the  Jlagistrata  to  order  repayment  of  ihe  ad- 
vance or  the  performance  of  the  work  The  83Cond  paragraph  em- 
powers the  Magjistrate,  on  failure  of  compliance  with  such  an  order 
to  sentenca  to  imprisonment  the  p^rsin  against  whom  the  order  is 
made.  The  contention  on  belialf  of  the  petitioner  in  this  case  seems 
to  be  that,  while  pro3eeding3  under  the  latter  paragraph  may  be 
criminal  proceedings,  those  under  the  former  paragraph  cannot  be  so 
regarded. 

On  this  contention,  it  may  be  remarked,  in  the  first  place,  that 
the  power  of  a  High  Court  in  the  exercise  of  its  criminal  revisional 
jurisdiction  to  deal  with  cases  under  the  first  paragraph  of  section 
2  of  the  Act  has  never  been  questioned.  That  power  exercised 
by  a  Bench  of  this  Court  in  King-Emperor  vs.  Ter'tHaucmti  Achari 
(1).  If  the  proceedings  were  not  criminal  proceedings,  it  is  diflB- 
cult  to  imagine  how  the  Court  could  have  dealt  with  them  in  exer- 
cise of  its  jurisdiction  as  a  Court  of  Revision  under  the  Criminal 
Procedure  Code.  This  would  in  itself  be  sufficient  to  decide 
the  point. 

But  further  support  for  the  opinion  that  these  are  criminal 
proceedings  may  be  obtained  from  reference  to  decisions  of  the  Eng- 
lish Courts.  In  the  0uecn  vs.  Whitchurrh  (2)  it  was  suggested  by 
Bramwell  L.  J.,  that  every  procee:ling  is  either  civil  or  criminal, 
and  the  question  whether  certain  matter  was  a  'Criminal  cause  or 
matter"  within  the  meaning  of  the  supreme  Court  of  Judicature  Act 
1873  (3),  section  47  was  discussed.  The  case  is  not  precisely  ana- 
logous to  the  case  under  consideration,  thougli,  so  far  as  it  is  similar,  it 

(1)    2  L.  B.  R.    163. 

12)    L.  R.    7    Q    B.   D.  534.  (3;    36   and  37   Vic.  c   66 
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supports  the  coqcIusioq  indicated  above.  But  Seaman  va,  Burley  (1)  is 
similar  to  tkis  case.  The  question  was  whether  a  certain  proceeding 
was  a  *'  criminal  cause  or  matter.''  And  the  conclusion  stated  by 
Lord  Eshar  M.  R.  is  that,  "  when  the  proceeding  is  before  Magistrates, 
and  it  is  one  which  may  end  in  imprisonment,  it  must  be  considered 
to  be  a  criminal  proceeding.''  In  that  case,  it  was  competent  to 
the  Magistrates  to  pass  a  sentence  of  imprisonment  at  once.  They 
had  first  to  issue  a  distress  warrant  and  they  could  award  imprisonment 
in  default  of  distress.  In  principle  the  case  seems  identical  with  a  case 
under  section  2  of  the  Artificers  Act  where  imprisonment  can  be 
awarded  only  af ror  disobedience  to  a  preliminary  order.  It  was  in  con- 
nection with  the  issue  of  a  warrant  of  distress,  not  with  an  award  of 
imprisonment,  that  the  question  arose.  It  was  said  that  the  test 
was  not  whether  the  prosoeding  must,  but  whether  it  may  end  in 
imprisonment,  Kay  L.  J.  said  *'  If  there  be  a  provision  in  a  statute 
that  that  which  is  merely  a  civil  liability  may  be  enforced  by  a  proceed- 
ing in  it")  nature  Criminal,  that  pro^eaiing  is  none  the  less  criminal 
because  it  is  applied  to  a  civil  liability. 

These  remarks  seem  to  ms  t)  apply  with  special  directness  to 
proceedings  under  the  Artificers  Act.  A  subsequent  case  in 
which  Seaman  vs.  Burley  (I)  was  distinguished,  namely,  SDuthwark 
and  Vauxhall  Water  Company  t?«.  Hampton  Urban,  District  Council 
(2)  went  on  a  statutory  provision  which  does  not  affect  the  prirci- 
ples  of  the  previous  decisions. 

In  view  of  these  considerations,  I  have  no  doubt  that  proceed- 
ings under  the  first  paragraph  of  section  2  of  the  Artificers  Act  are 
criminal  proceedings  ;  and  I  think  that  a  prosecution  under  section  211 
of  the  Penal  Code  will  lie. 

On   the  merits,   I  am  not    prepared   to  say  that  sanction  s»;ould 
not  have  been  granted   in  this   case. 
I  therefore  dismiss  this  application. 

(1)     1896   2  Q.  h.  D.  344.        (2)     1899   1  Q.  B.  D.   273. 
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(11  Bur.,  L.  B,  120). 

IN  THE  CHIEF  COURT  OF  LOWER  BURMA. 

Feb.  1     [CRIMINAL  REVISFON  No.  108  of  1905]     1905. 

Pi-iscnt  :-Sir  Herbert  Tbirkell  White,  K.C.LE.,  C.J. 

NGA  TET  PYA  -Applicant, 

EMPEUOR— RESPOKDB.ST, 

Poicer  of  Magiatrate  reccicinrj  Information  iJiat  any  person  in  his  jurisdiction  earns 
his  UteliJioodt  uhollij  or  in  part,  by  unlawful  gaming,  todeul  tcitli  him  as  if  the  infor- 
mation tcere  of  the  deaeription  mentioned  in  seetion  110  of  the  Criminal  Procedure  Code 
— teJietJter  xppeallieB  from  his  oiyler— Burma  gambling  Act  (Xo.  1  of  1S99}  sec.  17 — 
a^-imiml  Procedure  Code  {Act  V.  of  ISOS)  sees.  110,  ll'J,  US  and  406. 

Soction  17  o'  the  Bunna  Gambling  Act  does  not,  in  explicit  words,  empower  a 
Magistrate  to  de*iian J  s.'curitjr  from  any  one.  It  empowers  a  competent  Magistrate, 
who  receives  infoimation  that  any  person  in  his  jurisdiction  earns  his  livelihood 
wholly  or  in  part,  by  unlawful  gaming  to  de^il  with  that  person,  as  nearly  as  may  be  as 
if  the  information  were  of  the  description  mentioned  in  section  1 10  of  the  Criminal 
Procedure  Code. 

If  the  Magistrate  receives  information  o(  the  description  mentioned  in  section  110, 
he  may,  in  the  manner  provided,  in  subse^juent  sections,  require  the  accused  to  show  cause 
why  he  should  not  be  ordered  to  execute  a  bond  for  his  good  behaviour  for  a  period 
not  exceeding  three  years.  If  he  receives  information  of  the  kiad  mentioned  in  section 
17  of  the  Gambling  Act  he  may  deal  with  the  accused  as  nearly  as  possible  in  the 
same  manner.  That  is  to  say,  he  must  record  an  order  under  section  112.  He  must 
then  proceed,  as  reipiirei  by  section  UT  and  must  impiire  into  the  truth  of  the  infor- 
mation. 

Helil  that,  if  the  Magistrate  is  authorised  to  deal  with  the  accused  as  if  he  had  re- 
ceived information  under  section  110,  he  is  authorised  to  make  an  order  in  respect  of 
him  under  section  118 ;  that  that  is  the  intention  of  the  law  and  that  it  is  made  clear 
by  section  17  of  the  Gambling  Act ;  and  that  the  order  is  and  must  be  passed  actually 
under  section  118  and  not  merely  on  the  anology  of  that  section. 

Ueldf  therefore,   and   there   is  an   appeal   against  the  order  and  that  it  lies  to  the 
District  Magistrate,   as   provided   by   section   400   of   the  Code,   and  that   revision  on 
the  application  of  the  accuse<l  was  inadmissible. 
Q.K.  vs.  Nga  Myaing  (1)  followed. 

Pennel  and  Moung  Thin  for  the  applicant. 

TI|IPk^ll  Whlt^,    C.  J.— The  applicant  for  revision,  Tct  Pya, 
was  ordered   by   the  Subdivisioual  Magistrate  to  furnish  security  for  his 

U)  Criminal  Revision  No.  10-*8  of  1899  (uncreported.) 
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good  behaviour.  The  Magistrate  found  that  the  aeeiised  penn-inently 
earned  his  liveldiood  entirely  by  gambling  with  cards  which  is  unlaw- 
ful. It  is  not,  therefore,  disputed  that  the  order  was  passed  with  re- 
ference to  section  17  of  the  Burma  Gambling  Act.  The  only 
question  for  deci.Mon  at  present  is  whether  an  appeal  lies  against 
the  Magistrate's  order.  If  an  appeal  lies  against  the  order,  as  no  appeal 
was  brought,  this  application  for  revision  cannot  be  entertained  sec- 
tion 439  subsection  5  of  the  Criminal  Procedure  Code. 

It  has  already  been  decided  by  the  learned  Judicial  Commissioner 
of  Lower  Burma  (Mr.  Birks)  in  the  case  of  Queeu-Empress  vs.  Nga 
Myaing(l),  apparently  unreported,  that  in  a  case  of  this  kind  an 
appeal  lies  under  section  406  of  the  Criminal  Procedure  Code. 
That  case  was  not  argued  ;  and  I  havi3  willingly  he  ird  tho  arguments 
of  the  learnel  cougsjI  for  the  applicant  in  support  of  the  con- 
trary opinion. 

Section  17  of  the  Gambling  Act  does  not  in  explicit  words,  em- 
power a  Magistrate  to  demand  security  from  any  one.  It  empowers 
a  competent  Magistrate,  who  receives  information  that  any  person 
in  his  jurisdiction  earns  his  livelihood,  wholly  or  in  part,  by 
unlawful  gaming,  to  denl  with  such  person  as  nearly  as  may  be  as  if 
the  information  were  of  the  description  mentioned  in  section  100  of 
tho  Criminal  Procedure  Code.  It  is  not  denied  that  the  intention 
is  that,  if  the  information  is  found  to  be  true,  the  accused  should  bo 
required  to  give  security  for  his  good  behaviour.  What  is  it  then 
that  the  Magistrate  is  empowered  to  do?  If  he  receives  information 
of  the  description  mentioned  in  section  110,  he  may  in  the  manner 
provided  in  subsequent  sections,  require  the  accused  to  show  cause 
why  he  should  not  be  ordered  to  execute  a  bond  for  hid  good  be- 
haviour for  d  period  not  exceeding  three  years.  If  he  receives  infor- 
mation of  the  kind  mentioned  in  section  17  of  the  Gambling  Act, 
he  may  deal  with  the  accused  as  nearly  as  possible  in  the  same  man- 
ner. That  is  to  say,  he  must  record  an  order  under  section  112,  in- 
deed in  this  application,  it  is  explicitly  objected  to  the  procedure  of 
the  Magistrate  that  he  failed  to  do  this  ;  and  even  the  section  is  cited. 
lie  must  then  proceed  as  required  by  section  117  and  must  inquire 
into  the  truth  of  the  information.  Next  comes  section  118,  wbich 
says  that,  if  on  such  inquiry,  it  is  proved  to  be  necessary,  the  Magis- 
trate shall  order  the  accused  to  execute  a  bond  for  his  good  behaviour. 
It  seem^   to  me   perfectly  clear    that,  if  the  Magistrate  is  authorised  (o 

(1)  Criminal  Revision  No.  1028  of  1890  (unreported). 
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deal  with  the  accased  as  if  he  had  received  inforiuatioii  under  section 
110,  he  is  authorised  to  make  an  order  in  respect  of  him  under  section 
118.  That  is  the  intention  of  the  law  and,  in  my  opinion,  it  is  made 
clear  by  section  17  of  the  Gambling  Act.  One  of  the  ways  of  deal- 
ing with  a  person,  in  respect  of  whom  information  is  received  of  the 
description  mentioned  in  section  110,  is  after  the  observance  of  the 
prescribed  fermlilitier,  ie  make  an  order  in  respect  of  him  undefr  sec- 
tion 118  of  the  Criminiil  Proeedure  Code.  No  other  provision  of 
the  law,  under  which  the  order  requiring  sesurity  could  be  passed,  has 
been  pointed  out ;  nor  have  I  been  able  to  iind  any  such  provision. 
In  my  opinion  the  order  is  and  must  be  passed  actually  under  section 
118  and  not  merely  on  the  analogy  of  that  section.  That  being  so, 
there  can  be  no  doubt  that  there  is  an  appeal  against  the  order  and 
that  it  lies  to  the  District  Magistrate,  as  provided  by  section  406  of 
the  Code. 

For  these  reasons,  I  have  no  hesitation  in  following  the  ruling  o[  the 
learned  Judicial  Commissioner  and  holding  that  in  this  case  an  appeal 
lay  and  that,  therefore,  revision  on  the  application  of  the  accused  is 
itiadmisfiiblo.    The  revision  on  behalf  of  Tet  Pya  is  therefore  dismissed. 


(11  Bur.   L.  /?.,  132), 

IN  THE  CHIEF  COURT  OF  LOWEll  BURMA. 

Feb.   27  [CRIMINAL  REVISION  No.  86  op  1905.]    1905. 

Present '.-Sir  Hetbert  Thirkell  White.   K.   C.  I.  E,  C.  J:  and  Mr. 

Justice  Fox. 
EMPEROR,— Complainant, 

Ve)*8H8 

NGA  PO    KIN,— Accused. 

BlUiard'»hUlle—ichelfter  it  U  game  of  mei'c  human  skill  ^Burma  Gambling 
Act  {Xo,  I  of  ISm  8.  4, 

Besides  the  description  of  the  game  io  question  viz,,  billiard-skittle  and 
account  of  the  rules  relating  to  it,  which  ai*e  given  in  Sessions  Judge's  report 
to  this  Court  under  section  438  of  the  Criminal  Procedure  Code  the  fol- 
lowing description  of  the  game  was  given  by  the  accused :  '*  For  example  five 
men  pat  in  their  stake,  each  contributing  0-5-0  for  a  game  of  billiard.  Out 
of  each  contribution  I  take  0-1-0  as  commission.  Kor  thfe  purpose  of  decid- 
ing as  to  who  shall  play  first,  numbers  are  drawn.  It  is  euly  after  this,  that  the 
game  starts.    In  this  drawing  of  numbers  by  five  persons,     money  is  staked  by 
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the    players    and  outsiders  olike  as  to    who  ebull    get  larger  nuniWr?.    I  don't 
take  commission  on  such  stakeA.** 

Held  the  game  was  one  of  mure  human  skill  witliiu  the  meaning  of  sectiou  4  of 
the  Bui-ma  Gambling  Act. 

Gllct  (Assistant  Government  Advocate)  for  the  C/rown. 

Tbe  following  were  tbe  remarks  of  the  Sessions  Judge  of  the 
Pegu  Division,  who  reported  the  case  to  this  Court  for  sucli  orders, 
if  any,  as  it  might  think  fit  to  issue  : 

Maung  Po  Kin  has  been  convicted  under  section  12  of  the 
Gambling  Act  on  his  own  statement,  and  on  the  personal 
knowledge  of  the  Mugistratij  after  he  had  seen  the  game  played, 
which  he  found  to  be  illegal.  I  have  examined  Maung  Po  Kin  and 
his  statement  is  attached.  He  baa  put  in  a  book  giving  the  rules  of 
the  game  and  it  is  called  "  Liws  of  Billiards  and  Billiard  Table 
game".  It  is  edited  by  Messrs.  George  G.  Bussey  and  Co.,  LondoD. 
The  game  is  called  skittle  pool  and  the  rules  are  given  at  pages  31 
to  35  of  the  book.  It  is  clear  that  M.tung  Po  Kin  makes  a  profit  by 
each  game,  as  is  apparent  from  his  statement.  He  gets  so  much  per 
game  from  each  player.  So  the  point  at  issue  is  whether  section  4 
of  the  Burma  Gambling  Act  applies  to  the  game  or  not.  Is  it  a 
game  of  mere  human  skill  ?  After  studying  the  rules  I  am  iinable  to 
hold  that  it  is.  It  seems  to  me  to  be  a  mixture  of  chance  and  skill 
combined,  and  further  that  chance  forms  a  considerable  elemf>nt  in  the 
game.  I  would  give  tbe  two  following  instances  where  chance 
comes  in.  Firstly  according  to  rule  3  each  player  draws  a  number, 
which  he  starts  with.  He  has  to  make  the  difference  between  it  and 
thirty  one.  It  is  entirely  a  matter  of  chance,  which  number  eacb 
player  gets.  Supposing  one  drew  oho  and  the  other  eight,  one  player 
would  have  30  to  make,  and  the  other  23,  given  equally  skilful  players, 
the  one  who  had  only  23  to  make,  should  have  a  decided  advantage 
over  the  other,  who  had  30  to  make  more  especially,  if  under  rule 
two  the  former  played  before  the  latter.  So  both  rules,  two  and  three, 
seem  to  me  to  introduce  a  considerable  element  of  chance. 

Secondly,  since  under  rule  three  each  player  keeps  the  number 
he  has  drawn  secret,  as  the  end  of  the  game  approaches,  no  oae 
knows  how  many  the  others  havo  to  get  to  win  the  game,  no  one  can, 
therefore,  arrange   to  leave   the   balls   by   the  exercise  of  skill  in  ^ucb, 
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a  poBiiion,  that  tho  skill  required  by  the  next  player  is  un-getat-able, 
for  he  does  not  knowD  which  skittle  the  next  player  wants  to  get.  It 
is  therefore  qnite  a  matter  of  chance  to  each  player,  how  the  balls 
are  left  for  him.  Luck  may  favour  him  and  may  not.  The  intro- 
duction of  the  pins  called  '*  devils"  also  increases  the  element  of 
chance.  They  increase  the  number  of  impossible  positions  by  getting 
between  the  player  and  the  skittle,  that  it  is  his  object,  to  knock  down. 
For  instance,  suppose  a  pbyer  has  27  and  only  4  to  get.  The  balls  are 
so  left,  that  owing  to  their  position,  or  the  position  of  the  white  or  it  is 
impossible  for  him  to  get  the  4,  he  losos  his  turn  or  at  any  rate  does  not 
g)  out,  as  he  cannot  get  the  4.  This  p>sition  was  one  of  chance  entirely 
They  were  not  left  in  their  position  by  skill  on  the  part  of  the  player 
before  him,  as  the  latter  did  not  know  that  he  had  only  4  to  get  out. 
The  result  is  that  he  loses  a  turn.  He  may  by  chance  possibly  leave  the 
balls,  so  that  the  next  player  has  only  a  very  easy  stake  to  make  to  win. 

I  am,  accordingly,  unable  to  hold  that  the  game  is  one  of  mere  human  skill 
and  so  must  hold  for  the  reason  given  above  that  Maung  Po  Kin  has  been 
rightly  convicted.  Another  element  has  been  introduced  in  the  present 
case,  that  is  not  provided  for,  by  the  printed  rules.  It  is  allowed 
that,  when  the  order  of  player  is  decided  by  rule  2,  there  was 
betting  ai  to  who  would  play  first,  second  and  so  :  on  by  the  players  and 
bystanders.  8o  money  passed  hands  on  an  absolute  uncertainty. 
Maung  Po  Kin  explains  that  this  had  nothing  to  do  with  him.  It 
appears  that  he  did  not  derive  profit  from  the  actual  betting  as  such, 
but  at  the  same  time  it  appears  that  he  allowed  and  countenanced 
it,  and  that  it  took  place  during  the  progress,  and  so  formed  an  in- 
tegral part,  of  a  game  out  of  which  he  was  making  a  profit.  This 
betting,  therefore,  seems  to  me  to  bring  him  as  manager,  and  the 
person  betting  as  players,   under  the  provisions  of  sections   12  and 

II  respectively  of  the  (Gambling  Act. 

It  seems  to  me  that  the  decision  of  this  case  should  rest  entirely 
with  me,  as  I  have  reason  to  believe  that  this  game  of  billiards  skit- 
tles is  coming  into  vogue  in  the  Province.  On  a  recent  visit  to 
Twante,  I  paw  it  being  played  there.  If  it  is  held  to  be  illegal,  as 
played  in  the  present  case,  by  the  Chief  Court,  general  orders  should 
be  issued  to  stop  it.  I  hardly  caro  to  issue  general  orders  on  my 
own  responsibility,  as  the  Chief  Court  may  not  agree  with  the  view 
I  have  taken,  and  in  that  case  persons  managing  such  tables  would  be 
unneceesarily  harassed.    There  teems  to  be  no  doubt,  howtTer»  that| 
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iljlti^  finally  held  to  be  illegal,  if  managed  and  played  as  in  the  pr^ 
pent  .ease,  general  instructions  should  issue  to  stop  it. 

finder  the  provisions,  theirefore,  of  section  4^  of  the  CrimiiuJ 
pPfOoed^re  Code,  I  report  the  case  to  the  Chief  Court  for  saan 
c^rdttrs,  ii  any*  RS  it  thinks  fit  to  issue. 

The  following  was  the  jud^^meut  of  the  court:  We  agree  with 
the  learned  Assistant  Government  Advc<*ate,  to  whose  argun^nt  and 
description  we  are  much  indebted,  that  the  game,  in  respect  of  which 
the  conviction  was  had  in  this  case,  as  it  has  been  described  to  ns,  is, 
a  game  of  mere  human  skill  within  the  meaning  of  section  (4),  of  the 
Burma  Gambling  Act. 

We  iheret(»e  reverse  the  conviction  and  sentence  and  direct  that 
thefioefbe  refunded  to  the  accused,  Po  Kin. 


{11  Bur.  L.  B.  135) 

IN  THE  COURT  OF  OFFICIATING.  JUDICIAL  COMMiaSIOXEB, 

UPPER  BURMA. 

July  19  [CRIMINAL  REVISION  No.  527  of  1904.]  1904. 

Present:— Q.  W.    Shaw,   Esq.,   I.C.S. 

EJIPEROB,— Appltcaot, 
Versus 
NGA  THAUNG,-  -Bbsponpent. 

Proceedings  against  police  officer  initiated  hy  District  Superintendent  of  PdHa— 
whether  Sanction  is  necessary  for  them—hy  tchom  such  sanction  sliould  he  gmvUd- 
uhat  reports  are  referred  to  and  included  in  "  report  of  a  police  officer  "  and  "pol»* 
report " — according  to  ordinary  rule  a  person  should  he  prosecvted  for  the  wore  teriw* 
offenee^tcliat  cases  of  misconduct  are  referred  to  in  the  Burma  Police  Act  {Burma  Ad 
Ko.IV  of  1899).  Sec.  29 -Criminal  Pi-ocedure  Code  (Act  V  of  1898,  Sees.  190  (I)  (*) 
and  (c)  and  191— Penal  Code  {Act  XLV  of  1860)  Sees,  223,  225  A.  366andS75. 

la  obedience  t)  the  orders  of  the  head  constable  in  charge  of  bis  pc^oe  BtadoOf 
police  constable  Nga  Nyun,  went  to  the  St.  John's  Leper  Asjrlam  in  order  to  anw* 
one  Po  Saw.  who  was  charged  with  an  offence  tinder  section  3(56  or  section  876  of  U» 
Penal  Code  and  had  escaped  from  cnstody.     He  took  with  him  respondent  ^g* 
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ThauDg,  another  coustable,  and  Po  Maung,  a  block  elder,  and,  after  obtaining  the 
permission  of  the  Suiierintendent  of  the  Asyhim,  arrested  Po  Saw,  Arho  was  found 
hiding  under  a  bed  in  one  of  tlie  wards,  and  proceeded  to  take  liim  to  the  police 
statioD.  They  had  not  gone  far,  when  Po  Saw  ))egan  to  mako  objection,  and 
when  Nga  Nynn  said  he  must  come,  and  laid  hold  of  his  arm.  he  struck  Nga  Nynn 
a  violent  blow  in  the  eye  and  ran  off.  Respondent  Nga  Thaung,  who  was  close 
to  Po  Saw,  did  nothing  to  prevent  his  escape.  For  this  omission,  he  was.nent  for 
trial  nnder  section  29  of  the  Police  Act  and  ficed  Be.  25. 

The  District  Magistrate  referred  the  case  for  the  orders  of  this  Cjurt  on 
{Inter  alia)  the  following  grounds,  viz.,  {a)  that  the  District  S  iperint?^!ident  of 
Police  applied  for  the  District  Magistrate's  sanction  and,  in  the  latter's  absence, 
sanction  was  given  by  the  Headqnarter's  Assistant  Commissioner  (Mr.  Scott) 
for  the  District  Magistrate ;  (6)  that  the  same  officer  in  Iiis  capacity  of  Magistrate 
entertained  the  case  and  tried  and  convicted  the  respondent ;  (e)  that  Mr.  Scott 
could  only  have  taken  cognizance  of  the  case  under  section  190  (/)  (c)  of  the 
Criminal  Procedure  Code  because  the  police  report  on  which  he  did  take 
cognizance  was  not  a  police  report  within  the  meaning  of  section  190  (/)  (6) 
and  that  he  did  not  comply  with  section  191  of  the  Criminal  Procedure  Code 
(8) ;  (c2)  that  the  punishmant  awarder!  was  inadciuat**  and  that  re3pond«»nt  ought  to 
have  been  tried  under  si»ction  223  of  the  Penn!  Code. 

Held  that  no  sanction  was  necessary,  because  the  proceptlings  wore  initia- 
ted by  the  District  Snj)erintendent  of  Police  that  Judicial  D^'iMrtraent  Circu- 
lar No.  22  of  1892  deals  with  prosecutions  otherwisj  initiaicHl  and  that,  if  a 
sanction  had  been  nccessar}',  Mr.  Scott  was  not  competent  to  grant  it  "  for  the 
District  Ma|?istrate." 

Held  also  that  section  190  {&)  of  the  Criminal  Procedure  Code  includes 
all  kinds  of  police  reports  and  not  only  reports  under  chapter  XIV,  or  reports 
in  cognizable  cases,  and  that,  therefore,  there  was  no  illegality  involved  in 
Mr.  Scott*8  trial  of  the  case  without  the  application  of  section  191  of  the  Crimi- 
nal Procedure  Code. 

Held  farther  that  on  the  evidence  the  question  arose  whether  an  offence 
under  section  223  (or  225  A)  of  the  Penal  Code  had  been  committed;  that 
in  accordance  with  the  ordinary  rule,  the  respondents  should  have  been  prosecuted 
for  the  more  serious  offence  ;  and  that  the  section  29  of  the  Police  Act  was  intended 
to  provide  for  cases  of  misconduct,  which  do  not  fall  under  some  section  of  the  Penal 
Code  or  other  law. 

King-Emperor  v,  Nga  Po  Thin  (I)  follo-ved. 

Qoeen-Empress  v.  Mi  Min  Me  (2) ;  Queen-Empress  v.  Nga  Thaun 
(3) ;  and  Queen-Empress  v.  Jargissa  (4)  overruled. 

(I)     10  Bur.  L.  n.  36  ;  2  L.  B.  R.  146.  (2)     1  U.  B.  R.,  1892—96,  p.  28. 

(3)    1  V.  B,  R.,  1892-96,  p.  328.  (4)     I  U,  B.  R.,  1897-01,  p.  54. 
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Reg.  V.  Lala  Shambu  (1)  referred  to. 

SI|aWy  J.— Tn  obedience  to  the  orders  of  the  head  constable,  m 
charge  of  his  police  station,  police  constable,  Nga  Nyun,  went  to  the 
St.  John's  Leper  Asylum,  in  order  to  arrest  one  Po  Saw,  who  wai3 
charged  with  an  offence  under  section  336  of  the  Penal  Code  or 
section  376  of  the  Penal  Code,  and  had  once  escaped  from  castodj. 
He  took  respondent  Nga  Thaung,  another  constable,  and  Po  Manng, » 
block  elder  with  him  and,  after  obtaining  the  permission  of  the  Super- 
intendent of  the  Asylum  arrested  Po  Saw,  who  was  found  hiding 
under  a  bed  in  one  of  the  wards,  and  proceeded  to  take  him  to  tbe 
police  station.  They  had  not  gone  far,  when  Po  Saw  began  to  make 
objection,  and  when  Nga  Nyun  said  he  must  come,  and  laid  hold  of 
his  arm,  he  struck  Nga  Nyun  a  violent  blow  in  the  eye  and  ran  off. 
Respondent  Nga  Thaung,  who  was  close  to  Po  Saw,  did  notUng  to 
prevent  his  escape.  For  this  omission  he  was  sent  for  trial  under 
section  29  of  the  Police  Act  and  fined  Rs.  2j. 

The  District  Magistrate  has  referred  the  case  for  the  orders  of 
this  Court  onseveral  grounds.  First  the  District  Superintendent  of 
Police  applied  for  the  Di&trict  Magistrate's  sanction,  and  in  the  Dis- 
trict Magistrate's  absence  sanction  was  given  by  the  Headqnarter's 
Assistant  Commissioner  Mr.  Scott,  *'  for  the  District  Magistrate." 
Then  the  same  officer  (Mr.  Scott),  in  his  capacity  of  Magistrate,  enter- 
tained the  case  and  tried  and  convicted  the  respondent  as  above  noted. 

The  District  Magistrate  is  of  opinion  that  no  sanction  was  neces- 
sary ;  that  if  it  was,  Mr.  Scott  had  no  jurisdiction  to  give  it ;  that  Mr. 
Scott  could  only  have  taken  cognizance  of  the  case  under  section  190 
(i)  (c),  of  the  Criminal  Procedure  Code,  because  the  police  report 
on  which  he  did  take  cognizance  was  not  a  police  report  within  tbe 
meaning  of  section  190  (i)  (6),  and  that  he  did  not  comply  with  sectiai 
191  of  the  Criminal  Procedure  Code  ;  finally  that  the  punishment 
awarded  was  inadequate  and  that  respondent  ought  to  have  been  tried 
under  section  223  of  the  Penal  Code. 

I  concur  with  the  District  Magistrate  in  regard  to  the  saaetioo. 
No  sanction  was  necessary  here  because  the  proceedings  were  initiated 
by  the  District  Superintendent  of  Police.  Judicial  Department  Cir- 
cular No.  22  of  1892  deals  with  prosecutions  otherwise  initiated,  and 
if  a  sanction  had  been  necessary,  Mr.  Scott  was  not  competent  to 
grant  it  "  for  the  District  Magistrate." 

(1)    10  Bom.  H.  0.  R.  Cr.  Cas.  70. 
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la  regard  to  the  question  whethei  the  police  report  was  a  police 
report  \?itbin  the  meaning,  of  section  100(1)  (6)  of  tha  Criminal  Pro- 
cedure Code  the  District  Magistrate's  view  is  in  accord  with  the 
rulings   of  this   Court  on  the  point. 

Queen-Empress  v.  Ml  Min  Me  and  two  olners  (i);  Queen-Einpress  v. 
N(ja  Thaun   and  others  {2);  and   Queen-Empress    v.  Janjlssa   (3). 

But  the  Chief  Court  o£  Lower  Burma  has  recently  examined 
the  question  and  come  to  a  decision  in  which  the  rulings  just  cited 
were  dissented  from,  and  it  seams  desirable  to  consider  a  fresh  whether 
the  police  reports  referred  to  in  section  190  (i)  (6)  are,  or  not  coa- 
fined  to  police  report  under  chapter  XIV  of  the  Criminal  Procedure 
Code  or  reports  in  cognisable  ca8e3. 

I  have  had   the  alvjata-^a  of  hiariug  tlie  Cbverninaat  Prosecutor 
on  the  subject  as  well   :ii  the  respond 3at's  advocate.     It  does  not  ap- 
pear  that  the   question   was   fully  argue  1   before   my   learned    prede- 
cessor,   and   it  is  certain  that   there   was  a  later  ruling  of   the  Bom- 
bay High  Court  in  existence    at  the   time   the  order   in   Queen-Em- 
press  V.   Mi  Min  Me  and  others   (1)    was   passed,    which  he   does  not 
mention.     I  refer  to  Reg.  v.     Lala  Shambu    (4),   which   declared  the 
previous  ruling  to   be  inoperative   in   view  of  the   provisions  of    the 
new   Code  of   1872.     It    is   instructive   to  consider   the  changes     in- 
troduced   by    the  Codes  of   1672  and   1882.      The   former  specially 
provided     for    police  ropDrts     in   nDn-cogniz:ible    cases,     which   were 
to  be   treated    as    complaints.     In     the     Code    of  1882,     it   was  ex- 
pressly declared   in  section    4  (a),    that   the  report  of   a   police  officer 
was  not  a  complaint,   and   tha  special   provision   of  the  Code  of  1872 
relating  to  police  reports   in  non -cognizable  cases   was  omitted.     I  am 
of  opinion   that  the  result  of  these  changes  was   to  make  section  101 
(6)   of  the   Code   of     1882,     corresponding     to     section     190     (1)     (6) 
of  the     present     Code,     applicable     to   all   kinds     of     police  reports. 
This  is   the   view   which   has   been   taken    by   the   Full  Bench   of  the 
Lower  Burma    Chief  Court   in  the  case  already  referred    to,    King- 
Emperor  V,  Po     Thin   and  others  (5j.     In   that  case  existing  rulings 
were    examined  and  several   previous  Lower     Burma  decisions   wers 
dissented  from  as  well   as  those  of  this     Court.      Queen-Empress  v. 
Jargisea  (3;  merely  followed   the   two   earlier  rulings.     In   those  the 

(1)     1  i:.  B.  R.,  JH92-U(5,  p.  -^8.  r-i)     1  U.  B.  !{..  I89l>-U«,  i>.  '6'JK 

(3)     1  U.  B.  R.,  1897-01,  p.  51.  (1)     10  Boiu.  II.  0.  R.  Cr.  Cas  70. 

(5)    10  Bur.  L  R.  30,  2  L.  B.  R.  IIG 
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changes  introduced   by  the  Codes  of  1872  and   .1882    were  not  men- 
tioned  and  apparently  their  effect    escaped   notice. 

I  therefore  holJ,  in  supersession  of  the  previous  decisions  of  this 
Court  on  the  point,  that  section  100  (I)  (6)  of  the  Criminal  proce- 
dure Code  includes  all  kinds  of  police  reports  and  not  only  re- 
ports under  chapter  XIV  or  reports  in  cogniz/able  cases.  It  follows 
that,  in  the  present  case,  there  was  no  illegality  involved  in  Mr. 
Scott^s  trial  of  the  case  without  the  application  of  section  191  of 
Ihe  Criminal  Procedure  Code,  It  remains  to  consider  whetlier 
the  sentence  should  be  enhanced,  and  whether  a  re-trial  should  be 
ordered.  It  ii  apparent,  on  a  perusal  of  the  evidence,  that  the  ques- 
tion arose  whether  an  offence  under  section  223  (or  225A)  of  the  Ponal 
Code,  had  been  committed,  and  in  accordance  with  the  ordinary 
rule,  the  respondent  should  hav3  been  prosacuted  for  the  more  seri- 
ous offence.  Section  29  of  the  Police  Act  is  intended  to  provide  for 
cases  of  misconduct  which  do  not  fall  under  som?  section  of  the 
Penal  Code  or  other  law. 

The  respondent  has  had  an  opportunity  of  showing  cause,  and 
he  has  done  so  through  an  advocate.  But  no  good  reason  has  been 
advanced    against  a  re-trial. 

For  these  reasons  I  set  aside  the  conviction  and  Fentence  anil 
direct  a  rc-trial   under  section   223  or  22o  A  of  the  Penal  Cod©  (\). 


(  7.  L.  /?,  3:^  Cal  431). 
IX  THE  HIGH  COURT  OF  JUDICATLTRF  AT  CALCUTTA. 
Jan.  27    [CRIMINAL   APPEAL  No.  1050  of  1904.]    1904. 
Present  .Sir  Francis  W.  Maclean,  K.C.I. K  ,  Chief  Justice,  and  Mr.  Justice 

Holm  wood. 

DOWLAT  RAM, 

Versus 

EMPEROR. 

Peiial  Cole  {Act  Xf.V  of  1860),  8.  4S6 -Trade  Mark,  Bona  fide  dispute aslo 
right  of  user  of — Propriety  of  Criminal  Proceedings. 

Where  there  is  a  bona  file  dispute  as  to  whether  the  complainant  has  any  trade- 
maik  at  all  or  whether  the  accused  is  or  is  not  entitled  to  use  the  mark  ho  is  using,  and 
the  M:igistr  te  is  satisfied  as  to  this  6omi-/it/<j  dispute,  he  should  not  deal  with  the 
matter   ns   a  Criminal  matter,  but  leave  H  to  the  complainant  to    establish  his  rJgbtin 
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a  Civil  Court.    After  the  Civil  Court  declares  the  complainant's  right  the  case  can  be 
brought  into  a  Criminal  Court 

Babu  Daehralhi  Sanyal  for  the  Complainant. 
Mr.  Sinha  {hixhnAtuhj  Charan  Bosc  with  him)  for  the  Appellant. 
Plaol^ail  C  .J.— This  is  an  appeal  from  the  order  of  the  Third 
Presidency  Magistrate  of  Calcutta  who  has  convicted  the  appellants 
under  section  486,  Indian  Penal  Code,  and  has  sentenced  them  each  to 
pay  a  fine  of  Rs.  250,  or,  in  default,  to  undergo  three  months'  rigorous 
imprisonment.  The  appellants  say  that  they  have  committed  no  crimi- 
nal offence,  and  that  the  matter  in  dispute  was  one  that  ought  to  have 
been  dealt  with  in  a  Civil,  and  not  in  a  Ciiminal  Court.  I. agree  in 
that  view.  The  complainant  says  to  the  accused  :  "  You  have  counter- 
feited my  trade-mark, '' to  which  the  accused  reply  :  **  We  have  done 
nothing  of  the  short.  We  have  no  more  counterfeited  your  trade-mark 
than  you  have  counterfeited  ours.  Wc  are  perfectly  innocent  of  any  crimi- 
nal intent.  Pest  your  right  in  a  Civil  Court,  and  we  are  quite  willing 
to  meet  you."  I  entirely  agree  with  the  concluding  observations  of  a 
Divisional  Bench  of  this  Court  in  the  case  of  Em^^ewr  v.  Bahaullah  Malik 
(1).  One  has  only  to  read  that  case  and,  having  regard  to  the  cases  there 
cited,  which  are  all  civil  cases,  to  see  that  the  matter  in  dispute  here  is 
eminently  one  that  ought  to  be  dealt  with  by  a  Civil  Court  and  not  by 
a  Criminal  Court.  I  regret  that  recourse  has  been  had  in  this  case  to  a 
Criminal  Court  to  settle  the  matter  at  issue  between  the  parties. 

It  seems  to  me  that  when  a  case  of  this  class  is  brought  into  a 
Criminal  Court,  if  the  Magistrate  is  of  opinion  that  there  is  a  lond  fide 
dispute  as  to  whether  the  complainant  has  any  tiade-mark  at  all  or  whe- 
ther the  accused  is  or  is  not  entitled  to  use  the  mark  he  is  using,  I  say, 
if  the  Magistrate  is  satisfied  that  there  is  this  bona  fide  dispute,  he 
should  not  deal  with  the  matter  as  a  criminal  matter,  but  leave  it  to  the 
complainant  to  maintain,  if  he  can,  in  a  Civil  Court  the  right  which  he 
claims.  If  after  the  decision  of  the  Civil  Court  it  be  found  that  he  has 
a  trade-mark,  and  that  the  accused  is  fraudulently  counterfeiting  that 
trade-mark,  the  case  could  then  be  properly  brought  into  a  Criminal 
Court  under  the  section  to  which  I  have  referred.  In  the  present  case, 
it  i^  only  necessary  to  read  the  judgment  of  the  Presidency  Magistrate  to 
see  that  there  yras  a  bona  fide  dispute  between  the  parties  upon  this 
question  of  trade-mark.  That  being  so,  I  do  not  think  that  the  Criminal 
Court  was  the  proper  tribunal  to  settle  the  dispute.  The  appeal  is  ac- 
cordingly allowed  and  the  conviction  and  sentence  (|uashed.  The  fine, 
if  paid,  will  be  refunded. 

HolMWOOd  J.— I  agree.  Appeal  alloiced, 

(1).      (1904)  T.  L.  R.  31  Cal.„  412. 
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(L  L.  i?.,  :J2  Calc,  440), 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTfA. 
Sept.  28   [CRIMINAL  REVISION  No.  925  on  1904.]    1904. 
Prc8enfc:-^Mr.  Justice  Harington  and  Mr.  Justice  Pargiter. 
KORBAN, 

Versua 
EMPEROR. 

Venol  Code  (Act  XLV  of  1860),  as.  361  and  363— Kidnapping— Lawful  guar- 
dian of  a  married  Muhammadan  girl  before  puberty— Mother's  right  prefcrentid  to 
husband's. 

Where  a  Muhamoiadaa  girl  of  eleven  or  twelve  was  taken  from  the  guardian- 
ship of  her  mother-ill-law— the  lawfully  authorised  agent  of  the  girl's  husband— 
at  the    instance  of  and  at  the  instigation  of  her  mother  ; 

field  — That  the  offence  of  Kidnapping   was   not   committed. 

Under  Mohammadan  L:iw  the  mothei  is  entitled  to  custody  of  her  daugh- 
ter iu  preference   to   the  husband,   until  the  girl   attains  the  age  of  puberty. 

Mr.  Donoijh  (Bahu.  Amarendra  Nath  Chattcr]i  and  Babu  Surendra 
Nath  Ghosal  with  him)  for  the  Petitioner. 

Haplqgton  aod  Pargiter  J  J.— In  this  case  a  Rule  was 
issued  calling  upon  the  Chief  Presidency  Magistrate  to  show  cause  why  the 
conviction  of  the  petitioner  should  not  be  set  aside  on  the  grounds  first, 
that  the  mother,  under  whose  direction  the  petitioner  was  acting, 
was  entitled  to  the  custody  of  the  female  mJQor,  Dasadia,  iintil  she 
attained  puberty ;  sjcondly,  that  the  case  came  under  the  latter  part 
of  the  Exception  to  section  361  of  the  Indian  Penal  Code,  and 
finally,   that  in  any  view  of  the  cace  the  sentence  is  too  severe. 

It  has  been  found  as  a  fact  by  the  Magistrate  who  tried  the 
case,  that  the  petitioner  took  the  girl  away  for  no  immoral  or  il- 
legal purpose,  but  that  he  kidnapped  the  child  at  the  instance 
of  and  at  the  instigation  of  her  mother  who  had  learnt  that  the  child 
was  unhappy  at  her  mother-in-law's  house,  and  who  consequently 
employed  the  accused  to  bring  the  child  back  to  her.  On  those 
Undings  he  has  been  se^itenced  to  suffer  five  months'  rigorous  im- 
prisonment. 

It  is  arguai  that  the  conviction  must  be  set  aside,  because  on 
the  findings,  the  offance  of  kidnapping  from  lawful  guardianship 
has  not  been  established.  It  is  found  by  the  Magistrate  that  the 
girl  is  of  the  age  of  eleven  or  twelve  years.  It  has  been  decided 
in  the  case  of  Nuv  Kadir  v.  Zuleikka  Blbi  (i)  that  under  Moham- 
(1)     (1885)  I.  L.  11.    11  Cal.  049. 
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madan  Law»  which  is  the  law  governing  this  case,  the  mother  is 
entitled  to  the  custody  of  her  daughter  in  preference  to  the  husband 
until  the  girl  attains  the  age  of  puberty.  In  this  case  the  girl  was 
taken  from  the  guardianship  of  her  mother-in-law,  who  must  be 
taken,  for  the  purposes  of  this  case,  to  have  been  the  lawfully 
authorized  agent  of  the  girPs  husband.  To  enable  a  conviction  for 
kidnapping  to  be  sustained,  it  has  to  be  shown  that  the  guardian- 
ship of  the  husband  was  lawful,  that  is  to  ^y,  the  onus  lay  upon 
the  prosecution  of  showing  that  the  girl  had  attained  puberty,  be- 
cause until  she  had  attained  that  age  her  mother,  and  not  her  hus- 
band,  was  under  the  Mohammadan  Law  her  lawful  guardian. 

On  the  judgment  it  is  clear  that  the  prosecutioa  failed  to  show 
that  the  girl  had  attained  the  age  of  puberty:  indeed  the  evidence 
points  to  her  not  having  attained  that  age. 

The  result  is,  that  an  essential  element  in  the  offence  charged, 
namely,  that  the  girl  was  taken  from  her  lawful  guardian,  is  not 
established,  and,  therefore,  the  conviction  must  be  set  aside. 

We  desire  to  add  that  in  view  of  the  finding  of  fact  in  the 
Magistrate's  judgment  that  the  petitioner  was  Siciivkg  bona  jide  on  the 
instructions  of  the  mother,  the  mother  acting  in  what  she  believed  to 
be  the  interest  of  her  daughter— on  those  findings,  we  think,  that  the 
sentence  passed  was  a  great  deal  too  severe,  even  if  in  law  the  conviction 
could  have  been  supported. 

The  conviction  and  sentence  are  set  aside,  and  the  petitioner  is 
ordered  to  be  released  from  his  bail.  The  child  must  be  restored  to  her 
mother. 

Bute  made  absolute. 


(25  A.  IF.  .V,  1S5). 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

April  27    [CRIMINAL  REVISION  No.  92  OP  1905.]     1905. 

Present : — Mr.  Justice  Aikman. 

In  the  matter  of  Hie  Petition  of  CHET  RAM  and  otheks. 

Criminal  Procedure  Code,  as.  107,  118,  404  and  406 —Security  for  heeping  the 
'peaee^  Appeal. 

Held  that  no  appeal  will  lie  from  an  order  under  section  118  of  the  Code  of  Crimi- 
nal Procedure  requiring  secnrity  to  be  furnished  for  keeping  the  peace. 
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In  thia  case  Jiraj,  Bhure,  Chet  Ram  and  several  other  persons  were 
ordered  by  a  Magistrate  of  the  first  class  to  find  security  for  keeping  the 
peace  in  varying  amounts  for  the  space  of  one  year.  Against  this  order 
Jiraj  and  Bhure  appealed  to  -  the  Magistrate  of  the  district,  who  heard 
their  appeal,  but  rejected  it.  Jiraj  and  Bhure  then  applied  to  the  High 
Court  for  revision  of  the  orders  of  th^j  Courts  below,  but  were  again 
unsucceasfuL  Chet  Ram  and  the  others  appealed  separately  to  the  Dis- 
trict Magistrate,  who  rejected  their  appeals  also.  They  also  then  moved 
the  High  Court  in  revision,  complaining  that  no  notice  had  been  givea  to 
them  of  the  date  upon  which  their  appeal  to  the  District  Magistrate 
would  be  heard,  and  they  were  therefore  unable  to  have  themselv^ 
represented  at  the  hearing.  This  ground  was  supported  by  the  affidavit 
of  Jiraj.  At  the  hearing  of  the  application  for  revision  in  the  High  Court 
the  question  was  raised  whether  any  appeal  lay  at  all  to  the  District 
Magistrate. 

Sorahji  and  Satya  Chandra  Muherji,  for  the  applicants. 

The  Assistant  Government  Advocate  (Porter),  for  the  Crown. 

AlkMail.  J.'-By  an  order  passed  under  section  118  of  the  Code 
of  Criminal  Procedure  the  applicants  were  directed  to  execute  a  bond 
with  sureties  for  keeping  the  peace.  The  order  was  passed  by  a  Magis- 
trate of  the  first  class.  Against  this  order  they  presented  an  appeal  to 
the  learned  District  Magistrate,  by  whom  it  was  dismissed  on  the  2nd  of 
January  last.  The  applicants  apply  to  this  Court  to  interfere  in  revision 
on  the  ground  that  no  notice  was  given  to  them  or  their  pleader  of  the 
date  fixed  for  tlie  hearing  of  the  appeal.  In  support  of  this  application 
an  affidavit  is  filed  by  one  Jiraj,  who  had  also  been  ordered  by  the  Magis- 
trate to  furnish  security  for  keeping  the  peace.  In  my  opinion  this 
affidavit  is  worthless.  I  find  on  the  learned  District  Magistrate's  record 
an  order  x>assed  by  him  upon  an  application  for  rehearing  of  the  appeal, 
in  which  order  it  is  stated  that  the  applicant's  pleader  was  informed  of 
the  date  fixed  for  the  hearing  of  the  appeal.  No  affidavit  by  the  pleader 
is  filed.  Apart  from  this,  there  is  another  reason  why  I  should  decline 
to  interfere.  It  is  this.  Section  118  of  the  Code  of  Criminal  Procedure 
authorizes  a  Magistrate  to  make  an  order  in  cases  in  which  '*  it  is  in  bis 
opinion  proved  to  be  necessary  for  keeping  the  peace  or  maintainbg 
good  behaviour."  N6w,  although  section  406  does  give  a  right  of  appeal 
to  the  District  Magistrate  from  an  order  to  give  security  for  good  beha- 
viour, nowhere  in  the  Code  is  any  right  of  appeal  given  from  an  order 
to  give  security  for  keeping  the  i)eace.    Section  404  of  the  Code  provides 
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that  DO  appeal  shall  lie  from  any  judgment  or  order  of  a  Criminal  Court., 
except  as  provided  by  this  Code  or  by  any  other  law  for  the  time  being 
ia  force.  From  the  language  of  his  judgment  in  this  and  in  the  connect- 
ed case  which  is  before  me  it  appears  that  the  learned  District  Mngis- 
trate  is  under  the  impression  that  an  appeal  does  lie  to  him  from  orders 
for  giving  security  to  keep  the  peace.  But  this  is  a  mistake.  The  appli- 
cants Iliad  no  right  of  appeal,  and  no  right  to  be  heard  at  all.  For  the 
above  reasons  I  dismiss  this  application. 


(25  A.  W,  N.  LW.) 
IXTIIEIHGII  COURT  OF  JUDICATURK  AT  ALLAITARAD. 

MAY,  9    [CRIMINAL  REVISION  No.  51  of  1005.1     100.\ 

Present :  — Mr.  Justice  Aikman  and  Mr.  JusMce  Knox,  . 

ABDUR  RAZZAQ,-ArrMrANT, 

Versus 

RAOMAT-ULLAH,— Opposite  Party. 

Criininial  Procedure  Code,  ««.  517  520— Order  for  the  dinpoml  of  property 
regarding  ichich  an  offence  has  been  committed— Half  currency  notes. 

When  a  question  arises  between  two  persons  who  shall  War  a  loss  resulting  from 
the  frand  of  a  third,  the  ono  who  has  been  guilty  of  negligence  shall  suffer.  Hence 
where  A  made  over  to  B  halves  of  certain  currency  notes  as  security  for  payment 
to  B  of  the  price  of  goods  delivered,  having  previously  parted  with  the  other  hah ei 
to  C.  it  was  held  that  B  was  entitled  to  recover  possession  of  the  halves  originally 
made  over  to  him,  from  C.  whom  they  had  been  delivered  under  an  order  of  the 
Court  or  to  obtain  compensation  from  C,  if  C  had  parted  with  them,  inasmuch  as  it 
was  C'a  negligence  which  enabled  A  to  perpetrate  a  fraud  upon  B.  Foster  v.  Oveen 
(7H.  andN.,  881)  followed. 

Abdur  Razzaq,  the  petitioner  in  this  case,  was  a  dealer  in  hides 
carrying  on  business  in  Cawnpore.  On  the  2nd  of  December  1903 
he  received  from  one  Abdul  Haq,  also  a  dealer  in  hides,  the  right 
halves  of  two  currency  notes  for  one  hundred  rupees.  On  the  following 
day  Abdul  Uaq  gave  Abdur  Razzaq  the  right  half  of  another  currency 
note  for  Rs.  100,  and  promised  to  hand  over  the  remaining  halves 
in  a  day  or  two.  On  the  faith  of  this  promise  Abdur  Razzaq  allowed 
Abdul  Haq  to  take  away  skins  worth  Rs.  Gil.  Abdul  Haq  did  not 
hand  over  the  remaining  half  notes.  On  being  asked  for  them  he 
told  Abdur  Razzaq   that  he  had  lost  them  and  was  in  communicalion 
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with  the  Calcutta  Currency  Office  about  the  loss.  After  a  long  deky 
Abdur  Razzaq  discovered  that  this  story  was  false,  and  that  the 
other  half  notes  had  in  fact  been  given  by  Abdul  Haq  to  another  dealet 
m  hides  named  Rahmat-ullah.  Abdur  Razzaq  then  prosecuted  Abdul 
Haq  in  the  Criminal  Court,  with  the  result  that  Abdul  Haq  was  convicted 
on  the  24th  of  November  1904  of  the  offence  of  ctieating  and  sentenced 
to  imprisonment  and  fine  under  section  420  of  the  Indian  Penal 
Code.  When  giving  evidence  at  the  trial,  Abdur  Razzaq  produced 
the  half  notes  which  he  had  received  from  tie.  aocuQ^d. 
Rahmat-uUah  was  also  a  witness  against  the  accused,  and  proved  that 
he  had  received  from  the  accused  on  the  2nd  of  December  1903  the 
otlier  halves  of  the  same  notes.  Apparently  Rahmat-ullah  received  the 
left  halves  before  the  right  halves  were  given  to  Abdur  Razzaq.  After 
the  conviction  of  Abdul  Haq  the  convicting  Magistrate  ordered  that 
the  half  notes  produced  by  Abdur  Razzaq  should  be  returned  to  him. 
Thereupon  Rahmat-ullah  petitiontd  the  Court  of  Session  to  revise  the 
Magistrate's  order  above  referred  to.  The  Sessions  Judge  acceded  to 
this  application,  and  directed  that  the  half  notes  which  had  been 
produced  by  Abdur  Razzaq  should  be  made  over  to  Rahmat-ullah.  The 
present  application  was  accordingly  presented  to  the  High  Court 
asking  that  the  Sessions  Judge's  Order  should  be  set  aside  and  the 
half  notes  restored  to  the  applicant. 
Alston,  for  the  applicant. 

Hamilton,  for  the  opposite  party, 

Alkll|ai|y  J.  —This  is  an  application  for  revision  of  an  order 
of  the  learned  Sessions  Judge  of  Cawnpore  passed  under  the  provision 
of  section  520  of  the  Code  of  Criminal  Procedure. 

The  following  are  the  facts  of  the  case : — 

Abdur  Razzaq  and  Abdul  Haq  were  dealers  in  skins  and  hides 
carrying  on  business  in  Cawnpore.  On  the  2nd  of  December  1903 
Abdul  Haq  gave  to  Abdur  Razzaq  the  right  halves  of  two  currency 
notes  for  Rs.  100.  On  the  following  day  Abdur  Haq  gave  Abdur  Razzaq 
the  right  half  of  another  currency  note  for  Rs.  100.  He  promised  him 
the  remaining  halves  of  the  notes  in  a  day  or  two.  On  the  faith  of 
this  promise  Abdur  Razzaq  allowed  Abdul  Haq  to  take  away  skins 
worth  Rs.  644.  Abdul  Haq  did  not  give  Abdur  Razzaq  the  remaining 
halves.  On  being  asked  for  them  he  told  AbdurRazzaq  that  he  had  lost 
them  and  was  in  communication  with  the  Calcutta  Currency  Office 
about  the  loss.    After  a  long   delay,  Abdur  Razzaq  disoovared  that 
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Abdul  Haq's  story,  of  having  lost  the  half  notes  and  applied  to  the 
Currency  OfiSce,  was  false,  the  half  notes  having  been  given  by  Abdul 
Haq  to  another  dealer  in  hides  named  Rabmat-ullah.  Abdur  Razzaq 
then  prosecuted  Abdul  Haq  in  the  Criminal  Court,  with  the  result 
that  Abdul  Haq  was  convicted  on  the  24th  Novemljer  1904  of  cheating 
and  sentenced  to  imprisonment  and  fine  under  section  420,  Indian 
Penal  Code.  When  giving  evidence  at  the  trial,  Abdur  Razzaq  produced 
the  half  notes  which  heTiad  received  from  the  accused.  Rahmat-ullah 
was  also  a  witness  against  the  accused,  and  proved  that  he  had  received 
from  the  accused  on  the  2nd  December  1903  the  corresponding  halves 
of  the  currency  notes.  It  is  found  that  Rahmat-ullah  received  the 
left  halves  before  the  right  halves  were  made  over  to  Abdur  Razzaq. 
At  the  conclusion  of  the  trial,  the  learned  Magistrate,  acting  under 
the  provisions  of  section  587,  Code  of  Criminal  Procedure,  ordered 
that  the  half  notes  produced  by  Abdur  Razzaq  should  be  returned 
to  him. 

Rahmat-ullah  then  petitioned  the  Court  cf  Session  to  rt^vise  the 
Magistrate's  order  directing  the  return  of  the  half  notes  to  Abdur 
Razzaq.  Acting  under  the  powers  conferred  by  section  520  of  the  Code 
of  Criminal  Procedure  thQ  learned  Judge  annulled  the  Magistrate's 
order  and  directed  the  half  notes  which  had  been  produced  by  Abdur 
Razzaq  should  be  made  over  to  Rahmat-uUab.  Abdur  Razzaq  now 
moves  this  Court  to  review  the  order  of  the  learned  Judge. 

The  case  D:n  rai:ii  v.  umn  (Weekly  Notes,  1898  page  40) 
is  authority,  if  autliority  were  wanted,  for  holding  that  this  Court 
can  interfere  in  revision  with  an  order  made  under  section  520,  Code 
of  Criminal  Procedure.  That  section  provides  that  a  Court,  after 
annulling  an  order  uader  section  517,  may  "make  any  further  orders  that 
may  be  ju^" 

The  question  we  have  to  decide  is  whether  the  order  of  the  learned 
Sessions  Judge  directing  the  half  notes  produced  by  Abdur  Razzaq  to 
be  made  over  to  Rahmat-ullah  is  under  the  circumstances  a  just 
order. 

In  my  opinion  it  is  not. 

In  the  first  place,  I  see  no  leason  whatever  for  doubting  that 
Abdur  Razzaq  received  the  half  notes  in  good  faith  and  gave  value 
for  them.    It  is   true  that  Rahmat-ullah  endeavoured  to  make  out  that 
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the  right  halves  of  currency  notes  are  not  received   before  the  left 
halves,  but  the  learned  Magistrate  finds  that  no  such  custom  exists. 

Now,  had  Abdur  Razzaq  received  whole  currency  notes  in  good  faitb, 
there  is  no  doubt  that  he  would  have  been  entitled  to  retain  tliem, 
even  if  it  had  been  proved  that  the  currency  notes  had  been  stolen. 
In  the  present  case  the  haU  notes  which  Abdur  Razzaq  received  bail 
not  been  stolen  or  criminally  misappropriated  by  Abdul  Haq,  I  have 
not  been  able  to  find  any  case  in  which  the  rule  regarding  whole 
currency  notes  has  been  applied  to  half  notes.  But  it  is  clear  that  it  was 
the  conduct  of  Rahmat-ullah  in  allowing  Abdul  Haq  to  retain  possession 
of  the  half  notes  which  enabled  the  latter  to  perpetrate  the  fraud  on 
Abdur  Razzaq.  "  When  a  question  arises  bstween  two  persons  who 
shall  bear  a  loss  resulting  from  the  fraud  of  a  third,  the  one  who  has 
been  guilty  of  negligence  shall  suffer  "  {Foster  v.  Green,  7  H.  aad  N , 
8bl ;  at  p.  883).  Applying  this  principle  to  the  facts  of  the  present  case, 
I  am  of  opinion  that  it  is  uot  just  to  direct  that  the  half  notes  produced 
by  Abdur  Razzaq  should  be  made  over  to  Rahmat  ullah.  I  would 
therefore  set  aside  the  order  of  the  learned  Judge,  and  direct  that 
Rahmat-ullah  restore  the  half  notes  to  Abdur  Razzaq.  To  provide  for 
the  contingency  of  Rahmat-ullah  having  parted  with  the  notes,  and  thus 
put  it  out  of  his  power  to  comply  with  this  order,  I  would  in  the  alter- 
native, direct  that  Rahmat-ullah  pay  Abdur  Razzaq  the  sum  of  Rs.  75. 

This,  under  the  circumstances,  appears  to  me  to  be  the  order  which 
is  just. 

Kl|OXy  J.  —I  concur. 

By  THE  Court, -The  order  of  the  Court  below  is  set  aside,  and  an 
orJer  will  issue  directing  that  Rahmat-ullah  restore  the  half  notes  to 
Abdur  Razzaq,  or  if  the  half  notes  cannot  be  returned,  pay  Abdur  Eazzaq 
the  sum  of  Rs.  75. 
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{25  A.  W.  N.  143). 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHaBAD. 
April  2     [CR[MIN\L  REVISION  No.  108  OF  1905.]     1905- 
Preaeni:— Mr.  Justice  Knox. 

EMPEROR, 

Versus 

ABDUR   RAHIM,  and  othebs. 

Cniniiijl  Pi'02edare  Cole,  s.  4*39— /JaoistoJi  -Crinuiul  Prozedurc  Code,  as.  107  and 
125  ^Secar'Uy  to  keep  the  place— Refusal  of  lUjh  Court  to  interfere  where  no  application 
hal  bjsn  m%ie  to  the  Diatriet    Mjigistrate  to  cancel  Becurily  bonds. 

On  an  application  in  revision  tJ  set  aside  an  order  calling  upon  cartain  persons  to 
furnish  sacarity  to  keep  the  peace  the  High  Court  declined  to  consider  the  merits  of 
the  application  whan  the  applicants  had  not  move  1  the  District  ilagistrate  under  the 
provisions  of  section  125  of  the  Code  of  Criminal  Procedure  to  cancel  their  security 
bonds. 

In  this  case,  certain  Muhammidaas  of  the  Whabi  sect  baing  engaged 
in  a  religious  dispute  with  certain  other  Muhammadans  of  a  different 
sect,  it  was  apprehended  that  a  breach  of  the  peace  might  result  from 
their  dissens.oas.  Action  was  accordingly  taken  against  the  Wahabis, 
and  several  members  of  the  sect  were  bound  over  by  order  of  a  Magis- 
trate of  the  first  class  to  keep  the  peace  for  a  period  of  one  year.  Against 
the  order  the  p3rson3  affected  thereby  applied  in  revision  to  the  High 
Court  urging  that  the  facts  on  the  record  disclosed  no  valid  reason  for 
binding  them  over. 

Adhiil  .falil  and  Sh%mii-ud'dln,  for  the  applicants. 
The  Assistant  Government  Advocate  {Porter),  for  the  Crown. 
KflOXa  J. -This  is  an  application  asking  this  Court  in  revision 
to  set  aside  an  order  passed  by  a  Magistrate  of  the  first  class  under  sec- 
tion 107  of  the  Code  of  Criminal  Procedure.  The  applicants  have  not 
been  to  the  District  Magistrate  under  section  125  of  the  Code.  The  Code 
provides  that  the  District  Magistrate  can  at  any  time  cancel  a  bond  for 
keeping  the  peace,  and  no  doubt  he  will  cancel  the  bond  if  he  is  satisfied 
that  there  is  no  ground  for  thinking  that  a  breach  is  likely  or  that  the 
band  has  been  wrongfully  taken.  As  the  law  provides  a  direct  remedy, 
I  am  not  prepared  to  interfere  in  revision  till  this  has  been  done.  I 
uaderstan  1  that  the  application  is  now  withdrawn. 
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[The  same  rule  was  appli^  ia  Criminal  Revision  No.  114  of  1905,  decided  on  Uie 
28th  April  1905,  the  judgment  in  'vhich  is  printed  below^.— Ed.] 

•  Knox,  J.-  I  am  not  prep.ired  to  interfere.  I  think  section  125  of  the  Code  of 
Criminal  Procedure  is  quite  sufficient  (o  meet  any  case  that  may  arise.  If  Sumari  and 
Phulcan  satisfy  the  District  Magistrate  that  there  is  no  danger  of  a  breach  of  the  peace 
or  that  a  bond  has  bean  wrongfully  taken  from  them,  the  Magistrate  will  no  doubt 
cancel  the  bond.  The  Magistrate  is  respobsible  for  the  peace  of  his  district,  and  I  am 
not  prepared  to  interfere  in  revision  tmtil  it  has  been  shown  to  me  that  the  applicants 
have  made  use  of  the  direct  remedy  provided  by  section  125  of  the  Code  of  Criminal 
Procedure. 


{25  A.  W.  N.  143\ 
IN  THE  H[GH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 
April  28    [CRIMINAL  REVISION  No.  90  of  1905.]     1905. 
Present :  -Mr.  Justice  Knox. 

EMPEROR, 

1  'ersus 

SOMESHAR  DAS. 

Criminal  Procedure  Code^  s.  263  -Summary  trial — Nature  of  record  required  in 
unappealable  ea$e  tried  summarily. 

Held  that  in  a  case  tried  summarily  and  in  which  no  appeal  lies  it  is  not  incum- 
bent on  the  trying  Magistrate  to  "  put  on  record  sufficient  evidence  to  justify  his  order," 
Aiwvddi  Sheikh  v.  Qaeen-Empresa  (I.L.R.,  27  Cal.,  450)  distinguished. 

In  this  ca3e  oae  L\la  Somsshar  Das  was  tried  snmmarily  by  a  Magis- 
trate of  the  first  class  for  offences  panishable  under  sections  426  and  447 
of  the  Indian  Penal  Code.  Of  these  offences  he  was  convicted,  and  was 
fined  Rs.  200.    The  Migistrate^s  judgment  was  as  follows  : — 

*'  Dacha  was  the  tenant  of  Chunni  Lai,  who  is  now  dead,  and.  one  of 
whose  heirs  is  Someshar  Da9,  in  a  holding  which  included  some  groves. 
In  September  and  October  Someshar  Dtis  took  possession  of  these  groves. 
Bachu  resented  this,  and  on  October  1st  presented  a  complaint.  Bacbu^s 
behaviour  in  this  affair  incensed  Somesher  Das.  Accordingly  he  sent 
his  servants  to  the  cultivated  part  of  the  holding  who  cut  some  of  the 
crops  and  damaged,  the  rest.  These  facts  are  testified  to  by  Bachu  and 
a  certain  Bhagwau  Din  who  has  fields  in  the  vicinity.  I  see  no  reason 
to  doubt  the  truthfulness  of  their  statements.  Someshar  Das  attributes 
the  state  of  the  crops  on  Bachu's  holding  to  the  ravages  of  cattle.  As  a 
matter  of  fact  on  no  less  than  twelve  occasions  between  September  23rd 
and    October  1st  Bachu  had  found  cattle  trespassing  in  his  field  and  took 
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tbem  to  the  pound.  His  theory,  however,  that  Someshar  Dos  is  responsible 
for  this  is  sapported  by  no  evidence  and  cannot  be  taken  into  consider- 
ation. Cattle,  however,  could  not  have  caused  all  the  damage  actually 
caused,  nor  could  they  have  cut  the  crops.  Believing  that  the  account 
given  by  tbe  prosecution  of  what  happened  in  correct,  I  find  Someshar 
Das  guilty  under  section  425  and  447.  I.  P.  C. 

Application  was  then  made  to  the  High  Court  to  revise  this  order 
upon  the  ground  that  there  was  in  fact  no  evidence  before  the  Magis- 
trate upon  which  the  conviction  arrived  at  could  have  been  based  :  and 
this  plea  was  supported  by  the  affidavit  of  one  Lachmi  Narain,  who  des- 
cribed himself  as  a  "  karpardaz*'  of  the  accused  Someshar  Das. 

Cdvin  and  Sorahji,  for  the  appellant. 

The  Assistant  Government  Advocate  {PoHer\  for  the  Crown. 

lll|OX«  «!•  —The  applicant  in  the  case  has  been  tried  summarily 

and  convicted  of  offences  under  sections  426  and  447  of  the  Indian  Penal 

Code.    The  sentence  passed  is  a  sentence  from  which  no  appeal  lies.  The 

learned  counsel  who  appears  for  the  applicant  has  filed  an  affidavit,  in 

which  one  Lachmi  Narain,  who  is  apparently   akarpardaz   who  looks 

after  all  tbe  oases  of  the  applicant,  swears  that  none  of  the  prosecution 

witnesses  stated  that  the  applicant  went  into  the  field  in  question  or 

ordered  any  of  his  servants  to  cut  the  crops  of  the  complainant's  field, 

and  also  that  there  was  absolutely  no  evidence  given  for  the  prosecution 

which  could  show  that  the  applicant  entered  on  the  field  in  question  or 

that  he  got  the  crop  of  the  complainant  cut.    The  record  of  the  case  is 

in  entire  conformity  with  section  263  of  the  Code  of  Criminal  Procedure. 

As  reasons  for  the  conviction  of  the  applicant  the  Magistrate  has  placed 

on  record  that  the  following  facts  are  testified  to  by  Bachu  and  a  pertain 

Bhagwan   Das,  and  that  he  sees  no  reason  to  doubt  the  truthfulness  of 

their  statements.    Their  statements  are  to  the  effect  that  the  applicant 

sent  his  servants  into  the  field  to  cut  some  of  the  crops  and  damage  the 

rest.    It  was  contended  before  me  on  the  strength  of  the  precedent  in 

the  case  of  Axunddi  Sheikh  v.  Queen-Empre88  (I.L.  R.,  27  Calc,  450) 

that  it  is  incumbent  on  a  Magistrate  to  put  on  record  sufficient  evidence 

to  justify  his  order.    The  case  cited  was  one  in  which  an  appeal  lies  and 

in  which  under  section  264  of  the  Code  a  Magistrate  is  by  law  bound  to 

record  a  judgment  embodying  the  substance  of  the  evidence.    This  case 

does  ^ot  apply  to  a  record  recorded  under  section  263  in  which  the  law 

expressly  states  that  the  magistrate  need  not  record  the  evidence  of  the 
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witnesses.     I  am  not  prepared  to  legislate  and  hold  that  he  need  record 
the  evidence.     I  dismiss  the  application. 

[Cf,  Qu€en-Empre88  v.  Muhundi  TmI,  I.L.R.,  21  All,  180 -Ed.] 


{0  C.  W,  N.  61S). 

IN  THE  HIGH  COURT  OF  JUDICTURE  AT  CALCUTTA. 
Feb.  7    [CRIMINAL  REVISION  No.  1300  op  1905.]   1905. 
Present :— Mr.  Justice  Henderson,  and  Mr.  Justice  Geidt. 
BHABATARAN  GHOSE,  and  others,— 2sd  Par-h',  Petitiokers, 

Versus 
EANKUTESH  LAL  MITRA,  anp  an  ornE^,— 1st  Par-h',  Opposite  Party. 

Criminal  Procedure  Code  [Act  V  of  IS9S)  S.  107- Security  to  heep  the  peace  — 
measurement  of  joint  land  hy  one  co-sharer  landlord  against  the  uill  of  the  other 
landlord. 

Where  one  of  two  co-sharer  landlords  proceeded  to  make  a  meaeurement  of  lands 
which  he  was  not  justified  by  law  to  do  without  the  consent  of  the  other  co-sharer  ami 
the  other  co-sharer  objected  to  the  action  but  did  not  use  any  force  ; 

Held— That  the  objecting  co-sharer  ought  not  to  have  been  bound  down  under 
S.  107,  Cr.  P.  C. 

The  facts  of  the  case  will  sufficiently  appear  from  the  judgment. 

Babu  Atuhja  Churn  Bose  for  the  Petitioner. 

Babu  Monmolha  Natli  Mokherjee  for  the  Opposite  Party. 

The  Judgment  of  their  Lordships  was  as  follows :  — 

This  rule  was  granted  to  consider  the  propriety  of  an  order  under 
sec.  107,  Cr.  P.  C,  binding  down  the  second  party  to  keep  the  peace. 

The  first  party  and  the  second  party  are  joint  owners  of  certain 
lands  said  to  measure  about  five  hundred  bighas.  The  first  party, 
without  the  consent  of  his  co-owners  the  second  party,  proceeded  to 
make  a  measurement  of  the  lands  in  question  for  the  purpose  of  as- 
certaining how  much  land  had  been  diluviated  and  what  rent  the 
raiyats  were  liable  to  pay  :  and  this  action  of  his  was  objected  to  by  the 
other  side,  the  result  being  that  a  breach  of  the  peace  was  anticipated 
and  proceedings  under  sec.  107  of  the  Code  of  Criminal  Procedure  taken: 

It  has  been  contended  before  us  that  the  survey  and  measurement 
which  the  first  party  was  proceeding  to  make  was  illegal  and  that  the 
second  party  was  therefore  justified  in  objecting. 
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This  contentioQ  appears  to  be  borne  out  by  the  Bengal  Tenancy  Act. 
See.  90  of  that  Act  provides  that  **  a  landlord  shall  not,  without  the 
consent  of  the  tenant  or  the  written  permission  of  the  Collector,  be 
entitled  to  measure  land  more  than  once  in  ten  years  except  (amongst 
other  grounds  which  do  not  apply) :  where  the  area  of  the  tenure  or 
holding  is  liable  by  reason  of  alluvion  or  diluvion  to  vary  from  year  to 
year,  and  the  rent  payable  depends  on  the  area  "  and  sec.  188  of  the 
same  Act  declares  that  "  where  two  or  more  persons  are  joint  landlords, 
anything  which  the  landlord  is  under  this  Act  required  or  authorized 
to  do  must  be  done  either  by  both  or  all  those  persons  acting  together, 
or  by  an  agent  authorized  to  act  on  behalf  of  both  or  all  of  them." 

In  the  present  case  the  action  of  the  first  party  was  not  authorized 
by  his  co-sharer  the  second  party,  and,  therefore,  the  survey  and 
settlement  which  they  were  endeavouring  to  make  was  illegal.  The 
Courts  below  were  of  opinion  that  the  measurement  intended  was  not 
contemplated  by  the  Bengal  Tenancy  Act  but  we  think  that  in  this 
they  were  in  error. 

If  the  survey  and  settlement  were  illegal,  then  the  second  party  was 
justified  in  objecting.  It  is  n(»t  suggested  that  any  force  was  wsoA. 
Apart  from  this  both  parties  were  tried  together  but  only  the  second 
party  has  been  bound  over,  although  it  would  appear  that  nny  likeli- 
hood of  a  breach  of  the  peace  was  really  due  to  the  action  of  the  first 
party. 

We  think  the  rule  must  be  made  absolute  and  the  order  binding 
down  the  second  party  set  aside. 

Rule  made  alfioJutr. 


(9C,  W,  N.OIO.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Jan.  27     [CRIMINAL  REVISION  No.  178  of  1904.]     lOOo. 

Present  :  — Mr.  Justice  Henderson,  and  Mr.  Justice  Geidt. 

NITTYANUND  KANARAR,- Petitioner, 

Versus 

EMPEROR. 

Criminal  Procedure  Code  [Act  V  of  1898),  8.  520— Transfer  of  case,  Croinuh 
for— Circumstances — Bias. 

Where  circumstances  ore  snob  as  taken  by  themselves  do  not  show  any  l)ias 
on  th?  {art  of  Uie  Magistrate,   but  having  regard   tO  all  the  various  mattevB  taken 
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tx^gether  it  appears  that  the  acctiHcd  does  not  ucreasonably  apprehend   that  he  cannot 
have  a  fair  trial :. 

Held — That  under  thene  circumstances  the  case  ought  to  be  transferred  from  Uie 
file  of  the  Magistrate. 

The  material  facts  appear  from  the  judgment. 

Babu  Bepin  Chandra  MuU'ick  and  Sarat  Chandra  Roy  Chotcdhur't 
for  the  Petitioner. 

Babu  Snsh  Chandra  Choirdhunj  for  the  Crown. 

The  Judgment  of  the  Court  was  as  follows : — 

This  18  an  application  for  transfer  of  a  cas3  from  the  Sub-Divisional 
Officer  of  riubariah.  A  number  of  grounds  have  been  urged  before  us 
for  the  transfer. 

It  appears  that  dispute  have   been  going  on  for  some  time  with  re- 
gard to  the  settlement  of  a  particular  ehur.  In  the  first  place,  it  is  said  that 
a  number  of  cases  had  been  brought  against  the  uncle  of  the  Petitioner 
and  his  men  in  connection  with  these  disputes,    that  all  these  cases  were 
dismissed  and  in  some  of  them  at  all  events  it  was  found  that  they 
were  false  cases  instituted   at  the   instigation  of  one  Pundari   Kaksha 
Hazra.     These  cases  were  disposed   of  befoie  the  piesent  Sub-Divisional 
Magistrate  came  to  the  Sub-Division.     It  is  said  that  since  he  came,  a 
number  of  other  cases  have  been  brought,   some  against  the  Petitioner  s 
uncle  and   some  by  him  against  thi*  other  side.     Besides  the  present 
case  we  find   that  only  one  case  ha  I  been  brought  against  the  uncle  of 
the  Petitioner.    In  that  case  the  present  Sub-Divisional   Officer  issued 
summons  but  it  was  subsequently  dismissed   by  another  Magistrate. 
Two  cases,   however,   were  brought  by  the  uncle  of  the  Petitioner  and 
both  of  these  were  dismissed   by   the  present  Sub-Divisional   Officer, 
one  of  then   after  a   Police  enquiry  had  been  held.     With  regard  to 
the  first  case,   a  further  inquiry    has  been  ordered   and   with  regard 
to  the  other,   the   question   whether  a  summons  should   issue,   is  still 
pending. 

In  the  next  place,  reference  is  made  to  certain  other  matters. 
An  application  was  made  on  a  previous  occasion  to  another  Bench  of 
this  Court.  It  was  alleged  in  that  application  that  this  Sub-Divisional 
Magistrate  had  refused,  while  the  case  was  going  on,  to  grant  copies 
of  the  depositions  of  the  witnesses  for  the  prosecution  and,  further, 
that  he  had  declined  to  recall  witnesses  for  the  prosecution  uader 
sec.  257,  Or.  P.  C.  These  matters  were  dealt  with  by  the  Court :  and, 
although  the  Court  was  of  opinion  that  the  Magistrate  had  erred  in 
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refusing  to  grant  copies  and   to  recall  witnesses  for  the  prosecution,    it 
was  of  opinion  that  no  sufficient  ground  had  baen  ui  ide  for  the  transfer. 

This  matter  has  again  been  brought  forward  before  us  mainly  to 
show  that  taken  along  with  the  matters  to  which  reference  liad  b^en 
made,  and  with  other  matters  to  which  reference  will  be  made  the  Peti- 
tioners have  now  a  reasonable  apprehension  that  they  will  not  have  a 
fair  trial. 

The  next  matter  relied  upon  is  with  regard  to  the  cross -examination 
of  some  of  the  witnesses  for  the  prosecution. 

It  appears  that  various  questions  had  been  disallowed  during  the 
cross-examijiatioii  and  in  the  result  the  pleader  who  appeared  for  the 
Petitioner  in  this  case  retired  from  the  defence,  because,  it  is  said, 
he  felt  that  he  was  unable  owing  to  the  interference  of  the  Court  to 
cross-examine  the  witnesses  effectively  or  in  tlie  way  they  ought  to  be 
t»ros8-examined. 

Another  ground  was  that  Pundari  Kaksha  lla/ra  was  on  terms  of 
intimacy  with  the  Sub-Divisional  Magistrate. 

The  Sub-Divisional  Magistrate  was  called  upon  for  an  explanation. 
With  regard  to  Pundari  Kaksha  Ha/ra,  he  denies  that  he  is  on  terms 
of  intimacy  with  him  stating  that  he  had  made  his  acquainUmce  in  1900 
when  he  was  stationed  in  Cutback  and  that  he  wis  a  mere  casual 
acquaintance. 

As  to  the  question  of  disallowing  cross-examination,  he  has  ex- 
plained with  regard  to  one  out  of  three  specilic  instances  set  out  in  the 
petition  that  what  he  did  was  to  ask,  before  the  question  was  allowed, 
that  the  pleader  should  show  to  him,  how  it  was  relevant.  With  re- 
gard to  another  question,  he  says,  that  he  considered  it  was  mis- 
leading and  he  sufl^gefited  that  another  question  should  first  be  asked 
and  that  when  this  was  done  the  cross-examination  proceeded.  With 
regard  to  the  third,  he  explained  that  the  answer  which  the  pleader 
stated  he  desired  to  elicit,  had  already  been  given  by  the  witness. 
The  answer  which  had  actually  been  given  to  this  last  question  he 
refused  to  record  and  it  was  upon  this  apparently  that  the  pleader  re- 
tired from  the  defence. 

We  are  not  prepared  to  say  that  any  of  the  circumstances  which 
have  been  brought  to  our  notice  by  themselves,  show  that  there  is 
any  bias  on  the  part  of  the  Sub-Divisional  Magistrate  but  we  think  that, 
having  regard  to  all  the  various  matters   taken   together   which  have 
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been  relied  upon  as  grounds   for  a  tiansfer,  the  Petitioner  might  not  un- 
reasonably apprehend  that  he  might  not  have  a  fair  trial. 

Under  these  circumslances,  therefore,  we  think  that  it  would  be 
well  that  this  ease  should  be  transferred  from  the  file  of  the  Sub-Dtti- 
sional  Magistrate  to  the  District  Magistrate  who  may  transfer  it  to  any 
other  Magistrate  competent  to  try  the  cases.  We  accordingly  make  ibe 
rule  absolute. 

Ride  made  abfclutc. 


(U  C.  W.  N,  62L) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

March  8    [CRIMINAL  REVISION  No.  39  of  1905J    1905. 

Present :— Mr.  Justice  Henderson,  and  Mr.  Justice  Geidt. 
NITTYANUND  ROY  BAHADUR,  and  otheus.-Ist  PAR'iY-PfiTiTioSHis, 

Vcvaua 
PARESH  NATH  SEN,— 2nd  Vxnvi  Opposite  Pabtt. 

Crhnlnal  Procedure  Code  [Ad  V  of  1S98),  sec.  lioOmiasio.i  hy  aMagi9lratelo$UiU 
»jround6  of  hia  initiatory  order. 

A  Magistrate  is  bouud  to  stale  iu  his  iuitiutory  order  under  sec.  145,  Cr.  P.  C^ 
the  grounds  of  his  being  satisfied  as  to  the  likeliliood  of  a    breach  of  the   ]»cacc. 

In  a  case  initiated  uj)on  a  Police-report  or  other  infonnatioii  it  is  thcdut/ 
of  a  Magistrate  to  state  the  grounds  upon  which  he  acts. 

Where  the     initiatory   order    of  a    Magistrate   ran  as  follows : — **  Wherets  it 

appears  from   a  local  enquiry  held   by   me   on  that  a  dispute  likely  to  cans;  i 

breach  of  the  pence  txists  etc"  : 

Held— That  there  being  no  record  of  the  reault  of  the  local  investigation  made 
by  the  Magistrate  himself  the  liial  order  of  the  Magistrate  must  be  set  aside. 

The  facts  will  appear  from  the  judgment  :  — 

Mr.  JaclisoiK  aad  Bab  a  AIiOajj,  Gh^ran  Dose  for  the  Petitioners. 

Messrs.  Uavth,  B,  M.  Chattcrjue,    Babus    Preo   NaUi  Sen  and  Hem 

Chandra  Son  for  the  Opposite  Party. 

The  Judgment  of  the  Court  was  as  follows  :  — 

This  case  arises  out  of  a  proceeding  under  sec.  145,  Criminal 
Procedure  Code.  The  proceeding  was  instituted  on  the  6th  Julj 
last   by   an   order   made   under   sec.    115  (1)   which  commenced  thus: 
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"  Whereas  it  appears  from  a  local  enquiry  held  by  me  on  the  27th 
June  1901  that  a  dispute  likely  to  cause  a  breach  of  the  peace  exists, 
etc." 

It  has  baen  contended  that  this  order  is  bad  on  the  ground  that 
the  Magistrate  has  not  set  out  in  the  order  itseK  the  grounds  upon 
which  he  was  satisfied  that  a  breach  of  the  peace  was  likely  and  upon 
that  ground  a  rule  was  granted  to  show  cause  why  the  final  order 
made  in  the  proceedings  should  not  be  set  aside. 

The  section  provides  that  the  Magistrate  may  take  action  when 
he  is  satisfied  either  from  a  police-report  or  other  information  that 
a  dispute  likely  to  cause  a  breach  of  the  peace  exists  concerning  land, 
etc.  But  it  also  directs  that  he  must  state  grounds  of  his  being  so 
satisfied. 

In  the  present  case  it  appears  that  the  Magistrate  held  a  local 
inquiry  but  there  is  no  record,  as  far  as  we  can  ascertain,  of  the  in- 
formation obtained  by  him  in  the  course  of  that  inquiry.  Even  where 
a  Magistrate  acts  upon  a  police-report  or  upon  other  information,  he 
is  still  bound  to  state  the  grounds  upon  which  he  is  satisfied  that 
there  is  a  likelihood  o(  a  breach  of  the  peace.  As  authority  for  that 
proposition  it  is  sudicient  to  refer  to  the  following  cases  :  Th3  Queen- 
Empress  V.  Goblnd  Ghaiiira  Das  (I),  D!ianput  Sinj  v.  Chaltcrput  Sinfj 
(2),  Mohesli  Sowjir  v.  Narain  Baj  (3)  and  Jap  Mohan  Lai  v.  Ram 
Kumar  Gope  (4). 

Therefore,  as  the  Magistrate  has  omitted  in  the  initiatory  order 
to  state  the  grounds  of  his  being  satisfied  as  to  the  likelihood  of  a 
breach  of  the  peace  in  the  present  case,  we  think  the  final  order 
directing  one  of  the  parties  to  be  retained  in  possession  must  be  set 
aside  for  it  does  not  appear  that  the  case  is  one  which  cornea  within 
the  section  and  accordingly  he  had  no  jurisdiction  to  make  it.  In 
a  case  initiated  upon  a  p^Iicerepart  or  other  information  which  has 
been  reduced  to  writing,  reference  can  be  made  to  the  miterials  upon 
which,  the  Magistrate  acted  to  ascertain  whether  there  were  in  fact 
grounds  upon  which  he  might  have  acted  but  even  then  it  is  the 
duty  of  the  Magistrate  to  state  the  grounds  upon  which  he  was 
satisfied  that  there  was  a  likelihood  of  a  breach  of  the   peace.     In   the 


(I)    I.  L.  R.  20  ai.  520  (1893).  (2)    L  L.  R.  20  Cal.  513  (1893). 

13)    I.  L.  R.  27Cal.  981(iyO0).  (I)    I.  L.  R.  28  Cal.  110  (19U1). 
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present  case  there  being  no  record  of  the  result  of  the  loeal  investigation 
rai'ie  by  the  Migistrate  himself  there  is  nothing  to  which  reference  caa 
be  made. 

We,  therefore,  mike  the  rale  absolute  and  direct  that  the  final 
order  of  the  Magistrate  must  ba  sat  asitle.  We  think  it  mu3t  follow 
that  th3  order  as  to  cjsts  mn:  alsj  ba  S3l  asile  aiii  we  set  it  aside 
accordingly. 

Rule  made  ahadulc. 


IN  THE  niGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 
Feb.  6    [CRIMINAL  REVISION  No.  1230  ot  1904.]  1905. 
Pvescnl:  -Sir  Fraajis  Maclean,  0.  J.,  and  Mr.  Justice  Holniwool. 

XITYA   PAL,    AND    OTUiiUS,-    PtrilTlONEBS, 

Ver»u8 
BENI  MADHAB  GMOSE,- Opposite  Pahtv. 

Criin'nuil  Procedure  Cole  {Act  V  of  iS95,),  *».  4Sl — Appeal ^Smntniry  dU- 
mlas2l,  recording  of  reasons  for. 

Where  on  appeal  is  summarily  dismissed  under  s.  421,  Cr.  P.  C,  it  is  not 
necessary  that  the  reasons  for  the  decisions  should  be  recorded.  It  must  be 
taVeUf  if  an  appeal  is  summarily  dismisseJ,  that  there  were  no  suflicient  grounds 
for   interfering. 

Babu  Bepin  Behari  Gkoae  for  the  Petitioners  contended  that  tbe 
Appellate  Court  bad  not  recorded  a  proper  judgment  in  this  ca&e 
and  such  judgment  ought  therefore  to  be  set  aside. 

No  one  appeared  to  show  cause  against  the  Rule. 

The  Judgment  of  their  Lordships  were  as  follows:  — 

Maol^Bn  C-  ^» — In  my  opinion,  having  regard  to  the  laa- 
guage  of  sec.  421,  C.  Cr.  P.,  it  is  not  necessary,  where  an  appeal 
is  summarily  dismissed  under  that  section,  for  the  Magistrate  to  give 
any  reason  for  his  decision.  It  must  be  taken,  if  he  does  dismiss 
an  appeal  summarily,  that  he  considered  there  were  no  sufficient 
groundH  for  interfering.  I  entirely  agree  with  the  decision  in  the 
case  of  Bash  Behari  Das  v.    Bal  Gopal  Siiiifh  (1), 

The  language   of  sec.   421  seems  to  be  absolutely  clear. 
(1)1.  L.  R.  21  Cal.,  192  (1893). 
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I  have,  however,  read  the  judgment  in  this  case  and  I  do  not 
think  that  any  injustice  has  been  done.  This  is  not  a  case  for  re- 
vision.   The  rule  is  discharged. 

HolmwOOd,  J.-'I  agree. 

Rule  discharged. 


(9  0.   W.  N.    624,) 
IX  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 
Feb.  I     [CRIMINAL  REVISION  No.  1262  of  1904.]  1904. 
Preaeni'.—ilr.  Justice  Henderson,  and  Mr.  Justice  Geidt. 
RAM  KARAN  THAKUR,  and    otbers,— Petitionets, 
Versus 
EMPEROR,— Opposite  Party 

Cattle  Tre9pa$8  Act  [I  of  1878),  s.  10— jcho  may  seize. 

Where  an  indigo  factory  supplies  to  the  rnhjalA  the  seed  and  pays  for  the 
Inbonr  of  sowing  indigo  on  the  land  of  the  vaiyitA^  but  no  adranco  in  cash  is 
proved  to  have  been  made  by  the  factor)-,  the  factory  may  have  an  interest  in  the  crops 
flrrown,  but  it  has  not  an  interest  which  comes  within  Section  10  of  the  Cattle 
Trespass  Act,  and  a  seizure  of  the  bndaloes  of  the  raiyats  damaging  the  crops  by  a 
peon  of  the  factory  is  not  a  seizure  by  any  person  aathorised  to  make  it. 

The  facts  of  the  cage  will  appear  from  the  judgment : — 

Babus  Dasarathi  Snnijnl  and  Lakslimi  Narmjnn  Singh  for  the 
petitioners. 

No  one  appeared  to  show  cause. 

The    Judgment  of  their  Lorddhips  was   as  follows; — 

In  this  case  the  Petitioners  were  coavicteJ  under  sec.  147  of  the 
Penal  Code  under  the  following  circumstances;  - 

The  Petitioners  had  grown  indigo  on  their  own  land  for  the 
Dholi  Indigo  Factory  under  an  ao^reement.  It  does  not  appear  whether 
the  agreement  was  in  writing,  or  merely  verbal ;  but  so  much  has 
been  proved,  namely,  that  the  factory  supplies  the  seed  and  pays 
for  the  lobour  of  sowing,  the  raiyat  receiving  compensation  at  the 
rate  of  Rs.  12  p2r  big'aa  s)wq  with  iniigo,  a  yearly  account  being 
made  out  on  the  measurement  of  the  land. 
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If  a  raiyat  who  has  entered  into  an  agreement  fails  to  grow  indigo 
he  is  liaWe,  it  is  said,  for  damages  and  if  having  grown  indigo  be 
allows  it  to  be  destroyed  he  is  also  liable  to  be  sued  for  damages. 

In  the  present  case  ihe  first  cutting  of  the  indigo  grown  had 
been  made  and  delivered  to  the  factory,  but  before  the  second  cut- 
ting had  been  made  a  peon  of  the  factory  found  a  number  of  buf- 
faloes on  the  land  grazing  among  the  indigo  stumps.  He  seized  them 
and  was  taking  them  to  the  pound  when  the  Petitioners  with  five 
other  men  remonstrated  and  attacked  him  and  rescued  the  buf- 
faloes. 

It  is  not  denied  that  the  buffaloes  were  injuring  the  indigo, 
and  that  the  loss  would  fall  in  the  first  instance  at  least  on  the 
tictory. 

It  was  the  duty  of  the  peon,  it  has  been  found,  toi  look  after 
all  indigo  grown  for  the  factory  whether  upon  the  zerait  Imis 
of  the  factory  or  under  agreements  upon  the  lands  of  the 
raiyats. 

The  question  for  determination  before  us  now  is  whether  the  peon 
as  a  servant  of  the  factory  was  a  person  authorised  under  sec.  10 
of  the  Cattle  Trespass  Act  to  seiz3  the  buffaloes  which  were  damag- 
ing the  indigo  still  on  the  land.  That  section  empowers  the  cultivator 
or  the  occupier  of  any  land  or  any  person  who  has  advanced  cask 
for  the  cultivation  of  the  crop  or  the  produce  on  the  land ;  or  the 
vendee  or  the  mortgagee  of  such  crop  or  produce  or  any  part  thereof 
to  seize  or  cause  to  be  seized  any  cattle  trespassing  upon  such  land 
and  doing  damage  to  any  crop  or  produce  thereon  to  take  or  cause 
them  to  be  taken  to  the  pound. 

Now  the  factory  was  neither  the  cultivator  nor  the  occupier  of  the 
land.  It  has  not  been  found,  and  there  is  no  evidence  to  show  that 
the  factory  had  advanced  cas7i  for  the  cultivation  of  the  crop.  Moreover 
it  cannot  be  said  that  the  factory  was  the  vendee  or  the  mortgagee 
of  the  crop  which  was  still  on  the  land.  The  crop  was  no  doubt 
grown  for  the  factory  under  an  agreement  by  which  in  du^  course 
the  second  cutting  was  to  become  the  property  of  the  factory  when 
severed.  It  was  remarked  by  the  Sessions  Judge  that  there  could 
be  no  reasonable  doubt  that  the  factory  had  ''an  intereat  of  one  kind 
or  another  which  would  bring  it  within  the  section"  (sec.  10  of  the 
Cattlo  Trespass  Act)  but  he  did  not  state  what  in  his  opinion  that 
intf  rest  really  is.    We  agree  that  the  factory  had    an  interest  iu  the 
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crop,  but  it  has  not  been  shown  that  the  interest  Is  one  which  comes  within 
the  section.  It  may  be  that  money  had  been  advanced  for  the  cultiva- 
tion of  the  indigo  but  it  has  not  been  found  and  we  liave  ascertained 
from  the  record  that  there  is  no  evidence  that  there  was  in  this  case  any 
advance  made. 

We  iind  that  the  seizure  of  the  buffaloes  was  not  a  seizure  by  any 
person  authorised  to  make  it.  There  is  nothing  to  show  there- 
fore that  the  Petitioners  were  not  justified  in  preventing  their  buf- 
ftJoes  from  being  taken  to  the    pound. 

The  rule  must  accordingly  be  made  absolute.  The  fine,  if  paid, 
must   be  refunded. 

Utile   made   absolute. 


(1   G.L,J.^3L*) 

IN  THI-:  HKiH  COURT  OF   JUDICATIRE  AT  CALOllTA. 

Jan.  20  [CRIMINAL  REVISION  No.  1231  of  1904.1  1905. 

Prc&nU  : — Mr.  Justice  Henderson  and  Mr.  Justice  Geidt. 

BAXWARI  LAL  MCKHOPADHYA,  and  Asoraitn. 
Versus 
HRIDAV    CHAKRAVARTI,  and  otuers. 

CWc  of  Cnninuil  Procedure  (Act  V  of  1S98)  Sec.  H.**,  eul-dce.  I  OrJer, 
formal,  nmlcr  SubSec,  1,  //  neeeasary  aheoluteltj  —J urisd'tcfion — Arhitratorn,  dc- 
tWion  of  fjuestlon  aa  to  adual  lyoaaenaion  btj  —  DdUfjation,    'if  legal. 

The  making  of  a  formal  order  under  sub-seo.  1  of  Sec.  H5,  Code  of  Criminal 
Procedure  is  absolutely  necessarj*  to  the  initiution  of  proceedings  under  the  section, 
*nd  an  onii^cdon  to  make  such  an  order  and  to  draw  up  a  proceeding  under  the  sub- 
BecUou  is  a  question  of  jurisdiction  which    renders  all  the  pioceedings  invalid. 

Semhle.  See.  145  Or.  P.  Code  does  not  contemplate  that  the  •piestion  as  to  who 
is  in  actual  possession  should  be  delegated,  even  by  consent  of  parties,  to  arbitrators. 
The  section  directs  the  Magistrate  himself  to  i-eceivo  tho  evidence  addu(e<l  by  the 
parties  and  on  a  consideration  thereof  to  come  to  a  decision. 

Application  by  the  Second  party   to  a  Proceeding  under   St^c.  145 
Cr.  P.  Code. 

Proceeding  under  Sec.   14>  Cr.  P,   Code. 

The  material  facts  appear  sufficiently  from  the  judgment. 

Babu  Jyoti  P:'asad  Sarbadhikavl  for  the  Petitioner. 

Babu   Dirjamhar  Chatterjee  for  the  Opposite  parly. 
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The  judgment  of  the  Court  was  delivered  by 

H^ndarSOlf  y  J.— In  this  case  it  appears  that  the  Police  reported 
that  there  was  a  dispute  with  regard  to  certain  lands  and  a  breach  of  the 
peace  was  likely  to  take  place,  upon  which  proceedings  were  taken 
against  both  parties  on  the  28th  June  1901  under  Sec.  107,  Cr.  P.  C« 
Subsequently  the  pleaders  for  both  parties  appeared  and  contended  that 
the  proceedings  should  have  been  taken  unde  r  Sec.  145,  Cr.  P.  C.  aud 
the  question  of  actual  possession  decided.  Accordingly  the  case  wa 
adjourned  until  the  30th  July  in  order  that  the  parties  might  adduce 
evidence  with  regard  to  their  respective  claims  to  possession. 

On  the  17th  of  August,  however  after  a  certain  amount  of  evidence 
had  been  recorded,  the  matter  was,  on  the  joint  petition  of  both  parties, 
referred  to  arbitration  but  on  the  following  day  tha  Second  party,  the 
petitioners,  made  an  application  to  the  Court  to  cancel  the  reference  to 
arbitration. 

They  stated  that  their  witnesses  had  been  threatened  ami  they 
feared  that  they  would  not  dare  to  give  evidence  for  fear  of  the  andas  of 
the  zemindar  of  Manbazar  who  were  looking  after  the  case  on  the  other 
side. 

The  Magistrate  refused  to  withdraw  the  case  from  arbitrators. 

The  arbitrators  having  made  an  award  on  the  21st  August  finding 
that  the  first  party  was  actually  in  possession,  the  Magistrate  on  the 
20th  of  August  passed  an  order  in  whicb,  after  stating  that  he  had 
considered  the  effect  of  the  evidence,  he  found  that  the  first  party  was  in 
actual  possession,  and  he  went  on  to  state  that  the  arbitrators  to  whom 
the  parties  had  referred  their  dispute,  have  made  an  award  in  sup- 
port of  that  finding. 

It  appears  that  when  the  application  was  made  by  the  pleaders 
that  the  matter  might  be  dealt  with  under  Soc.  145,  no  proceeding 
was  drawn  up  under  subsection  1  of  that  section.  But  from  that 
point,  it  would  seem  that  the  proceedings  were  treated  as  if  t^^^ 
were   being  had  under  Sec.   145. 

It  has  been  contended  before  us  that  inasmuch  as  no  proceed- 
ing under  subsection  1  of  Sec.  145  was  drawn  up,  all  sub^equea* 
proceedings   were  without  jurisdiction. 

It  has  been  held  in  a  number  of  cases  that  the  making  ^.  * 
formal  order  under  Sub-sec.  1  is  absolutely  necessary  to  thei^'^' 
ing  o!  proceedings  under  this  chapter. 
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The  question  is  one  of  jurisdiction  and  we  are  of  opmiou  that 
the  objection  taken  is  a  valid  one. 

Apart  from  this,  although  it  may  not  perhaps  be .  a  question  of 
jurisdiction,  we  think  that  the  Magistrate  would  have  exercised,  a 
wiser  discretion  if  upon  the  application  made  by  the  Second  party 
to  withdraw  from  the  arbitration,  he  had  cancelled  the  reference. 
The  procedure  laid  down  by  tbe  section  api)arently  does  not  con- 
template that  the  question  as  to  who  is  in  actual  possession  should 
be  delegated,  even  by  consent  of  tbe  parties,  to  arbitrators.  The 
section  directs  the  Magistrate  himself  to  receive  the  evidence  pro- 
duced by  the  parties  and  on  a  consideration  thereof  to  come  to  a 
decision.  Upon  the  first  ground  mentioned  by  us,  the  Rule  must 
be  made  absolute  and  the  order  set  aside. 

Rule  made  ahaolute. 


(1  C.  L.  J.  4oi.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Nov.  30  [CRIMINAL  REIVISON  No.  780  op  1904.]   1904. 

Pi'eaent : — Mr.  Justice  Henderson  and  Mr.  Jilstice  Geidt. 

NUNDO  GOPAL  CHATTERJEE, 
Versus 
KUSUM  KUMAR  BANERJEE. 

Code  of  Criminal  Procedure  [Act  V  of  1898)  Sec.  i^S— Public  nuiaance, 
abatement  of-- Magistrate,  juriediction  o/--Bonn  fide  claim  of  right—Juiadic' 
t'fon,  ouster  of^Deciaion  aa  to  the  Bonnfides  of  clahn,  if  necesaary—Right  of  icay, 
of tst ruction  to. 

It  does  not  follow  that,  because  llie  land  over  which  a  right  of  way  is 
claimed,  belongs  to  a  particular  person  that,  therefore,  that  person  must  necessarily 
Ije  acting  honafide  when  he  denies  that  there  is  a  way  over  liis  land. 

The  questien  of  honafidea  of  a  claim  is  a  matter  of  fact  which  has  to  be 
enquired  into  like  any  other  question  of  faci. 

When,  however,  there  is  in  fact  a  bonalKlc  claim  of  right  in  a  case  in  which 
ii  person  18  required  to  remove  a  nuisance,  the  Magistrate's  jurisdiction  is  ousted 
and  he  has  no  power  to  make  an  order  'inder  Sec.  133  of  the  Code  of  Criminal 
Procedure. 

Application  by  Nando  Gopal  Chatterjee,  against  whom  an  order 
was  made  under  Sees.  133  and  137  Cr.  P.  Code,  calling  upon  him  to  remove 
an  obstruction,  a  fen'^  put  up  by  him  on  a  road. 
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The  facts  of  the  case  are  shortly  as  follows : — 

On  the  14th  April  1904,  the  Police  on  the  complaint  of  one  Koaum 
Kumar  Banerjee  made  a  report  that  a  passage  to  a  public  ghat  used 
by  four  or  five  hundred  women  had  been  fenced  by  the  Petitioner  so 
as  to  prevent  people  having  a'teess  to  the  water.  Thereupon  the  Joint 
Magistrate  of  Alipore  drew  up  a  proceeding  under  Sec.  133  Cr,  P. 
Code  and  issued  a  notice  on  the  Petitioner  to  show  cause  why  the 
obstruction  complained  of  should  not  be  removed,  and  then  made 
over  the  case  to  a  Deputy  Magistrate,  who  held  that  the  ghat  was  a 
public  one,  and  directed  the  removal  of  the  obstruction  and  made 
the  conditional  order  under  Sec.  133  Cr.  P.  C^de  absolute  under  Sec. 
137  of  the  Code. 

Babu  Atulija  Charan  Boae  for  the  Petitioner. 

Babus  Dasarthi  t^anyal  and  Amavendra  Nath  Boss  for  the  Opposite 
party. 

The  judgment  of  the  Court  was  delivered  by 

06ldty  Ja— This  is  a  Rule  calling  upon  the  District  Magistrate  to 
show  cause  why  the  order  of  the  Deputy  Magistrate  directing  the 
petitioner  to  remove  the  obstruction  from  a  ghat  should  not  be  set 
aside  on  the  grouncl.  that  there  was  a  bona  fide  dispute  as  to  the 
existence  of  a  public  road,  the  tank  and  land  being  admittedly  in  the 
possession  of  the  petitioner  and  that  consequently,  the  Magistrate 
had  no  jurisdiction  in  the  matter.  A  copy  of  the  Rule  was  also 
served  on  the  person  at  whose  instance  the  order  was  made  and  the 
matter  has  been  argued  before  us  by  the  pleaders  of  both  parties. 
The  Deputy  Magistrate  has  found  that  the  ghat  which  is  the  subject 
of  these  proceedings  is  a  public  ghat  used  by  four  or  five  hundred 
men  and  women,  that  the  tank  is  the  only  fresh  water  tc^k  in  the 
village  and  that  the  villagers  have  for  the  last  40  or  50  years  been 
using  the  tank,  there  being  two  ghats,  one  on  each-  side  of  the 
tank,  one  of  these  ghats  being  used  by  the  men  and  the  other  by 
the  females. 

It  is  on  this  latter  ghat  that  the  petitioner  has  placed  a  fence 
so  as  to  prevent  people  having  access  to  the  water. 

It  is  contended  by  the  learned  pleader  who  appears  for  the  petitioner 
that  the  Magistrate's  jurisdiction  has  l)een  ousted  by  reason  of  the 
circumstance  that  the  petitioner  made  a  honafide  claim  that  there 
was  no  right  of  way  :   and   in   support  of  the  bona  fides  of  his  client's 

To  he  continued. 
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claim,  he  points  to  the  fact  that  the  person  at  whose  instance  these 
proceedings  were  taken,  has  admitted  that  the  land  on  which  the 
obstruction  has  been  placed,  is  the  petitioner's  land.  He  accor- 
dingly argues  that  in  this  state  of  things  there  can  be  no  doubt  as  to 
tne  honafidea  of  the  petitioner's  claim. 

With  this  argument,  we  are  not  able  to  agree.  It  does  not 
follow  that,  because  the  land  over  which  a-  right  of  way  is  claimed, 
belongs  to  any  particular  person  that,  therefore,  that  person  must 
necessarily  be  acting  bojia^^des  when  he  denies  that  there  is  a  right 
of  way  over  his  land.  The  honafidea  or  not  of  the  petitioner's  denial 
is  a  matter  of  fact  which  has  to  be  enquired  into  like  any  other 
question  of  fact.  With  the  proposition  laid  down  by  the  learned 
pleader  for  the  petitioner  that  when  there  is  a  hojiafide  chitn.  of 
right  in  a  case  like  this,  the  Magistrate's  jurisdiction  is  ousted  and 
he  has  no  power  to  make  an  order  under  Sec.  133,  we  are  in  thorough 
agreement ;  we  have  only  to  consider  whether  there  has  been  any 
decision  on  the  question  of  the  bonafides  of  thepetitioner's  claim. 

We  think  that  the  finding  towards  the  end  of  the  Depnty 
Magistrate's  judgment  is  a  clear  indication  on  his  part  as  to  the 
honafidea  of  the  petitioner's  claim ;  for  he  says  that  the  obstruction 
has  been  placed  on  his  ghat  in  consequence  of  the  petitioner  ^  aving 
an  enmity  with  certain  persons  who  have  been  called  on  b  lalf  of 
the  complainant  including  the  complainant.  This  is  in  effect  f  iriding 
that  the  petitioner's  action  was  not  a  bonafide  assertion  of  i  claim 
but  an  attempt  to  cause  inconvenience  and  annoyance  to  pe^^v^ns  with 
whom  he  ^as  at  enmity. 

We  are  accordingly  of  opinion  that  we  should  not  interfere  with 
the  Deputy  Magistrate's  order  and  this  Rule  is  accordingly  dis- 
charged. 

Rule  discharged. 
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ABDUL  OHANI  V.  EMPEBOB. 

{2  A.  L.  J. ,  411.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

May  5    [CRIMINAL  REVISION  No.  118  of  1905.]    1905 

Present :— Mr.  Justice  Enox. 

ABDUL  OHANI  v.  EMPEROR. 

X.-TF.  P.  MunkipalitieB  [Aot  I  of  1000\  8.  69  {2)— 0 fence  under  Speeitd  Aet, 

Where  an  offence  is  an  offence  onder  a  Special  Aot,  the  gailt  of  the  accased  oaght 
to  be  strictly  proved. 

Application  for  Revision  of  an  order  (September  6,  1904)  of  H.  W. 
Pike,  Esq.,  District  Magistrate  of  Jhansi,  affirming  an  order  (August  3, 
1904)  of  Babu  Rang  Bahadur  Varma,  Magistrate  of  the  2nd  Class, 
of  Jhansi. 

The  facts  and  arguments  sufficiently  appear  from  the  judgment  of 
the  Court. 

Satya  Chandra  Mukerii,  for  the  Applicant. 
W.  K.  Porter,  A.  O.  A,,  for  the  Crown. 
The  following  judgment  was  delivered  by 

KnoXy  J  a — ^Maulvi  Abdul  Ghani  has  been  convicted  of  an  offence 
under  section  69,  sub-section  2,  of  Act  No.  I  of  1900.  The  case  for  the 
prosecution  is,  that  with  intention  to  defraud  the  Board,  he  introduced 
within  Octroi  limits  of  the  Municipality  of  Jhansi  a  tanned  hide  on  the 
14th  May  last.  The  evidence  for  the  prosecution  is  of  the  most  meagre 
description.  There  is  evidence  to  show  that  a  parcel  was,  on  a  date, 
which  is  not  sworn  to,  made  over  to  Abdul  Ghani.  There  is  not  in 
the  evidence  a  positive  assertion  that  the  exhibit  ''A  A'*,  which  has 
been  filed  in  the  case,  is  the  receipt  that  was  given  for  the  parcel,  hat 
assuming  that  it  is,  the  contents  are  described  as  a  bundle  of  tanned 
leather.  There  is  absolutely  no  evidence  on  the  record  showing  that 
tanned  leather  is  an  article  liable  to  pay  octroi,  when  introduced  within 
the  Municipality  of  Jhansi.  The  only  evidence  bearing  upon  the  intio- 
duction  is  a  statement  by  a  witness,  Suraj  Sahai,  to  this  effect :  "  I 
cannot  tell  when  Maulvi  Ghani  (the  accused)  took  the  parcel,  he  most 
have  taken  it  inside  the  Municipal  limits."  At  this  point  the  witness 
evidendy  felt  some  difficulty  regarding  the  statement  he  was  making, 
because  he  goes  on  to  add  ''  at  least  this  is  the  presumption  until  he 
proves  that  he  did  not  take  it."  Had  this  evidence  stood  by  itself,  it 
is  obvious  that  it  is  evidence  upon  which   no  conviction  could  be 
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obtained.  The  prosecution  seek  to  make  this  evidence  effective  by  pray- 
ing in  aid  the  statement  of  the  accused.  He  does  admit  having  taken 
delivery  of  the  parcel,  the  receipt  of  which  is  evidenced  by  the  receipt, 
Exhibit  "  A  A,"  but  he  adds  "  I  did  not  take  it  within  the  Municipal 
limits.  I  disposed  of  it  then  and  there  to  Shams-ud-din  Ismail,  shoe- 
seller,  at  the  Railway  Station.''  Because  the  accused  was  a  merchant 
and  does  not  produce  his  books  and  says  he  has  no  memorandum  of  cash 
sales,  the  Courts  below  have  drawn  the  presumption  that  it  is  proved, 
because  his  defence  is  false,  that  he  has  introduced  the  particular 
article,  and  that  it  is  an  article  liable  to  pay  octroi  within  the  Municipal 
limitsof  Jhansi.  The  offence  is  an  offence  under  a  special  Act  and  the 
guilt  of  the  accused  ought  to  be  distinctly  proved.  In  the  present  case 
I  do  not  think  the  proof  is  suflScient.  The  case  is  cue  in  which  reliance 
has  not  ^been  placed  on  the  strength  of  the  prosecution,  but  on  the 
weakness  of  the  defence.  I  set  aside  the  conviction  and  sentence  and 
direct  that  the  duty  and  fine,  if  paid,  be  refunded. 

Application  allowed. 


{2  A.  L.  J.,  444.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 
Dec.     23   [CRIMINAL  APPEAL  No.  454  op  1904.]    1904. 
Present :— Mr.  Justice  Knox  and  Mr.  Justice  Blair. 
SRIKANT  V.  EMPEROR. 

Indian  Ve}ial  Code  {Act  XLV  of  1860)  88.  4G5,  467 — Forgery  of  cheque  ^Ejtpert 
etidence  as  to  Tiandicriting. 

To  base  a  convictioa  upon  the  opinion  of  an  expert  in  handwriting  is,  as  a  general 
rule,  rery  unsafe. 

When  it  is  sought  to  conviot  a  clerk  employed  in  an  office  of  forgery  upon  the 
supposed  similarity  between  his  handwriting  and  that  of  some  fragmentary  pieces  of 
writing  npon  which  the  charge  is  based,  the  prosecution  should  make  an  attempt  to 
show  that  the  accused  is  the  only  man  in  the  office  who  could  have  written  the  forged 
documents.  ^^ 

Criminal  Appeal  from  the  order  (June  6,  1904)  of  E.  H.  Ashworth, 
Esq.,  Offg.  Sessions  Judge  of  Allahabad,  convicting  the  appellant  of 
an  ofEence  under  sections  4G5  and  467  of  the  Indian  Penal  Code  and 
sentencing  him  to  seven  years'  rigorous  imprisonment. 

The  facts  were  as  follows  :— 


Digiti; 


zed  by  Google 


354  Tab  Criminal  Law  Journal  Reports.  [Vol.  II. 

SUIKAKT  V.  E^IPEEOB. 

On  the  7tb  August,  190i,  some  person,  who  has  not  yet  been  traced, 
presented  for  payment  a  forged  draft  for  Rs.  900  and  a  forged  forward- 
ing letter  which  purported  to  have  been  sent  by  the  Allahabad  Bank 
Limited.  The  draft  was  upon  the  firm  of  Binsi  Lai  Abir  Chand  of 
Jabalpore.  It  was  duly  honoured  and  the  presenter  received  payment  of 
Us.  900.  The  forged  draft  and  the  forirarding  letter  are  referred  to  as 
Exhibits  A  and  13  in  the  judgment  of  the  High  Court  which  is  given  be- 
low. About  a  year  afterwards  another  forged  draft  purporting  to  have 
been  drawn  by  the  same  Bank  for  Rs.  5,000  and  a  forwarding  letter  of 
the  s'.  3  were  presented  to  the  Agra  Branch  of  the  Alliance  Bank  of 
Simla  nd  duly  paid.  On  this  oscasion  the  parson  who  presented  it 
for  p  ment  aad  to  whom  the  sum  of  Rs.  5,000  was  paid,  was  traced  to 
be  or  Gopal  Dass,  a  clerk  in  the  Allahabad  Bank  Limited.  He  was  pro- 
secu  id  by  the  AHiihabad  Bank  for  uttering  the  forged  draft  and  senten- 
ced to  undergo  rigorous  imprisonment  for  fonr  years  by  the  Sessions 
Judge  of  Allahabad,  and  the  conviction  and  sentence  were  upheld  by 
the  High  Court.  The  forged  draft  for  Rs.  5,000  and  its  forwarding 
letter  are  referred  to  as  Exhibits  X-3  and  X-4  in  the  Judgment  of  the 
High  Court. 

The  accused,  Sri  Kant,  who  was  another  clerk  in  the  same  Bank, 
was  prosecuted  under  sections  465  and  467  of  the  Indian  Penal  Code 
for  forging  the  draft  (Exhibit  A)  and  its  forwarding  letter  (Exhibit  B) 
which  were  presented  and  cashed  at  Jubbulpore. 

The  accused,  it  appeared,  was  employed  in  the  ordinary  course  of 
business  to  prepare  three  drafts  {i.e.,  to  fill  in  the  printed  form  of  drafts 
for  the  signature  of  the  Manager)  on  the  6th  August,  1902.  According 
to  the  practice  prevailing  in  the  Bank,  if  in  filling  the  foil  of  the  draft, 
the  clerk  happens  to  spoil  it,  he  copies  it  on  the  next  foil  and  writes  on 
its  counterfoil,  '*Copied.  No.  so  and  so."  In  the  case  of  one  of  the  three 
drafts  (No.  75/373)  that  the  accused  had  to  prepare  on  August  6,  1902, 
the  foil  was,  it  was  alleged,  spoiled  and  written  on  the  next  one.  On  the 
counterfoil  of  this,  which  was  mxrked  as  Exhibit  D-4,  were  written  the 
words  "copied  N  3.  75/373."  The  theory  of  the  prosecution  was  that 
this  foil  was  used  for  forging  the  draft  A,  and  that  the  foil  of  the  forged 
draft  fitted  in  with  this  counterfoil,  on  which  the  words  "copied  No. 
75/373"  were  writte::  by  the  accused.  The  prosecution  was  based  on  this 
fact,  as  well  ai  on  the  opinion  of  one  Charles  Hardless,  who  holds  the 
office  of  ^'Expert  in   handwriting  to  the  Government  of  Bengal",  supple* 
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mented  by  the  evidence  of  Mr.  Mclntyre,  Assistant  Manager  of  the  Bank, 
and  a  number  of  specimens  of  the  handwriting  of  the  accused  for  com- 
parison. It  was  admitted  by  the  prosecution  that  the  forged  draft  A 
and  its  forwarding  letter  B  were  written  in  a  disguised  hand,  and  both 
the  expert  and  Mr.  Mclntyre  deposed  to  their  discovering  certain  features 
in  the  forged  draft  and  letter,  which  were  characteristic  of  the  hand- 
writing of  the  a?<5U3ed,  of  which  numerous  specimens  were  put  on  the 
record.  The  other  forgeries,  Exhibts  X-3  and  X-t,  which  were  uttered 
by  Gopal  Dass,  were  also,  according  to  both  the  prosecution  and  the 
defence,  written  by  the  same  hand  which  wrote  Exhibits  A  and  B. 

The  Sessions  Judge  held  that  the  foil  on  which  the  forgery,  Exhibit 
A,  was  written,  was  veiy  clearly  not  the  foil  of  which  D-4  was  the  counter- 
foil, but  he  convicted  the  accused  all  the  same  on  the  evidence  of  the 
expert  and  Mr.  Mclntyre  and  his  own  conclusions  formed  on  a  compari- 
son of  the  forgeries  with  the  genuine  and  admitted  handwriting  of  the 
accused.    The  accused  appealed  to  the  High  Court. 

iSir  Walter  Golvin  C  Dillon^  B  K.  Sorabji^  Sundar  Lai  and  Madan 
Mohan  Malaviyj,  for  the  appellant. 

C.  R088  Alston,  for  the  Crown. 

The  judgment  of  the  Court  was  delivered  by 

Blair,  J.— Sri  Kiat  Brahman  his  been  convicted  of  offences 
under  sections  407  and  405  of  the  Indian  Penal  Code  and  sentenced  to 
imprisonment  on  each  count,  the  sentences  to  run  concurrently.  The 
evidence  for  the  prosecution  will  be  found  summarised  at  page  30  of 
the  printed  book.  The  learned  Judge  held  that  he  might  convict  the 
accused  relying  only  on  the  evidence  of  an  expert  in  handwriting.  We 
need  hardly  point  out  that  to  base  a  conviction  upon  the  opinion  of  an 
expert  in  handwriting  is,  as  a  general  rule,  very  unsafe.  There  may  be 
cases  in  which  the  handwriting  concerned  is  of  such  a  peculiar  character 
and  discloses  so  many  variations  from  the  ordinary  standard  that  the 
coaclusion  woull  be  morally  irresistible.  Such  cases,  however,  are 
very  rare.  But  the  prosecution,  as  the  learned  Judge  points  out,  relied 
not  merely  on  the  evidence  of  the  expert  and  of  Mr.  Mclntyre,  the 
Assistant  Manager,  whose  signature  was  forged,  but  very  strongly  on 
facts,  which  they  considered,  proved  inferentially  that  the  accused  not 
only  forged  the  draft,  but  also  stole  it  from  the  draft  book, 

[Their  lordships  after  discussing  these  facts  continued  : — ] 
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Thas  we  are  left  in  the  case  with  the  evidence  of  the  expert  and 
the  farther  fact  that  Sri  Kant  as  a  writer  of  drafts  before  the  7th  October 
1902,  had  the  opportunity  of  taking  away  a  draft  form.  As  r^^ards 
the  latter  of  these  two  pieces  of  evidence  we  say  at  once  that  the  argu- 
ment as  put,  and  the  evidence  which  supports  it,  is  not  sufficiently  exhaus- 
tive. All  that  has  been  established  is  that  Sri  Kant  might  have  stolen 
the  draft,  but,  as  the  evidence  shows,  so  also  might  any  other  derk, 
employed  in  the  same  department,  have  stolen  it.  As  regards  the 
evidence  of  the  expert  the  learned  counsel  put  before  us  with  great  labour 
and  pains  and  remarkable  ingenuity,  twenty-five  different  pcunts  of 
similarity,  which  he  claimed  could  be  found  in  exhibit  A,  exhibit  B, 
exhibit  X-3,  and  exhibit  X-4,  and  all  of  which  he  pressed  upon  us  as 
points  to  be  found  in  the  handwriting  admitted  to  be  that  of  the  ac- 
cused. His  argument  was  that  the  concurrence  of  so  many  points  of 
similarity  between  the  exhibits  above  mentioned  and  the  handwriting  of 
the  accused  had  a  cumulative  force,  which  made  any  other  inference 
than  this  impossible.  A  great  number,  indeed  the  majority  of,  the 
points  of  similarity  to  which  our  attention  was  drawn,  had  in  themselves 
no  evidential  force.  Many  of  them,  too,  had  to  be  explained  by  the 
theory  that  what  would  have  been  otherwise  similar  was  more  or  less 
disguised,  and  that  the  similarity  was  a  similarity  in  disguise.  We  gave 
full  attentiou  to  what  the  witnes3  Hardless  considered  a  very  strong  piece 
of  evidence,  viz.,  that  the  writing  on  the  forgery  was  what  he  called  heavy 
hand  and  the  writing  in  the  '0*  series  was  a  light  hand.  (This  is  a  series 
oC  documents  which  is  admitted  to  be  in  the  handwriting  of  Gopal  Dass). 
This  is  too  uncertain  to  act  upon.  It  may  well  be  that  some 
person  whose  handwriting  was  ordinarily  light,  would  carefully  suppress 
that  evidence  of  identity  when  he  came  to  forge  a  doctunent.  The 
traces  of  the  attempt  to  render  the  writing  such  as  would  be  written  by 
what  is  called  a  heavy  writer,  are  strikingly  manifest  in  exhibit  A.  In 
exhibit  B,  on  the  other  hand,  the  writing  generally  is  done  by  a  hand 
conside  rably  lighter  than  the  writing  in  exhibit  A'  There  is  in  exhibit 
B,  the  letter  %'  which,  in  our  opinion,  is  a  very  remarkable  letter  and 
looks  a  most  naturally  formed  letter,  to  which  no  parallel  has  been 
shown  us  in  the  writing  of  the  accused.  If  the  accused  is  to  be  con- 
victed on  the  evidence  upon  the  record,  he  is  practically  to  be  convicted 
upon  the  supposed  similarity  between  his  handwriting  and  that  of  the 
two  fragmentary  pieces  of  writing,  upon  which  the  charge  is  based. 
The  real  difficulty  in  this  case  is  that  the  prosecution,  although  they 
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made  every  attempt  to  establish  that  the  writing  of  the  forged  exhibits 
is  unlike  that  of  Qopal  Dass  and  like  that  of  Sri  Kant,  have  made  no 
real  attempt  t^>  show  that  Sri  Kant  is  the  only  man  in  the  Bank  who 
coald  have  written  the  forged  exhibits.  Having  regard  to  our  experience 
which  is  that  persons  of  similar  education  and  employment  and  also 
employed  together  have  a  strong  tendency  to  assimilate  their  handwrit- 
ings, we  feel  that  this  is  a  serious  lacuna  in  the  case  for  the  prosecution 
and  that  we  have  no  alternative  but  to  allow  this  appeal.  We  allow 
this  appeal,  set  aside  the  conviction  and  sentence,  and  acquit  Sri  Kant 
of  the  offence  of  which  he  is  charged.    As  he  is  on  bail,  the  bail  will 

be  discharged. 

Contiction  qua$hed. 


(2  A.  L.  J.  475,) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

[CRIMINAL  REFERENCE  No.  218  of  3905.] 

May  19  1905. 

Present :— Mr.  Justice  Banerji  and  Mr.  Justice  Richards. 

EMPEROR  «.  CHIRKUA. 
Code  of  Crifiiiiial  Procedure  [V  of  1898),  seetions  303 ,  307 —wtanimotis  verdict  of 
jury  not  interfered  with. 

The  mere  fact  that  apon  consideration  of  all  the  evidence  before  the 
Court,  a  Jadge  would  have  arrived  at  a  conclusion  different  from  that  arrived 
at  by  the  jury  would  not  justify  the  High  Court  in  interfering  with  their  unanimous 
verdict. 

The  verdict  of  the  jury  being  quite  free  from  ambiguity,  the  Sessions  Judge 
was  not  quite  correct,  under  the  provisions  of  section  303  of  the  Code  of  Criminal 
Procedure,  in  asking  questions  of  the  jury,  and  the  High  Court  declined  to  consider 
their  answers. 

Criminal  Reference  (AprU  24,  1905)  by  W.   D.    Burkitt,    Esq., 
Sessions  Judge  of  Allahabad. 

The  accused  was  charged  with  the  offence  of  rape  on  the  person 
of  a  girl,  named  Granwan,  aged  10  years,  and  was  tried  by  a  jury. 
The  jury  found  him  "  not  guilty''  of  the  offence  with  which  he  was 
charged.  Thereupon  the  Court  put  the  jury  several  questions,  which 
are  recorded  below  with  the  answers : — 

().— Do  you  find  that  she  suffered  iniury  by  rape  as  alleged  by  the 
prosecution  ? 
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4..— Yes,  but  we  do  not  consider  that  the  rape  could  have  been 
caused  by  a  full  grown  man  like  the  accused,  and  if  so,  we  do 
not  consider  that  Musammat  Ganwan  could  have  walked  home  unaided 
as  alleged. 

§.— Do  you  find  that  injuries  were  caused  by  a  hliunti  as  alleged 
by  the  defence  ? 

.4. — No,  wo  do  not  believe  that. 

§.— How  do  you  find  the  alleged  injuries  were  caused  V 

A.— Probably  by  some  boy  having  connection  with  her,  or  else  by 
something  being  purposely  shoved  into  her  private  parts. 

The  case  came  up  to  the  High  Court  in  reference  under  secti<m 
307  of  the  Code  of  Criminal  Procedure,  the  District  Judge  having 
disagreed  with  the  verdict  of  the  jury. 

Neither  party  was  represented. 

The  judgment  of  the  Court  was  delivered  by 

RlohardSt  J-— This  is  a  reference  by  the  learned  Sessions 
Judge  of  Allahabad  under  section  307  of  the  Code  of  Criminal  Procedure. 
The  learned  Judge,  having  disagreed  with  the  verdict  of  the  jury, 
refers  the  miettter  to  us  under  the  section  mentioned  above.  The 
accused  was  charged  with  the  offence  of  rape  under  section  376  of 
the  Indian  Penal  Code.  We  have  considered  the  evidence,  and  we 
think  that  had  we  ourselves  been  trying  the  case,  we  would  probably 
have  arrived  at  the  same  conclusion  to  which  the  learned  Sessions  Judge 
has  come,  namely,  that  the  prisoner  was  guilty.  However  the  prisoner 
has  been  tried  by  a  jury,  and  by  the  unanimous  verdict  found  not  guilty. 
We  do  not  consider  that  the  mere  fact  that  we  ourselves,  upon  the 
same  evidence,  would  have  arrived  at  a  different  conclusion  from  that 
arrived  at  by  the  jury,  is  sufficient  to  justify  our  interfering  with 
the  unanimous  verdict  of  the  jury.  Having  regard  to  some  contradic- 
tions and  discrepancies  in  the  evidence  of  the  little  girl  and  al«o 
the  delay  in  bringing  forward  the  charge,  (all  matters  fox  the  con- 
.sideration  of  the  jury),  we  cannot  say  that  the  verdict  was  perverse. 
The  verdict  of  the  jury  being  quite  free  from  ambiguity,  we  do  not 
think  that  the  learned  Sessions  Judge  was  quite  correct,  under  the 
provisions  of  section  303  of  the  Code  of  Criminal  Procedure,  in  asking 
the  questions  he  did  of  the  jury  after  their  verdict,  and  we  do  not 
think  that  we  would   be  justified  in  considering  the    answers  they 
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gave.  We,  these&iEe,  in  accordance  with  the  view  we  have  e  xprfssed, 
and  with  the  provisions  of  section  307  of  the  Code  of  Criniinal  Rk>) 
cedore,  accept  the  verdict  of  the  |ury  ai|<^  ^^nl^  the  accused  of  the 
offence  with  which  he  was  charged.    The  accuse4  will  be  at   once 


^cgrd  retwrnt4- 


{14  K,  L,  B.,  »76.) 

IN  THE  OHIFF  COURT  OF  CHIMIN ALZJUSTICE  IN 

KATHIAWAD. 

Oct.  20        [SESSIONS  CASE  No,  7  of  1904-1905J.        1904. 

PfWTU  :-C.  A.  Kincaid  Esq.  I.  C.  S. 

EMPEROR, 

Versus 

1.  SONI  NARAN  JIWA  of  VADA  undm  KBIRASRA. 

ftnoX  CodB  (Aet  XLV  of  1860)  8,  aOS^-Murder-^yotive—AhuMe  of  eyeufUneu-^ 
In  CLksejtce  of  ^ireel  evidanee,  eonviet  of  murder  not  liable  to  capital  aenUnee. 

VPhere  an  aceuted  was  the  only  person  found  near  bis  wife  when  she  was 
murdered  by  a  gmishot,  ^d  wberf,  whe4  the  wltpesse^  attracted  by . the  rtport  of 
the  shot,  told  him  to  open  t)ie  door  of  his  compound,  be  refused  to  dp  so,  9^fiog  ^ 
feared  his  money  woiild  be  robbed^  and  in  trial,  could  ipve  np  e^plaQiitipp  of 
her  death,  while  the  fired  weapon  was  found  within  the  throwing  distfince  p(  the 
compound,  and  there  was  documentary  evidence  showing  that  he  had  (rightly  or 
wrongly)  believed  her  to  be  misbehaving,  held  that  the  altemative  theories  of  her 
being  murdered  by  a  thief  or  a  parameur  in  an  enclosed  compound  being  not  the 
least  proved  by  the  evidence  on  the  record,  it  conld  fairly  be  guessed  that  the  jealous 
bvabaad,  on  seeipg  tlie  wife  go  out  probably  to  perform  some  natual  o&e,  at  once 
included  that  she  ^p  going  to  meet  some  lorar,  and  rushing  at  her  shot  her. 

Held  also  that,  though  the  accused's  mind  was  poisoned  by  suspicions,  there 
were  no  extenuating  ciroumstanoes,  but  that,  there  being  no  direct  evidence,  he  should 
not  be  seoteaced  to  death. 

AdDBBSS  to  TBE  HSMBCRfl. 

The  acQused  stands  charged  with  having  on  the  7th  June  at  Vada 
murdered  his  wife  Amrat  and  thereby  committed  ^  offence  punishable 
under  Sectiop  302,  Indian  P^nal  Code. 
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The  Fablic  Prosecator  has  framed  two  questions  for  the  court's 
consideration. 

(1)  Was  the  deceased  Amrat  murdered  ? 

(2)  If  so  did  the  accused  commit  the  murder  ? 

The  first  question  is  really  unnecessary.  The  deceased  was  found 
lying  with  a  bidlet  wound  in  her  chest  and  two  knife  wounds  in  her 
shoulder  and  neck.  These  could  not  have  been  self-inflicted.  The 
only  question  therefore  is  whether  the  accused  committed  the  murder. 

The  facts  of  the  case  as  stated  by  the  witnesses  for  the  crown 
are  somewhat  as  follows.  Some  eight  months  before  Amrat*s  death 
the  accused  took  her  as  his  second  wife  spending  some  Rs.  1250  on  the 
marriage.  He  took  her  first  to  his  house  where  she  stayed  a  little 
over  a  month.  Then  according  to  custom  she  returned  to  her  mother^s 
home  and  six  weeks  later  the  accused  once  more  took  her  away. 
About  the  7th  and  15th  April,  so  far  as  one  can  judge  from  the  post 
marks  of  Exh.  2A  and  2C,  the  accused  wrote  to  his  wife's  uncle 
Furshotam  begging  him  to  send  his  sister  Jelbai  and  charging  his 
wife  with  deceitfulness  and  sin.  Thereupon  Jelbai  went  to  Vada 
where  she  stayed  for  five  weeks  and  seems  to  have  during  that  time 
pacified  the  accused.  Jelbai  then  had  to  go  and  four  days  after 
reaching  Vankaner  she  learnt  that  her  daughter  had  been  murdered. 

The  story  of  the  girVs  death  so  far  as  it  is  known  has  been  told 
by  Hiro  and  the  police  patel.  Hiro  was  sleeping  in  the  choro  about 
2  a.  m.  on  the  8th  June  when  he  heard  a  gunshot.  He  got  up  and 
woke.  Bhavan  Koli  and  the  two  men  ran  towards  the  accused's  house. 
As  they  came  up  they  heard  from  the  accused's  compound  a  cry 
*  Run,  run  some  one  is  killing  mg.'  Thoj  went  to  the  door  but  it  was 
chained  from  the  inside.  Naran  was  standing  inside  as  they  could 
see  from  the  light  of  a  lamp  burning  within.  They  called  on  him 
to  open  the  door  but  he  refused  saying  that  he  had  Rs.  10,000  worth 
of  property  which,  as  he  feared  would  be  robbed.  The  police  patel 
was  sent  for  and  he  arrived  half  an  hour  later  with  Ratansing  a  girassia 
and  four  or  five  Kunbis.  They  persuaded  Naran  to  open  the  door 
and  all  went  in.  They  saw  Amrat  lying  on  her  back  in  the  middle 
of  the  compound.  Her  neck  and  right  shoulder  had  been  deeply 
cut  and  a  bullet  wound  perforated  her  chest.  Nothing,  however,  had 
been  taken  from  the  body  and  her  rings  and  jewelry  were  still  in  her  nose 
and       ears      and       on     her       toes     and     fingers.      The      parties 
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satisfied  ihemselves  that  no  one  Lad  climbed  over  the  wall  and  then 
the  police  patel  arrested  the  accused  who  had  bloodstains  on  his 
clothes  and  foot.  News  was  sent  to  the  Faujdar  who  came  the  same 
afternoon  and  made  a  panchnama  of  the  scene  of  the  offence  and  handed 
the  corpse  to  the  Hospital  Assistant  who  arrived  at  abont  3-30  p.  m. 
and  took  possession  of  two  knives  and  two  pistols  which  had  been 
found  by  the  police  patel  and  the  panch  about  6  a.  m.  One  knife, 
a  clasp  knife,  lay  on  the  accused's  chest  inside  his  room  ;  the  second 
one  lay  in  a  little  hedge  just  outside  his  compound  wall  and  had 
recently  been  ground.  One  pistol  still  loaded  was  on  the  accused's 
roof  and  a  second  pistol  with  a  used  cap  was  found  in  a  dung  heap 
some  10  or  15  yards  from  the  accused's  house.  Eventually  owing  to  the 
incompetence  of  the  Khirasra  Faujdar  the  Agency  police  were  intrusted 
with  the  enquiry  and  on  the  25th  August  the  case  was  committed  for 
trial  to  the  Lower  Court. 

The  Public  Prosecutor  has  very  rightly  complained  of  the  in- 
adequacy of  the  police  enquiry  and  has  hinted  that  the  Khirasra  Faujdar 
instead  of  seeking  for  evidence  did  best  to  stifle  it.  The  Khirasra 
Faujdar's  conduct  will  form  the  subject  matter  of  a  separate  report 
to  the  Prant  Officer  but  in  the  meantime  I  would  ask  the  members 
not  to  allow  the  inadequacy  of  the  enquiry  to  blind  them —as  it  some- 
times is  apt  to  do — to  the  main  issue  the  guilt  of  the  accused.  In 
considering  this  issue  it  will  first  be  advisable  to  consider  any  oth^r 
theories  that  have  been  put  forward  as  possible  explanations  of  the 
deceased's  end.  It  was  at  first  suggested  that  some  thief  had  come 
to  loot  the  houst*  and  had  killed  Amrat.  The  fatal  flaw  in  this  theory 
is  that  thieves  enter  houses  primarily  to  steal  and  not  to  commit 
violence.  Yet  every  piece  of  jewelry  remained  untouched  on  the 
woman's  Inxly  and  nothing  was  taken  from  the  Soni's  house.  It  might 
be  said  thiat  the  robber  was  disturbed  by  Amrat  and  killed  her  in 
order  to  escape.  It  must,  however,  be  borne  in  mind  that  Amrat 
was  only  14  and  could  easily  have  been  pushed  away.  Again  the 
wounds  on  the  body  are  not  such  as  would  have  been  inflicted  by  a  man 
trying  to  break  loose.  The  knife  wounds  must  have  been  inflicted 
from  behind  and  not  from  in  front  and  the  wound  in  the  neck  must 
have  been  deliberately  made  and  could  not  have  been  caused  by  a 
blind  slash.  The  second  theory  was  that  the  girl  might  have  been 
Klled  by  a  paramour.    There  is,   however    no  evidence  to  show  that 
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a  paramour  existed  outside  the  accused's  iinagiiiation.  Horeover  « 
paramour  would  scarcely  kill  the  wife  bat  the  husband.  Again  be  surely 
would  not  go  to  kill  her  at  night  in  her  own  house  when  he  could 
not  exp^t  that  she  would  be  anywhere  but  near  her  husband  in 
bed.  Lastly  both  these  theories  ore  opposed  to  the  evidence  that  the 
Soni*8  compound  was  surrounded  by  a  high  wall  covered  with  thorns. 
The  defence  has  indeed  relied  on  Dhamlo's  evidence.  But  I  would 
ask  the  members  to  reject  his  evidence  as  untrustworthy.  He  must 
certainly  have  known  of  the  tragedy  that  was  being  enacted  outside 
his  room  yet  ho  never  stirred  out  until  the  arrival  of  the  police  patel. 
He  is  moreover  a  folrmer  Servant  and  a  connection  by  a  marriage  of  the 
accused.  Under  these  circumstances  it  is  not  extraordinary  that  he 
has  tr^  to  give  support  to  the  plea  that  it  was  possible  to  climb 
over  Naran*8  wall.  I  would  ask  the  members  to  consult  their  own 
experience  and  consider  whether  a  wealthy  goldsmith,  who  could  afford 
to  spend  Rs.  1250  on  his  marriage  and  who  had,  at  the  time  of  the 
murder,  as  he  himself  said,  Rs.  10.000  in  his  house,  would  not  take 
ordinary  precautions  to  keep  his  outer  wall  in  proper  repair. 

As  the  two  alternative  theories  have  been  shown  to  be  impracticable, 
I  return  to  tlie  evidence  implicating  the  accused.  He  was  found  dose 
by  the  dead  body  of  his  wife.  He  refused  to  open  his  door  when  called 
upon  to  do  so.  He  could  give  no  explanation  of  her  death.  It  is 
true  that  there  is  some  slight  unoertainty  about  the  weapons  with 
which  the  wounds  were  caused.  Two  knives  and  two  pistols  have 
been  produced.  One  knife  is  a  clasp  knife  and  lay  on  the  accused^s 
chest.  It  has  been  said  by  the  police  patel  that  it  appeared  to  be 
sticky.  But  I  do  not  attach  much  weight  to  this.  The  shape  of  the 
knife  does  not  favour  the  belief  that  it  was  the  weapon.used.  Moreover 
the  accused  would  scarcely  have  left  it  lying  on  his  chest  when  he 
had  plenty  of  time  to  hide  it.  The  second  knife  appears  to  me  to  be 
the  one  with  which  the  crime  was  committed.  The  hospital  AssieAant 
has  inde(  1  said  that  it  was  not  likely  that  the  wounds  had  been  caused 
by  either  knife.  But  he  gave  no  reason  for  bis  view.  And  it  seens  an 
unfoundel  one.  The  knife  is  a  strong  sharp  butcher's  knife  and  cOuld 
have  inf]  cted  any  wound  no  matter  how  deep  or  severe.  No  Mood 
stains  were,  it  is  true,  found  on  it  but  the  accused  had  plenty  of  time 
to  remove  them  and  the  knife  was  evidently  thoroughly  well  gtoutid,  as 
one  can  still  see,  with  the  intention,  no  doubt,  of  destroying  any  possible 
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bloodmark.  It  was  found  close  by  the  accused's  compound  wall  and 
could  easily  have  been  thrown  there  pending  the  arrival  of  the  police 
patel.  The  pistols,  again,  present  some  difficulty.  The  one  found  on 
the  accused's  roof  and  identified  as  his  by  the  carpenter  was  and  is  still 
loaded  and  therefore  could  scarcely  have  teen  the  weapon  used  to  inflict 
the  bullet  wound.  The  second  weapon,  the  panch  wrote,  in  the  panch- 
nama,  could  not  have  been  recently  fired  as  the  barrel  was  rusty.  This, 
however,  is  not  a^  reason  at  all.  The  rust  has  deeply  eaten  into  the  barrel 
and  would  not  have  been  affected  by  the  passage  of  a  bullet  especially 
when  the  bullet  was  of  native  make  and  considerably  smaller  than  the 
barrel.  It  was  found  within  throwing  distance  of  the  accused's  compound 
wall  and  when  it  was  shown  me  in  court  had  still  a  used  cap  on  the 
striker.  It  has  not  indeed  been  identified  as  the  accused's  but  if  it  be 
borne  in  mind  that  he  had  another  pistol,  there  is  no  reason  why  he 
should  not  have  purchased  the  second  one  which  is  infinitely  more 
capable  of  use. 

Lastly  I  come  to  the  question  of  motive.  Here  a  very  strong  motive 
undoubtedly  existed  either  in  reality  or  merely  in  the  accused's  imagina* 
tion.  The  two  postcards  Exh.  2 A  and  Exh.  2C  and  Jelbai*s  evidence 
establish  that  he  rightly  or  wrongly  believed  his  wife  to  be  misbehaving. 
Jelbai  has  stated  that  when  with  her  daughter  she  saw  knife  scars  on 
her  hand  and  arm  and  noticed  that  tT«o  of  her  fingers  had  lost  their 
nails.  On  enquiry  she  learnt  that  the  hurts  had  been  inflicted  by 
Naran  on  the  ground  that  she  was  wandering  about.  The  girl,  how- 
-ever,  protested  ^at  his  suspicions  were  unfound.  The  postcards  the 
accused  has  Sought  to  explain  by  8a3ring  that  they  referred  to  his 
wife's  petty  thefts.  The  value  of  this  explanation  is  destroyed  when 
it  is  remembered  that  in  the  Lower  Gonri  the  accused  denied  that  he 
had  written  them.  Moreover  the  wording  is  such  that  they  could  only 
have  been  written  by  some  one  under  the  influence  of  intense  jsexual 
feeling.  The  learned  Magistrate  has  translated  them  and  I  have 
verified  his  translations.    I  have  the  following  extract  from  Exh.  2A. 

'*I  therefore  request  you  that  if  mine  and  your  daughter's  life  is 
^  be  improved,  send  Jelbai  otherwise  there  will  not  be  much  delay 
before  our  lives  are  spoiled.  My  life  has  been  ruined.  It  only  remains 
i6T  ihe  soandcd  to  become  public  and  that  she  will  soon  bring  about 
and  she  will  have  tarnished  the  names  of  Soni  Purshotam  andnjy 
father." 
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Again  in  Exh.  20  :— 

**It  will  improve  life  if  Jelbai  stays  here  a  month  or  two  and 
advises  her  thereby  making  her  leave  her  evil  habits,  otherwise  there 
nill  be  no  delay  before  my  life  is  rained. 

**Her  cunning  knows  no  bounds.  God  will  take  notice  of  it. 
There  will  be  no  delay  in  giving  her  the  fruit  of  her  sins,  but  I  will 
wait  a  little  for  you.  If  you  will  not  come,  I  shall  write  to  Faddhari 
ftnd  call  her  here  and  it  will  not  be  well  if  you  do  not  come.  You 
will  prove  yourself  to  be  caring  for  self-interest  only.  There  is  no  end 
to  my  misfortunes.    The  result  will  be  very  bad." 

A  mere  perusal  of  the  above  should  convince  the  members  th^t 
the  girl's  moral  conduct  and  not  her  honesty  were  in  question.  I  think 
that  in  the  light  of  the  evidence  now  discussed  we  can  guess  exactly 
what  happened.  The  accused^s  suspicions  after  Jelbai's  departure 
once  more  returned  and  on  the  night  in  question  he  was  lying  awake 
brooding  over  his  fancied  wrongs  when  He  saw  his  wife  get  up  and  go 
into  the  compound.  She  most  probably  went  to  perform  some  natural 
office.  But  ^he  jealous  husband  at  once  concluded  that  she  was  going 
to  meet  some  lover.  He  rushed  at  her  from  behind  cut  her  neck  and 
stabbed  her  shoulder  without  her  realising  who  the  assailant  was.  This 
would  explain  the  cry  **  Run,  run  some  one  is  killing  me/'  When  she 
fell  down  she  [  he  ?  ]  fired  a  pistol  close  to  her  chest  and  so  ended  her. 

A  great  deal  has  been  said  by  both  counsel  about  the  girFs  mis- 
conduct but  there  is  no  evidence  whatever  in  that  she  did  misbehave. 
She  was  quite  a  child  and  as  the  witness  Hiro  said  most  unlikely  to  do 
EO  at  her  age.  The  accused  was  always  maltreating  her  and  so  she  no 
doubt  avoided  him.  But  while  her  mother  was  there  to  protect  her 
she  behaved  perfectly  well.  The  accused's  mind  seems  to  have  been  so 
poisoned  by  unworthy  suspicions  that  he  eventually  committed  a  murder 
for  which  I,  at  any  rate,  can  see  no  extenuating  circumstances. 

^  (Sd.)  C.    A.    Kincaid. 

20th  October,  1904.      y  President  & 

J  Judicial  Assistant* 

Eathiawar. 

The  court  is  unanimously  of  opinion  that  the  accused  is  guilty. 
The  members,  however,  while  agreeing  that  there  are  no  extenuation 
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circumstanceB  Btrongly  press  that  in  the  absence  of  direct  evidence  the 
accused  should  not  be  sentenced  to  death. 

The  accused  is  accordingly  sentenced  to  undergo  transportation 
for  life. 

^  (Sd.)  C.  A.    Kincaid, 

20th  October,  1904.      ^  President  & 

J  Judicial  Assistant, 

Eathiawar. 

CSd.)    Mahasukrai  Mathuradas, 

F.  C.  Magistrate  Vanthali. 

(Sd.) 

(Sd.) 

(Sd.)  Mulji  Gokal  Maniar, 

F.  C,  Magistrate  Gondal. 


(6  P.  L.  «.,  p.  3S3.) 
IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 
March  6  [CRIMINAL  REVISION  No.  1621  of  1904.]  1905. 
Present  :-^Mr.  Justice  Chatterji,  CLE. 
EMPEROR  V.  MUL  RAJ,  and  akotuer,— Accused. 

Criminal  Procedure  Code  (Act  V  of  1S9S),  Section  191— Jurisdiction  of  Magis- 
trate—Magistrate  taking  action  on  his  oum  knoxcledge— Transfer  of  Criminal  Case-^ 
Right  of  accused  to  have  the  ease  transferred. 

If  a  Magistrate  takes  action  against  the  accused  on  his  own  knowledge  of  facts 
and  convicts  the  accused  without  infonning  him  of  his  right  to  have  the  case  tried  hy 
some  other  Magistrate  the  conviction  is  illegal. 

Case  reported  by  W.  Chevis,  Esquire,    Sessions  Judge,    Sialkot 
Division,  with  his  No.  1362  of  7th  December  1904, 

Report. 

The  facts  of  this  case  are  as  follows ; — 

There  is  a  hill  from  which  the  accused,  who  are  servants  of  a  con- 
tractor, quany  for  material  wanted  for  the  Railway.    There  was  an 
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aocidtnt,  a»d  some  earth  fell  in  and  three  coolies  were  kiUed«  The 
District  Magistrate  then  issued  an  order  throng  some  Munshi  to  8^ 
work,  and  later  on  seeing  accused  working  took  action. 

The  accused  on  conviction  by  Mr.  M.  Harrison,  exercising  the 
powers  of  a  District  Magistrate  in  the  Gujranwala  District  were  sentenced 
in  a  summary  trial  by  order,  dated  21  st  August  1904,  under  sedioii 
188  of  the  Indian  Penal  Code,  to  a  fine  of  Rs.  50  each. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds : — 

The  District  Magistrate  of  Gujranwala  tried  this  case  summarily 
ind  has  convicted  the  accused  under  section  188,  and  fined  them  Rs.  50, 
each.  As  far  as  I  can  understand  there  is  a  hill  from  which  the  accused, 
who  are  servants  of  a  contractor,  quarry  for  material  wanted  for  tbe 
Railway.  There  was  an  accident,  and  some  earth  fell  in  and  three 
coolies  were  killed.  The  District  Magistrate  then  issued  an  order 
through  some  Munshi  te  stop  work,  and  later  on  seeing  accused  work- 
ing took  action.  As  far  as  the  summary  record  shows  it  does  not  appear 
if  the  provisions  of  section  191,  Criminal  Procedure  Code,  were  ob- 
served ;  applicants  tell  me  that  no  mention  of  their  right  to  have  tbe 
case  transferred  was  made  to  them.  Whether  the  District  Magistrate's 
order  to  stop  work  was  legal  or  not  I  cai^not  say  ;'  the  District  Magis- 
trate speaks  of  it  as  "  my  orders  given  to  the  accused  through  the 
Munshi,"  so  presumably  it  was  a  verbal  order  given  by  the  District 
Magistrate  not  in  accused's  presence.  Presumably  the  Munshi  will  say 
he  gave  the  orders ;  otherwise  he  would  be  held  guilty  of  negligence. 
The  accused  say  they  never  got  such  an  order.  The  proper  course 
apparently  was  for  the  District  Magistrate  to  issue  a  writUn  order 
under  section  144,    Criminal  Procedure  Code. 

Tt  appears  to  me  either  that  the  conviction  should  be  set  a9i4e, 
or  that  the  case  should  be  re-tried  and  that  the  re-triai  should  i^ot  be 
a  summary  one.  I,  therefore,  forward  the  case  to  the  Chief  Court  for 
orders. 

Order  or  the  Chief  Court. 
Mr.  Nanak  Chand,  Advocate,  for  Convicts. 

0llilti6rJI»  J  —The  District  Magistrate  took  action  on  bis 
own  knowledge,  but  the  accused  were  not  informed  of  their  right  to  j 
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bave  the  case  tried  by  anotber  Magistrate  under  section  191,  Criminal 
Procedure  Code.  There  is  no  proof  that  the  District  Magistrate's  order 
was  ever  promulgated  to  th^  accused.  In  column  (g)  the  District 
Magistrate  appears  to  mix .  up  the  pleas  of  the  accused  and  his  own 
statement  of  certain  facts  from  his  personal  knowledge. 

The  conviction  cannot  stand  on  the  present  record.  I  therefore 
set  it  aside,  and  order  the  refund  of  the  "fine.*  I  do  not  order  a  re* 
trial  as  th3re  is  grave  doubt  about  t^ie  possibility  of  securing  a  convic- 
tion. The  District  Magistrate's  order  should  bave  b^en  in  writing 
under  section  144,  Criminal  Procedure  Cede,  and  duly  served  or 
promulgated  to  the  public  as  required  by  that  section.  It  will  be 
difficult  to  obtain  a  conviction  under  section  188,  Indian  Penal  Code 
in  the  present  circumstances.  The  District  Magistrate  doubtless  if 
60  advised,  can  take  fresh  action  in  accordance  with  law. 


(6  P.  L.  B.,  36i). 

IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

March  28  [CRIMINAL  REVISION  No.  1562  of  1905.]  1905 

Present :  — Mr.  Justice  Chatterji,  C.  I.  E. 

EMPEROR  TDCOoan  Musaammat  SARDARAN,—  CoMruiKANT, 

Vereua 
AMIR  KHAN,— Accused. 

Criminal  Procedure  Code  (Act  V  of  1898),  Seetwna  4\Ji)  203  and  iSS—x.  uiu^\Ant^ 
Maintenance^ J uriBdietion  of  Magistrate. 

A  petition  for  maintenance  under  Section  488  cl  the  Criminar  Procedare  Code  is 
not  a  complaint  within  the  meaning  of  Section  4  {h)  of  the  Criminal  Proceiluii)  Code. 
The  Magistrate  to  ithom  it  is  made  cannot  refer  it  to  a  Subordinate  Magistrate  for 
enquiry  and  dismiss  it  on  his  report. 

Case  reported  hy  D.  C.  Johnstone,  Esquire,  Sessions  Judge,  Rau:al^ 
pindi  Division,  with  his  No.  1292  of  25th  November  1904. 

Report. 
Tlie  facts  of  this  ease  are  as  folloics  :— 
This  was  a  case  under  section  4G8,  Criminal  Procedure  Code.    The 
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Magistrate  sent  it  for  report  to  a  Sabordinate  Magistrate  and  on  veoeipt 
of  that  officer's  report  dismissed  it  under  section  203,  Criminal  Procedure 
Code.  The  Magistrate  should  have  heard  the  case  himself  under  8ecti<ni 
488  as  section  20?*  had  no  application.  The  procedare  adopted  was  not 
correct. 

The  case  was  disposed  of  by  Mr.  A.  C.  Latif,  exercising  the  powers 
of  a  Magistrate  of  the  Ist  Class  in  the  Attock  District,  by  order,  dated 
2l8t  October  1904,  dismissing  the  same  under  section  ^3  of  the  Criminal 
Procedure  Code.  . 

The  proceedings  are  forwarded  for  remsion  on  the  following  grounds  :— 
This  was  a  case  under  section  488,  Criminal  Procedure  Code.  The 
learned  Magistrate,  taking  it  as  a  "complaint,"  sent  it  for  investigation 
by  a  Subordinate  Magistrate  and  on  receipt  of  that  officer's  report,  dis- 
missed the  complaint  under  section  203,  Criminal  Procedure  Code.  The 
prosecutrix  applies  to  me  on  the  revision  side. 

It  appears  to  me  that  the  petition  in  this  case  was  not  a  ''  complaint" 
for  no  "offence  "  was  charged.  See  section  4  (6\  and  (c)  Criminal  Pro- 
cedure Code.  Therefore  section  203  has  no  application,  and  the  Magistrate 
had  no  power  to  refer  the  case  for  report  to  any  one,  but  should  have 
heard  the  case  himself  under  section  488,  Criminal  Procedure  Code. 

It  is  suggested  to  me  that  I  should  take  action  under  section  437, 
Criminal  Procedure  Code  ;  but  here  again  the  definition  of  "  complaint  " 
is  an  obstacle.  I  think,  though  I  am  told  the  practice  here  has  been 
otherwise,  that  I  can  only  refer  the  matter  to  the  Chief  Court  under  section 
438  which  I  therefore  do. 

Ordbb  of  the  Chief  Codbt. 

OH^ttorJIi  J» -I  agree  with  the  learned  Sessions  Judge  that 
this  was  not  a  case  instituted  on  a  complaint  as  defined  in  section  4  (A), 
Criminal  Procedure  Code.  The  Magistrate  should  have  inquired  into  it 
himself  and  could  not  refer  it  to  a  Subordinate  Magistrate  for  inquiry  aad 
dismiss  it  on  his  report,  V^nkata  versus  Paramma  I.  L.  B.,  XI  Madra$, 
199). 

I  set  aside  the  order  of  the  Magistrate  and  direct  him  to  hear  the 
case  himself,  if  the  wife  on  receiving  notice  presses  her  application,  for  I 
note  that  there  is  a  report  on  the  back  of  the  summons  that  the  parties 
have  settled  the  case  and  they  have  not  appeared  before  ine. 
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(6  P,  L.  R,  362.) 
IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 
March  8    [CRIMINAL  APPEAL  No.  9  op  1905.]     1905, 
Present: — Mr.  Justice  Chatterji,  C.  I.  E. 

MUHAMMAD  and  another,— (Con vrcr)—AppELLi>fT3, 

Ver8U8, 

EMPEROR,—(Complainant)-Respond«»t. 

Criniiiud  Procedure  Code  [Act  V  of  1S9SU  Seetiona  346,  349,  350,  537— Se die fiee-^ 
Case  Bent  to  evperior  yagiatrate  tchen  aetere  sentence  required— Procedure Illegality. 

A  sabordinate  Magistrate  recorded  the  evidence  produced  before  him  and  being 
of  opinion  that  the  accused  deserved  severer  punishment  than  he  could  inflict  sent 
the  case  to  the  District  Bfagistrate.  The  District  Magistrate  treating  the  case  as 
aent  up  under  section  346  of  the  Criminal  Prooadure  Code  asked  the  accused  whether 
they  wanted  the  witnesses  to  be  recalled  and  reheard,  and  on  their  replying  in  the 
negative  proceeded  to  judgment  and  convicted  and  sentenced  them. 

BM  that  the  procedure  adopted  by  the  District  Magistrate  was  illegal  and  the 
consent  given  by  the  accused  did  not  validate  it. 

Appeal  fi*om  Hie  orde^  of  B.  N.  Boaworlh  iS.'uit/i,  Eaqnire,  District 
MaijistratCy  Attack,  at  Camphellpure,  dated  the  I4th  December  1901, 
convicting  tlie  Appellants, 

Mr.  ShircorCy  Advocate,  for  Appellaots. 

The  Goveratnent  Advocate,  for  Respondeat. 

Judgment. 

OHatt^rJiy  J.— This  case  was  origiaally  tried  by  Mr.  Lalif, 
Magistrate,  1st  class,  who  after  completing  it,  found  that  the  accused 
deserved  severer  punishment  than  he  could  inflict.  He  therefore  sent 
the  case  to  the  District  Magistrate  apparently  under  section  346, 
Ofiminul  Procedure  Code,  though  he  mentioned  no  section  in  his 
order,  in  which  he  discussed  the  whole  evidence  and  found  that  the 
charges  were  proved  against  the  accused. 

The  District  Magistrate  treating  the  case  as  sent  up  under  section 
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316,  asked  the  accused  whether  they  wanted  the  witnesses  to  be 
recalled  and  reheard,  and  on  their  replying  in  the  negative  proceeded 
to  judgment  and  convicted  and  sentenced  them.  The  District  Magis- 
trate acted  under  section  350,  Criminal  Procedure  Code,  in  question- 
ing the  accused  as  to  the  re-hearing  of  the  witnesies. 

In  my  opinion  this  procedure  is  illegal.  Section  316  contemplates 
that  the  Magistrate  to  whom  the  case  is  submitted  shall  either  try  it 
himself  or  refer  it  to  some  other  competent  subordinate  Magistrate  for 
such  purpose  or  commit  the  accused  for  trial. 

The  District  Magistrate  has  done  none  of  these  things,  but  con- 
victed the  accused  upon  the  record  of  another  Magistrate.  He  has 
followed  the  procedure  laid  dowA  in  section  350,  Criminal  Procedure 
Code,  but  that  section  expressly  lays  down  that  it  does  not  apply  to 
proceedings  stayed  under  section  346.  Having  regard  to  this  exception 
which  the  District  Magistrate  strangely  omitted  to  notice,  and  the 
procedure  prescribed  in  section  349,  which  provides  apparently  tbe 
only  case  in  which  one  Magistrate  can  pass  judgment  on  the  record  of 
another  Magistrate,  I  think  the  District  Magistrate  acted  illegally  in 
deciding  this  case  without  trying  it  afresh. 

It  is  true  that  the  accused  consented  to  accept  the  record  of  Mr. 
Latif  and  no  express  prejudice  has  been  shown  to  result  from  the 
action  of  the  District  Magistrate  in  not  recording  the  evidence  again, 
but  illegalities  cannot  be  cured  even  by  consent.  The  accused  had 
the  right  given  by  law  to  be  convicted  only  on  evidence  recorded 
by  the  District  Magistrate  himself,  and  the  District  Magistrate  was 
competent  to  convict  only,  on  such  evidence,  and  they  cannot  be 
deprived  of  that  right.  Their  consent  cannot  dispense  with  compliance 
with  the  provisions  of  the  Code  of  Criminal  Procedure. 

1  accept  the  appeal,  set  aside  the  pro(teedings  of  ths  DistJ-ict 
Magistrate  and  direct  him  to  try  the  accused  afresh  in  accordance 
with  law. 

Appeal  accefied. 
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^    {6  P.  L.  R.,  364.) 
IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 
March  13  [CRIMINAL  REVISION  No.  1321  of  1905.]  1905. 
Present  : — Mr.  Justice  Kensington. 

PURAN  MAL,— (CJonvkt;,— Accused, 

Versus 

EMPEROR,— Respondent. 

Punjab  Municipal  Act  {XX  of  1S91),   Sections  26,   122,   169— Municipality — 
Disobedience  of  order— Order  ultra  vires  tchen  there  is  no  urgency. 

Tlie  petitioner  was  required  by  a  notice  under  section  122,  of  the  Punjab  Municipal 
Act  issued  under  the  authority  of  the  Fi-esident  of  the  Simla  Municipal  Committee 
purporting  to  be  under  section  26  of  the  said  Act  to  make  certain  drainage  improve- 
ments in  a  house  which  had  remained  in  its  present  condition  for  many  years.  It 
did  not  appear  whether  the  notice  was  issued  in  pursuance  of  any  resolution 
of  the  Committee  or  was  even  reporte«l  to  the  Committee  as  required  by  Proviso 
(6)  to  section  26  or  that  the  Conunittee  had  in  any  way  delegated  its  i)owers  to  the 
President. 

Held,  that  the  notice  wa3  invalid  and  the  petitioner  could  not  bo  punished  for 
its  disobedience  for  there  was  no  proof  that  the  matter  was  urgent. 

Petition,  under  section  439  of  the  Code  of  Criminal  Prj^il^irj, 
for  revision  of  the  order  of  Captain  F,  C.  Nicolas,  Magistrate,  1st  Class, 
Simla,  dated  the  30th  August  1904,  convicting  the  petitioner. 

Rai  Sahib  Lala  Sukh  Dial,  Pleader,  for  Petitioner. 

Judgment. 

K^n^llfgiOll^  J.— The  petitioner  has  been  convicted  under 
section  169  Act  XX  of  1891  for  disobedience  of  an  order  of  the  Simla 
Manicipal  Committee,  and  sentenced  to  a  fine  of  Rs.  20. 

The  order  in  question  was  communicated  by  a  notice,  dated  1st 
June  1904,  signed  by  the  Secretary,  purporting  to  be  given  under 
section  1^2  of  the  Act.  The  authority  quoted  is  that  of  the  President 
and  is  in  the  following  terms. 

**  Whereas  the  President  of  the  aforesaid  Committee  under  the 
powers  vested  in  him  by  section   20  of  Act  XX  of  1891  directed  that 
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a  notice  under  section  123  of  the  aforesaid  Act  ehould  be  issued  to 
you.'' 

Section  26  deals  with  certain  extraordinary  powers  of  the  President 
and  Vice-President  in  cases  of  emergency.  It  has  not  been  suggested 
that  there  was  any  emergency  in  the  present  case,  and  clearly  no  such 
suggestion  could  be  made.  All  that  the  petitioiier  was  required  to 
do  was  to  make  drainage  improvements  in  a  house,  which  had  remined 
in  its  present  condition  for  many  years. 

The  record  does  not  show  that  this  notice  was  issued  in  pursuance 
of  any  Resolution  of  the  Committee,  or  was  even  reported  to  the  Com- 
mittee as  required  by  Proviso  (b)  to  section  26,  or  that  the  Committee 
had  in  any  way  delegated  its  powers  to  the  President,  even  if  it  had 
power  to  do  so.  The  ruling  in  P.  R.  No,  32  Crininal  of  1881  and  the 
note  (b)  tender  section  191  in  Mr.  Fenton's  Edition  of  the  Municipal 
Act  make  it  clear  that  the  President  has  no  authority  to  act  in  this 
way  otherwise  than  in  cases  of  emergency. 

In  the  absence  of  any  proof  that  the  matter  was  urgent  the  notice 
was  invalid  and  the  petitioner  cannot  be  punished  for  disobedience 

The  conviction  is  set  aside.  The  tine  of  Rs.  20  will  be  refunded 
if  paid. 

Petition  accepted. 


(J  L.  B.  «.,  i.) 

IN  THE  CHIEF  COURT  OF  LOWER  BURMA. 

Feb.  27      [CRIMINAL  APPEAL  No.  43  op  1905.]      1905. 

PreaeiU  :~Sir  Herbert  Thirkell  White,  K.  C.  I.  £.,  Chief  Judge,  and 
Mr.  Justice  Fox. 

EBRAHIM  DAWOODJI  BABI  BAWA  v.  EMPEROR. 

Arms  Adtf  section  S^definUion  of  *'  Armt  ^^^dagger-ekapsd  daap  knioes. 

Dagger-shaped  kaives,  of  the  kind  prodaced  ia  this  case,  most  be  held  to  be 
intsnded  primarily  as  weapons  of  offeuce,  ami  to  fall  within  the  defitutioii  of  "  armi* 
iu  the  lu'iiau  Arms  Act,  1871,  although  they  might  be  called  clasp-kuires. 
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Cromi  V.  ^V*  ^«w*  ^V<^^f  <1^02)  1  L.  B.  R.,  27 J,  wferrcd  to. 
MesBTB.  Agaheg  and  Maung  Kin— for  appellant. 

pOXy  «!•— The  appelbnt  was  convicted  of  having  kept  arms  for 
sale  in  contravention  of  the  provisions  of  section  5  of  the  Indian  Arms 
Act. 

The  only  question  in  the  cose  is  whether  the  implements  seized  by 
the>Police  officer  at  the  accused's  stall  are  "arms'*  within  the  meaning 
of  the  Act. 

The  implements  are  of  three  kinds ;  in  one  kind  the  steel  blade  is 
5  inches  and  ^th  of  an  inch  loag  and  y^j^thsofan  inch  broad,  it  is 
shaped  and  pointed  as  a  dagi^r  is  usually  phaped  and  pointed,  but 
instead  of  baing  imm)veably  fixed  to  a  handle  as  daggers  usually  are, 
it  is  fitted  to  a  long  handle  in  the  way  in  which  the  ordinary  pen  and 
pocket  knife  is  fitted,  that  is  to  say,  it  turns  over  into  the  handle,  and 
when  open  and  shut  it  is  hold  by  a  sprin^^. 

The  second  kind  is  very  like  the  first  kind,  but  the  steel  blade  is 
shorter,  and  it  is  slightly  more  curved  on  one  side  towards  the  point. 

The  third  kind  has  a  steel  blade  4^\ths  of  an  inch  loog  and  f  ths  of 
an  inch  broad,  projecting  beyond  the  handle,  into  which  it  slips  and  is 
held  by  a  spring.  In  each  kind  the  steal  is  ground  away  from  the 
centre  line  of  the  breadth  towards  the  sides. 

In  Crown  v.  Nga  Hmat  Kyan  (1)  I  said  that  in  my  opinion  the 
purpose  for  which  an  implement  is  primarily  intended  regulates  whether 
it  would  in  ordinary  parlance  be  spoken  of  as  an  arm.  Applying  this 
test  to  the  implements  now  in  question,  I  do  not  think  that  there  can  be 
any  doubt  that  the  intention  of  the  manufacturers  of  these  implements 
was  to  supply  weipons  to  pBrsoas  wh)  want  efficient  stabbing  instru- 
ments. I  cannot  imagine  any  dom33tic  purpose  for  which  they  would 
be  necessary  or  useful,  nor  ha?  the  learned  Counsel  who  argued  the 
appeal  suggested  any  such  purpose  for  which  they  may  have  been  in- 
tended. No  doubt  they  might  be  used  for  cutting,  but  for  cutting 
small  articles  they  must  be  unwieldy,  and  for  cutting  large  things  they 
cannot  be  of  convenient  shape  or  weight. 

When  open  they  are   like  the  ordinary  dagger  and  the  persona 

(1)  (1902)  1  L.  B.  R.,  271. 


Digiti; 


zed  by  Google 


374  Tab  Cbiminal  Law  Joornal  Reports.  [Vd.  II. 

ElfPBBOR   V.    TUK  GADKG. 

making  and  selling  them  must  know  that  they  are  likely  to  be  bought 
by  parsons  who  want  weapons  of  offence  of  the  shapa  of  a  dagger. 
Under  the  circamstancei  they  mu3t  b3  tiken  to  intend  to  mike  and  sell 
them  as  weapons  of  offance,  although  they  m^y  be  called  clasp-knives. 
In  my  opinion  all  the  instruments  which  were  pro  Jucal  before  the 
Cjurt  in  this  case  are  ''  arms  "  within  tha  maiuing  of  th3  Aroii  A.ot,  and 
I  would  dismiss  the  appeal. 

Tlflrkoll  Whltoy  0«  J.— I  am  of  the  same  opinion. 


(3  L.  B.  i?.,  2.) 
IN  THE  CHIEF  COURT  OF  LOWER  BURMA. 
Jan.  19  [CRIMINAL  REVISION  No.   1514  op  19(»4.]  1905. 
Prefient :— Sir  Herbert  Thirkell  Whit^,  K.  C.  I.  E.,  Chief  Judge. 
EMPEROR  r.  TUN  GAUXG,  SHWE  LE  and  NQA  PE. 

Section  562^  Code  of  Criminal  Procedure — Procedure  if  person  ordered  to  gite 
security  is  unable  to  do  eo. 

There  is  no  authoriJy  for  the  view  that  if  an  accused  person  ia  ordered  to  give 
setmrity  under  section  662  of  the  Code  of  Criminal  Procedure  and  fails  to  do  so,  ho 
should  be  detained  in  prison  till  the  expiration  of  the  period  for  which  security  is  to  he 
furnished.  The  proper  course  is  for  the  Magistrate  to  ascertain,  "before  passing  an 
order  under  section  562,  whether  the  accused  is  likely  to  be  able  to  give  security 
immediately  or  within  a  reasonable  time.  If  he  fails  to  give  security  within  a  reason- 
able time,  the  Magistrate  should  pass  sentence. 

On  12th  September,  1904,  Shwe  Lfe  and  Tun  Gaung  were  convicted 
of  theft  and  very  rightly,  I  think,  ordered  to  be  released  under  section 
562  of  the  Code  of  Criminal  Procedure  on  moderate  security  to  be  of 
good  behaviour  for  six  months  and  to  appear  for  sentence,  if  required. 
In  the  circumstances  of  the  case,  the  order  was  just  and  appropriate. 
Neither  of  the  accused  was  in  a  position  to  give  security  immediately 
and  the  Magistrate  committed  them  both  to  prison  for  six  months  or  till, 
within  that  period,  they  furnished  security.  On  the  30th  September 
1904,  Shwe  Le  furnished  security,  his  sureties  signing  a  bond  in  the 
form  provided  for  securing  the  appearance  of  an  accused  person  in  a 
Magisterial  enquiry.  Tun  Gaung  has  not  yet  furnished  security  and 
has  undergone  simple  imprisonment  for  jnore  than  four  months. 
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TLe  Magistrate's  view  was  that  if  an  accused  perscn  was  ordered  to 
give  security  under  section  562  of  the  Code  of  Criminal  Procedure  and 
failed  to  do  so,  he  should  be  detained  in  prison  till  the  expiration  of  the 
period  for  which  security  was  to  be  furnished.  This  view  is  not  in  accord- 
ance with  any  provision,  of  the  law.  The  proper  course  is  for  theMagistrate 
to  ascertain,  before  passing  an  order  under  section  562,  whether  the 
accused  is  likely  to  be  able  to  give  security  immediately  or  within  a 
reasonable  time.  If  he  fails  to  give  security  within  a  reasonable  time, 
the  Magistrate  should  pass  sentence. 

The  Magistrate  if  directed  to  dispose  of  Tun  Gaung^s  caie  in  this 
way.  It  he  has  not  already  furnished  security,  the  sentence  should  be 
nominal. 

In  these  cases  the  security  bond  should  be  in  Form  Criminal  No.  132. 

{3  L.  B.  i?.,  3). 
IN  THE  CHIEF  COURT  OF  LOWER  BURMA. 
Jany.25   [CRIMINAL  REVISION  No.  59  of  1905.]     1905. 
Present  :  —Mr.  Justice  Birks. 

KUCHI  V.  EMPEROR. 

Summary  trial—Iiecord  muBt  ahoic  ingredients  of  offence  charged'-Method  of  re- 
ording  evidence —  Section  5JJ,  Cfjde  of  Criminal  Procedure,  not  applicable. 

The  Magistrate's  record  in  summarj  trialf ,  however  brief,  roust  show  the  necessary 
ingredients  of  the  offence  charged. 

In  re  Panjah  Singh,  (1881)  I.  L.  R.,  0  Cal.  579  ;  Queen  Empi^eaa  v.  Shidgauda, 
(1893)  I.  L.  B.,  18  Bom  ,  97  ;  Queen  Empress  v.  ^^ukundi  TmI,  (1899;  I.  L.  R  ,  21  All. 
189,  folloTfed. 

It  is  not  necessary  for  a  record  of  evidence  to  be  made  in  summary  trials  eren 
where  an  appeal  lies  but  section  264  provides  that  the  substance  of  the  evidence  must 
be  embodied  in  a  judgment  as  well  as  the  particulars  in  section  263.  Section  d.'So 
merely  prescribes  a  briefer  record  in  summons  cases  and  other  cases  which  mav  be 
tried  summarily  when  they  are  as  a  matter  of  fact  tried  regularly, 

Mr.  Mcdonnellf  for  the  applicaDt. 

The  petitioner,  Kuchi,  was  tried  jointly  with  Rammu  and  Kape 
under  sections  380,  109  and  411  Indian  Penal  Code.  The  accused  were 
tried  summarily,  the  Ist  and  2nd  were  acquitted  and  the  petitioner  was 
convicted  of  beingjn  possession  of  the  stolen  bundle  of    clothing  identi- 
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fied  by  the  complaiaaats  and  was  sentenced  to  45  days*  rigorous  impri- 
sonment. From  the  examination  of  the  first  accused  it  would  appear 
that  his  defence  was  that  the  complainants  bad  told  him  to  place  the 
bundle  of  clothing  in  the  petitioner's  house  which  he  did.  The  second 
accused  stated  that  he  had  seen  the  first  accused  throw  the  bundle  into 
the  house  occupied  by  himself  and  the  third  accused  while  the  peti- 
tioner stated  that  he  knew  nothing  about  the  matter  till  he  was  arrested. 
The  Magistrate  has  found  that  because  the  bundle  was  found  in  third 
accused's  house  he  must  necessarily  have  a  guilty  knowledge.  If  the 
first  accused's  statement  was  true  he  either  abetted  the  fabrication  of  a 
false  charge  against  the  third  accused  or  he  himself  stole  the  bundle. 
On  the  merits  the  conviction  cannot  be  supported  as  there  is  no  cle£r 
indication  that  the  petitioner  had  any  guilty  knowledge.  Mr.  McDon- 
nell is  correct  in  saying  that  the  Magistrate's  record  in  summary  trials, 
however  brief,  must  show  the  necessary  ingredients  of  the  offence 
charged  vide  In  re  Panjab  Singh,  (I)  Queen-Emp^eaa  v.  Shidgauia  (2) 
Queen-Empreaa  v.  Mukundi  Lai,  (3).  Mr.  McDonnell  however  argues 
further  that  the  provisions  of  section  355,  C!ode  of  Crimimd  Procedure, 
apply  to  summary  trials  and  that  the  Magistrate  is  bound  to  make  a 
brief  note  of  the  evidence  of  each  witness  under  that  section  even 
in  cases  coming  under  section  263,  Code  of  Criminal  Procedure,  which 
expressly  provides  that  "  in  cases  where  no  appeal  lies  the  Magistrate 
or  Ranch  of  Migistrates  need  not  record  the  evidence  of  the  witnesses." 
Section  355  Code  of  Criminal  Procedure  occurs  in  Chapter  XXV  and 
must  be  read  with  section  354  which  describes  the  method  of  record- 
ing evidence  in  enquiries  and  trials  "  other  than  summary  trials."  It 
is  not  necessary  for  a  record  of  evidence  to  be  made  in  summary  trials 
even  where  an  appeal  lies  but  soction  264  provides  that  the  substance 
of  the  evidence  must  be  embodied  in  a  judgment  as  well  as  the  parti- 
culars in  section  263.  Section  355  merely  prescribes  a  briefer  record 
in  summons  cases  and  other  cases  which  may  be  tried  summarily  when 
they  are  as  a  matter  of  fact  tried  regularly.  In  the  present  case  the 
proceedings  do  not  disclose  that  the  petitioner  has  committed  any 
offence. 

The  conviction   will  be  set  aside  and  the  petitioner's  bail  bond  will 
be  cancelled. 

(1)    (1881)  I.  L.  R.,  6  Cal.  579.  (2)     (1893)  I.  L.  R.,  18  Bom  ,  97. 

(3|     (1899)  I.  L.  R.,  21  All.,  189. 
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(3  L.  B.  B,  20). 
IN  THE  CHIEF  COURT  OF  LOWER  BURMA. 
Feb.  1    [CREMINAL  REVISION  No.  1663  op  1904.]    1905. 

Prca^ni  :-Sir  Herbert  Thirkell  White,  K.C.I.E.   Cliief  Judge. 
PAN  NYQN,  HMIN  GE,  THA  IILA  and  SHWE  NGO  v.  MAUNG  NYO. 

Qrimimil  Procedure  Code,  a.  522 — order  reatoring  possession  of  immoceab'e  pro- 
perty—certain  conditions  of  validity. 

Although  there  is  no  explicit  provision  of  law  to  require  that  a  Magistrate  who 
passes  an  order  under  section  522,  Code  of  Criminal  Procedure,  thould  give  the 
party  against  whom  it  is  proposed  to  make  the  order  an  opportunity  of  showing  cause 
against  it, 'he  should  do  so  as  a  matter  of  the  due  exercise  of  judicial  disci-etiou. 
Before  an  order  can  be  passed  under  section  522  there  must  be  conviction  of  an 
offence  of  which  the  use  of  criminal  force  is  a  material  ingredient. 

Mohunt  Lxichmi  Dass  v.  PaUat  Lall,  (1875)  23  W.  R.  24,  followed. 

Messrs.  Pennell  and  Maung  Thin  — for  applicants. 

Mr.  Agahey  -for  respondent. 

The  applicants  were  convicted  of  criminal  trespass  and  on  the  14th 
July,  1934,  sentenced  to  piy  fines.  Oi  the  33th  July,  1931,  the  com- 
plainant, Maung  Nyo,  applied  to  be  put  in  possession  of  the  land  in 
reapect  of  which  the  trespass  was  committed.  Without  calling  on  the 
accused  to  show  cause,  the  Magistrate  ordered  the  possession  of  the 
land  to  be  restored  to  the  complainant.  He  purported  to  be  acting 
under  section  522  of  the  Code  of  Criminal  Procedure. 

It  is  not  necessary  for  me  to  decid3  whether  an  order  under  section 
522  must  be  passed  at  the  time  of,  or  as  an  immediate  sequence  to, 
the  conviction.  For  I  am  satisfied  that  the  order  must  be  set  afeide  on 
other  grounds. 

Although  there  is  no  explicit  provision  of  law  to  require  it,  I  have 
no  doubt  that  a  Magistrate  who  passes  an  order  under  section  522 
should,  as  a  matter  of  the  due  exercise  of  judicial  discretion,  ordinarily 
give  the  party  against  whom  it  is  proposed  to  make  the  order  an 
opportunity  of  showing  cause  against  it.    This  is  especially  necessary 
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when  the  application  for  the  order  is  made,  rightly  or  wrongly,  at  some 
time  after  the  conviction,  A  similar  view  has  been  taken  in  this  Court 
and  in  other  High  Courts  in  respect  of  an  ordeir  under  section  437  of 
the  Code  of  Criminal  Procedure.  In  this  case,  I  should  be  prepared 
to  set  aside  the  order  on  this  ground  alone. 

But  there  are  other  grounds  also.  Before  an  order  can  be  passed 
under  section  522  of  the  Code  of  Criminal  Procedure  it  is  essential  that 
a  person  should  be  convicted  of  an  offence  attended  by  criminal  force. 
I  can  attach  no  other  meaning  to  this  provision  than  thai  attached  to 
the  similar  provision  in  the  Code  of  1872  by  the  High  Court  at  Calcutta 
in  Motiunt  Luchmi  Data  v.  Pallat  Lall  (1).  The  conviction  must  be 
of  an  offence  of  which  the  use  of  Criminal  force  was  a  material  ingre- 
dient. In  the  present  case,  there  was  no  finding  or  allegation  that 
criminal  force  had  been  used  in  the  commission  of  criminal  trespass. 
An  order  under  section  523  could  not  therefore  legally  be  passed. 

These  reasons  are  sufficient  basis  for  the  order  in  this  case  and  I 
need  not  pursue  the  matter  further.  The  only  doubt  that  I  have  is 
whether  I  should  pass  any  order,  seeing  that  such  delay  was  allowed 
to  occur  in  presenting  the  application  for  revision.  But  though  I  am 
reluctant  to  interfere  where  there  has  been  such  undue  delay,  I  think 
that  the  illegality  of  the  order  in  tuis  case  is  so  obvious  that  I  cannot 
abstain  from  correcting  it. 

The  order  of  the  Magistrate,  dated  30th  July,  1904,  passed  in 
Criminal  Miscellaneous  Case  No.  66  of  1904.  is  set  aside,  and  it  is 
ordered  that  so  far  as  that  order  is  concerned  ihe  parties  be  restored 
to  the  position  which  they  occupied  immediately  before  it  was  passed. 


(J  L.  B.  7?.,    :^i.) 
IN  THE  CHIEF  COURT  OF  LOWER  BURMA. 
Feb.  1.    [CRIMINAL  REVISION  No  108  ob  1905.]    1^0^, 
Present  :-Sir  Herbert  Thirkell  White,  K.  C.  I.  E.,  Chief  Judge. 
TET  PYA  V.  EMPEROR. 

Gamhliiig  Act,  section  17— Appeal  liee  from  order  requiring  security  paSBcd  «" 
reference  to. 

(1)     11875)  23  W.  R.  54. 
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An  order  requiring  security  from  a  .person  concerning  whom  information  has  b^n 
received  and  proceedings  taken  under  section  17  of  the  Gambling  Act  is  passed  under 
section  118,  Code  of  Criminal  Procedure,  and  an  appeal  iliereSore  lies  against  tlie  order 
in  the  manner  provided  by  section  406  of  the  Code  of  Criminal  Procedure. 

Queen  Empress  v.  Ngo,  Myaingt  Criminal  Revision  No.  1058  of  1899  (unreported)  ; 
[Queen  Emprees  v.  Kyauh  Maw^  1  U  B.  R.,  (1897-190] )   p.  227]>   foUowed. 

Messers.     Pennell  and  Maung  Thin  for  applica&t. 

The  applicant  for  revision,  Tet  Pya,  was  ordered  by  the  Subdi vi- 
sional Magistrate  to  fjrnish  security  for  his  good  behaviour  for  one 
year.  The  Migistrate  found  that  the  accused  permanently  ''earned 
his  livelihood  entirely  by  gambling  with  cards  which  is  unlawful.'* 
It  is  not  therefore  disputed  that  the  order  was  passed  with  reference 
to  section  17  of  the  Burma  Gambling  Act.  The  only  question  for 
decision  at  present  is  whether  an  appeal  lies  against  the  Magistrate's 
order.  If  an  appeal  lies  against  the  order,  as  no  appeal  was  brought 
this  application  for  revision  cannot  be  entertained  (section  439  sub- 
section (5)  of  the  Code  of  Criminal  Procedure). 

It  has  already  been  decided  by  the  learned  Judicial  Commissioner 
of  Lower  Burma  (Mr.  Birks)  in  the  case  ol  Queen-Empreaa  v.  Nga 
Myainj  (1),  apparently  unreported,  that  in  a  case  of  this  kind  an 
appeal  lies  under  section  406  of  the  Code  of  Criminal  Procedure. 
That  case  was  not  argued  ;  and  I  have  willingly  heard  the  arguments 
of  the  learned  Counsel  for  the  applicant  in  support  of  the  contrary 
opinion. 

Section  17  of  the  Gambling  Act  does  not,  in  explicit  words, 
empower  a  Magistrate  to  demand  security  frQm  any  one.  It  empowers 
a  competent  Magistrate,  who  receives  information  that  any  person  in 
his  jurisdiction  earns  his  livelihood,  wholly  or  in  part,  by  unlawful 
gaming,  to  deal  with  that  person  as  nearly  as  may  be  as  if  the  infor- 
mation were  of  the  description  mentioned  in  section  110  of  the  Code 
of  Criminal  Procedure.  It  is  not  denied  that  the  intention  is  that  if 
the  information  is  found  to  be  true,  the  accused  should  be  required 
to  give  security  for  his  good  behaviour.  What  is  it  then  that  the 
Magistrate  is  empowered  to  do?  If  he  receives  information  of  the 
description  mentioned  in  section  110,  he  may  in  the  manner  provided 
in  subsequent  sections,   require  the  accused   to   show  cause  why  he 

(1)  Criminal  Revision  No.  1028  of  1809. 
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should  not  be  ordered  to  ex  ?Tite  a  bond  for  his  good  behaviour  for  a 
period  not  exceeding  three  years.  If  he  rd^^eivea  information  of  the 
kind  msntionei  in  section  17  of  the  Qambling  Act,  he  miy  deal  with 
the  accused  as  nearly  a?  possible  in  the  sain3  manner.  That,  is  to 
say  he  mast  re3Kd  an  order  under  section  112  ;  indeed,  in  this  appli- 
cation  it  is  explicitly  objectsd  to  the  procedure  of  the  Magistrate  that 
he  failed  t)  do  this ;  and  even  the  s?ctioa  is  cited.  He  must  theo 
proceed  as  require!  by  section  117  and  must  inquire  into  the  trath  of 
the  informition.  Next  comas  section  118  which  says  that  if,  on  such 
enquiry,  it  is  proved  to  ba  necessary,  tha  Ma:3fi3trate  shall  order  the 
accused  to  execute,  a  bond  for  his  goo  i  behaviour.  It  seems  to  me 
perfectly  clear  th\t,  if  the  Miglstrate  is  authorize!  to  deal  with  the 
accused  as  if  he  hal  received  information  under  section  110,  he  is 
authorizad  to  mike  an  order  in  respect  of  him  under  section  118. 
Thatis  the  intention  of  the  law  and,  in  my  opinion,  it  is  made  clear 
by  section  17  of  the  Gambling  Act.  One  of  the  ways  of  dealing  with 
a  person  in  respect  of  whom  information  is  received  of  the  description 
mentioned  in  section  110  is,  after  the  observance  of  the  prescribed 
formalities,  to  make  an  order*  in  re8p3ct  of  him  under  section  118  of 
the  Code  of  Crimiaal  Procedure.  No  other  provision  of  law  under 
which  the  order  requiring  security  could  be  passed  has  been  pointed 
out ;  nor  have  I  been  able  to  find  any  such  provision.  In  my  opinion 
the  order  is,  and  must  be,  passed  actually  under  section  118  and  not 
merely  ou  the  analogy  of  that  section.  That  being  so,  there  can  be 
not  doubt  that  there  is  an  appeal  against  the  order  and  that  it  lies  to 
the  District  Magistrate  as  provided  by  section  406  of  the  Code. 

For  these  reasons,  1  have  no  hesitation  in  following  the  ruling  of 
the  learned  Judicial  Commissioner  and  holding  that  in  this  case  an 
appestl  lay  and  that  therefore  revision  on  the  application  of  the  accused 
is  inadmissible. 

The  application  for  revision  on  behalf  of  Tet  Pya  is  therefore 
dismissed. 
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(15  M.  L.  J.  224.) 

IN  TDE  H.'QH  COUET  OF  JUDICATURE  AT  BL\DRAS. 

Jan.  7     [CRIMINAL  REVISION  No.  406  op  1903.]     1904. 

Pretent  :^Sir  S.  Subramanya  Aiyar,   Officiating  Chief  Justice,  and 
Mr.  Jastice  Bbasbjam  Aiyangar. 

ANANTHA  GOUNDAN  aud  ahotheb,— Putitiomebb)— Aocdsed), 

Veraus 
EMPEROR. 
Defamalion-PenalCoie,  8.  499,  Etplanation  I-ImpidatUn  of  unduiMky  in 
retpeet  of  vife—Bvtband  an  aggrieved  pereon-Criminal  Proeednre  Code  8.  198— 
Error  in  charge— VJo  failure  of  jualiee. 

Where  an  imputation  ofunchaatity  is  made  in  respect  of  a  married  woman,  her 
husband  is  a  person  aggrieved  within  the  meaning  of  S.  108  of  the  Criminal  Procedure 
Code  and  ia  entiUed  to  take  criminal  proceedings  in  respect  of  the  same  [vid*  Penal 
Code,  S.  499,  Explanation  I). 

Where,  charge  stated  that  the  defamation  w«.  of  the  complainant,  .he  huaUnd 
and  not  of  the  wife  it  was  a  mere  irregularity  which  would  not  TitiaU.  a  conviction 
unless  the  same  should  prejudice  the  accused  or  occasion  a  failure  of  justice. 

Petition  nnder  Ss.  435  and  439  of  the  Criminal  Procedure  Code 
praying  the  High  Court  to  revise  the  judgment  of  the  Head  Quarter^ 
Deputy  Magistrate  of  Salem  in  C.  C.  No.  63  o^  1903.       * 

T  Subramanya  Aiyar  for  petitioners. 

Ths  PtMic  Prosecutor  in  support  of  the  conviction. 

The  Court  made  the  following 

Order : -Though  there  was  an  irregularity  in  the  charge  in  so  far 
as  it  states  that  the  defamation  was  of  the  complainant,  the  husband 
and  not  of  the  wires,  this  is  an  error  or  irregularity  in  the  charge  which 
did  not  prejudice  the  accused  or  occasion  a  failure  of  justice  Having 
regard  to  explanation  I  to  S.  499  of  the  Indian  Penal  Code,  we  think 
that  the  husband  is  a  person  aggrieved  within  the  meaning  of  S.  198 
oftheCr.m.nal  Procedure  Code  in  a  case  in  which  the  imputation  of 
unchaetity  is  made  and  published  in  respect  of  his  wife.  Following 
the  dectsion  of  this  Court  in  Ghellam  Naidu  v.  Ramasami  (1)  and  of  the 
High  Court  of  Bombay  in  Chhotalal  Lallubkai.  v.  Nathubhai  Beckar  and 
anUher  (2)  we  dismiss  the  petition. 

(I)    I.L.B.,14M.,879,  (3)    I.  L.  B,,  25  B..  151. 
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SABiPATHI  MUDALI  V.  KUPPUSAMI  IIUDAU. 

{15  M.  L.  J.  225) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Jany  7    [CRIMINAL  REVISION  No.  308  op  1903  ]    19W. 
Present  :— Sir  S.  Subramanja  Aiyar,  Officiating  Chief  Justice,  and 
Mr.  Justice  Bhashyam  Aiyangar. 

SABAPATHI  MUDALT,— PfixmoKER,-  (Complainant.) 
Versus 
KUPPUSAMl  MUDALT,  a^td  another,— Countm  Pbtit[05Jeb8,— Accused. 

criminal  Pro',edure  Code  S.  2 iS^Order  of  AequiUal — Recision  hy  HighCmH— 
Indiaa  Penal  Code  Si.  342  and  504— Trial  a«  Summary  ease  -lUegal'Uy. 

A  orimiDal  revision  against  an  order  of  acqnittal  is  not  generally  entertained  bot  it 
may  be  entertained  at  the  instance  of  one  towards  whom  the  accaaed  acted  most  arbitn- 
rily  and  in  a  most  high-handed  manner. 

Offences  under  Ss.  342  and  504  of  the  Indian  Penal  Code  are  not  triable  as  snn- 
mary  cases  and  the  aqquittal  of  such  offences  by  a  Magistrate  under  S.  245  (or  263?)  of 
the  Criminal  Procedure  Code  is  illegal  and  must  be  set  aside. 

Petition  under  Ss.  435  and  439  of  the  Criminal  Procedure  Code, 
praying  the  High  Court  revise  the  judgment  of  the  Stationary  Second 
Class  Magistrate  of  Ponneri  in  C.  C.  No.  228  of  1903,  acquitting  the 
accused  under  S.  245,  Criminal  Procedure  Code. 

r.  V.  Vaidyanatha  Aiyar,  for  petitioner. 

r.  Ethiraja  Mudaliary       ' '  unter  petitioners. 

The  Court  made  the  following 

ORDER  :— Though  a  revision  petition  against  an  order  of  acqaittal 
is  not  as  a  general  rule  entertaine  J,  we  are  of  opinion  that  in  this  case 
the  petition  should  be  entertained  as  it  is  very  clear  that  the  accused 
acted  most  arbitrarily  in  a  high-handed  and  haughty  manner  towards  the 
petitioner.  The  offence  Under  S.  426  will  probably  not  stand.  But 
upon  the  evidence  in  the  case  which  is  not  contradicted  and  upon  the 
facts  admitted  or  not  denied  the  accused  were  both  guilty  under  S.  5M 
and  the  first  accused  also  under  S.  342,  and  neither  of  them  is  a  summons 
case.  The  acquittal  under  S.  253  (sic)  Criminal  Procedure  Code  is 
clearly  illegal  and  the  Second  Class  Magistrate's  procedure  and  conduct 
in  dealing  with  the  case  is  anything  but  creditable.  The  petitioner  was 
grossly  insulted  by  the  first  accused,  the  Station-master  and  his  brother 


Digiti; 


zed  by  Google 


Vol.  II.]  The  Cbiminal  Law  Journal  Reports. 

EMPEHOR  V.  OBANDRA  KUMAR  MI96IR. 

the  second  accased  who.  it  appears,  is  not  a  Railway  servant.  He  was 
wrongfully  restrained  or  confined  by  the  first  accused  for  several  hours 
and  was  unjustly  prosecuted  before  the  police  on  a  complaint  preferred 
by  the  first  accused  apparently  under  S.  ^41  of  the  Indian  Penal  Code  in 
respect  of  two  anna  pieces  which  were  delivered  by  him  to  the  second 
accused  for  purchasing  Railway  tickets  to  Madras,  and  which  pieces  were 
perfectly  genuine  but  were  bent  and  retained  by  the  accused  as 
counterfeit  c^in.  The  case  against  the  complainant  was  of  course  thrown 
out  and  the  Police  obtained  the  sanction  of  the  Magistrate  to  prosecute 
the  accused  under  S.  211  for  preferring  a  false  charge  against  the 
complainant  but  for  some  reason  or  other  the  Police  dropped  the  matter 
and  the  complainant  on  learning  of  this  preferred  the  present  complaint 
against  the  accused  charging  them  with  offences  under  Ss.  342,  42G  and 
504.  The  Magistrate  strangely  deals  with  the  case  as  altogether  a 
summons  case  and  acquits  the  accused.  S.  131  of  the  Indian  Railways 
Act  IX  of  1890  which  empowers  Railway  servants  to  arrest  persons  in 
certain  cases  is  altogether  inapplicable  to  this  case. 

We  must,  therefore,  set  aside  the  acquittal  and  direct  the  case  to  be 
restored  to  the  file  and  proceeded  with  according  to  law  by  some  other 
competent  Magistrate  to  be  specified  by  the  District  Magistrate. 


(2  0.  L.  J.,  46.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 
Mar.  22  [CRIMINAL  REFERENCE  No.  23  of  1905.]  1905 
Pres^n^ :— Mr.  Justice  Henderson  and  Mr.  Justice  Geidt. 

EMPEROR, 

VevBua 

(jHANDRA  KUMAR  MISSIR  and  others. 

Indian  Petial  Code  [Act  XLV  oflSdO)  See.  103—Fahrieating  falae  evidenee^Falae 

atatement  made  in  the  recital  of  title  in  a  documerU— Statement  not  admisaible  in 
etidemie  against  jperaona  against  whose  interest  such  statement  is  made —Commitment, 
quashing  of— Code  of  Criminal  Procedure  (Act  V  of  180S)  See.  215. 

A  person  does  not  commit  the  offence  of  fabricating  false  evidence  punishable 
under  Sec.  193,  Indian  Penal  Code  by  making  a  false  statement  in  th«  recital  of  title 
to  property  in  a  document  when  such  statement  is  not  admissible  in  evidence  against 
the  person  or  persons  against  whose  interest  such  statement  is  made. 
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(brnmitment   was  quaabcd   in   this  case  on  the  ground  that  the  facts  did  not 
necessarily  eRtablish  the  offence  charged. 

Reference  under  Sec.  215,  Criminal  Procedure  Code,  by  the  Sessions 
Judge  of  Backergunge,  recommending  that  the  order  of  the  Deputy 
Magistrate  committing  the  accused  for  trial  to  the  Sessions  Court 
under  Sec.  193,  I.  P.  C.  be  quashed. 

The  material  facts  appear  sufficiently  from  the  judgment. 
Messrs.   Garth,    P.    L.   Roy,   P.    M.  Guho  and  Dahu  Daaarthi  Sanyal 
for  the  accused. 

The  judgment  of  the  Court  was  delivered  by 

Henderson.  J.^-In  this  case  it  appears  that  the  rights  of  one 
Parbati  Sankar  Sen  were  sold  in  execution  of  a  mortgage  decree  and 
purchased  in  the  name  of  Chandra  Kumar  Missir  on  the  28th  April 
1892  who  was  subsequently  appointed  Ammukhtear  to  Adarmony 
and  Padmamala  two  of  the  decree-holders.  On  the  9th  March  1897, 
Chandra  Kumar  executed  a  deed  of  release  in  favour  of  Adarmony 
and  the  successors  of  Padmamala.  In  that  he  stated  that  he  never 
had  any  title  to,  or  possession  of  the  properties  which  had  been  pur- 
chased in  his  name  and  that  they  might  enjoy  them  in  any  way 
whatever  and  get  their  names  registered  in  the  Collectorate  and  that 
he  and  his  heirs  would  raise  no  objection  or  claim.  Long  afterwards 
on  the  4th  February  1901,  Chandra  Kumar  executed  another  deed 
of  release  in  favour  of  2  other  persons  Krishna  Kumar  Mohinta  and 
Boikanta  Kumar  Mohinta.  In  that  it  was  recited  that  he  had  on  the 
28th  April  1892  purchased  the  property  in  question,  that  after 
deposit  of  the  earnest  money  and  the  balance,  the  sale  had  been 
confirmed  in  July  1892,  that  this  property  was  really  the  property  of 
the  persons  in  whose  favour  this  document  was  executed,  that  these 
persons  being  desirous  to  have  the  property  in  their  own  name  had 
asked  him  to  execute  a  deed  of  release  and  he  had  therefore  executed 
the  reciting  deed  of  release,  asserting  that  they  were  entitled  to  and  in 
possession  of  the  properties  in  question. 

These  two  deeds  of  release  were  filed  bofore  the  Assistant  Settle- 
ment Oflficer  by  the  persons  respectively  to  whom  they  were  granted, 
in  the  course  of  the  settlement  proceedings  then  pending.  Some  time 
afterwards,  one  Kali  Kumar  Das  who  seems  to  have  been  a  servant  of 
the  grantees  under  the  earlier  release  filed  a  petition  requesting  the 
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AssiBtant  Settlement  OflScer  to  canction  the  prosecution  of  Chandra  Kumar 
Missir,  Krishna  Kumar  Mohinta  and  Boikunta  Kumar  Mohinta  und^r 
Sec.  193  I.  P.  C. 

An  order  was  made  purporting  to  be  a  sanction  for  their  prosecution 
and  upon  this  a  complaint  was  filed  on  the  21st  June  last  by  Kali  Kumar 
Das  before  the  Deputy  Magistrate  against  Chandra  Kumar  Missir  and  2 
others  under  sections  193  and  198, 1.  P.  C.  That  complaint  was  dismissed 
tinder  Sec.  203,  Cr.  P.  C. 

Subsequently  on  the  5th  July  Kali  Kumar  Das  filed  a  second 
complaint  and  thereupon  the  trial  of  the  accused  persons  proceeded,  and 
after  a  number  of  witnesses  bad  been  examined,  it  appears,  that  doubts 
were  felt  whether  the  sanction  granted  was  sufficient.  Thereupon  on 
the  14th  December  a  further  sanction  was  granted,  and  apparently 
without  any  fresh  complaint,  the  proceedings  were  continued  with 
the  result,  that  an  order  was  drawn  up  by  the  Magistrate  committing 
the  accused  persons  to  take  their  trial  before  the  Sessions  Court, 

A  Reference  has  now  been  made  to  this  Court  by  the  District 
Judge  for  the  purpose  of  having  tne  commitment  set  aside.  Various 
grounds  have  been  put  forward  by  him  in  his  letter  of  Reference..  It 
is  only  necessary  for  us  to  deal  with  one  of  those  grounds.  The 
charge  drawn  up  by  the  Committing  officer  is  one  under  Sec.  193 
I.  P.  C,  charging  tlie  accused  with  having  fabricated  false  evidence 
by  making  the  document  (the  second  deed  of  release  referred  to) 
containing  a  false  statement  of  ownership  namely,  the  recital;  which 
has  already  been  referred  to,  intending  that  such  false  statement 
niight  appear  in  evidence  in  a  stage  of  judicial  proceeding  before 
the  Court  of  the  4th  Munsii!  of  Barrisal  or  the  Assistant  Settlement 
Officer  of  Backergunge  in  connection  with  certain  Estates  and  that 
such  false  statement  might  cause  the  Muusiff  or  the  Settlement  Offi- 
cer  to  form  an  erroneous  opinion  touching  some  point  material  to  the 
result  of  such  proceedings. 

Section  192  inter  alia  declares  that  whoever  makes  any  document 
containing  a  false  statement,  intending  that  such  false  statement 
may  appear  in  a  judicial  proceeding  or  in  a  proceeding  taken  by 
law  before  a  public  servant  as  such,  and  that  such  false  statement 
may  cause  some  person  who    in   such   proceeding  is   to  form  an  opi- 
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uioQ  on  the  evidenee,  to  entertain  an  erroneous  opinion  touchiog 
any  point  material  to  tbe  result  of  such  proceedings,  is  said  "  to 
fabricate  false  evidense." 

In  the  present  case,  the  alleged  false  statement  made  in  the 
deed  of  release  is  shortly  that  the  property— the  subject  of  the 
release— was  really  the  property  of  tbe  parsons  to  whom  the  release 
was  granted  and  that  those  persons  were  entitled  to  the  same.  This 
statement  is  not  a  statement  which  is  admissible  in  evidence  against 
the  persons  claiming  under  the  first  deed  of  release. 

It  may  or  may  not  be  a  false  statement ;  but  assuming  it  to  be 
false,  it  appears  to  be  of  no  greater  effect  than  any  other  false  state- 
ment which  might  have  been  made  by  Chandra  Kumar  Missir  with 
regard  to  the  pioperty  which  undoubtedly  had  been  purchased  in  his 
name. 

We  agree  with  the  opinion  expressed  by  the  Sessions  Judge  upon 
this  point,  namely,  taking  for  granted  that  the  statement  is  false,  it 
does  not,  necessarly  establish  an  offence  punishable  under  Sec. 
193,  I.  P.  C.  That  being  so,  the  commitment  ought  to  be  quashed 
and  we  hereby  quash  it.  It  is  not  necessary  to  deal  with  the  other 
points  taken  by  the    Sessions  Judge  in  the  letter  of  Reference. 

Reference  allowed.  Commiltnent  quialied. 


{2  G.  L.  J.,  4S.) 
m  THE  UIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 
Dec.  20  [CRIMINAL  REFERENCE  No.  44  of  1904.]  1904. 
Present : — Mr.  Justice  Geidt  and  Mr.  Justice  Mookerjee. 
EMPEROR  V,  DIL  MOHAMED  SHEIKH. 

Crimiual  Procedure  Co</c.  Act  V  of  lS08—6,o07,—lieferencchijtlieJuJ<je^ 
*  The  Judge",  meaning  of, 

A  reference  made  under  Sec.  307,  Cr.  P.  Ccxie,  is  not  invalid  in  consequence 
of  its  having  heen  made  by  an  officer,  who  had  held  the  trial,  but  who,  at  the  date  of 
the  reference,  had  ceased  to  be  a  judge. 

The  Judge,  who  may  make  a  rv^fcrencc  under  that  section,  must  be  one  whn 
;■  Id  the  trial  and  heard  the  evidence,  and  not  the  officer  who  succeeds  him  as 
J  udge. 
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Reference  under  See.  307,  Or.  P.  Code,  made  by  J.  N.  Gupta  Esq., 
Offg.  Sessions  Judge  of  Burdwan,  while  acting  as  District  Magistrate  of 
Bankura,  disagreeing  with  the  verdict  of  not  guilty  given  by  the  jury. 

The  necessary  facts  will  sufficiently  appear  from  the  judgment. 

Babu  Alulya  Cliaran  Boae  for  the  Accused. 

The  Deputy  Lajal  Rcmcmh  ancer  (Mr.  DougaJs  White)  for  the 
Crown. 

The  judgment  of  the  Court  was  delivered  by 

B^idt,  J— The  accused,  I)il  Mohamed  Sheikh  has  been  tried  on 
a  charge  of  attempting  to  commit  rape.  The  trial  was  held  on  the 
0th  October  last  before  Mr.  J.  N.  Gupta,  at  that  time  Officiating 
Sessions  Judge  of  Burdwan,  sitting  with  a  Jury.  The  Juiy  returned 
a  verdict  of  **  not  guilty"  and  Mr.  Gupta  on  the  9th  November,  a 
date  when  he  had  ceased  to  be  Sessions  Judge  oi  Burdwan  and  was 
Magistrate  of  Bankura,  submitted  the  case  to  this  Court,  under  the 
provisions  of  section  307,  Criminal  Procedure  Code,  with  an  expres- 
sion of  his  opinion  that  the  charge  had  been  satisfactorily  proved. 

An  objection  had  been  advanced  by  the  learned  pleader  appear- 
ing on  behalf  of  the  accused  person  that  the  reference  is  invalid  in 
consequence  of  its  having  been  made  by  an  officer  who  was  not  the 
Judge  within  the  meaning  of  section  307,  and  it  is  contended  that 
reference  ought  to  have  been  made  by  the  officer  who  succeeded 
Mr.  Gupta  as  Judge.  AVe  are  of  opinion  that  this  contention  should 
not  prevail  and  that  the  reference  may  properly  be  made  by  the 
Judge  who  held  the  trial  and  heard  the  evidence.  That  this  is  a  reason- 
able interpretation  of  the  section  seems  to  us  clear  from  the  proce- 
dure laid  down  in  the  third  clause  which  provides  that  the  Bigh 
Court  in  deciding  the  reference  is  to  give  due  weight  to  the  opinions 
of  the  Sessions  Judge  and  the  Jury.  We  think  that  the  opinions  to 
which  weight  is  to  be  given  are  the  opinions  of  those  who  were 
present  at  the  trial,  and  heard  the  evidence.  The  opinion  of  a  Judge 
who  had  not  heard  the  evidence  would  be  of  little  assistance  to  this 
Court  which  has  to  deal  with  the  case  on  the  written  record.  ♦  • 
*  *  (Their  Lordships  then  proceeded  to  deal  with  the  facta  of  the  case 
on  the  merits  and  convicted  the  accused  of  an  attempt  to  rape  and 
sentenced  him  to  five  years*  rigorous  imprisonment). 

Aeetieed  convicted. 
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BABUBAM  EAI  V.  fSMfmOR. 

(1  C.L,J.,  469.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 
Mar.  23,  28,  [CRIMINAL  REVISION  No.  95  ob  1905]  1905. 
Present :— Mr.  Justice  Henderson  and  Mr,  Justice  Geidt. 
BABURAM  RAI  and  othkes  v.  EMPEROR. 

Indian  Penal  Code  {Act  XLV  of  1S60)  Sees.  415,  419,  25—Glieat'irtg  6y 
nerBOJialion — "  Fraudulently'' — "  Diehonestly,''  if  u»ed  in  the  same  aenae — "  Defraud" 
meanitig  of —Inducement  by  trick  or  lie,  if  amounts  to  defrauding— Damage  or 
harm. 

The  definition  of  the  word  "  fraudulently  "  in  Sec.  25  of  the  Indian  Penil 
Code  is  imperfect  as  it  leaves  undetermined  the  word   "  defraud." 

The  word  ''fraudulently''  used  in  Sec.  415  of  the  Penal  Code,  together  with 
the  word  "  diehoneittly  "   means  something  different  from   "  disJioneiAly." 

The  word  '*  fraudulently "  is  not  confined  to  transactions  in  which  there  is 
wrongful  gain  on  the  one  hand  or  wrongful  loss  on  the  other,  either  actual  or  in- 
tended •  and  the  word  **  defraud "  which  is  not  defined  in  the  Code  majr  or  may 
not  imply  deprivation,  actual  or  intended. 

The  word  "  defraud  '*  should  be  taken  or  read  in  tlie  general  or  ordinary 
acceptation  of  the  word  and  an  inducement  by  trick  or  a  lie  acted  does  not  amount 
to  defrauding. 

Reg  V.  Longhurst  (1)  referred  to. 

Where  the  karta  or  Manager  of  a  joint  Hindu  family  on  applying  to  the  Collector 
for  payment  to  him  as  such  harta,  a  sum  of  money  due  to  him  and  to  the  other 
members  of  the  family  including  some  minors,  was  directed  to  produce  a  power  of 
attorney  from  the  others  or  to  cause  them  to  appear  and  admit  his  authority  to  sign 
on  their  behalf,  and  thereafter  some  persons  were  produced  who  personated  the 
minors  and  he  signed  the  receipt  for  the  money  and  so  obtained  the  money,  he  having 
been  authorized  to  receive  the  money  for  the  family. 

JleXd,  that  there  was  no  intent  to  defraud  the  Collector  and  that  the  act  not  having 
been  don*)  *'  dishonestly  "  or  *'  fraudulently  "  no  offence  of  cheating  as  defined  in 
the  first  pdrt  of  Sec.  415  of  the  Penal  Code  was  committed. 

Ucg  V.  Luthy  Bewa  (2)  referred  to. 

Eeld  further— Thtii  the  act  done,  in  this  case  the  payment  of  the  money,  did  not 
cause  nor  was  it  likely  to  cause  damage  or  harm  to  the  Collector,  in  body,  mind  or 
reputation,  for  he  was  legally  bound  (though  he  wad  entitled  to  insist  upon  the 

(1)    Mayne*B  Criminal  Law  of  India,  2nd  Edition,  p.  780  ;  4th  Mad.  Sess.  1858 
(2)     (1869)2.B.  L.  R.  A.  Cr.  25;    11  W.  K.  Cr.  24. 
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fiQthority  being  proved)  to  hand  over  the  money  to  the  person  or  peraona  antlMMrised 
to  receive  it,  and  that,  therefore,  no  offence  of  cheating  by  personation  was 
comaiitted. 

Application  for  Revibion  of  an  order  of  conviction  for  an  offence 
of  cheating  by  personation  punishable  under  Sec.  419, 1.  P.  Code. 

The  petitioners  were  charged  with  having  comniitted  an  offence 
punishable  under  Sec.  419, 1.  P.  Code,  by  personating  some  persons 
who  were  minors,  before  the  Collector  with  a  view  to  draw  out  a  sum 
of  money  due  to  the  minors  and  other  persons  belonging  to  a  joint 
Hindu  family  of  which  Ram  Dihal,  one  of  the  petitioners,  was  the 
kvrta.  The  petitioners  were  convicted  by  the  Deputy  Magistrate  of 
Dairbhanga  under  Sec.  419,  I.  P.  Code,  the  petitioner  Ram  Dihal 
being  sentenced  to  rigorous  imprisonment  for  6  months,  Baburam 
for  3  months  and  also  to  pay  a  fine  Rs.  100  each  and  Jagawan  Singh,  to 
undergo  rigorous  imprisonment  for  3  months.  On  appeal,  the  Sessions 
Judge  of  Tirhoot  affirmed  the  convictions  but  reduced  the  sentence  of 
Ramdihal  to  3  months*  rigorous  imprisonment,  that  of  Baburam  to  a 
fine  of  Rs.  100  only  and  aflSrmed  the  other  conviction. 

Mr.  P.  L.  Roy  and  Bahu  Buld^o  Narain  S'nijh  for  the  petitioners. 
Mr.       Douglas   White     {Deputy    Legal      Rememhvancer)    for    the 
Crown. 

The  following  judgments  were  delivered  : — 

H^lfd^rSOn,  J.—The  question  raised  upon  this  rule  is  whether 
upon  the  facts  found  the  petitioners  weie  rightly  convicted  of  cheat- 
ing by  personation  under  Sec.  419  of  the  Penal  Code.  The  fitots 
found  are  these :  In  the  treasury  at  Darbhanga  there  was  a  sum  of' 
Rs.  207  due  to  the  petitioners  and  to  two  other  persons  Thakur 
Parshad  and  Raj  narain  who  were  minors.  The  petitioners  and  these 
two  persons  were  members  of  a  joint  Hindu  family  of  which  the 
petitioner  Ram  Dihal  was  the  karta.  ^  Ram  Dihal  having  applied.fop 
payment  of  this  sum  to  him  as  representing  the  family,  the  Collector 
on  the  2nd  August  made  an  order  directing  him  to  produce  a  power 
of  attorney  from  the  others  or  to  cause  them  to  appear  and  adiQit 
bis  authority  to  sign  on  their  behalf. 

On  the  10th  August  Ram  Dihal  filed  a  petition  before  the  Glolleo- 
tor  representing  that  the  family  being  joint  no  power  of  attorn^  w«b 
necessary  so  enable  him  to  draw  the  money  but  no  notice  waa^taken 
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of  the  petition.  On  the  6th  September  the  petitioners  and  two  oiher 
persons  who  put  themselvres  forward  as  being  Thakur  Prasad  and 
Rajnarain  presented  themselves  at  the  Treasury  and  a  receipt  for 
the  money  was  signed  by  the  petitioners  for  themselves  and  by  the 
other  two  persons  in  the  names  of  the  minors,  and  upon  this  bein  g 
done  the  money  was  paid  over.  That  Thakur  Prasad  and  Rajnarain 
were  personated  admits  of  no  doubt.  It  has  been  specifically  found 
that  the  family  was  joint  and  that  the  petitioner  Ram  Dihal  was 
authorised  in  any  case  to  draw  the  money  on  behalf  of  the  family 
including  Thakur  Prasad  and  Rnjnarain,  the  other  members  of  the 
family  having  authorised  Ram  Dihal  to  take  the  money  and  sign 
for  all. 

Upon  these  facts  the  petftioners  and  one  Jagawan  Singh  who 
personated  one  of  the  minors  were  convicted  under  Sec.  419  of  the 
Indian  Penal  Code  of  cheating  by  personation  and  sentenced  to 
undergo  terms  of  imprisonment  and  some  of  them  were  also  sentenced 
to  pay  a  fine.  The  question  to  be  determined  is  whether  upon 
these  facts  the  petitioners  were  rightly  convicted. 

A  person  is  said  to  chea^  if  by  deceiving  another  person,  he  fraud- 
ulently or  dish3nestly  induces  the  person  so  deceived  to  deliver 
any  property  to  any  person  or  intentionally  induces  the  person  so 
deceived  to  do  anything  which  he  would  not  do  were  he  not  so 
deceived  and  which  act  causes  or  is  likely  to  cause  damage  or  harm 
to  that  person  in  body,  mind,  reputation  or  property.  In  either 
case  some  one  must  be  deceived  and  here  the  Collector  is  found  to  have 
been  deceived  by  the  personation  of  the  two  minors.  In  the  former 
case  it  is  necessary  that  the  person  deceived  should  be  fraudulently 
or  dishonestly  induced  to  deliver  up  property.  The  word  **frau- 
dulently  "  is  defined  by  Sec.  2[}  of  the  Penal  Code  thus :— **  A  person 
is  said  to  do  a  thing  fraudulently  if  he  does  that  thing  with  intent 
to  defraud  but  not  otherwise."  This  definiton  is  obviously  imperfect 
as  it  leaves  undetermined  the  word  *'  defraud,"  The  word  **  frau- 
dulently" being  used  in  the  section  together  with  the  word  "dis- 
honestly" must  mean,  if  it  is  to  have  any  meaning  at  all,  something 
different  from  **  dishonestly."  A  person  is  said  to  do  a  thing  **  dis- 
honestly "  if  he  does  it  with  the  intention  of  causing  wrongful  gain 
to  one  person  Or  wrongful  loss  to  another. 
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'*  Wrongful  gain"  is  defined   to  be  **gain  by  unlawful  means  of  pro- 
perty to  which  the  person  gaining  it  is  not  legally  entitled**  and  "wrong- 
ful loss"   is  the  "  loss  by   an  lawful  means  of  property   to  which  the 
person  losing  it  is  legally  entitled."     It  having  been  conceded  that 
the  petitioner  Ram  Dibal  was  authorised   to  draw  the  money  due  to 
the  members  of  the  family,   it  follows  that  he  was  legally  entitled  to 
the  mon^y  and   that  the  money   was  not  property  to  which  the  Collec- 
tor was  legally  entitled,  for  he  could   have  been  compelled,  on  proof 
of  the  authority,   to  pny  it  over  to  Ram  Dihal  and  no  doubt,  had  he 
realized   that  he  would  have   been  justified  in  paying  it  to  Ram  Dihal 
on  his  sole  receipt,   he  wjuM  have   paid   it.     Therefore  it  cannot  be 
said    that    CcUector  was    dishonestly    induced     to    part    with     the 
money.     Apparently    however    the    word  "fraudulently"   is  not  con- 
fined to  transactions   in   which  there  is     wrongful  gain  on  the  one 
hand,  or   wrongful  loss  on  the  other,   either  actual  or  intended.    The 
word  "defraud"   which   is  not  defined   in   the  Code  may   or  niay  not 
imply  deprivation,   actual  or  intended.    The  Collector  was  undoubted- 
ly deceived.    lie  had  refused   to  pay   upon   the  receipt  of  Ram  Dihal 
and  would   not  have   paid   but  for  the  fact  that  the  receipt  purported 
to  be,   though   in  fact  it  was  not,  signed  by  all  the  persons  entitled  to 
the  money,  but  in  the  general  acceptation   of    the   word   he   was  not 
defrauded.     IIo  was  I  think  induced   by  what  may  be  described  ais  a 
trick,  or  a  lie   which   was  acted,  to  deliver  up  property  (which  he  had 
erroneously    determined     to    retain— although    he     was    not    legally 
entitled  to  do  so)  to  ihe   person  who  was  legally  entitled  to  receive  it. 
The  case  is  somewhat    similar  to  a  case  in  Madras    referred   to^in 
Mayne's  Criminal  Law  of  India     2nd   Edition   p.  780,   Reg  v.  I^mg- 
hurat  (I).    In   that  case  the    accused    was  indicted  for  obtaining  a 
,  carriage  from  the  prosecutor  by  a  false  pretence.    He  admitted  the 
fact  but  he  said   that  the   prosecutor  owed   him  money  (and  this  was 
admitted)  and   that  he  got  the  carriage  in  order  to  compel  payment. 
la  charging  the    jury    Bittleston    J.  said:— "If    you   think  he  (the 
accused)  did  not  obtain   it  (the  carriage)  with  the  intention  of  keeping 
it  but  of  putting  a  screw  upon   the  prosecutor  then  I  think  he  is  not 
guilty  of  the  offence.    The   prosecutor  admits  that  there  was  a  debt 
due  and  there  is  evidence  of  an  arbitration    between  them  as  to  a 
money  dispute.     If  you   think  it   was  merely   a  trick  resorted  to  for 

(1)    4th.  Mod.  Sess.  1858. 
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the  purpose  of  pressure  then  I  recommend  you  to  acquit.  It  is  very 
dangerous  to  convict  in  a  criminal  charge  where  the  case  comes 
merely  to  a  matter  of  civil  dispute."  That,  however,  was  a  case  in 
1860  before  the  Penal  Code  came  into  force  and  was  tried  according 
to  the  principles  of  English  Law  ajd  is  not  necessarily  an  authority  on 
the  construction  of  s.  415  of  the  Penal  Code.  In  a  more  recent  case 
Reg  V.  Luthi  Bewa  (2)  where  one  Koomaree,  who  had  agreed  to  sell 
land,  set  out  to  register  the  conveyance  but  fell  ill  on  the  way  and 
sent  in  the  defendant  who,  by  personating  her  had  the  dcod  register- 
ed in  her  na  ne  it  was  h3li  that  ths  defeidant  ha  I  committed  an 
oflfence  under  s.  93  of  the  Registration  Act  (XX  of  1866)  but  that  he 
was  not  guilty  of  cheating  by  personation  under  s.  419  of  the  Penal 
Code.  It  was  considered  th^t  there  was  nothing  to  show  that  the 
prisoner  intended  to  defraud  or  injure  anyone  in  personating 
Koomaree  and  doing  an  act  which  Koomaree  doubtless  would  have 
done  had  she  not  been  prevented  by  illness  from  going  to  the  oflSce 
of  the  Registrar  in  person. 

In  my  opinion  there  was  no  intent  to  defraud  the  CjUector  in  this 
case  and  the  facts  found  therefore  do  not  come  within  thp  first  part 
of  8.  415  by  which  cheating  is  defined,  it  not  having  been  shown  bat 
the  act  was  done  fraudulently  or  dishonestly.  In  the  latter  part  of  the 
section  however  the  words  "fraudulent''  or  * 'dishonestly"  do  not 
find  a  place  and  miy  accordingly  be  disregarded  in  considering 
whether  the  facts  found  come  within  the  latter  part  of  the  section. 
Tne  words,  omitting  what  is  unnecesary,  are  *'  whoever  by  deceiving 
any  person... intentionally  induces  the  person  so  deceived  to  do... 
anything  which  he  would  not  do— if  he  were  not  so  deceived  and 
which  act... causes  or  is  likely  to  cause  damage  or  harm  to  that 
person  in  body,  mind  or  reputation  is  said  to  cheat."  Here  again 
there  is  no  question  that  deception  was  intentionally  practised  and 
that  the  Collector  was  actually  deceived  and  in  consequence  of  the 
deception  he  made  over  the  money  which  he  would  not  have  paid 
but  for  deception.  But  in  my  opinion  it  cannot  be  said  upon  the 
facts  found  that  the  act  done,  that  is,  the  payment  of  the  money, 
caused  or  was  likely  to  cause  damage  or  harm  to  the  Collector  in 
body,  mind  or  reputation  for  he  was  legally  bound  (though  he  was 
entitled  to  insist  upon  the  authority  being   proved)   to  hand  over  the 

(2)     (1869)  2  B.  L.  R.  A.  Cr.  25  ;    11  W._R.  Cr.  24. 
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money  to  the  person  or  persons  authorised  to  receive  it,  and  Ram 
Dihal  has  been  found  to  have  been  so  authorised.  In  my  opinion 
therefore  the  petitioners  are  not  guilty  of  cheating  by  personation 
and  I  would  make  the  Rule  absolute  and  setting  aside  the  convic- 
tion and  sentences,  direct  that  the  petitioners  be  discharged  and  the 
fines,  if  paid,  be  refunded. 

B^ldt,  J. —I  entirely  agree  with  the  judgment  juat  delivered  by 
my  learned  brother.  It  seems  clear  that  there  was  neither  fraud  nor 
dishonesty  on  the  part  of  the  petitioners  nor  any  harm  nor  likeli- 
hood of  harm  to  the  Collector  in  the  petitioner's  conduct.  It  cannot 
therefore  be  brought  within  the  definition  of  cheating  contained  in 
seccicn  415  of  the  Penal  Code.  Had  the  false  personation  occurred 
in  a  suit  or  criminal  proceeding,  it  would  have  be^n  punishublo  by 
section  205  of  the  Penal  Code.  False  persDnatiou  in  registration 
proceeding  is  also 'punishable  by  section  8J  (d)  of  the  Indian  Regis- 
tration Act,  1877.  In  neither  of  these  cases  is  fraud  or  dishonesty  an 
essential  ingredient  in  the  offence.  But  there  is  no  similar  provision 
as  far  as  I  am  aware,  with  regard  to  false  personation  in  proceedings 
before  a  Collector.    I  agree  in  making  the  Rule  absolute  and  in  setting 

aside  the  conviction  and  sentence. 

Bale  made  absolute. 


(IG,  L.  J.,  475) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 
Dec.  7    [CRIMINAL  REFERENCE  No.  39  op  1934]     190i. 
Present :— Mr.  Justice  Geidt  and  ilr.  Justice  Mookerjee. 
EMPEROR  V,  ESUA  SHEIKH  and  otbeks. 

Joinder  of  ehargea— Separate  and  distinct  acta  committed  by  two  sets  of  persons, 
joiniler  of,  if  legal — lie-trial— Code  of  Criminal  Procedure  {Aci  V  of  1S9S)  Stc9.  137^ 
23S. 

The  trial  of  two  separate  and  distinct  offences,  committed  by  separate  sets  of 
persona  at  different  times,  at  one  and  the  same  trial  is  illegal. 

Suhrahmxinia  Ayyar  v.  King-lUmperor  (1),  followed. 

A  retrial  of  the  offences  with  which  the  accused  were  respectively  charged  was, 
in  the  circumstances,  directed  to  l)e  held  by  two  trials. 

Reference  under  Sec.  307,  Or.  Procedure  Code. 

(1)  (1901)  r.  L.  R.  25  Mad.  61  p.  c. 
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The  material  facts  appear  from  the  judgment. 

Mr.  Lahiri  and  Bahu  Haraprasad  Chatter jl  for  the  Accused. 

The  Deputy  Legal  Remembrancer  {Mr.  DoiKjlaa  White)  for  the  Crown. 

The  judgment  of  the  Court  was  delivered  by 

Ooillt)  J- — This  is  a  reference  by  the  Sessions  Judge  of  Nadia 
under  Sec.  307,  Cr.  P.  C. 

Three  persons  were  on  their  trial  before  him.  One  of  tbe 
charges  related  to  two  of  these  persons,  Esua  acd  Panchkouri. 
These  persons  were  charged  with  having  on  the  30th  July  kidnapped 
Abedannessa,  a  girl  under  10  from  lawful  guardianship  of  ber 
parents.  A  similar  charge  was  drawn  up  against  Esua  and  Latif, 
the  date  of  the  offance  committed  by  them  being  the  26th  June 
and  the  girl  alleged  to  have  been  kidnapped  being  the  same.  There 
were  also  charges  against  Esua  and  Panchkouri  and  against  Esua 
and  Latif  respectively  of  having  concealed  the  kidnapped  girl.  The 
charges  were  all  tried  t0£;ether  and  the  jury  returned  a  verdict  of 
not  guilty  against  Panchkouri.  With  regard  to  the  other  two 
accused,  they  found  that  r-sua  and  Latif  had  abducted  the  girl  from 
the  guardianship  of  her  parents  but  they  could  not  agree  whether 
the  girl  was  under  or  over  16  years  of  age.  When  the  Sessions 
Judge  asked  them  to  reconsider  the  matter,  they  returned  a  verdict 
that  it  was  not  proved  that  the  girl  was  under  sixteen  years  of  age. 

It  appear^  to  us  that  there  was  a  misjoinder  of  charges  in  this 
trial.  Two  acts  of  abduction,  separate  and  distinct,  were  alleged 
to  have  been  committed  by  two  sets  of  persons.  The  first  abduction 
by  Esua  and  Latif  was  in  June.  They  wer«  arrested  and  brought 
before  the  Court  and  it  was  while  this  prosecution  was  going  on 
that  the  second  abduction  by  Esua  and  Panchkouri  is  alleged  to  > 
have  taken  place.  We  do  not  understand  how  the  trial  of  these  two 
distinct  offences  by  separate  sets  of  persons  came  to  be  joined 
together  in  one  trial. 

Under  the  ruling  of  the  Privy  Council  in  Suhrahmania  Ayyar  v. 
King-Emperor  (1)  such  a  trial  is  illegal  and  must  be  set  aside. 

We  have  further  to  consider  whether  we  should  order  a  retrial 
for  each  of  the    offences.    Having    regard  to  the  facts  disclosed  in 

(1)  11901)  I.  h.  R.  25  Mad.  61  P.  C. 
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the  evidence,  we  think  that  there  should  be  a  retrial  by  the  Sessions 
Judge  of  the  offences  with  which  the  accused  are  respectively 
charged. 

We  accordingly  remand  the  case  and  direct  that  two  trials 
be  held,  of  Esua  and  Panchkouri  in  one  case,  and  Esua  and  Latif 
in  the  other,  for  offences  punishable  under  Sec.  3G3,  I,  P.  C. 

R'Urial  ordered. 


(:?  A.  L.  J.  498 ^L'5  A.  W.  N.  IS-L) 

IN  THE  HIGH  COURT  OF  JUDICATrilE  AT  ALLAHABAD. 

Junes     [CRIMINAL  APPEAL  No.  255  of  1905.]     1905. 

Present :— Mr.  Stanley  C.  J.,  and  Mr.  Justice  Burkitt. 

EMPEROR  V.  DENI  and  AxoiaER. 

Indian  Penal  Code  {XI.V  of  1S60),  ss.  230,  2oJ  i>43-Marahiduhud  rupees, 
counterf'Uing  of  duty— of  Subordinate  ('o«r£«— stare  decisis. 

Section  230,  Indian  Penal  Code,  was  intended  to  and  does  apply   to  Mursiiidabad 
rupees.     K.   E.  y.  Gopal,   23   A.    W.   N.,  115,  api^roved. 
History  of  Indian  coinage  reviewed. 

It  is  an  established  rule  to  abid3  hy  form3r  precedents  stare  decmia 
where  the  sioaa  pnnts  crjii  a^iia  in  litigiti:)u.  It  is  Cn  d  ity  oc  e^ery 
subordinate  Judge  loyally  to  accept  the  rulings  of  the  High  Court  to  frhich 
he  is  subordinate  unless  or  until  they  have  bean  overruled  by  a  higher  tribunal. 

Criminal  Appeal  against  the  order  of  L.  Marshall  Esq.,  Sessions 
Judge,  Ghazipur,  acquitting  the  accused. 

The  accused  were  charged  with  offences  under  sections  235,  243 
and  232  of  the  Indian  Penal  Code.  The  story  for  the  prosecution  was 
that  the  Police  of  Ballia  received  an  anonymous  letter  that  the  accused 
were  counterfeiting  coins.  The  Sub-Inspector  thereupon  searched  the 
house  of  the  accused  and  found  some  Murshidabadi  counterfeit  coins 
and  some  dies.  The  accused  pleaded  not  guilty  and  stated  that 
nothing  was  found  in  their  house.  They  farther  pleaded  that 
Murshidabadi  coins  were  not  "  Queen's  coins"  and  therefore  they  were 
not  guilty  of  an  offence  under  the  Indian  Penal  Code.  The  Sessions 
Judge  found  that  the  dies  and  the  coins  were  found  in  the  house 
of  the  accused,  but  he  acquitted  the-n  on  the  legal  plea  raised  by  them. 
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The  Government  appealed. 

William  Wallach,  (G.  A,)  for  the  appellani;, 

I  rely  on 

K,  E.  V.  Gopal,  [1903],  23  A.  W.  N.,  115. 
The  reasons  given  by  the  Judge  for  not  following  this  case  are 
not  sound.     He  was  bound  to  follow  it. 

The  Sessions  Judge  having  found  that  the  dies  and  coins  were 
found  in  the  possession  of  the  accused  should  have  convicted  tbem 
under  sections  235  and  213  of  the  Indian  Penal  Code.  The  Murshida- 
badi  coins  were  stamped  and  issued  under  Regulation  35  of  1T93 
from  the  mints  of  Dacca  and  Patna.  In  1795,  the  mint  at  Murshidabad 
was  closed,  but  the  Miirshidabadi  coins  continued  to  be  minted  at 
the  Calcutta  mint  and  they  continued  to  be  legal  tender  until  Act 
No.  XllI  of  183o.  Act  No.  XVIII  of  1835  had  established  that  all 
future  coins  were  to  have  on  the  obverse  the  head  of  the  Pritish 
Sovereign.  I  submit  that  in  consequence  of  the  Regulation  of  1793, 
the  Mursbidabadi  coins  fall  within  the  definition  of  **  Queen's  coins" 
and  were  stamped  and  issued  under  the  authority  of  the  Governre  t 
of  India.  Statute  52  of  the  33rd  year  of  George  III  continued  *'  tn 
the  East  India  Company  for  a  further  term  the  possession  of  the 
British  territories  in  India."  Section  40  enacted  **  that  the  Governor- 
General  in  Council  at  Fort  William  was  empowered  to  superintend 
control  and  direct  the  Governments  of  Presidencies  of  Bombay  and 
Madras  and  all  other  Governments  created  by  the  ssid  Company." 
Section  24  vested  the  whole  of  the  Civil  and  Military  Gk)vemment  of 
the  Presidency  of  Fort  William  in  Bengal  in  the  Governor-General  ia 
Council.  Illustration  (e)  of  section  230  of  the  Indian  Penal  Code 
specially  mentions  Farrukhabadi  coins  as  Queen's  coins.  According 
to  the  Judge  the  sovereignty  of  the  Queen  was  not  established  in 
India  till  1858.  If  Farrukhabadi  coins  were  Queen's  coins,  Murshidabadi 
coins  must  also  be  Queen's  coins. 

G.  P.  Boyey  for  the  accused.  The  term  "Queen's  coins"  connotes 
the  idea  of  authority,  or  connected  with  the  authority  of  the  Queen. 
The  East  India  Company  were  till  1831  nothing  but  a  trading  com- 
pany. From  1831  they  ceased  lo  be  a  trading  Company, 
but  became  a  subordinate  body  acting  under  and  exercising 
their    power— very    wide    power —entirely    in    subordination  to  th« 
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supreme  authority  of  the  Crown.  Between  1765  and  1831  the 
Company  were  nominally  the  vassal  of  the  Emperor  of  Delhi. 
It  is  true  that  some  Acts  were  passed  by  the  British  Parliament 
regarding  the  Company,  but  the  position  of  the  E.  I.  Company, 
as  regards  their  vassal  position  to  the  Emperor  of  Delhi,  could 
Qot  be  affected  by  legislation  in  England. 

Courtney  llbert^s  Government   of  India,  page  490. 

In  1765  the  Company  became  what  we  now  ca'l  a  Viceroy 
of  their  Suba.  But  they  had  no  connection  with  the  British 
Crown  excepting  that  the  Crown  said  that  the  authority  they  had  from 
the  Native  Government,  should  be  exercised  for  the  benefit  of  the 
British  Crown. 

Prinsep's  Indian  Antiquities,  pages  22,  27. 

The  coins  that  were  then  struck,  were  not  struck  under  the 
authority  of  the  Government  of  India. 

There  was  a  Governor-General,  but  there  was  no  Governor- 
General  of  India  in  Council.  There  was  no  India  at  that  time. 
Some  detached  plots  of  land  were  in  the  possession  of  the  British 
E.  I.  Company.  The  direct  connection  of  the  Crown  with  the 
Government  of  India  did  not  commence  till  1833.  The  tenor  of 
the  definition  of  "  Queen's  coin"  has  reference  to  the  government 
by  the  Queen  or  in  direct  subordination  to  the  Queen.  What- 
ever control  \^as  exercised  prior  to  1833  was  exercised  only  because 
the  British  Crown  passed  enactmants  affecting  its  own  subjects. 
Regulations  prior  to  1833  expressly  recognised  the  rights  of  sovereignty 
of  the  Emperor  of  Delhi.  Legal  sovereignty  was  not  claimed  by  the 
Queen  till  1833,  and  therefore  Murshidabadi  Rupees  were  not 
issued  under  any  such  Government  as  is  referred  to  in  the  definition 
of  the  words  "  Queen's  coin." 

lie  then  argued  the  case  on  the  facts. 

W.Wallach,  in  reply,  referred  to  section  95  of  93  Geo.  IJI.  0. 
155. 

It  declares  the  undoubted  sovereignty  of  the  Crown  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  in  and  over  the 
said  territories  and  acquisitions.  As  to  that  section  their  Lordships 
of  the  Privy  Council  say,   **  The  sovereignty  has  long  since  been  vested 
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in  the  Crovrn 53  Geo.  111.  C.  155,  s.  95,  is  declaratory  and  refers 

to  the  sovereignty  as  "  undoubted  and  residing  in  the  Crown**  (1  Moore's 
I.  A.,  p.  274). 

I  submit  that  the  words  "  British  Territories*'  in  the  Statute 
of  1813  cannot  mean  anything  else  than  territories  subject  to  the 
British  Crown. 

13  Geo.  III.  C.  C3  e.  36,  authorizes  the  Governor-General  in 
Council  of  Fort  William  in  Bengal  to  make  rules,  ordinances  and 
regulations  and  s.  37  of  this  Statute  directs  the  Governor- General 
in  Council  to  transmit  copies  of  such  rules,  ordinances  and  regulations 
to  one  of  His  Majesty's  principal  Secretaries  of  State  ;  and  His  Majesty 
may  disallow  such  rules,  ordinances  or  rcgulationss.  33  Geo.  III.  C. 
53  8. 42,  empowers  the  Governor-General  in  Council  of  Fort  William 
in  Bengal  to  declare  war.  None  of  these  provisions  cculd  be  made 
except  by  a  power  claiming  sovereign  authority  over  the  territorial 
limits  within  which  these  powers  were  to  take  effect. 

In  the  Charter  of  1698  express  authority  is  given  for  the  ordinary 
rule  and  government  of  forts,  factories  and  plantations  to  be  settled 
by  or  under  the  Company,  n^^ming  Governors  and  OflScers,  their 
removal  and  displacement,  etc.  The  final  words  of  the  operative 
condition  of  the  Charter  are,  "the  sovereign  right  power  and  dominion 
over  all  the  said  forts,  places  and  plantations  to  us,  our  lietra  and 
successors,  being  always  reserved."  It  is  impossible  to  conceive 
more  emphatic  words  declaring  that  the  powers  of  sovereignty  to  be 
acquired  by  the  Company  will  be  acquired  on  behalf  of  the  Crown 
and  will  be  exercised  by  the  Company  as  delegate  of  the  Crown. 
Therefore  whatever  acts  of  sovereignty  the  Company  exercised  at 
any  time  must  have  been  exercised  for  and  on  behalf  of  the  Crown. 
It  follows  that  he  Company's  holding  **  in  trust  for  the  Crown**  was 
virtually  established  by  the  Charter  of  1698. 

The  question  whether  territorial  jurisdiction  was  claimed  is 
immaterial  in  considering  the  applicability  of  Sectien  230,  Indian 
Penal  Code.  Murshidabadi  Rupees  were  stamped  and  issued  under 
the  authority  of  the  Government  of  a  Presidency,  viz.,  the  Government 
established  for  the  Presidency  of  Fort  William  in  Bengal  by  the 
Statutes  of  1773  and  1793.  This^fact  is  suflBcient  to  bring  the  coins 
in  question  within  the  purview  of  s.  230,  I.  P.  C,  read  with  the 
definition  of  "Presidency"  in  s.  16, 1.  P.  C. 
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S.  28,  Indian  Penal  Code,  explanation  (I)  may  also  be  referred 
to.  '*  It  h  not  cgsential  to  counterfeiting  that  tbe  imitation  should 
bo  exact."  See  aUo  explioation  (2)  (which  explanation  was  added 
to  the  Code  by  Act  I  1890,  s.  G). 

He  then  argued  the  case  on  the  facts. 

The  judgment  of  the  Court  was  delivered  by 

Stanley,  0-  J.— This  is  an  appeal  by  the  Crown  against  the 
acquitts^l  of  two  sonars,  called  D^ni  and  Amiri,  father  and  son, 
of  charges  under  sections  235  and  243  of  the  Indian  Penal  Code. 
The  case  for  the  Crown  is  that  oa  receipt  of  an  anonymous. letter 
the  Police  searched  the  house  of  the  accused,  that  during  the 
search  Amin  entered  a  room  of  the  house,  and  on  coming  out 
dropped  from  under  his  arm  a  basket  containing  II  dies  and  a 
smill  block  of  iron  and  also  a  larga  p')eket  knife,  and  that  in  a 
room  of  the  courtyard,  the  door  of  which  was  chained,  in  a  large 
brass  vessel  nearly  full  of  fl)ur,  was  found  a  child's  jacket  con- 
taining 35  Mirahidabadi  rupies.  Tho  dies  are  of  various  sizes 
and  patterns  intended  for  the  coining  of  Murahidabadi  asharfia 
and  rupees.  The  coins  are  aU  Murahidabali  rupaes,  of  one  pat- 
tern, but  do  not  correspond  with  any  of  the  dies  which  are  said 
to  have  been  found.  With  one  exception  they  are  all  blackened 
and  tarnished,  indicating  that  they  had  not  been  recently  stamped. 
The  assessors  all  disbelieved  the  story  as  to  the  finding  of  the 
dies,  and  three  of  them,  the  story  as  to  th3  finding  of  the  coins, 
while  one  was  of  opinion  that  both  the  accused  were  responsible 
for  the  possession  of  the  coins.  The  learned  Sessions  Judge, 
differing  from  the  assessors  in  regard  to  the  dies  and  from  the 
majority  of  them  as  regards  the  finding  of  the  coins,  held  that 
the  dies  were  found  in  tho  minner  described  by  the  witnesses 
for  the  prosecution  and  that  both  the  accused  were  guilty,  if  an  ofFecce 
was  committed.  He  also  held  that  the  coins  were  found,  but  that  Deni 
only  was  responsible  for  their  possession.  He  held  further  that  under 
section  235  possession  of  the  dies  was  criminal,  if  the  possession  was  for 
the  purpose  of  using  the  dies  for  counterfeiting  coins  and  that  if  the 
impressions  on  the  dies  are  those  of  coins,  it  might  be  presumed  that 
such  pa^session  was  criminal.  He  also  held  that  under  section  243 
possassioa  of  couaterfei^  coins  is  only  an  offence  if  such  possession  be 
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fraudulent  or  for  the  purpose  of  fraud.  Declining  to  follow  the 
decision  of  a  Bench  of  this  High  Court  in  tha  case  of  the  King  Em- 
jieror  v.  (lopal  (1),  he  held  that  the  expression  "  (rovernment  of  India  '' 
as  defined  in  section  IG  of  the  Code  does  not  and  was  not  intended 
to  include  *' Governor-General  in  Council  under  the  East  India  Com- 
pany/' an<l  that  the  expression  *'  Government  of  India  "  contained 
in  section  230  of  the  Code  was  not  intended  to  mean  "Governmental 
Kort  William  under  the  Company,"  and  that  unless  it  could  be  shown 
that  Murshidabadi  rupees  were  minted  after  1858,  he  was  unable  to 
hold  that  they  are  Queen's  coin  within  the  meaning  of  "  Queen's  coin  " 
in  section  230.  In  reference  to  the  decision  of  the  High  Court  to 
which  we  have  referred,  the  learned  Sessions  Judge  nses  the  following 
language:  "  The  learned  Government  pleader  has  not  shown 
me  any  provision  of  law  directing  that  rulings  of  a  High 
Court  (whether  by  one  or  more  Hon'ble  Judges  or  by  a  Full 
Bench)  have  the  force  of  law.  A  ruling  is  an  interpretation 
cither  of  the  law  itself  or  of  its  applicability  to  certain  facts 
or  circumstances.  Rulings  frequently  vary  in  principle  or 
are  overruled  by  fresh  rulings  (occasionally  by  their  own  authors) 
while  the  law  has  all  along  remained  unaltered  ;  sometimes  rulings 
have  caused  amendments  of  the  law  to  be  made  by  detecting  ambiguities 
(more  specially  in  Rent  Liw).^While  the  uncertainty  of  rulings  is  well 
known,  at  the  same  time  the  opinion  expressed  therein  are  entitled  to 
great  weight,  and  in  the  interests  of  continuity  and  to  avoid  foreseen 
results  of  appeals,  it  is  proper  for  subordinate  Courts  to  follow  those 
rulings  as  far  as  the  existing  law  is  consistent  tberewith ;  bat  this 
does  not  mean  that  Courts  are  to  follow  a  ruling  blindly  even  when 
inapplicable,  if  sach  ruling  appears  to  conflict  with  existing  law  or  to 
make  new  law.  *' 

We  shall  consider  the  duty  of  subordinate  Courts  in  regard  to  the 
decisions  of  superior  Courts  later  on,  and  shall  first  take  up  the 
question  of  law  which  ha^  been  ably  argued  by  Mr.  Boys  on  behalf 
of  the  accused. 

Queen's  coin  is  defined  in  section  230  of  the  Indian  Penal  Code 
to  be  "metal  stamped  and  issued  by  the  authority  of  the  Queen  or 
by  the  authority  of  the  Government  of  India,  or  of  the  Government  of 

ri)     (1903)23  A.  W.N.,  115. 


Digiti; 


zed  by  Google 


Vol  II.]  Tbb  Cuxmiwal  Law  JoUBKAt  Skpobts.  iOl 

ClfPEBOB  V.  DEKI. 

any  Presidency,  or  of  any  Government  in  the  Queen^s  Dominions,  in 
order  to  be  used  as  money,  and  metal  which  has  b3en  so  stamped  and 
used  shall  continue  to  be  the  Queen's  coin  for  the  purposes  of  this 
chapter  notwithstanding  that  it  m\y  have  ceased  to  be  used  as  money.  " 
One  of  the  illustration  appended  to  the  section  is  the  following :  — 
Tho  *Fjrriikh\bil  rup)/  wliich  was  fjrmjrly  used  as  money  under 
the  authority  of  the  GDvernmant  of  India  is  Queen's  coin,  although 
it  is  no  longer  so  used/'  This  illustration  was  added  by  the  Indian 
Penal  Code  Amendment  Act  of  1896.  Mr.  Boys'  argument  is  that  tlic 
essential  quality  to  make  a  coin  a  Queen's  coin  is  that  it  should  be 
stamped  and  used  by  the  authority  of  the  Queen,  or  by  the  authority 
of  the  Government  of  India,  et  cetera,  and  that  this  is  lacking  in 
illustration  (e),  and  that  consequently  what  purports  to  be  an  illustration 
is  in  reality  not  an  illustration  but  an  addition  to  the  law  and  is  only 
applicable  to '  Farrukhabad  rupees.'  He  further  contended  that  the 
coins  which  are  said  to  have  been  found  in  the  house  of  the  accused 
are  conterfeits  of  Murshidabad  rupees  which  were  minted  between  the 
years  1703  and  1818,  and  that  these  rupees  were  not  stamped  and 
issued  by  an  authority  referred  to  in  section  230. 

The  following  are  a  few  facts  in  connection  with  tho  Indian  coinage 
which  are  gleaned  from  Prinsep's  Indian  Anliquitiea  and  also  from 
the  Historical  Outline  to  t'la  catalogu9  of  the  coins  of  the  Moghal 
Emperors  in  the  British  Museum  by  Mr.  Stanley  Lane  Poole.  James  It 
by  L3tter3  Patent,  dated  tho  12th  of  April,  1080,  empowered  the  East 
India  Company  to  is3U3  at  all  thsir  Forts  copies  of  tbo  current  native 
coins,  and  the  Bjm'oay  Factory  was  directed  to  use  **  such  stamps,  dies 
and  tools  as  were  common  in  the  country.  '  For  a  length  of  time, 
however,  all  coining  by  the  Company  at  their  own  mints  was  airricd 
on  with  difTuulty.  In  Bengal  the  Company  were  for  a  long  time 
obliged  to  sent  their  bullion  to  be  coined  at  the  mints  of  tho  Nawab 
of  the  Province  at  Dacca,  Patna  and  Murshidabad ;  but  in  1759  tho 
then  Nawab  gafc  the  Company  permission  to  establish  a  Mi  at  at 
Calcutta.  After  the  Battle  of  Buxar  in  1701,  when  the  Moghul  Emper- 
or Shah  Alum  submitted  to  the  English,  the  Company  assumed 
the  right  of  coinage  and  the  Mints  at  Patna,  Dacca  and  Murshiabad 
were  shortly  afterwards  abolished  and  all  the  coins  for  Bengal  were 
struck  at  Calcutta.  Up  to  1793  there  appears  to  be  little  or  no  dis- 
i'mctioa  between  the  Nawab's  and  the  Company's  coins ;  but  in  that 
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year,  Act  33  aud  3  i,  George  III,  Chapter  52,  was  passed,  by  sectioaSl 
whereof  the  Civil  and  Military  Goveraments  of  the  Presidency  of  Fort 
William  in  Bengal  and  all  the  territorial  acquisitions  and  revenues  in 
the  Kingdoms  ot  Provinces  ot   Bjngal,   Bo'iar  and  O.issA  were  vested 
in  a  Governor-Gjneral  and   three  councillors,  and   by  section  40  the 
GovernoriGaneral  in  Council  at  Fort  William  was  empowered  to  superin- 
tend the  other  P.*eiiJencio3.     Ualer   Regulation  35  of  1793,  passed  by 
the  Governor-Gjaeral  in   Cjuacil  oa   t'la   Istof  Mvy,  1 793,  rules  were 
made  for  the  reform  of  tho  g^ll  and  silver  coins  in  Bjngal,  BjUar 
and  Orissa,  and   prohibiting  the  curren3y  of  any  goll  and  silver  coins 
in  thos)  Provincos  exo3p:i  thj  19th  san  sikkah  rup93  and  gold  mohur 
and  their  ra3p3Jtiva  sub-divisioas,  ani   for   preventing   the  counter- 
feiting or  defacing  ot   tha  oin.     A-noagst   the   rupees  mentioned  in 
these  Regulatioas  aro   the   Micshidabjid  an  1  Farrukhabad  rupees.    A 
standard     currency     was     thus     established,     the  coinage  struck  at 
Mursuidabad   in   the   19.h  year  of  SUah   Alain's    reign  being  selected 
as  the  staniard  —the  result   was  the  coin  known  as  the  **  i9th  san  "  or 
** sikkah"   rup^e  of  Murshidabad.    The    standard   rupoe  so  adopted 
had  oblique  m'lUn^j  oa  the  edges.     Tiiis  milling  was  continued  until 
the  yea»  1818  when  tha  milling  was  changed  and  straight  milling  was 
adopted,  and  later  on,  namaly,  from   1832  to  1835,  milling  was  discarded 
and  a  dotted  rim  on  the  faoe  of  the  coin  took  its  place.     The  upper 
country  in  Bengal  had  been   served  from  other  mints,  of  which  Benares 
and  Farrukhabad  were  the  chief.    1'he  Company's  Farrukhabad  Mint 
was  founded  in  1803  and  it  issued  a  rupee  in  imitation  of  what  was 
known  as  the   *'  Luck  now  45  san  sikkah ''   struck  at  the  Fatebgarh 
mint  of  the  Mogul,  the  45th  year  of  Shah  Alam.    The  mint  at  Farruk- 
habad  was  closed  in   1824.    These  rupees  were  also  struck  at  Benares, 
which  was  under  native  control,    and  this  mint  coined  the  Company's 
coin  up  to  1839.    After  1S3D  the  native  mint  at  Sagar  and  the  Company '^ 
mint  at  Calcutta  issued  Farrukhabad  coins  up  to  the  year  1835.  In 
September,   1835,  the  Company  established  English  coinage  with  the 
head  of  King  William  IV,  in  place  of  the  name  of  the  Mogul  Em- 
peror and  the  older  issues  were  ordered  to  be  suppressed. 

From  the  foregoing  we  gather  that  the  Farrukhabad  and  Mur- 
shidabad rupees  stand  exactly  on  the  same  footing  and  were  stamped 
and  ufiod  under  the  same  authority,  alefo  that  the  lower  part  of  Bengal 
circulated  the  Murshidabal  rupees  while    the    upper     country    was 
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served  by  the  Farrukhabad  mint.    Whether   these  rupees  bad  oblique 
or  straight  or  no  milling  at  alJ,   they   were  all  known   as  and  came 
under  the  description  of  Murshidabad   or   Farrukhabad  rupees.     It  is 
unnecessary  to  follow  Mr.   Boys  in   his  subtle    and    able  argument, 
directed   to  show   that  the  British  Crown  did    not  enjoy     territorial 
sovereignty  in  India  at  the  period  when   the  Murshidabad  rupoes   with 
oblique  milling  we'-e  minted.     We    are  not  prepared   to  admit  that 
there  is  any   (orce  in  his  argument,   but  in  the  view  which  we  take 
of  the  question  before  us  it   is   unnecessary   to  discuss  this  matter. 
The  point  for  our  decision  is  whether  or  not  Murshidabad    rupees  are 
"  Queen's  coin"   within  the  m^aaing  of  rf03tion  230  of   the     Indian 
Penal  Code.    Mr.   Boys  argued   that  the  illustration  to  the    section, 
which    was    aldel     by    the    Indian     Penal   Code  Amendment   Act, 
1896,  was  not  in  reality  an   illustration   at   all,    but  amounted   to  a 
substantive  enactment  that    the    Farrukhabad     rupee    was     Queen's 
coin.    Uis  cootention   is   that   the  essential   quality   to     make  a   coin 
a  Queen's  coin,   viz,,   th.it   it   should   be  stamped  and   issued  by  the 
authority  of  the  Q  leen  or  by   the  authority  of  the  Government   of 
India,  etc ,   is  lacking   in    the   illustration,    and     that,    therefore,   the 
illustration  is  not   an  illustration   properly   so-called   but   amounts  to 
a  substantive    enactmsnt    that  ^the    Farrukhabad  rupee  is    ''  Queen's 
coin"  lind  does  not  go  further  so  as   to  embrace  coins  standing  on 
the  same    footing    as    Farrukhabad    rupees    such    as    Murshidabad 
rupees.    We    cannot     accede    to     this   'argument.     We    must    treat 
what  is    expressed    in    the    coJe    to  bo  an  illustration  as  an  illustra- 
tion   and    deal    with    it    accordingly.     Accepting    the    addition     to 
the  Act  as  an  illustration  and   having   in   view   Acts    XXX III    and 
XXXIV,  George  III,  Cap.   52,  and  Regulation   35  of  1793  and  other 
legish\tions,    we    have    no    hesitation    in  coming  to  the  conclusion 
that  Murshidabad    rupees    stand    on    the  same  footing  as  Farrukh- 
abad rupees  and  fall  within   the  illustration,   and   that  these  rupees 
were    stamped    and    issued   by  the  authority  of  the  Government  of 
India,  or  at  least  of  the    Government    of  a    Presidency    and    were 
issued  as    money   under    the  authority  ol  the  Government  of  India 
as    were    Farrukhabad    rupees.     We    therefore    hold    that    section 
230  was  intended  to,  and  does  apply  to    Murshidabad  rupees,  and 
that  the  view  of  our  learned   brothers,   Knox  and   Aikman,   JJ.,  *in 
the  case  of  K,  E,  v.  Oopdy  (1)  was  correct. 

ID    (1903)  23  A.  W.N.  115. 
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[His  Lorddliip  tUcn  discussed  the  facts  aad  proceeded  thus  :] 

In  view  of  the  discrepancies  ia  tUe  evideuco  given  for  tlie 
prosecution  and  the  improbabilities  of  the  story  told  by  the 
witnesses  for  the  prosecution,  we  think  that  it  would  be  wholly 
unsafe  to  convict  the  accused.  It  is  highly  probable  we  think 
that  advantage  was  tiken  of  the  absence  of  the  accused  from 
their  home  by  some  person  who  is  ill-disposed  to wardH  them  to  place 
the  dies  and  coins  in  th«»ir  house,  if  indeed  they  were  found  there 
at  all. 

We  cannot  conclude  our  judgment  without  expressing  our 
surprise  that  the  learned  Sessions  Judge  refused  to  follow  the 
ruling  of  a  Bench  of  the  High  Court.  He  says  that  the  learned 
Government  pleader  has  not  shown  him  ''  any  provision  of  law 
directing  that  rulings  of  a  High  Court  (whether  by  one  or  more 
Uon*ble  Judges  or  by  a  Full  Bench)  have  the  force  of  law,"  and 
then  he  afterwards  remarks  that  Courts  are  not  to  follow  **  a 
ruling  blindly  even  when  applicable,  if  such  ruling  appears  to  conflict 
with  the  existing  law  or  to  make  new  law."  We  presume  that  the 
learned  Sessions  Judge  means  by  this  that  it  rests  with  a  subordinate 
judge  to  decide  whether  or  not  a  ruling  of  the  High  Court  conflicts  with 
the  existing  law  and  is  or  is  not  to  be  followed.  We  should  have  thought 
that  it  did  not  require  any  authority  for  the  proposition  that  subordinate 
Courts  must  abide  by  and  follow  loyally  the  rulings  of  the  High  Court 
to  which  they  are  subordinate.  We  may  quote  the  following  passage 
bearing  on  this  subject  from  a  well-known  work.  **  [t  is  then  an 
established  rule  to  abide  by  former  precedents,  stare  deeidis,  where 
the  same  points  come  again  in  litigation,  as  well  to  keep  the  scale  of 
justice  steady,  and  not  liable  to  waver  with  every  new  judge's  opinion, 
as  also  because,  the  hw  in  that  case  being  solemnly  declared,  what  be- 
fore was  uncertain  and  perhaps  indifferent,  is  now  become  a  permanent 
rule,  which  it  is  not  in  the  breast  of  any  subsequent  judge  to  alter 
according  to  his  private  sentiments ;  he  being  sworn  to  determine, 
not  according,  to  his  own  private  judgment,  but  according  to 
the  known  laws  of  the  land  -  not  delegated  to  pronounce  a  now  law, 
but  to  maintain  the  old— jos  dicere  ct  non  ju8  dare'  (Broom's  Legal 
Maxims,  edition  7,  p.  118).  This  rule  is  accepted  by  every  Court  of 
Justice  in  England  or    Ireland   and  is  loyally  followed  even  by  judges 
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of  co-ordinate  jurisdiction  ;  a  fortiori  is  the  rule  binding  upon  subordi- 
nate Courts.  The  judge  of  a  subordinate  Court,  however  brilliant  and 
well- trained  a  lawyer  he  may  be,  is  not  entitled  to  assume  the  powers 
of  an  appellate  Court,  or  rsfuse  to  follow  the  decision  of  the  High 
Court  to  which  his  Court  is  subordinate.  It  is  the  duty  of  every  subordi- 
nate ju^lgc  loyally  to  accept  the  rulings  of  such  High  Court  unless  or 
until  they  have  been  overrule!  by  a  higher  tribunal.  We  regret  that 
the  learned  Sessions  J  ndge  should  have  seen  fit  in  this  case  to  deviate 
from  a  well  recognised  rale.  We  direct  that  a  copy  of  this  judgment 
be  sent  to  him  for  his  guidance  in  future. 

We  dismiss  this  appeal    and  direct  that  the  accused  Deni  and 
Amiri  be  forthwith  released  from  custody. 

Appeal  diamisfcd. 


(  /.  L.  R,  ilL>  Cale,  5^j0.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Jan.  26      [CRMNAL  APPEAL  No.  1068  of  1904.]     1905. 

Tresent :— Mr.  Justice  Henderson  and  Mr.  Justice  Geidt. 

SADANANDA  PAL  r.  EMPEROR. 

General  Clauses  Act  (S  of  1897),  a.  3,  VI.  [52)--Criminal  Procedure  Code   [Act 
V  of  1898),  8.  IGi—Thundhmark -Signature, 

Where  an  accused  person  is  able  to  write  his  name  his  thumb-mark  is  not  a  signature 
within  the  meaning  of  s.  8,  CI.  (52)  of  the  General  Clauses  Act  or  s.  164  of  the 
Criminal  Procedure  Code. 

Babu  Shamatul  Ohndra  Butt  for  the  appellant. 
The  Deputy  Legal  Remembrancer  (Mr,  Douglas  White)  for  the  Crown. 

H^n'erSOII  and  8<ldt  J  J.— With  regard  to  the  appeal  of 
Sadananda  Pal,  a  confession  said  to  have  been  n)ade  by  him  before  a 
Magistrate  was  relied  upon.  We  find,  however,  that  the  confession  was 
not  signed  by  him,  although  it  appears  from  the  record  of  his  examina- 
tion before  the  Committing  Magistrate  that  he  is  able  to  write.  Upon 
the  document  itself  there  is  a  thumb-mark  close  to  the  printed  words 
^'signature  or  mark  of  the  accused  "  in  the  place  where,  if  he  had  signed, 
he  would  have  placed  his  signature.  This  is  not  a  ^^  signature  '*  within 
the  meaning  of  clause  52,  section  3  of  the  General  Clauses   Act,  under 
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which  a  mark  is  to  be  considered  a  signature  only  in  tlie  case  of  a  person 
unable  to  write  his  name.  The  provisions,  therefore,  of  section  104  of 
iho  Code  of  Criminal  Procedure  have  lot  been  complied  with.  Moreover, 
there  is  nothing  to  show  how  the  appellant  came  to  be  taken  before  the 
Magistrate,  who  recorded  his  confession. 

Under  thfse  cirumstance s  we  return  the  record  to  the  Sessions 
Judge,  and  direct  him  to  take  evidence  as  to  whether  the  appel- 
lant Sadananda  Pal,  duly  made  the  statement  recorded,  and  as 
to  the  circumstances  under  which  he  was  taken  before  the  Magis- 
trate, and  the  person  by  whom  he  was  taken.  Oa  this  evidence 
being  taken,  the  Sessions  Judge  will  certify  the  lesultofhis  enquiry 
and  sand  the  evidence  recorded  along  with  the  record  to  this  Court. 

Meantime  we  adjourn  the  appeal  of  Sadananda  Pal. 

Case  remanded. 


(1  C,  L.  J.,  S29.) 

IN  THE  man  court  of  judicati  re  at  Calcutta. 

Jan.  4    [CRIMINAL  REVISION  No.  966  op  1904.]    1904. 
Present : — Mr.  Justice  Geidt  and  Mr.  Justice  Mookerjee. 
KORBAX  MOLLA  and  OTUEns,  v.  RAJA  SRINATH  akd  oih 39 

Criminal  Procedure  Code  [Act  V.  of  1S9S)- See.  l-io—Jnriadlet'ton.heallimk* 
of— Subject  of  dispute,  situated  partly  ic'Uhin  and  partly  tciUtout  the  local  I'mHs  of 
a  Magistrate's  jurisdiction. 

Sec.  15  of  the  Code  of  Criminal  Procedure  gives  power  to  a  Magistrate  to 
institute  proceedings  under  the  section  in  regard  to  any  land  or  water  or  ti»e 
boundaries  thereof,  within  the  local  limits  of  his  jurisdiction. 

Where  therefore,  a  jalhar,  the  subject  of  a  proceeding  under  Sec.  146  Crimiml 
Procedure  Code  is  situate  partly  within  and  partly  without  the  local  limits  of  i 
Magistrate  with  regard  to  that  portion  of  it  which  lies  outside  it  is  ultra  rirett. 

Proceedings  having  been  taken  with  regard  to  the  jnJkar  as  a  whole,  theentfrp 
order  should  be  set  aside. 

Isfian  Chandra  Dass  v.  Oarth  (1)  followed. 
Rule  obtained  by  the  Second  party. 

Application   for  quashing  proceedings  under  Sec.  145.    Crimiaal 
Procedure  Code. 

(1)  (1901)  I.  L.  R.  29  Calc.  885. 
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On  a  police  report  dated  the  29th  July  1904,  Mr.  N.  Bhattacharyya, 
Deputy  Magistrate  of  Faridpur,  drew  up  proceedings  under  Sec.  145, 
Criminal  Procedure  Code,  in  respect  of  a  jalhar  situated  partly  within 
tho  District  of  Dacca  and  party  within  the  District  of  Faridpore. 
The  Second  parly  thereupon  moved  the  High  Court  and  obtained 
this  rulo  upon  the  District  Magistrate  of  Faridpur  and  upon  the  first, 
third  and  fourth  parties  to  the  proceeding  to  show  cause  why  the 
proceedings  under  Sec.  145,  Criminal  Procedure  Code,  should  not  be 
quashed  or  in  the  alternative  why  the  same  should  not  be  transferred 
to  the  District  of  Dacca. 

The  Standing  Counsel  {Mr.  S,  P.  Sinha)  with  him  Babu  Sarendra 
Nath  Giiha  in  support  of  the  Rule. 

Babu  Lalmohiin  Dasa  and  Dahu  Aitdya  Churn  Bose  showed 
cause. 

The  Judgment  of  the  Court  was  delivered  by 

SBidt,  «J.— The  learned  counsel  for  the  petitioner  has  confined 
bis  argument  in  support  of  this  Rule  solely  to  the  ground  that  the 
property  in  respect  of  which  proceedings  have  been  taken  under  Sec. 
145  is  not  situated  wholly  within  the  district  of  Faridpur. 

It  appears  from  the  Deputy  Magistrate's  explanation  that  three- 
fourths  of  the  jaitar  lies  within  the  Faridpur  District  and  one- fourth 
within  the  Dacca  District.  Now,  Sec.  145  gives  the  Magistrate  power 
to  institute  proceedinga  when  he  finds  that  a  dispute  likely  to  cause 
a  breach  of  the  peace  exists  concerning  any  land  or  water  or  the 
boundaries  thereof  within  the  local  limits  of  his  jurisdiction.  It 
would  therefore  appear  that  the  Deputy  Magistrate's  order  in  regard 
to  the  jalkar,  at  any  rate  to  that  portion  of  it  which  lies  without  the 
district  of  Faridpur,  was  ultra  vlrea  and  he  should  have  confined 
his  proceedings  to  that  portion  which  Iny  within  his  district.  That 
this  is  the  right  view  of  the  matter  is  coofirmed  by  the  case  of  lahan 
Chunder  Dasa  v.  Qarth  (1). 

Proceedings  have  been  taken  with  regard  to  the  jalkar  as  a  whole, 
we  must  therefore,  set  aside  the  entire  ordor.  If  the  Deputy  Magis- 
trate finds  that  there  is  a  dispute  likely  to  cause  a  breach  of  the 
p3ace  with  regard  to  that  portion  of  the  jalhar  which  is  situated 
within  the  Faridpur  District,  it  will  be  open  to  him  to  take  proceedings 
;     with  regard  to  that  portion. 

Rule  made  absolute, 
(1)    1901  L  L.  R.  29  Gale.  S85. 
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BAJBKDBA  VARAIN  BOT  9.  IfOHAMMAD  ABZUMAHD  KBAH  CHOWDHUBT. 
(i  C.  L,  J.,  331.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 
[CRIMINAL  REVISION  Nos.  6  and  53  of  1905.] 
March  7,  8  1905. 

Present :— Mr.  Justice  Henderson  and  Mr.  Justice  Geidt. 
RAJENDRA  NARAIN  ROY  akd  others, 
Versus 
MOHAMMAD  ARZUMAND  KHAN  CHOWDHURY, 

and 

MOHAMMAD  ARZUMAND  KHAN  CHOWDHURY, 

Versus 

RAJENDRA  NARAIN  ROY  and  othms. 

Criminal  Froeedure  Code  {Act  V  of  1898)Sec.  145,  146  a  (/),  a»id  148- 
Aetual  posseBBioHf  dispute  09  to-PosseMton  of  different  portions — Co8f«,  diteretion 
rt«  to- -Bight  Court,  power  of,  to  revise  order  as  to  costs. 

Where,  a  Magigtrate  finds  that  both  parties  were  at  the  time  of  the  order 
under  Sec.  145  (1),  Gr.  P.  G,  realizing  rents  from  some  of  the  raiyats  of  the 
village,  his  finding  most  mean  that  both  parties  were  in  possession,  each  of 
different  portions  of  land,  and  in  sach  a  case  it  is  not  open  to  him  to  decide 
that  neither  party  was  in  possession  and  to  act  ander  Sec.  146,  el.  (1)  of  the 
Griminal  Procedure  Code. 

The  intention  of  the  Legislature  in  such  proceedings  is  to  maintain  the 
status. quo, 

A  wide  discretion  as  to  costs  is  given  to  a  Magistrate  by  Sec.  14S  (3),  and  under 
the  present  Code  of  Criminal  Procedure,  the  High  Court  has  no  power  in  revition 
to  interfere  with  his  exercise  of  that  discretion. 

The  practice  of  awarding  in  proceedings  under  Sec.  146.  Cr.  P.  Code., 
additional  oosts  for  extra  fees  and  travelling  and  other  expenses  of  a  like 
nature,  incurred  bj  reason  of  bringing  pleaders  or  counsel  from  a  distance 
condemned. 

Applications  by  both  the  parties  to  a  proceeding  under  Sec.  145, 
Cr.  P.  C,  for  setting  aside  an  order  under  s.  146  cl.  (1),  Cr.  P.  Code,  passed 
by  the  District  Magistrate  of  Malda. 

On  a  Police  Report  dated  the  13th  June  1904,  proceedings  under 
Sec.  145,  Cr.  P.  Code,  were    instituted  against  the  two  contending 
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parties  in  respect  of  two  villages  Aktail  aad  Darajpur.  Tbe  first 
party,  Rajeadra  Narain  Roy  and  others,  admitted  the  two  villages 
to  be  property  of  the  s<3Coad  parly  Mohammad  Arzamand  Khan 
Chowdbry,  but  cbimed  to  be  in  adverse  possession  for  30  or  40  years 
by  collecting  rents  and  catting  down  trees.  The  second  party  asserted 
that  he  and  his  co-sharers  were  in  possession  of  the  said  two  villages,  and 
that  the  first  party  were  trying  to  oust  them. 

The  District  Uagistrate  found  the  second  party  to  be  in  posses- 
sion of  Darajpore  and  made  an  order  retaining  them  in  possession 
until  evicted  therefrom  in  due  course  of  law.  With  regard  to  Aktail 
he  made  an  order  under  Sec.  146  CI.  (1)  attaching  it,  until  a  com- 
petent court  should  determine  the  rights  of  the  parties  to  it.  11) 
also  directed  the  first  party  to  pay  Rs.  GOO  as  costs  to  the  second 
party. 

Each  party  moved,  the  High  Court  for  setting  aside  the  order 
under  sec.  146  cl.  ( I),  C.  P.  Code,  while  the  first  party  also  applied 
for  setting  aside  the  order  as  to  costs.  Thereupon  two  rules  were 
issued  which  were  heard  together. 

In  Rev.  No.  6  of  1905.— 

Mr.  W,  Jackson  and  Dabu  Kallij  Kiascn  Sen  for  the  Petitioners 
^First  Rirty). 

Babu  Joy  Oopal  Ohosha  for  the  Opposite  Party  (Second  Party). 

In  Rev.  No.  53  of  1903. 

Uabu  Joy  Oopal  Ohoaha  for  the  Petitioner  (Second  Party). 

Babu  Kally  Kiasen  Sen  for  the  Opposite  Purty  (First  Party). 

The  Judgment  of  the  Court  was  delivered  by 

|lM|dei*tOII)  Ja —These  two  Rules  were  heard  together.  They 
arise  out  of  a  proceeding  under  section  145,  Cr.  P.  C,  instituted  in 
respect  of  two  Mouzahs  Aktail  and  Darajpore.  With  regard  to  the 
former  the  liagistrate  made  an  order  under  Section  146  (1)  attaching 
it  until  a  competent  court  should  determine  the  rights  of  the  parties 
to  it,  and  he  directed  that  each  party  should  bear  their  own  costs. 

With  regard  to  the  other,  he  found  that  it  was  in  possession  of 
the:  second  party,  and  he  made  an  order  retaining  them  in  possession 
until  evicted  therefrom  in  due  course  of  law. 
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Both  parties  complain  of  the  order  attaching  Monzah  Aktail,  and 
each  obcained  a  Rule  on  the  ground  that  the  Magistrate  had  in  bis 
judgment  found  that  both  parties  were  in  possession  of  the  Mouzali 
and  therefore  he  was  not  competent  to  attach  the  land  under  section 
146  fl)  which  applies  oaly  where  the  Magistrate  decides  that  none  of 
the  parties  wer9,  at  the  time  referred  to  in  the  section,  in  possession, 
or  when  he  is  unable  to  satisfy  himself  as  to  which  of  them  wete  then 
in  possession.  It  it  necessary,  therefore  to  .  consider  what  has  really 
been  found  by  the  Magistrate  as  to  possession,  for  the  finding  is 
not  altogether  clear.  Both  parties,  it  should  be  mentioned,  claimed 
to  be  In  possession  through  the  raiyats  by  the  collection  pf  rents, 
and  the  Magistrate  very  rightly  considered  tbat  the  case  must'* be 
decided  upon  the  test  of  the  collection  of  rents  from  the  raiyats. " 
In  terms,  he  found  that  both  parties  were  at  the  time  of  the  order 
under  section  145  (I),  realizing  rents  from  some  of  the  raiyats  of  the 
village,  but  he  went  on  to  say,  that  he  therefore  decided  that  neither 
party  was  in  actual  and  undisputed  possession  of  the  Mouzab,  and 
accordingly  he  made  the  order  attaching  the  Mouzab. 

The  possession  contemplated  by  Section  145,  and  as  to  which 
the  Magistrate  was  called  upon  to  decide,  is  actual  possession  of  the 
subject  of  dispute.  The  power  or  competency  of  the  Magistrate 
to  interfere  depends  on  the  very  fact  that  the  possession  of  the  land 
in  question  is  in  dispute.  So  that  in  no  case  can  it  be  said  that  any 
one  is  in  uadisputed  possession,  unless,  indeed  the  proceedings  have 
been  instituted  un^ler  an  entire  misapprehension  as  to  there  having 
been  a  dispute.  It  seems  to  us,  therefore,  that  the  Magistrate  has 
really  found  that  both  parties  are  in  possession,  and  that  section  UQ 
(1)  did  not  apply  to  the  special  circumstances  of  the  case.  It  was 
possible  for  him  to  have  found  what  particular  holdings  were  in 
possession  of  each  party,  though  this  might  have  entailed  a  somewhat 
special,  and  perhaps  lengthy  enquiry,  but  it  was  not  open  to  him, 
after  finding,  as  he  did,  that  each  party  was  in  possession  of  different 
portions  of  the  land,  to  decide  that  neither  party  was  in  possesssion, 
for  that  is  to  decide  contrary  to  the  facts  found.*^*  The  intentionK)! 
the  Legislature  is  obviously   to  maintain  the  8(atM«  goo.    Under  these 

^^See  in  this  connection  the  case  of  The  Katras-Jlierriah  Coal  Company'^  v. 
Bibkr'ida  Date  1.  L.  B.,  22.  Calc.  297  =  Rep. 
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circumstances  wo  consider  that  tlie  order  attaching  tLo  Mouzabs  must 
be  set  aside. 

Tbo  rule  obtained  by  the  first  parly  also  dealt  with  the  order 
directing  them  to  pay  Ra.  GOO  a3  costs  to  the  other  party.  Ju  the 
explanation  submitted  by  him,  the  Magistrate  has  explained  the 
mothoJ  by  which  the  costs  were  assessed.  The  entire  costs  in- 
curred by  the  2nd  parly  amounted,  he  said,  to  Rs.  3546,  and  inasmueh 
as  the  area  of  Darajpore  was  one-sixth  of  the  total  area  in  dispute, 
he  granted  them  roughly  one-sixth  of  that  amount  or  Rs.  600.  A 
wide  discretion  as  to  costs  is  given  to  a  Magistrate  by  section  148  (3) 
aud  under  the  present  Cede,  this  court  has  no  power  in  revision  to 
interfere  with  his  exercise  of  that  discretion.  Our  attention  has 
been  drawn  to  the  fact,  that  out  of  the  sum  of  Rs.  3,546,  Rs.  2,000 
represent  fees,  at  the  rate  of  Rs.  200  per  day  paid  to  a  pleader 
brought  from  Faridpur  to  the  District  of  Malda,  where  the  dis- 
puted land  is  situated  and  where  the  enquiry  took  place. 
Moreover  the  costs  said  to  have  been  incurred  included  4  days 
travelling,  and  other  expenses  paid  to  that  pleader.  We  desire,  to 
point  out  for  the  guidance  of  Magistrates  that  in  our  opinion 
additional  costs  incurred  for  extra  fees  and  traveling  and  other 
expenses  of  a  like  nature,  incurred  by  reason  of  bringing  pleaders  or 
counsel  from  a  distance,  ought  not  to  be  allowed.  Otherwise  a  rich 
party,  by  the  employment  on  high  fees  of  pleaders  or  counsel  from 
a  distance,  might  have  the  effect  of  preventing  a  poorter  party  taking 
part  in  the  pro  :eeding8,  lest  he  might,  in  the  case  of  an  adverse 
finding,  have  to  pay  an  enormous  bill  of  costs  incurred  by  his 
opponents.    We  are  not  in  a  position  however  to   disturb  the  order 

as  to  costs  in  the  present  case. 

Rule  mide  aheolute. 


(1  C.  L.  J.,  SS4.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 
March  14  [CRIMINAL  REVISION  No.  74  of  1905J  1905. 
Presoit :— Mr.  Justice  Henderson  and  Mr.  Justice  Qeidt. 

AMINULLA  SERANG  v.  P.  M.  GUHA. 
Criminal  Pro^iedure  Code  (Act  V.  of  189S)   — a.   183 — o fence  committed  on^  a 
jaMrntj^-^tchere  triable — Meaning  of  the  tcorda  '  that  journey'—  Venue* 
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The  odIj  Courts  competent  to  try  the  case  of  an  offender  in  respect  of  an  offence 
committed  on  a  journey,  are  the  Courts  through  or  into  the  local  limits  of  whose 
jurisdiction  the  offender  in  the  course  of  the  journey  he  was  performing  passed  at 
the  time  the  offence  was  committed. 

The  journey  referred  to  in  the  first  part  of  section  183  of  the  Code  of 
Criminal  Procedure  is  the  journey  which  the  offender  is  in  the  course  of  per- 
forming ;  and  the  words  '  that  journey'  at  the  end  of  the  section  refer  to  the 
same  journey. 

Rule  obtained  by  Aminullah  Seramj  accused. 

The  charge  against  accused  was  one  under  Section  280  L  P.  Code 
of  rashly  navigating  a  vessel  so  as  to  endanger  human   life. 

The  complainant  Mr.  P.  M.  Quha  had  taken  a  through  ticket  from 
Sealdah,  a  terminus  of  the  E.  B.  S.  Railway  to  Kadirpur,  a  Steamer 
Station  on  the  Padma.  On  the  IGth  October  1901,  when  he  had  got 
down  into  a  boat  after  leaving  the  steamer  'Vulture/  the  accused,  who 
was  the  Serang  of  the  said  Steamer  started  the  Steamer  Before  the  boat 
could  be  at  a  safe  distance,  the  reault  being  that  the  boat  was 
capsized  and  the  complainant  was  thrown  into  the  rivor  Padma 
and  some  articles  of  his  t^ere  lost  and  could  not  be  recovered.  The  com- 
plainant thereafter  applied  for  and  obtained  a  summons  before  the 
Police  Magistrate  of  Sealdah,  against  the  accused  for  having  committed 
an  offence  under  s.  f?80,  I.  P.  C.  The  accused  thereupon  moved  the 
High  Court  and  obtained  a  Hule  to  show  cause  why  the  proceedings 
should  not  be  quashed  on  the  ground  that  the  Police  Magistrate  of 
Sealdah  had  no  jurisdiction  to  enquire  into  or  try  the  offence,  the 
same  having  been  alleged  to  have  been  committed,  outside  the  local 
limits  of  his  jurisdiction. 

Mr.  Bi  C.  Mitter  (instructed  by  Messrs.  Morgan  and  Co.)  for  the 
petitioner. 

Mr.  P.  L.  Roy  (with  him  Mi\  S.  G,  Roy  and  Bahu  Rem  Chandra  Sen) 
for  the  opposite  party. 

The  judgment  of  the  Court  was  delivered  by 

Heifd^^Olli  J«~-In  this  case  it  appears  that  the  compldinant 
having  travelled  froni  the  Sealdah  Station  by  the  Eastern  Bengal 
State  Railway  to  Ooalundo  and  thence  by  steamer  from  Goalundc 
to  Kadirpur  in  the  district  of    Dacca    left    the  steamer.      He  then 
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returned  to  the  steamer  in  a  boat  and  bis  boat  was  swamped .  by  the 
steamer  as  it  left  the  liank  to  proceed  on  its  journey.  The  result 
was  that  he  was  thrown  into  the  water  and  certain  of  his  property 
wflfa  lost.  He  then  filed  a  complaint  before  the  Police  Magistrate  of 
Sealdah  charging  the  petitioner  who  was  the  Sevang  of  the  Steamer 
under  sec.  280, 1.  P.  C.  with  rashly  navigating  the  vessel  so  as  to 
eiidanger  human  life. 

It  has  been  contended  that  the  Magistrate  of  Sealdah  has  no 
jurisdiction  to  entertain  the  complaint.  On  the  other  hand,  it  is 
Bai4  that  Sec.  183  of  the  Criminal  Procedure  Code  confers  jurisdic- 
tion upon  the  Magistrate.  That  section  provides  that  "  an  offence 
committed  whilst  the  offender  is  in  the  course  of  performing  a  journey 
or  yoyage  may  be  inquired  into  or  tried  by  a  Court  through  or 
into  the  local  limits  of  whose  jurisdiction  the  offender,  or  the  person 
against  whom,  or  the  thing  in  respect  of  which,  the  offence  was  com- 
mitted, passed  in  the  course  of  that  journey  or  voyage.'* 

It  seems  to  us  that  the  journey  referred  to  in  the  first  part  of  the 
section  is  the  journey  which  the  offender  is  in  the  course  of  per- 
forming ;  and  the  words  *'  that  journey''  at  the  end  of  the  section 
refer  to  the  same  journey. 

Now,  it  is  clear  that  the  journey  which  the  offender,  that  is,  the 
Serang,  was  performing  at  this  time  was  the  journey  between 
Goalundo  and  Kadirpur  or  Ooalundo  and  some  place  beyond 
Kadirpiur  because  apparently  his  journey  had  not  been  completed 
on  reaching  Kadirpur.  The  only  Courts  that  would  have  jurisdic- 
tibii  to  try  this  case  would  be  the  Courts  through  or  into  the  local 
litnits  of  whose  jurisdiction  the  offender  in  the  course  of  that  journey 
passed. 

It  is  clear,  therefoi^,  that  the  Police  Magistrate  of  Sealdah  had 
no  jurisdiction.  The  Rule  granted  to  show  cause  why  the  proceed- 
ings pending  before  him  should  not  be  quashed,  must  be  made 
absolute. 

Rule  made  aheolute. 
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KGA  PEIN  TBI  V,  DOMBAT  BCSMAH  TBADIKG  OORPOBATION. 

{11  Bur.  L.  R.,  182.) 
]N  THE  CHIEF  COURT  OF  LOWER  BURMA. 

Feb.  8    [CRIMINAL  REVISION  No.  1617  of  1905.]    1905. 
Present :— Mr.  Justice  Fox. 

NGA  PEIN  THI,-AppLiCiNT, 

Versus 

THE  BOMBAY  BURMAH  TRADING  CORPORATION,-~RBspoKr>KKx. 

Burden  of  proof  in  suit  after  summary  criminal  order— same  aa  in  suit  after 
summary  civil  order. 

The  principle  laid  down  in  P.  K.  A.  C.  T.  Kadappa  Chettj  vs.  Moung  Shwe 
Bo  (1)  aa  to  the  burden  of  proof  is  applicable  in  a  suit  brought  after  a  summarv 
criminal  order  as  in  a  suit  brought  after  a  summaiy  civil  order. 

Bagram  and  Stratford  for  the  applicant. 

Eddis,  Connell  and  Lentaigne  for  the  respondent. 

Fox,  J— This  is  an  application  to  revise  an  order  made  under 
section  517  of  Ihe  Criminal  Procedure  Code.  Even  if  the  ord 
is  wrong,  I  am  unable  to  hold  that  auy  grave  injustice  has  been  caused 
by  it.  The  only  difference  in  the  position  of  the  parties  is  that  the 
applicant  will  have  to  bring  a  civil  suit  against  the  Corporation  to 
assert  his  right  to  the  elephant,  instead  of  ihe  Corporation  bring- 
ing a  suit  against  him  for  it.  The  matter  is  merely  one  of  payment 
of  the  institution  fee  in  a  suit.  As  at  present  advised,  I  do  not  see 
that  the  applicant  is  under  any  other  disadvantage,  which  can  be  taken 
into  consideration.  It  was  said  that  the  onus  of  proof  in  a  civil  suit 
brought  by  him  would  lie  on  him,  but  the  principle  laid  down  in 
P.  K.  A.  C.  T.  Kadappa  Chetty  vs.  Maung.Swhe  Bo  (1)  appears  to 
me  applicable  in  a  suit  brought  after  a  summary  criminal  order  as  in  a 
suit  brought  after  a  summary  civil  order.  Under  the  circumstances 
the  c?se  does  not  appear  to  me  to  be  one  calling  for  the  interference 
of  this  Court  in  its  revisional  jurisdiction  and  I  accordingly  dismiss  ibe 
application. 

(1»    2  L.  B.  EL  162, 
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{9  G.  ir.  N.  792) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Jan.  27    [CRIMINAL  REVISION  No.  1234  of  1904.]    1905.' 

Presju*^ :— Mr.  JuLtiee  Henderson  and  Mr.  Justice  Geidt. 

BISARAT  ALI,  and  OTffgas,— 2nd  Pauty,  Petitionebs, 

Ve7*8U8 

UMAPADA  BANERJEE  and  othebs,— Ist  Pabtv,  Opposite  Pabty. 

Criminal  Proeedare  Co  le  {Aet  V  of  J80S),  8.  107 —Ueg.  Vlll  of  ISIQ—Putni 
nluk  aold—Durputnidar  reBiUing  the  Pui-chaser — Wrongful  Collection  of  rents— 
ItheUhooi  of  a  breach  of  the  Peace. 

Where  a  Putni  taluk  was  sold  and  every  thing  necessary  to  put  the  purchaser 
in  possession  was  done,  but  the  dur-putnldar  continued  to  be  in  possession  and  iq- 
sisted  upon  collecti'»g  rents  in  opposition  to  the  purcluiser  ; 

Held— i\iat  suih  acts  on  the  part  of  the  dur-putnidar  were  wrongful  and  ns  there 
was  a  likelihood  of  a  breach  of  the  peace  being  caused  by  such  acts  he  was  rightly 
bound  down  under  S.  107  of  the  Criminal  Procedure  Code. 

Mr.  Allen  and  Bahu  Dwarka  Nalh  Chueherhut'y  for  the  Petitioners. 

'    Baba  Srish  Chandra  Choicdhury  for  the  Crown. 

Tbe  focts  of  the  case  material  to  the  report  appear  from  the  jiidg- 
Eient. 

The  Judgment  of  the  Court  was  as  follows  :— 

In  this  case,  a  putni  was  sold  on  the  14th  May  1904  under  see.  11 
of  Reg.  VIII  of  1819.  The  first  clause  of  that  section  says,  "Any. 
taluk  or  saleable  tenure  that  may  b3  disposed  of  at  a  public  sale,  under 
the  rules  of  this  Regulation  for  arrears  of  rent  due  on  account  of  it,  is 
sold  free  from  all  incumbrances  that  may  have  accrued  upon  it  by 
act  of  the  defaulting  proprietor,  his  representatives  or  assignees,  unless 
the  right  of  miking  such  incumbrances  shall  have  been  expressly 
vested  in  the  holder  by  a  stipulation  to  that  effect  in  the  written  engage- 
ments under  which  the  said  taluk  may  have  been  held.  '* 

In  the  present  case,  the  existence  of  a  right  to  make  such  incum- 
brances was  not  proved  and,  the  Magistrate  says,  was  not  even  asserted 
before  him.  On  the  30th  June  followiag  an  order  was  made  for  the 
purchaser  of  the  taluk  to  be  put  in  possession.  But  on  the  same  day 
a  suit  ^as   brought  by  the  dur-piUnidar  to  set  aside   the  sale.    He 
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applied  on  the  6th  July  for  an  injuaction  to  restrain  the  purchaser 
from  taking  possession,  but  this  application  was  refused  on  the  19'th 
September.  On  the  19th  of  July  a  proclamation  was  issued  declaring 
that  the  new  incumbent  had  acquired  all  the  rights  and  privileges 
of  the  zemindar  and  that  he  alone  was  entitled  to  make  collections.  , 

The  3rd  clause  of  sec.  15  of  the  Regulation  declares  that  '*  should 
the  late  incumbent  or  his  late  under-tenants  continue  to  oppose  the 
entry  of  the  new  purchaser,  notwithstanding  the  issuing  of  such  a 
proclamation,  or  should  there  be  reason  to  apprehend  a  breach  of 
the  peace  on  the  part  of  any  one,  the  aid  of  the  Police  oflScers  and 
of  all  other  public  officers  who  may  be  at  hand  capable  of  affording 
assistance  shall  be  given  to  the  new  purchaser  on  his  presenting 
a  written  application  for  the  same  and  in  the  event  of  any  affray 
or  breach  of  the  peace  accruing,  the  entire  responsibility  shall  vest 
with  the  party  opposing  the  lawful  attempt  of  the  purchaser  to  assume 
his  rights." 

In  the  present  case,  the  Petitioners  claim  to  be  still  in  actual 
possession  as  dur-putnidara  of  the  late  incumbent.  This  proclamation 
was  served  upon  them  as  appears  from  the  return  of  the  nazir  and 
the  evidence  of  one  witness  whose  deposition  has  been  referred  to. 
It  appears  that  under  the  first  clause  of  sec.  15,  the  zemindar  bo  far 
as  was  in  his  power  has  put  the  purchaser  in  possession.  He  has 
given  him  tli^  usual  amaldiLStik  together  with  the  notice  to  the  raiyats 
and  others  to  attend  and  pay  their  rents  thenceforward  to  tHe  new 
incumbent.  It  appears  in  fact  that  everything  has  been  done  on 
the  part  of  the  Revenue  Court  and  of  the  zemindar  himself  to  put 
the  purchaser  in  possession. 

Notwithstanding  the  proclamation  and  the  other  proceedings 
which  have  been  taken  in  this  connection,  we  find  that  the  Petitioners 
have  continued  to  remain  in  possessi  on  and  have  insisted  upon  collecting 
rents  from  the  raiyats. 

In  this  state  of  things,  it  was  reported  by  the  Police  that  in 
consequence  of  the  action  of  the  Petitioners  a  breach  of  the  peace 
was  likely  to  occur,  and  upon  that  report  the  Magistrate  took  proceedings 
on  the  13th  of  August  against  the  Petitioners  under  sec.  107,  Cr. 
P.O. 

The  only  question  is  whether,   under  the  circumstances,  the  act 
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of  the  PetUiooers  in  continuing  to  collect  the  rents  from  the  raiyats 
was  wrongful. 

The  Magistrate  has  found  that  it  was  wrongful  and  likely  to  cause 
a  breach  of  the  peace. 

It  is  contended  before  us  that  the  question  whether  the  act  of 
collecting  rents  is  wrongful  or  not,  must  depend  upon  the  issue  of 
the  suit  which  was  filed  by  the  Petitioners  on  the  30th  Juno  and  which 
is  now  pending. 

It  appears  to  us  that  tbe  effect  of  tbe  pvlui  Regulation  is  to  render 
any  such  nets  unlawful  until  such  time  as  the  sale  bhall  have  been 
set  aside..  We  are  of  opinion  that,  in  tbe  circumstances,  the  Magi3trate 
was  perfectly  right  in  holding  that  the  collection  was  wrongful  and 
likely  to  cause  a  breach  of  the  i>8ace  and  therefore  he  was  justified 
in  making  the  order  binding  down  the  Petitioners  to  keep  the  peace 
under  sec  107,  Or.  P.  C. 

Tbe  rule,  therefore,  must  be  discliarged. 

Rule  discharged. 


yO  a.  W.  N.  710  =  7.  L.  B.  32  Cal,  JJ7). 
L\  TUE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 
Feb.  6  [CRIMINAL  REVISION  No.  127G  of  1904.]  1905. 
Present : — Mr.  Justice  Henderson  and  Mr.  Justice  Geidt. 
KA8I  NATH  BANIA,--PEriTiONE«,  v.  EMPEROR. 

Opium  Act  (/  of  I878)t  «.  P,  d,  {l)—Po89e8iiion  of  opium— Pottaeaaioii  of  a 
Railway  Ueeeiph  for  a  ixircelf  containing  opiums  icith  knowledge  of  its  contents. 

Where  the  conduct  of  the  cousigne3  of  au  uaJelivered  parcel,  containing  opinion, 
should  that  he  was  aware  of  the  contents  of  the  parcel  and  that  it  was  sent  to  hiui 
with  his  full  knowledge  :  Tlcld  that  the  possession  of  a  Railway  receipt  under  these 
cinmmstances  most  be  taken  as  possession  of  the  opium  within  the  meaning  of 
section  9,  cl.  (c)  of  the  Opium  Act. 

The  facts  niaterial  to  this  report  appear  ficm  tbe  judgment. 

Babus  Mohim  Chandra  Joardar  and  Shyama  Charan   Roy  for  the 

petitioner. 

No  one  appeared  to  show  cauEe  against  the  Rule. 

The  Judgment  of  the  court  ^asas  follows  :— 

In  this  case  the  Petitioner  Kabi  Nath  Bania  has  been  found  guilty 
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under  flection  9,  CI.  (c)  of  Act  1  of  1878  (the  Opium  Act)  with  haviag 
been  in  possession  of  a  quantity  of  opium  without  a  pass  or  license.  Il 

;hp8  been  found  by  the  Magistrate  that  on  the  15th  September  on  a  search 
being  made  in  the  house  of  the  Petitioner  a  Railway  receipt  for  a  pared 
which  proved  to  contain  2.^  seers  of  opium  consigned  by  one  Sreekisseii 
from  Benares  to  Sealduh  to  the  Petititioner  himself  in  the  name  of  Kasi 
Monib  (a  name  by  which  he  is  also  kuown,  was  found  in  a  box  belonging 
to  the  Petitioner.  The  key  of  the  box  was  produced  by  his  wife  at  las 
request.  The  accused  denied  the  finding  of  the  receipt  in  his  box  alleg- 
ing that  the  case  was  false  and  that  he  was  the  victim  of  a  conspiracy  but 
this  allegation  has  been  found  to  be  false.  The  receipt  is  dated  the  9th 
September  and  the  parcel  was  taken  delivery  of  by  the  Excise  Superin- 
tendent from  the  offices  of  the  E.  I.  Railway  in  Fairlie  Place  to  which  it 
had  gone  apparently  by  mistake. 

It  must  be  taken  on  the  finding  of  the  Magistrate  that  the  receipt  was 
in  fact  found  with  the  accused  and  the  only  question  now  to  be  deter- 
mined is  whether  the  passes^  ion  of  the  Railway  receipt  by  the  production 
of  which  the  Petitioner  might  have  obtained  delivery  and  physical 
possession  of  the  opium  is  possession  of  the  opium  within  the  meaning 
of  the  section.  By  the  possession  of  the  Railway  receipt  the  Petitioner 
had  dominion  or  control  over  the  parcel  in  the  sense  that  he  could  bate 

.  passed  the  right  to  take  delivery  of  it  to  any  other  person.  It  is  true  that 
it  was  not  in  his  actual  or  physical  possession,  but  it  was  certainly  in  his 
potential  possession.  Such  possession  carrying  with  it,  as  it  does,  the 
control  of  the  goods  would  apparently  be  sufficient  in  a  case  of  dishojest- 
ly  receiving  possession  of  stolen  goods,  provided,  of  course,  there  was 
proof  of  knowledge  of  their  nature.      [See  Queen  v.  Hill  (I)  and  Queenr. 

,  Wiley  (2)].  We  are  not  prepared  to  say  that  the  mere  possession  of  tbc 
Railway  receipt  for  a  parcel  containing  opium  would  in  all  cases  amount 
to  possession  of  the  opium.  The  possession  of  the  receipt  might  be 
accounted  for  in  various  ways.  It  might  be  shown  that  the  person  in 
whose  possession  it  was  found  had  no  knowledge  of  the  contents  of  the 
parcel,  oi:  that  the  receipt  had  been  "  planted  "  by  some  one  with  a  view 
to  get  him  into  trouble  or  that  he  was  a  mere  tool  in  the  hands  of  others. 
Here,  however,  the  receipt  was  in  the  name  of  the  accused,  it  was  careful- 
ly locked  up  and  secreted  in  his  box,  and  tho  suggestion  that  he  knew 
nothing  about  it  has  been  found  to  be  untrue.    It  was  hardly  likely  that 

(1)     1  Den  C.  C.  R.,  453  (18*9}.  ^2)    2  Den  C.  C.  R.,  37  {1850}. 
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tbe  conbigaor  would  Lave  sent  as  macli  as  2^  seers  of  opium  wbioh  is 
worth  at  least  Rs.  100  if  bis  object  was  merely  to  get  tbe  accused  into 
trouble.  The  possession  of  tbe  recei pt  in  tbe  circumstances  mentioaed 
being  conceded,  the  Petiiioner's  denial  sbows  that  be  had  a  reason  for 
denying  tbe  possession  of  tbe  receipt. 

Tbe  receipt  it  sbould  be  stated  did  not  mention  tbe  contents  of  tbe 
consignment.     It  was  for  a  parcel  merely. 

If  tbe  accused  was  innocent  of  its  contents  bis  natural  course  was  to 
have  said  so  and  tbe  explanation  would  have  been  at  least  a  plausible  one. 
His  conduct,  in  our  opinion,  showed  tbat  be  was  aware  of  tbe  contents  of 
the  parcel  and  that  it  was  sent  to  him  wiib  bis  full  knowledge.  Under 
these  circumstances  tbe  possession  of  tbe  Railway  receipt  must,  in  our 
opinion,  be  taken  as  possession  of  tbe  opium  within  tbe  section  under 
which  be  was  charged.     We  therefore  discbarge  tbe  rule. 

Rule  discharged. 


(P.  R.  27  cr,  of  loOo.) 
IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 
March  11  [CRIMINAL  REVISION  No.  1611  of  1904.]  1905. 
Present  -.—Mr.  Justice  Reid. 

EMPEROR  t?.  ATALLLAH. 

Railwatja  Act    {IX  of   J89<hf  a.    112  EtUeriiuj  a   railway    carriage   tcHhout   a 
proper  t'ldtel  —Intent  to  defraud  wanting. 

A  mere  entry  into  a  railway  carriage  wiihoat  a  pro^jer  ticket,  in    tbe    absence 
.   of  proof  of  an  intent    to  defraud,  does  not  constitute  an  offence  under  s.  112    of 
the  Railways  Act. 

The  proceedings  were  forwarded   for  revision  on    tbe    following 
grounds : — 

The  accused,  Atv-ullah,  has  been  convicted  of  an  offence,  under  Section  112 
of  Act  IX  of  1890.  The  act  complained  of  is  that  he  entered  a  carriage  at  the 
Lahore  Railway  Station  without  having  a  proper  ticket.  Admitting  that  he  did 
this  he  committed  no  offence  unless  he  entered  the  carriage  with  intent  to  defraud 
the  Railway  administration.  There  is  absolutely  no  proof  that  he  intended  to 
defraud  the  Railway,  and  it  is  most  improbable  that  he  can  have  had  any  such 
intent.    He  is  a  clerk  in  the    office  of  the  Examiner  of  Accounts.    He  says  he 
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merely  went  to  the  station  to  tee  a  friend  off,  after  getting  half  an  hour*«  leave 
from  his  office.  l*here  is  nothing  whatev?r  to  show  that  this  explanation  is  wrong. 
That  it  is  correct  would  appear  from  the  fact  that  he  had  a  platform  ticket  with 
him,  as  is  admitted  by  the  prosecution  witness,  Jiwan  Shankar. 

There  being  no  j-roof  of  a   fraudulent  intent,  I  forward  the  record  to  tlic  Chief 
Court,  and  recommend  that  the  convidion  be  quashed. 

The  judgmeat  of  the  Chief  Court  was  delivered  by 

ll^ldy  J."  -For  reascttfl  recorded  by  the  learned  Sessions  Judge, 
in  which  I  concur,  I  set  aside  the  conviction  and  sentence.  The  fine, 
if  realised,  will  be  refunded. 

Application  allatced. 


{2S  P.  R.    cr.  of  190o\ 
IN  THE  CHIEF  COURT  OF  THE  PUNJAB.  LAHORE. 
March  11  [CRIMINAL  REVISION  No.  1606  of  1904]  1905. 

Present : — Mr.  Justice  Reid. 

EMPEROR  9.  RAMZAN. 

PetialfMeUict  KLV  of  1S60),  es.  411,  44S^Crlminal  Irespatis—InUnt. 

An  eutry  into   a  cattle-i)en   to  pi-osccute  an   intrigue  with  a  woman  is  not  an 
offence  under  ss.  441,  448,  C.  P.  C. 

The  proceedings  were  forwarded    for    revibion  on  the  following 
grounds :  — 

Accused's  defence  waa  that  iu  Sawan  last  he  eloped  with  Mussammat  Phano, 
who  lived  in  Kuluil,  his  own  village,  and  married  her.  She  is  neice  of  complainant 
and  sister  of  Waiyam,  witness.  lie  says  that  he  settled  his  dispute  with  the  girFs 
parents,  but  subsequently,  in  his  absence,  complaioant  took  her  to  bis  house ;  that 
he  went  there  with  Waryam  to  fetch  her  back,  and  then  this  case  was  made  up 
against  him. 

The  Magistrate  finds  that  the  charge  of  theft  of  bullocks  is  a  false  one  ;  that 
accused  was  in  intrigue  with  Mussammat  Phano,  an  unmarried  woman  of  over  16 
years  of  age,  and  went  to  complainant's  house  to  prosecute  his  intimacy  with  her. 
This  being  the  finding,  I  do  not  think  the  conviction  under  Section  448,  Indian 
Penal  Code,  can  stand,  as  accused  had  n^ne  of  the  intentions  necessary  to  constitute 
criminal  trespass  as  defined  in  Section  441,  Indian  Penal  Code.  MoreoTer  it  is  not 
alleged  that  he  entered  the  house,  but  only  the  cstdepen  of  com];dainant ;  there  was, 
therefore,  no  house  trespass,  see  Sucha  Singh  t.  The  EmTprtBa  (1). 

(1)  57  P.  II.  1887  Cr. 
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la  the  case  reported  as  GoIzjlI  Ckand  v.  C^'ou-ra  (I),  it  was  held  that  entry  into  a 
house  to  prosecute  an  intrigue  with  a  widow  was  not  an  offence  under  Section  448, 
Indian  Penal  Code. 

Aocased^s  story  is  corroborated  by  the  evidence  of  Ditta  and  Mussammat  Janiat, 
parents  of  Mussainmat  Phano  ;  be  was  not  apparently  given  an  opportunity  to  prove 
his  alleged  nikaJi  with  the  girl.  But  whether  he  was  married  to  her  or  not,  It  is 
clear  that  he  has  not  been  rightly  convicted  under  Section  448,  and  I  forward  the 
record  to  the  Chief  Court  with  the  recommendation  that  the  conviction  be  aet  aside 
and  accused  acquitted. 

The  judgment  of  the  Chief  Court  was  delivered  by 

Reld*  il«— For  reasons  recorded  by  the  learned  Sessions  Judge, 
in  which  I  concur,  I  set  aside  the  conviction  and  sentence. 

The  fine,  if  realized,  will  be  refunded. 

Applieation  dllotoed. 


{29  P.  fi.  rr,  of  WOih) 

IN  THiC  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

March  28  [CRIMINAL  REVISION  No.  1562  op  1904.]  1905. 

Present :— Mr.  Justice  Chatterji,  C.  I.  E. 

SARDARAN,— Complainant,  r.  AMIR  KHAN,— Respondent. 

Criminal  Procedure  Code  [Act  V  of  1808),  ss.  4  (/i)  and  (c)  203,  488- eom- 
plaint — Application  for  mainttJiance— Compeleney  of  a  Magietrate  to  refer  the 
applieation  to  a  Subordinate  Magistrate  for  report  and  ultimate  diamiaeal  in  $ueh 
report. 

An  application  for  maiDtenance  is  not  a  complaint  as  defined  in  s.  4  {h),  Cr. 
P.  0.  A  Magistrate  sboald  inquire  into  it  himself.  Ho  cannot  refer  it  to  a 
Subordinate  Magistrate  for  inqairy  and  dismiss  it  on  his  report. 

The  proceedings  were  forwarded   for  revision    on  the  following 
grounds  :— 

This  was  a  case  under  Section  488,  Criminal  Procedure  Code.  The  learned 
Magistrate,  taking  it  os  a  "  complaint,**  sent  it  for  investigation  by  a  Subordinate 
Magistrate,  and  on  receipt  of  that  officer's  report,  dismissed  the  complaint  under 
Section,  203,  Criminal  Procedure  Code.  The  prosecutrix  applied  to  me  on  the 
revieion  aide. 

It  appears  to  me  that  the  petition  in  this  case  was  not  a  "  complaint,"  for  no 
"  oieoce*'  was  charged.    See  Section  4  (h).  Criminal  Procedure    Code.    Th«i«foi« 
(1)    14  P.  R.  1901  Cr. 
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Section  203  has  no  application,  and  the  Magistrate  had  no  power  to  refer  \ht 
case  for  report  to  any  one,  but  should  have  heard  the  case  himself  onder  Seclka 
488,  Criminal  Procedure  Code. 

It  is  suggested  to  me  that  I  thould  take  action  under  Section  437,  CriauBal 
Procedure  Code ;  but  here  again  the  definition  of  *'  complaint"  is  an  obstacle.  I 
think,  though  I  am  told  the  prac^tice  herd  has  been  otherwise,  that  I  can  onlj  refer 
the  matter  to  the  Chief  Coirt  under  Section  438,  which  I  therefore,  do. 

The  judgment  of  the  Chief  Court  was  delivered  by 

Ch&ttdrjly  il» — I  agree  with  the  learned  Sessions  Judge  tbtt 
this  was  not  a  case  instituted  on  a  complaint  as  defined  in  Secfkn 
4  (/e),  Criminal  Procedure  Code.  Ttie  Magistrate  should  hare 
inquired  into  it  himself  and  could  not  refer  it  to  a  Subordinate 
Magistrate  for  inquiry  and  dismiss  it  on  his  report.  Vtuhata  t. 
Paramma  (1). 

I  set  aside  the  order  of  the  Jtfagistrate  and  direct  him  to  hear 
the  case  himself,  if  the  wife  on  receiving  notice  presses  berappfi- 
cation,  for  I  note  that  there  is  a  report  on  the  back  of  the  sommoni 
that  the  parties  have  settled  the  matter  and  they  have  not  appeared 
before  me. 

Applieaiiim  allofFfd. 


{9  C,  W.  -Y.,  764.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

March 30  [CRIMINAL  REVISION  No.  1191  of  1904.]  1903. 

Present :— Mr.  Justice  Henderson  and  Mr.  Justice  Geidt. 

KISHORI  LAL  CHATTERJI  akd  another.— Pctitioskbs, 

Versus 

EMPEROR. 

Penal  Cede  (Act  XLV  of  1860),  ss.  415,  417,  Sll—attfmpt  to  cheat. 

One  G.  R.,  a  Coolie  recniiter,  induced  the  complainant  to  ccme  to  the  coolie  depot 
by  promising  him  domestic  service  K.  L.,  a  clerk  in  the  coolie  depot,  entered  the  com- 
plainant's name  in  the  books  of  the  depot  and  wish  a  letter  to  a  Coolie  Contractor  in 
Calcutta  offering  the  complainant  as  a  Coolie.  On  the  same  day  both  G.  R.  and  X.  I- 
peranaded  the  complainant  to  go  to  the   Railway   Station  to  fttch    a  porcel.   At  the 

(1)    I.  L.  R.,  XI  Mad.,  199. 
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Station  G.  R.  bought  a  Railwny  ticket  for  Calcutta  for  the  complainant  and  tried  to  get  him 
to'enter  the  train,  but  the  complainant  refused  to  go.  The  object  of  practising  deception 
on  the  complainant  was  lo  send  him  to  Calcutta  from  where  he  was  to  be  sent  to 
Assam  as  a  tea  garden  Coolie  : 

Ueld— That  the  acts   of  the  accused   0.    R.  and  K.  L.  amounted  to  an  attempt  to 
cheat  within  the  meaning  of  bs.  415  and  511. 

Mr.  JaGkaon  (with  hira  Bahu  Prosanna  Gopal  Roy)  on  behalf  of 
the  Petitioners.— The  facts  found  do  not  constitute  an  attempt  to 
cheat. 

I  may  appoint  a  man  to  be  my  cook  and  then  offer  him  some 
other  service  in  my  household,  would  that  b3  cheating  or  an  attempt 
to  cheat? 

Again  there  was  no  complaint  made  by  this  man  under  sees. 
417  and  511,  I.P.C.  Surely  a  man  cannot  be  compelled  to  bring 
a  case  under  those  sections  against  another  without  his  own  consent. 

Simply  trying  to  send  a  man  to  Assam  cannot  constitute  an 
attempt  to  cheat— bis  being  merely  sent  there  would  cause  him 
no  harm.  The  case  reported  in  Queen-  Empress  v.  Rahma  (I)  is  not 
good  law. 

A  man  says  hw  can  cook  and  is  appointed  as  a  cook.  Then 
if  it  turns  out  that  he  cannot  cook,  can  it  be  said  he  cheated  or  attempted 
to  cheat? 

Again  where  is  the  evidence  that  the  complainant  was  to  be 
sent  to  Assam  and  how  would  sending  him  to  Assam   be  cheating? 

The  intention  might  have  been  changed  afterwards— bringing  him 
to  Calcutta  is  not  an  attempt  to  send  him  to  Assam. 

air.  Douglas  White  {The  Deputy  Legal  Remembrancer)  in  support  of 
the  rule. — The  facts  found  are  enough  to  constitute  an  attempt  to  cheat. 
Supposing  the  complainant  was  taken  to  Calcutta  and  then  to  Assam 
to  work  there  as  a  coolie  against  his  wishes— that  wjuld  cause  anguish  of 
mind  and  as  he  would  bo  taken  away  from  hia  own  occupation,  that 
would  be  also  causing  him  harm  in  property.  The  case  reported  in 
Queen  Empress  v.  Rahma  (1)  is  good  law.  If  Mr.  Jackson  invites  me  to 
a  dinner  and  intentionally  gives  me  a  bad  dinner  to  cause  headache  and 
diarrhoea  that   would   be  cheating. 

Geidt,  J.— Sending  a  person  to  Assam  causes  him  great  harm  in 
mind] 

(1)  T.  L.  R.  XI  Bom.  59  (1886/ 
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Mr.  Jackacn—The  finding  is  not  tbat  his  body  was  being  deported 
to  Assam.  That  any  body  going  to  Assam  will  be  harmed  cannot  be 
asserted  as  a  proposition  of  law. 

[Geidt,  J.— If  against  his  will?^ 

Mr.  Jackson.  Cannot  be  against  his  will,  it  might  be  against 
his  consent.  The  case  is  not  that  he  was  being  sent,  bound  hand  and 
foot  to  Assam. 

[Qeidt,  J— I  might  say  a  man  going  to  Assam  would  be  harmed, 
if  he  has  to  work    there  against  his  wishes  or   if  he  has  to   return]. 
Mr.  Jackson— I  know  of  cases  where  persons  returning  from  Assam 
come  with  heaps  of  money. 

Mr.  Jackson  in  the  course  of  his  arguments  also  comment^^d  at 
length  on  the  procedure  adopted  by  the  Sessions  Judge  in  altering  and 
amending  the  charges  and  on  the  first  information  recorded. 

The  Judgment  of  the  Court  were  as  follows:  - 

|l^l|ll6r80q«  J«-*A  rule  was  issued  in  this  case  to  show  cause 
why  the  conviction  and  sentence  passed  on  the  Petitioners  should  not 
beset  aside  on  the  ground  that  upon  the  facts  found  in  the  judgment 
("that  is  the  judgment  of  the  Appellate  Court)  the  case  did  not 
come  under  sec.  417  read  with  sec.  511  of  the  Penal  Code  or  why 
the  sentence  should  not  be  modified. 

Now  the  facts  found  are  these:— The  Petitioner,  Godadhar  Roy, 
is  a  coolie  recruiter  and  the  Petitioner  Kishori  Lai  Chatterji,  a  clerk 
in  the  coolie  depot  kept  by  Messrs.  Sen  Sc  Co;  that  Godadhar  Roy 
induced  the  complainant  to  come  to  the  coolie  depot  by  promising 
him  domestic  service;  that  Kishori  Lai  had  entered  his  name  in  the  books 
of  the  depot  and  had  written  a  letter  to  a  coolie  contractor  in  Calcutta 
offering  the  complainant  as  a  coolie  :  that  on  the  same  day  the 
Petitioners  both  persuaded  the  complainant  to  go  to  the  Railway  Station 
to  fetch  a  parcel ;  that  at  the  Station  Godadhar  Roy  bought  a  railway 
ticket  for  Calcutta  for  the  complainant  and  tried  to  get  him  to  enter 
the  train  and  that  he  refused  to  go  and  gave  information  to  the 
Police. 

From  the  record  it  appears  that  proceedings  were  thereupon  taken 
under  sec.  164  of  Act  VI  of  1901  (Assam  Labour  and  Emigration  Act) 
Mid  the  Petitioners  were  convicted  of  an  offence  under  that  section  and 


Digiti; 


zed  by  Google 


Vol.  II]  Thb  OftiMtyiL  La.w  Joubmal  Rbports.  425 

KT&HORILiL  GHATTERjr  V,  EMPEEOR. 

senteoced  to  six  montbs*  imprisoDment  each ;  on  appeal  the  Sessions 
Judge  get  aside  the  conviction  and  directed  a  charge  to  be  framed 
under  section  417  of  the  Indian  Penal  Code.  A  charge  was  framed 
under  that  section  and  after  the  witnesses  for  the  prosecution  had  been 
recalled  and  cross-examined  with  refererce  to  the  new  charge  the 
Petitioners  were  again  convicted  and  sentenced  to  3  months'  imprison- 
ment. 

On  appeal  thit  conviction  was  set  aside  by  the  Sessions  Judge 
and  a  conviction  entered  under  sec.  417  read  with  sec.  511  of  the 
Penal  Code,  for  an  attempt  to  cheat.  The  new  charge  upon  which 
the  Petitioners  were  tried  stated  (omitting  merely  formal  portion)  "  that 
Godadhar  Roy  on  or  about  the  19th  day  of  July  1904  at  Midnapore  took 
Rakbal  Maiti  (the  complainant)  to  the  coolie  depot  of  Messni.  Sen 
and  Co ,  at  Kolgong  on  promising  him  domestic  service  and  that 
Godadhar  Hoy  and  Kishori  Lnl  Chatterji  attempted  to  send  him 
to  Calcutta  intending  to  send  Rakhal  as  a  coolie  to  Assam,  by  deceiving 
him  on  the  promise  of  employing  him  in  domestic  service,  and  that 
his  being  sent  on  as  a  coolie  to  Assam  was  likely  to  cause  him  harm 
in  mind  and  body  and  that  thereby  they  committed  an  offence  punishable 
under  sec.  417  of  the  Indian  Penal  Code."  Now  in  order  to  bring 
the  case  against  the  Petitioners  within  the  deGnition  o^  cheating  in 
sec.  415  of  the  Penal  Code  it  must  be  shown  either  that  the  Petitioners 
by  deceiving  the  complainant  fraudulently  or  dishonestly  induced  him 
to  deliver  any  property  to  any  person  or  to  consent  that  any  person 
should  retain  any  property,  or  that  the  Petitioners  by  deceiving  the 
complainant  intentionally  induced  him  to  do  some  act  which  he 
would  not  have  done  were  he  not  deceived  and  which  act  caused 
or  was  likely  to  cause  damage  or  harm  to  him  in  body,  mind,  reputation 
or  property.  The  present  case  clearly  does  not  come  within  the  first 
branch.  From  the  findings  in  the  judgment  it  is  obvious  that  the 
object  of  the  Petitioners  was  to  get  the  complainant  to  go  to  Calcutta 
and  that  he  should  be  sent  from  there  to  Assam  as  a  tea  garden  coolie. 
It  was  never  intended  that  he  should  be  given  domestic  service.  From 
the  beginning  he  was  deceived  and  the  object  of  the  deception  was 
to  get  him  to  accompany  the  Petitioner  Godadhar  to  Calcutta  on  the 
belief  that  he  would  be  employed  as  a  domestic  servant.  On  getting 
to  the  Station  the  complainant   suspecting  something   to  be   wrong 


Digiti; 


zed  by  Google 


426  Thb  CftiMi>iAL  Law  Journal  Rkports.  [Vol.11. 

KISHORILAL  CaATTEPJI  V.   EUPEBOB. 

refaecd  to  go  to  Cahutta.  Had  he  allowed  himself  to  be  taken 
there,  there  is  little  doubt  what  would  have  happened.  If  the  Peti- 
tioners had  succeeded  in  their  object  it  seems  to  me  their  acts  would 
have  come  within  the  second  branch  of  the  definition  in  sec.  415  of 
the  Penal  Code  for  if  on  getting  to  Calcutta  he  had  been  treated  as 
a  coolie,  as  it  was  intended  that  he  should  be,  it  is  idle  to  suppose 
he  would  not  have  suffered  in  mind.  The  offence  of  cheating  not 
being  complete  it  remains  to  consider  whether  the  acts  of  the  Petitioners 
amount  to  an  attempt.  I  consider  they  do.  The  bringing  of  the  com- 
plainant from  Midnapore  to  the  coolie  depot  at  Kolgong  upon  a  false 
promise,  the  getting  him  to  the  Station  on  a  false  pretext  and  the 
procuring  of  a  Railway  ticket  for  him  and  endeavouring  to  persuade 
him  to  go  to  Calcutta  were  all  oone  with  one  object  and  were  parts  of 
the  same  concerted  plan  to  pet  him  to  Assam  as  a  coolie. 

With  r.^gard    to  the  seatencoa   we  are  of  opinion     that   it   not  too 
severe. 

I  would   therefore  discharge  the  rule. 

The  Petitioners  must  surrender  and  undergo  the  remainder  of 
their  sentences 

Q^ldty  J«— The  facts  have  been  so  fully  set  out  in  the  judgment 
of  my  learned  brother  that   it   is  unnecessary   to  recapitulate  them. 

The  quesiion  we  Lave  to  consider  is  whether  on  the  facts  found 
in  the  judgment  the  case  comes  under  sec.  417  read  with  sec.  511, 
in  other  words  whether  the  Petitioners  have  been  rightly  convicted 
of  an  attempt  to  cheat. 

I  propose  to  consider  this  question  under   three   heads:  — 

(I)  What  is  it   that   the   Petitioners  intended   to  do? 
(2)  If  the  Petitioners  had  succeeded  in  carrying  out  their  intention  would 
they  have  been   guilty  of  cheating? 

(3)  Djes  their  coaluct  amount  to  an   attempt  of  cheating? 

As  regards  the  first  head  the  findings  of  the  Sessions  Court  is 
clear  that  under  a  false  pronaise  of  procuring  domestic  employment  for 
Rakhal  Miiti  the  Petitioners  intended  to  induce  him  to  go  to  Assam 
where  ho  would  be  compelled   to  work  as  a  coolie  on  a  tea  estate. 

The  second  and   the  most  important   question  is  whether  if  the 
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Petitioners  had  succeeded  ia  carrying  out  their  iateation  they  would 
have  been  guilty  of  cheating. 

In  the  definition  of  cheating  in  sec.  415  there  are  set  forth  two 
separate  classes  of  acts  which  the  person  deceived  may  be  induced  to 
do.  Ta  the  fir^t  place  he  may  be  induced  to  deliver  any  property  to  any 
person  or  to  consent  that  any  person  shall  retain  any  property.  In  order 
to  constitute  the  offence  of  cheating  the  person  who  induces  another 
to  do  this  class  of  acts  must  fraudulently  or  dishonestly  induce  the  persons 
deceived  to  do  that  kind  of  act.  The  second  class  of  acts  set  forth 
in  the  section  is  the  Hoing  or  omitting  to  do  anything  which  the 
person  deceived  would  jiot  do  or  omit  to  do  if  he  were  not  so  deceived. 
In  order  to  constituta  the  offence  of  cheating  with  regard  to  this 
class  of  acts  the  person  w!»o  induces  another  to  do  them  must 
intentionally  induce  him  to  do  them.  In  tho  first  class  of  cases  the 
inducing  must  be  fraudulent  or  dishonest.  In  the  second  class  of 
acts  the  inducing  must  be  intentional.  It  is  the  latter  class  with 
which  we  are  alone  concerned  in  this  case,  and  omitting  therefore  the 
words  relating  to  tho  delivery  or  retention  of  property  the  definition  of 
cheating  contained  in  sec.  415  reads  as  follows  :  — 

**  Whoever  by  deceiving  any  person  intentionally  induces  the 
person  so  deceived  to  do  or  omit  to  do  anything  which  he  would 
not  do  or  omit  to  do  if  he  were  not  so  deceived  and  which  act  or 
omission  causes  or  is  likely  to  cause  damage  or  harm  to  that  person 
in  body,  mind,  reputation  or  property  is  said  to  cheat." 

As  to  the  deception  there  is  no  doubt.  Rakhal  Maiti  was  deceived 
by  a  promise  of  domestic  service  which  the  Petitioner  had  no  intention 
of  fulfilling.  The  Petitioners'  intention  as  regards  what  the  com- 
plainant was  to  be  induced  to  do  seems  to  be  equally  clear.  He  was 
to  be  induced  to  go  to  Assam  where  he  would  be  compelled  to  work  as 
a  coolie,  and  that  was  the  object  of  the  deception.  If  the  Petitioners 
had  succeeded  they  would  by  deceiving  Rakhal  Maiti  have  intentionally 
induced  Maiti  to  go  to  Assam —an  act  which  he  would  never  have 
done  but  for  the  deception.  The  act  would  have  been  the  immediate 
and  direct  consequence  of  the  deception.  The  last  point  to  be  con- 
sidered in  connection  with  the  definition  ^s  whether  the  act  which  by 
the  supposition  Rakhal  would  have  been  induced  to  do  would 
have  caused  or  would  have  been  likely  to  cause  damage  or  harm  to 
Rakhal  Maiti  in  body,  mind,  reputation  or  property.     On   the   findings 
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there  is  do  doubt  that  the  answer  to  this  must  be  in  the  affirmatiTe. 
Had  Rakhal  Maiti  been  taken  to  Assam  as  a  coolie,  he  would  indnbitablj 
have  suffered  harm  in  mind.  The  mentul  distress  to  a  parson  taken  oS 
against  his  will  to  Assam  separated  by  a  long  di.^tance  from  bis  friends, 
and  ordered  to  work  as  a  coolie  oa   a  tea  estate  would  be  very  great. 

I  am,  therefore,  of  opinion  that  if  the  Petitioners  succeeded  in 
their  object,  they  wou^  have  been  guilty  of  cheating  within  the 
definition  of  sec.  415.  That  a  deception  by  means  of  a  promise  which 
the  prisoner  never  intends  to  fuQl  comes  within  the  mischief  of  the 
section  is  clear  from  illustration  f .  &  g. 

In  the  last  place  I  have  to  consider  whether  what  the  PetitioDcra 
did  amounts  to  an  attempt.  The  deception  was  complete,  and  under 
that  deception  Uakhal  Maiti  was  induced  by  the  Petitioners  to  go  first 
to  a  coolie  depot  an  J  then  to  th 3  Riil way  Station,  where  a  ticket  for 
Calcutta  was  pruchased  for  him.  The  Petitioners  had  done  all  they 
could  towards  inducing  Uakhal  Maiti  by  mjans  of  deception  to  go  to 
Assam.  Their  conduct,  in  my  opinion,  amounts  to  an  attempt  within 
the  meaning  of  sec.  511,  Penal  Code.  In  my  opinion  the  I'etitioners 
have  been  rightly  convicted  and  sentenced,  and  I  agree  accordingly  in 
discharging  this  rule. 

Rule  discharged. 


{7  Bom.  L   R.  454.) 
IX  THE  HIGU  COURT  OF  JUDICATURE  AT  BOMBAY. 

April  10    [CRIMINAL  APPEAL  No.  595  of  1904.]    1905. 
Present : — Mr.  Justice  Russell  and  Mr.  Justice  Batty. 
EMPEROR  c.  RAMPRATAP  MAGNIRAM. 

Inliaa  Factonea  Act  (XVof  ISSl),  «cc.  !J  [1]  {e)—MaHiger  r€$iding on  tht 
premises  —Occupier— Factory. 

Th3  mmagjr  of  a  factory,  who  re^sidea  iu  a  part  of  the  premises  in  which  the 
factory  is,  is  not  aa  occupier  of  the  factory  withia  t^e  meaning  of  the  Indiia  Fac- 
tories Act,  1881. 

The  facts  appear  from  the  Judgment. 

The  Hon.  Mr.  Raikes,  acting  Advocate  General,  with  Rao  Bahadur 
Vasiuleo  J.  Kirtikar  Government  Pleader,  for  the  Crown 

Mr.  U.  0.  Coyaji,  for  the  accused. 
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Par  OMrlam— In  tliis  case  the  accused  was  the  manager  of 
the  Ram  Narajan  Baldev  Ginning  Factory  at  Dhulia  and  be  resided 
in  a  part  of  the  premises  in  which  the  factory  is.  He  was  charged  be- 
fore the  City  Magistrate  of  Dhulia  with  having  neglected  to  fence 
certain  machinery  in  the  Rict  >ry  an  1  thereby  to  have  committed  aa 
offence  punishable  under  s.  15  (I)  (c)  oi  the  Indian  Factories  Act  (XV 
of  1881).  The  City  Magistrate  convicted  him  and  sentenced  him  to 
pay  a  fine  of  Rs.  60.  On  appeal  the  Sessions  Judge  of  K hand esh  re- 
versed the  conviction  and  sentence  and  ordered  the  fine  if  paid  to  be 
refunded.  The  Government  of  Bombay  have  appealed  from^this 
acquittal  and  appeared  by  tU?  Advocate  General,  Mr.  C.)yaji  represen- 
ting the  accused. 

The  grounds  on  which  the  learned  Sessions  Judge  proceeded 
were  that  inasmuch  ac^u^e  1  had  not  given  the  notice  of  occupation 
under  s.  II  of  the  Act  he  was  not  the  occupier.  But  these  grounds  are 
clearly  untenable  as  appears  from  the  case  of  Qneen-Emprem  v.  Manordas 
Harakehand  (page  902  of  the  Uoreporte  I  Criminal  Cases  of  the  High 
Court  of  Bombay  by  Ritanlal) ;  there  it  was  helJ  (inter  alia)  by  Parsons 
and  Ranade  J  J.  that  the  pDprietor  ia  thit  case  was  none  the  less  an 
*•  occupier"  because  he  hil  not  seat  in  any  UDtice  under  s.  14  as  no 
notice  is  obligatory.  Ihe  above  cas?  was  not  brought  to  the  attention 
of  the  Sessions  Judge  aad  was  not  cited  before  us. 

But  an  important  and  interesting  question  arises  whether  the  accus- 
ed was  the  "occupier"  of  the  Factory  within  the  meaning  of  the  Act. 

In  the  first  pUice  the  preliminary  sections  of  the  Act  XV  of  1881 
must  be  referred  to. 

Section  2  provides  {inter  alia)  that  any  part  of  a  factory  should  be 
deemed  to  be  a  Factory  except  any  part  used  exclusively  as  a  dwelling. 
In  the  present  case  no  evidence  was  given  to  show  whether  the  place 
where  the  accused  resided  was  used  exclusively  as  a  dwelling. 

By  Act  X\r  of  1881  as  amended  by  XE  of  1891  (Indian  Factories  Act 
1891)  "any  Manager  "comes  under  the  Heading  of "  All  Operatives,  "s.SB 
The  prohibitions  and  diiections  contained  in  S8.8,9,10  and  11  of  the  Act 
XV  of  1881,  as  amended  by  the  Indian  Factories  Act  1891,  are  directed 
to  the  occupiers  of  Factories.  Section  12  of  the  Act  imposes  the  obligation 
to  fence  machinery  upon  the  occupier. 
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Section  15,  as  amended  by  Indian  Factories  Act,  1891,  provides  that 
any  person  who,  in  breach  of  this  Act  or  of  any  order  or  rule  maoe 
thereunder,  (e)  neglects  to  fence  any  machinery  should  be  punished 
with  fine  which  may  extend  to  lis.  200.  Section  17  (as  amended)  pro- 
vides that  every  occupier  of  a  factory  shall  be  deemed  primarily  liable 
for  any  breach  of  this  Act  or  of  any  order  or  rule  made  therenuder ; 
but  he  may  discharge  himself  from  such  liability  by  proof  that  such 
breach  was  committed  by  some  other  person  without  his  knowledge 
cr  consent,  and  in  that  case  the  person  committing  such  breach  shall 
be  liable  therefor. 

This  Act  does  not  give  any  definition  of  "  occupier"  and  in  this 
respect  resembles  the  English  Factorj'  and  Workshop  Act  1895  (58 
&  59  Vic.  c.  37),  as  to  which  see  Carrinjton  v.  Bannister  and  Co.  (\) 
and  Merrill  v.  Wilson  Sons  and  Co.  TAmited  (2). 

To  ascertain  the  meaning  of  the  word,  therefore,  we  mnst  con- 
sider the  cases  bearing  on  the  point  and  general  principles.  Before 
doing  so,  however,  it  is  material  to  observe  that  the  Indian  Factories 
Act  XV  of  1881  does  by 's.  13  observe  a  distinction  between  an  occupier 
and  a  manager.  For  by  that  section  notice  of  accidents  is  to  be  given 
'*  by  the  occupier  of  such  factory,  or,  in  his  absence,  his  principal 
agent  in  the  management  of  such  factory."  From  this  we  may  infer 
that  if  the  Lagislature  had  intended  to  make  the  manager  of  a  factory 
liable  to  fence  the  machinery  it  would  have  done  so  in  direct 
terms. 

Strictly  speaking  an  occupier  is  one  who  can  maintain  an  action 
of  trespass ;  see  Skeppard  v.  Bradford  (3),  R.  v.  SiUton  (4).  In  the 
present  case  if  an  action  of  trespass  in  the  factory  had  been  brought 
by  the  accused,  the  defendant  therein  would  have  successfully  pleaded 
that  the  factory  was  not  the  plaintiff's;  see  Bullen  and  Leake's 
Precedents  of  Pleading,  Title  Trespass,  and  t!ie  Pleas  to  such  action 
pages  417,  810,  3rd  edition.  No  doubt,  on  the  other  hand,  the  word 
*'  occupier'*  has  had  an  extended  meaning  given  to  it  in  M.  S.  d-  L. 
Raxhcixj  Co  v.  Wallxs  (5),  where  it  was  held  that  s.  ^%  of  the  Rail- 
way  Glauses  Act  (8   &   9   Vic.   c.     20)    obliged    Railway    Companys 

(I)     [lOOl]  1  Q.  B.  20.  (2)     [1901J  1  Q.  B.  35. 

(3)     (1864)  16  C.  B.N.  8.  378.  (1)     {1835}  3  Ad.  &  E.  597. 

(5)  M1854)  U  C.  B.  213,  22  R.  C.  315. 
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"  to  fence,  so  as  to  keep  the  cattle  of  the  owners  or  occupiers  cf  the 
adjoining  lands  not  taken  from  straying  thereout,  and  that  whilst 
cattle  were  passing  along  a  highway,  the  owners  of  such  cattle  were 
using  it  acording  to  the  dedication  of  the  owner  of  the  soil,  and 
being  there  with  his  consent  were  strictly  occupying  the  highway.'* 
In  Charman  v.  South  Eastern  Ra'dwaij  Co.  (1)  Lord  Esher  M.  R. 
describes  that  case  as  a  "strong  decision,  but  it  was  the  decision 
of  a  very  strong  Court."  But  looking  at  the  above  sections  of  the 
Indian  Factories  Act,  we  do  not  think  we  can  hold  that  the  manager 
of  the  factory  in  question  herein  can  bs  said  with  truth  to  have  been 
the  occupier  thereof.  The  Records  from  the  Collector's  Office  show 
that  this  factory  is  there  registered  under  the  names  of  Javermal  Jamna- 
das  brothers  as  the  occupiers.  ;  In  the  case  of  Imperalor  v.  Manovdas 
Ilarakehand,  above  referred  to,  it  was  the  proprietor  of  the  factory 
who  lived  in  a  house  on  the  factory  premises  for  the  granter  part  of 
the  year. 

Again  in  The  Chairman  of  the  Serampore  MunicipaUty  v. 
Infipeetor  of  Factories,  Hojghhj  (2)  it  was  heH  intr  alia  that  it 
lay  upon  the  occupier  of  the  factory  as  bein:|  primarily  liable  for 
breach  of  any  of  the  provisions  of  the  Factories  Act,  to  give  the 
strictest  proof  of  circumstances  exonerating  himself  from  the  liability 
to  fix  it  on  any  other  persons.  For  these  reasons  we  must  dismiss  the 
appeal. 

Tue  result  is  to  be  greatly  regretted.  In  the  present  case  the 
occupiers,  we  are  told,  live  at  Indore  outside  British  Jurisdiction. 
W©  are  also  told,  ttiat  in  Khandesh  there  are  several  factories  the 
occupiers  of  which  reside  in  England.  It  is  obvious,  in  such  cases 
that  the  result  of  our  decision  must  make  the  provisions  of  the  Act 
nugatory  for.  a  considerable  time  at  all  events,  that  is,  until  steps  can 
be  taken  to  summon  the  occupiers  of  the  factories,  during  which  time 
of  course  the  employes  of  the  factory  will  be  exposed  to  all  the 
dangers  of  the  machinery  not  properly  fenced.  But  we  hav3  only 
to  construe  the  words  of  the  Legislature  irrespective  of  the  possibly 
injurious  consequences  to  a  class  of  parsons  incapable  of  protecting 
themselves. 

(1)     (1888)  21  Q.  B.  D.  527.  (2)     (1898)  25  Cal.  454 
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(7  Bom.  L.  fi.,  457). 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  BOMBAY. 

[CRIMINAL  REFERENCE  No.  26  of  1905.] 
March,  30  1905. 

Present :— Mr.  Jostioe  RusBell  and  Mr.  Justice  Batty. 
EMPEROR  V.  SITA  Eom  Ramasa. 

Criminal  Proeedure  Code  {Act  V  of  1898),  Sec9.  215.  238,  207— Joint  tii^iiiry- 
Commitment — Joint  trial. 

There  is  no  provision  in  the  Criminal  Procedure  Code  which  requires  a  separate 
enquiry  in  respect  of  each  accosed  person,  as  the  provision  contained  in  a.  283 
of  the  Code  r^ates  to  separate  triaU  only.  The  trial  no  donbt  could  not  be  joint ; 
bat  there  is  no  objection  to  the  proceedings  prior  to  commitment  on  the  ground  tbal 
the  inquiry  was  conducted  against  the  accused  jointly  with  others. 

In  this  case  the  accused  was  committed  by  the  First  Class 
Magistrate  of  Nasik  to  the  Sessions  Court  of  Nasik  to  be  tried 
for  an  offence,  under  s.  412  of  the  Indian  Peoal  Code,  of  diahonestly 
receiving  property  stolen  in  the  commission  of  a  dacoity  committed 
at  Sinnar  in  the  Nasik  District.  She  was  committed  jointly  with  fiye 
more  women  against  whom  the  charges  were  laid,  under  ss.  396  and 
302  of  the  Indian  Penal  Code,  with  committing  dacoity  with  murder 
and  murder  committed  at  Sinnar.  The  Magisterial  inquiry  against 
all  the  six  accused  was  conducted  as  one  proceeding  and  they  all  were 
committed  together  to  take  their  trial  before  the  Sessions  Court 
at  Nasik. 

The  trial  of  the  five  accused  proceeded  in  the  Sessions  Court, 
and  resulted  in  the  conviction  of  all  the  accused.  With  regard  to  the 
accused  Sita,  however,  the  Sesiions  Judge  made  the  following  reference 
to  the  High  Court : 

^  Another  accused  Sita  alias  Esu  Kom  Ram  Chandra  was  committed  to  take 
her  trial  with  the  ethers  on  a  charge  under  s.  411  of  the  Indian  Penal  Code  because 
it  is  alleged  she  had  taken  possession  after  the  murder  of  certain  ornaments.  The 
theory  of  the  posecution  was  and  is  that  the  woman  was  not  concerned  in  any  way 
in  the  murder.  It  follows  that  she  could  not  be  tried  jointly  with  these  who  were 
concerned  in  the  murder  at  a  trial  in  which  they  were  charged  with  murder  :  Cri- 
minal Procedure  Code,  s.  838.    As  Sita  could  not  be  tried  jointly  with  the  others  at 
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the  trial  for  which  those  others  were  committed  and  ae  ahe  was  committed  jointly 
with  them,  it  is,  it  seems  to  me,  opan  the  High  Court  to  regard  the  commitment 
of  Sila  as  erroaeous  in  law  and  qoash  it.  I  would  recommend  this  coarse  on  the 
grounds  stated  and  also  becaase  when  Sita's  case  comes  to  be  dealt  with  apart  from 
the  case  of  murder,  it  may  be  found  to  be  oue  with  which  a  Magistrate  can  deal  and 
which  need  not  be  committed  to  the  Court  of  Session." 

Rao  Bahadar  Vasudeo  J.  Kirtikar,  Oovernment  Pleader,  for 
the  Crown. 

P^r  CllPiail|« — The  Sessions  Judge  of  Nasik  requests  that 
this  Court  should  quash  the  (K)mmitment  of  one  Sita,  who  was  committed 
on  a  charge  of  receiving  stolen  property  knowing  or  having  reason  to 
believe  that  it  was  stolen,  together  with  certain  other  persons  who  were 
charged  with  the  murder  of  the  child  from  whom  the  stolen  property 
is  said  to  have  been  obtained. 

Now  a  commitment  can  only  bo  quashed  on  a  point  of  law  under  sec. 
215  of  the  Code  of  Criminal  Procedure.  There  is  no  provision  requiring, 
a  separate  enquiry  in  respect  of  each  accused  person  ;  the  provision  con- 
tained in  sec.  233  relates  to  separate  trials  only.  In  sec.  239,  which 
excludes  the  operation  of  sec.  233  in  certain  cases,  it  was  not  necessary 
tomake  any  exception  in  respect  of  enquiries.  Section  207  introducing 
the  procedure  to  be  adopted  in  enquiries  is  not  followed  by  any  section 
prohibiting  such  a  joint  enquiry,  as  the  Sessions  Judge  appears  to  have 
supposed  would  render  the  commitment  in  this  case  liable  to  be  quashed 
as  illegal.  The  trial  no  doubt  could  not  be  joint,  but  there  is  no  objec- 
tion to  the  proceedings  prior  to  commitment  on  the  ground  that  the  in- 
quiry was  conducted  against  the  accused  jointly  with  others.  The  word 
•Inquiry"  under  section  4  {k)  expressly  excludes  ''trial."  There  ip,  there- 
fore, no  point  of  law  ou  which  the  commitment  could  be  quashed.  The 
Sessions  Judges  may  be  so  informed. 

(7  Bom.  L.  B.,  459.) 

IN  THF  HIGH  COURT  OF  JUDICATURE  AT  BOMBAY. 

April  11  [CRIMINAL  REFERENCE  No.  24  of  1905.]  1905 

Pr€9ent :— Mr.  Justice  Russell  and  Mr.  Justice  Chandvarkar. 

EMPEROR  V.  O AHIN A  feom  Babaj[. 

Bom,  Reg.  \ll  of  1827,  a.  27— NotU'e -Criminal  Procedure  Code  (Act  V.  of  1808j, 
Ch.  ciii — Security, 
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A  notice,  under  s.  27  of  the  Bombay  Regulation  XII  o£  1827,  can  only  be  i«ied 
after  procee  lln^-j  have  baan  t  ikea  against  each  person  individually  nndcr  Ch.  Vlll 
of  the  Criminil  Proco  lurj  Cole  ;  and  it  is  only  on  his  failure  to  fullii^L  sscurit?  a&k; 
that  chapter  that  t'.ie  restrictions  meut!oued  in  the  latter  half  of  the  section  can  je 
oaforced  and  that  too  with  the  assent  of  the  accused  person. 

The  applicant  was  convicted  and  senbcnced  on  19th  Djcembar  1^1 
to  simple  imprisonraont  for  a  period  of  seven  days  for  an  offence 
under  s.  27  of  Bjmbay  Reg.  XII  of  1827.  The  District  Magistrate  ol 
Sholapur,  purporting  to  a:t  in  exercise  of  the  powers  conferred  on  bim 
by  that  section,  proaiulgated  a  no  ic3  (Ex.  A)  iinp3sing  upon  all  parsons, 
m3n  and  woai3n,  b -longing  to  th 3  Kcikadi  caste  at  Sholapur,  ccrt»ia 
restrictions  on  their  freeJoin  of  movomsnt  and  requiring  every  member 
of  the  caste  intir  'alici  to  be  present  at  roll  call  ever}-  da}'  in  the  police 
thanaandnot  toleavo  Sholapur  without  the  parmission  of  the  Police  PaliL 
The  notice  was  served  upon  tlie  applicant  but  she  remained  absent  from 
,Sholapur  for  five  days,  to  settle  the  marriage  of  her  daughter,  without 
the  permission  of  the  Police  Pated,  and  she  did  not  attend  ihe  dailj 
roll-call  during  those  days.  On  this  admission  tho  First  Class 
Magistrate  convicted   and  sentenced  her  as  above. 

The  applicant  contended  that  the  conviction  was  illegal  as  ihe 
notice  Ex.  A  was  bal  in  law  and  issued  without  jurisdiction.  The 
SiSsioas  Jaig3  called  f  )r  a  report,  from  the  District  Migistrate  as  to  liie 
procedure  he  a  ioptei  bofore  issuing  the  notice.  It  appaared  from  the 
report  that  no  inJividuil  enquiry  was  held  before  issuing  the  notice  to 
the  applicant ;  but  that  the  notice  was  issued  to  all  the  Kaikadi 
population  resident  at  Sholapur  for  more  then  14  years  (of  whom 
applicant  was  one)  "who  are  all  suspected  of  having  bsen  conn-jcteJ  with 
crime." 

The  Sessions  .'  udgo,    in   referring  tho     case   to   the   High    Court, 
observed:  — 

In  my  humble  opinion,  it  mast  be  conceded  that  the  notice  iij  bad  in  law.  &fcb 
a  notice,  I  venture  to  think,  can  only  bj  irisaod  after  proceedings  have  beea  laJj«» 
against  each  person  individually  under  Chapter  VIII,  Criminal  Procedure  Code,  tni 
it  Is  only  on  his  failure  to  furnish  security  under  that  chapter  that  the  restrictioss 
mentioned  in  the  latter  half  of  s.  27  of  the  Regulation  can  be  enforced  and  that 
too  with  tho  assent  of  the  accused  person.  That  this  is  the  correct  view  of  the  la» 
becomes  apparent  o:i  a  reference  to  the  opening  words  of  cl.  ?  of  the  section  read  in 
conjunction   with  cl.    I   as   it  originally   st03d  but  which  has  since  baen  repealed  K 
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Act  XVII  of  1802  and  embodied  in  Chapter  VII),  Criminal  ProcedureCode.  In  Criminal 
Ruling.  28  dated  29th  April  1886,  West  and  Nauabbai  J  J.  gave  expression  to  the 
sams  view  in  an  obiter  dictum  though  they  did  not  expressly  decide  this  point ;  and 
in  the  matter  of  Dacjdn  Dedlut  (Criminal  Application  for  Revision  No.  142  of  1905) 
Chandavarkar  and  Aslou  JJ.  favoured  the  same  conRtruction  cf  the  section,  ihouth 
they  declined  to  set  aside  the  notice  on  the  ground  that  it  dealt  with  matteis  relating 
to  the  public  peace  and  thu3  camo  within  the  purview  of  Criminal  Ruling    1894. 

In  the  present  case  the  applicant  has  been  convicted  and  sentenced  for  a  breach 
of  the  terms  of  the  notice.  In  suith  a  case,  I  would  most  respectfully  submit,  it 
becomes  th**  duty  of  the  Courts  to  decide  as  to  the  legality  of  the  notice.  And  if  the 
notice  beheld  to  be  illegal  non-compliance  with  it  would  not  be  an  offence  and  the  con- 
▼iction  and  sentence  will  have  to  be  set  aside. 

Ordor— The  Court  sets  aside  i\L,e  conviction  and  Ecntcnce. 


{7  Bom.  L.  R.  400) 
IN  THE  HIGH  COURT  OF  JUDIATUUE  AT  BOMBAY. 
March  29   [CRIMINAL  REVISION  No.  40  OP  1905.]    1905 
iVescHi : — Mr.  Justice  Russell  and  Mr.  Justice  Batty. 
EMPEROR  •€.  MAYAJI  ALLJI. 

•..  CUy  of  Bombay  Municipal  Act  {Bom.  Act  III  of  18SS,  S«.r.  4:0,  -iSO—Bomlfay 
Public  Conteyance  Act  {Bom.  Act  V  of  1833),  SVc.  22— Indian  Penal  Code  Act  XLV 
of  1883),  Hec.  2Gd~Dj,ngerou8  disease-  Infection — Public  conveyance. 

The  driver  of  a  public  conveyance  in  the  City  of  Bombay,  who  carries  in  his 
conveyance  a  parson  suffering  from  siuall  pox,  offends  against  the  provisions  of 
8.  430  (3J  of  the  Bombay  Municipal  Act,  1888. 

Scmble. — ^There  exists  an  appai-ent  antimony  between  s.  22  of  the  Public  Convey- 
ance Act  1863,  and  ss.  429  and  430  of  the  City  of  Bombay  Municipal  Act,  1888. 

In  tbid  case,  the  accused,  the  driver  of  a  public  conveyance,  had 
three  persons  in  his  carriage  whom  he  brought  to  the  Bhuleshwar 
Temple.  Two  of  them  were  suffering  from  confluent  small  pox  and 
one  a  child  from  discreet  small  pox,  both  of  which  diseases  are  highly 
infectious.  They  were  all  in  the  scabbing  stage.  The  sores  were 
visible  in  each  case. 
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The  Uagistrate  found  the  accused  guilty  of  an  offence  under  a.  269 
of  the  Indian  Penal  Code  an  1  sentenced  bim  to  undergo  rig(m>u8  im- 
prisonment for  six  months. 

The  accused  applied  to  the  High  Court  under  its  (criminal  re- 
visional  jurisdiction. 

The  Hon.  Mr.  O.  K,  Parekh,  for  the  accused. 

Mr.  Jardine  with  Messrs.  Crawford  Brown  &  Co.,  for  the  Munici- 
pality. 

Par  Curiam  -  In  this  case  theie  can  be  no  doubt  whatever  that 
the  accused  was  guilty  of  an  offence  under  the  Municipal  Act  and  it  is 
highl^desirable  that  the  drivers  of  public  conveyances  in  Bombay 
should  know  that  proper  accommodation  for  carrying  persons  suffering 
from  infectious  disease  has  been  supplied  by  the  Municipality,  and  if 
any  one  of  them  carry  persons  suffering  from  infectious  diseases  he  will 
be  liable  to  a  heavy  fine  under  the  Municipal  Act. 

There  is  no  doubt,  as  we  have  said  above,  that  the  accused  is  guilty 
at  an  offence  under  the  Municipal  Act.  Section  43'J,  sub-section  (3)  of 
that  Act  prohibits  persons  in  charge  of  public  conveyance  from  know- 
ingly carrying  therein  any  person  suffering  from  a  dangerous  disease 
in  contravention  of  s.  426,  which  declares  that  when  suitable  conveyances 
have  been  provided  for  the  free  carriage  of  persons  so  suffering,  it  shall  not 
be  lawful  to  convey  any  such  person  by  any  conveyance.  It  would,  there- 
fore, seem  to  follow  that  the  act  with  which  the  accused  in  this  case  is 
charged  possessed  that  element  of  unlawfulness  which  is  essential  to 
constitute  an  offence  under  s.  269  of  the  Indian  Penal  Code.  We  think, 
however,  that  no  previous  prosecution  having  taken  place  under  the 
enactments  to  which  we  have  referred,  the  accused  was  probably 
unaware  that  his  act  was  punishable  under  either  of  these  enactments. 
Mr.  Crowford,  Solicitor  for  the  Municipality,  appears  before  us  and 
says  he  does  not  wish  to  address  the  Court  on  the  subject  of  the  quantum 
of  the  senlance.  The  a|  pellant  has  suffered  eight  days  imprisonment:  we 
are  of  opinion  that  this  is  a  sufficient  punishment,  for  this  is  the 
first  offence  of  this  kind  which  has  been  brought  before  this  Court 
We  think  it  desirable  to  note  that  s.  22  of  the  Public  Conveyance 
Act  appears  to  render  it  compulsory  on  drivers  to  accept  any  fare  that 
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offers.  The  Legislature  may  deem  it  advisable  to  remove  from  the 
statute  book  all  apparent  antimony  between  that  section  and  s.  429  and 
8.  430  Bombay  Act  III  of  1888. 


(7  Bom.  L,  R.  462.) 
IN  TBE  HIGH  COURT  OF  JUDICATIRE  AT  BOMBAY. 
March  31  [CRIMINAL   REVISION  No.  297  of  1904.]  1905. 
Present :— Mr.  Justice  Russell  and  Mr.  Justice  Batty. 

EMPEROR  r.  SHESHGIRIRAO  VITHALRAO. 

Indian  Forist  Act  (VII  of  1878;,  sees.  28,  29,  32,  3i-Proieeied  forest— Cutting 
treeg. 

Accused  waa  convicted  of  cutting  trees  reserved  in  a  protected  forest  under  s.  29 
(a)  of  the  Indian  Forest  Act  : 

Held,  acquiting  the  accused,  that  a  protected  forest  may  be  notified  either  under 
s.  2S  or  34,  hut  the  powers  under  both  these  sections  are  restricted  to  hind  which  are 
foreet  or  waste  lands.  Whatever  liability  the  accused  might  have  in  regard  to  the 
provisions  of  any  other  law,  he  could  not  be  convicted  under  s.  32  (a)  of  the  Act,  for 
the  land,  which  formed  part  of  a  survey  No.  in  an  occnpatit*a  holding  and  was  assessed, 
was  not  shown  to  be  within  the  class  of  lands  to  which  the  powers  of  Government 
under  ss.  23,  29  and  34  of  the  Forest  Act  applied. 

The  accused  was  convicted  by  the  First  Class  Magistrate  of  Sirs! 
of  abetment  of  felling  trees  reserved  under  s.  29  of  the  Act  VII  of  1878," 
section  33  (a)  of  the  Indian  Forest  Act,  and  s.  109  of  the  Indian  Penal 
Ck>de ;  4nd  was  sentenced  to  pay  a  fine  of  Rs«  150  or  in  default  to  undergo 
simple  imprisonment  for  10  days.  The  reasons  which  lead  the  Magistrate 
to  this  conclusion  were  expressed  as  follows  :  — 

**  Accued  No.  1  admited  that  he  employed  coolies  to  cut  down  standing  trees  (not 
dry  wood)  in  S.  No.  33  of  Kandrajee  in  the  Sirsi  Taluka.  The  Panch  estimate  the  value 
of  the  trees  cut  down  at  Rs.  2853-9-7  and  the  loss  occasioned  incidentally  to  the 
jungle  at  Es.  100.  The  trees  in  the  Kan  of  the  Survey  Number  were  reserved  under 
8.  29  bv  Government  Notification  No.  8*205  A  dated  the  22nd  November  1902,  published 
at  p.  I960,  Bom.  Gov.  Gaz.,  i.  The  Survey  No.  has  been  entered  in  village  registers 
No.  lA  Forest  Begister.  Last  year  an  unauthorised  or  rather  unauthenticated  en- 
dorsement was  made  against  the  Survey  No.  to  the  effect  that  it  has  been  struck 
oat  of  the  Register  as  it  was  included  in  the  occapancy  of  khatedars.  There  is  no 
Government  sanction  for  this.  The  Survey  No.  is  a  protected  forest  in  the  forest  records. 
It  waa  made  and  declared  protected  forest  under  s.  34  of  the  Indian  Forest  Act  under 
Q^Teinment  Notification  No.  22  F.  (1-3-79)  and  6625  (11-12-79.    Except  decUration 
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other  formalities  have  beeo  prescribed  under  that  section.  .  The  Survey  No. 
is  assesssed  at  Rs.  11  and  the  holdei-s  of  the  land  for  time  being  have  been  paying 
the  assessment.  The  accused  contends  that  because  he  pays  the  assessment,  he  is  the 
full  owner  of  the  land  with  a  right  to  cut  down  all  the  trees  in  it  and  to  dispose 
of  them  as  he  likes.  The  Survey  Settlement  Officer  at  the  time  of  the  Survey 
Settlement  has  conceded  only  certain  limited  and  definite  rights  in  the  land  in 
consideration  of  the  small  assessment  fixed  on  the  land.  The  Fuislati  Patrack  proves 
that  the  holders  of  the  land  are  permitted  to  take  fruits  of  trees,  toddy  and  dead 
wood  ;  to  plant  coffee  and  other  plants  but  not  to  cut  trees.  This  clearly  shows  that  the 
holders  or  occupiers  of  the  Survey  No.  are  not  entitled  to  cut  down  and  take 
away  or  dispose  of  any  standing  trees.  .  .  .  Under  as.  40  and  41  of  the  Land 
Revenue  Code  1879,  the  trees  reserved  by  the  Survey  Officers  are  the  property  of  Gov- 
ernment and  not  of  the  holder  of  the  land  in  which  the  trees  reserved  exist.  Cnder 
O.  R.  No.l5l8  (18-2-8  H:  — "  The  Forest  Department  being  recognised  guardians  of  the 
Government  property  in  Forest  and  tree  clad  lands,  all  description  reser\ed  at  the  time 
of  the  Survey  Settlement  whether  in  Hakkal  or  oUier  land  should  be  formally  placed 
in  charge  of  the  Forest  Officers." 

The  accused  applied  to  the  High  Court  under  its  CrimiDal  re- 
visioaal  jurisdiction,  on  the  grounds  among  others  that  tl.e  trees 
were  not  the  property  of  the  Government  and  the  forest  was  admitted 
to  belong  to  the  predecessor  in  title  ol  the  accused  ;  that  the  Survey 
Number  was  declared  to  have  been  struck  off  frjm  the  Forest  re- 
gister, in  the  village  records,  and  that  the  accused  was  owner  of  the 
forest  as  Government  have  been  taking  assessment  even  after  the 
proclamation. 

Mr.  B.  N.  InamdaVf  for  the  accused. 

Rao  Bahadur  Vasiideo  J.   Kirtikar,   Government  Pleader,   for  the 
Crown. 

Par  Clirlttnia^Iii  this  caie  the  acou^eJ  have  baen  coavicted 
of  cutting  trees  alleged  to  have  bjen  reserved  in  a  protected  forest 
under  cl.  (a)  of  s.  29  of  the  Indian  Forest  Act.  Now  a  protected  forest 
may  be  notified  either  under  s.  28  or  3t,  but  the  powers  under  both 
these  sections  are  restricted  to  lands  which  are  forest  or  waste  lands. 
The  land  now  in  question  is  admittedly  a  survey  No.  in  the  occu- 
pation of  the  accused  and  it  appears  bath  from  Exhibit  23,  the  Faisal- 
patrak  of  1870  and  from  Village  Form  No.  1  purporting  to  have  been 
prepared  in  1874,  tb.it  tlio  land  in  those  years  formed  part  of  a  survey 
No.  in  an  occupant's  holding  and  was  assessed  at  Rs.  11.  •  Whatever 
liability  of  the  accused  may  be  in   regard   to  the  provisions  of  any  other 
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law,  we  are  unable  to  hold  that  he  caa  be  convicted ,  under  s.  32  (a)  of 
the  Forest  Act,  for  the  simple  reason  that  his  land  has  not  been  shown 
to  be  within  the  class  of  lands  to  which  the  powers  of  Qovernment 
under  bs.  28,  29  and  3i  of  the  Forest  Act  apply.  Therefore  as  it  has 
not  been  shown  that  any  offence  punishable  under  s.  32  (a)  could  have 
been  conamitted  in  respect  pf  this  land,  the  accused  must  be  acquitted 
and  tho  fine,  if  paid,  refunded. 


(7  Bom.  L.  /?.,  4nr,.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  BOMBAV. 

April  7     [CRIMINAL  REVISION  No.  39  op  1905.]     1905. 

Pres3nt :  -Mr.  Justice  Russell  and  Mr.  Justice  Aston. 
EMPEROR  p.  HUSEINALLY  NIAZALLY. 

Indian  ExtradUion  Act  (XV  of  1903\  Sees.    T,    IS—Cfimlnal   Procedure  Code 
[Act  V  of  IS9H],  Sjc.  54   (7) — Peelimlnary  inquiry  ly  Dritieh  Mngiatrate— Warrant 
•         hytheVolitical  Agent^BighQouHf  jurisd'iciiontof. 

Pbr  Russell,  J.— In  all  cases  where  inquiries  are  held  by  Magistrates  iriih  ^  view 
of  extraditing  accaaed  persons  it  wonld  be  desirable  that  they  should,  if  posKible,  be 
present  thereat. 

Section  lo  of  the  Indian  Extradition  Act  ousts  the  jurisdiction  of  the  High 
Court  to  inquire  into  tho  propriety  of  the  warrant,  but  leaves  opsn  the  question  of 
tlie  High  Court's  power  to  interfere  with  a  Magistrate's  action,  it  it  was  proved  that 
such  action  was  consequent  upon  a  warrant  is3ued  by  a  Political  Agent  which  was 
plainly  illegal. 

Per  Aston,  J.— There  is  no  provision  in  the  Indian  Extradition  Act  or  in  the 
Code  of  Criminal  Procedure  or  in  any  other  law,  making  an  inquiry  by  a  competent 
British  Court  in  British  India  into  the  truth  of  the  accusation,  whether  in  the  presence 
of  the  accused  or  otherwise,  a  condition  precedent  to  the  idsue  and  execution  of  the 
warrant  of  a  Political  Agent  under  s.  7  of  the  Indian  Extradition  Act. 

The  facts  appear  stated  in  the  judgment  of  Aston  J. 

Mr.  Davar,  with  Mr.  H.  C  Coyaji  for  the  petitioner. 

Rao  Bahadur  Vasudeo  J.  Kirtiliar,  Government  Pleader,  for  the 
Crown. 

Mr.  Branson,  for  the  complainant. 
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||llSS^If  «!•  —The  petition  herein  was  presented  to  this  Coiirt  on 
the  25th  day  of  February  1905,  by  three  persons  (1)  HaseiDally  alias 
Saidu,  (2)  Habib  Jiva  and  (3)  Karim  Jiva  alias  Taitu. 

I  state  the  material  facts  and  the  prayer  thereof  in  extenso. 
Upon  the  face  of  the  petition,  therefore,  it  was  apparent  that 
tke  three  accused  persons  had  been  kept  in  custody  for  a  period' 
of  nearly  two  months  without  any  warrants  having  been  issued, 
and  no  inquiry  whatever  held.  Such  action  appeared  to  the 
Judges  who  granted  the  rule  herein  opposed  to  every  principle 
o'  justice  as  understood  in  British  Courts  :  and  therefore,  it  was 
incumbent  on  the  Court  to  send  for  the  Record  and  Proceedings 
and  pass  the  order  it  did  that  the  accused  should  not  be  sur- 
rendered to  the  Cambay  authorities  till  further  order.  The  case 
has  now  been  fully  argued  by  Counsel  for  the  accused,  by  the 
Government  Pleader  and  by  Counsel  for  the  complainant  whom 
we  allowed  to  appear  and  argue.  The  result  of  the  argument 
and  the  further  documents  furnished  to  this  Court  show  that  the 
petition  was  silent  on  some  most  material  points.  Whether 
such  silence  was  due  to  ignorance  of  what  had  been  done  or  whether 
the  accused  concealed  the  facts  and  documents  from  their  pleader  it  is 
diflScult  for  us  to  say.  One  thing  is  certain  and  that  is  that  looking 
to  the  fact  that  the  petition  was  drawn  and  presented  by  Mr.  Coyaji, 
pleader  for  the  accused,  we  are  convinced  that  he  did  not  know  of. 
the  further  fact  and  documents  that  have  been  elicited  and  produced. 

In  the  first  place  then  as  to  the  arrest  of  the  accused  without 
a  warrant  that  is  justified  by  the  provisions  of  s.  54  (7)  of  the 
Criminal  Procedure  Code  (any  police  ofl&cer  may,  without  an  order 
from  a  Magistrate  and  without  a  warrant,  arrest  any  person  who  has  been 
concerned  in,  or  against  whom  a  reasonable  complaint  has  been  made 
or  credible  information  has  been  received  or  a  reasonable  suspicion  exists 
of  his  having  been  concerned  in,  any  act  committed  at  any  place  out  of 
British  India,  which,  if  committed  in  British  India,  would  have  been 
punishable  as  an  offence,  and  for  which  he  is,  under  any  law  relating 
to  extradition  or  under  the  Fugitive  Offenders  Act  1831,  or  otherwise, 
liable  to  be  apprehended  or  detained  in  custody  in  British  India).  This 
provision  renders  the  case  of  In  re  Mukund  Bahu  Vethe  (1)  no  longer 
law.  In  the  next  place  it  appears  that  on  the  8th  February  1905,  the 

(1)     (1894)  19_Bom.>  72. 
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Political  Agent  of  Cambay  had  issued  warrants  for  the  arrest  of  the 
throe  accused.  The  warrants  have  been  produced  before  us.  This  most 
material  fact  was  not  stated  in  the  petition  at  all. 

In  the  third  place  the  Political  Agent,  before  he  issued  the 
warrants,  had  had  before  him  and  considered  (a)  the  inquiries  made  by 
tbo  District  Police  and  (Z;)  the  inquiries  made  and  evidence  taken  by 
two  Magistrates  of  Ahmedabad,  as  appears  from  the  Memo,  furnished 
to  us  by  the  Political  Agent,  dated  the  6th  March  1905. 

It  appears  —though  not  very  clearly  perhaps— that  the  accused  wete 
not  present  either  in  person  or  by  pleader  at  the  inquiries  and  examin- 
ation of  witnesses  by  the  two  Magistrates  of  Ahmedabad.  We  think 
that  in  all  cases  when  such  inquiries  are  held  by  Magistrates  with  the 
view  of  extraditing  accused  persons  it  would  be  desirable  that  they 
should,  if  passible,  be  present  thereat  but  we  do  not  find  any  express  en- 
actment on  the  point. 

By  the  Indian  Extradition  Act  XV  of  1903— which  it  appears  has 
been  brought  into  force  by  Notification— s.  (7)  (1),  it  is  provided  that 
"  Where  an  extradition  offence  has  been  committed  or  is  supposed  to 
have  been  committed  by  a  person,  not  being  a  European  British  sub- 
ject, in  the  territories  of  any  State  not  being  a  Foreign  State,  and  such 
person  escapes  into  or  is  in  Britisli  India  and  the  Political  Agent  in  or 
for  such  State  issues  a  warrrant,  addressed  to  the  District  Magistrate  of 
any  district  in  which  such  person  is  believed  to  be,  for  his  arrest  and 
delivery  at  a  place  aud  to  a  person  or  authority  indicated  in  the 
warrant,  such  Magistrate  shall  act  in  pursuance  of  such  warrant  and 
may  give  directions  accordingly." 

By  Rules  4  and  5,  published  under  that  Act  in  the  Qtjvernmeut 
Oajsette  of  19th  May  1904,  Part  I,  pages  G13  and  CI4,  it  is  provided  as 
follows: 

"  4.  The  Political  Agent  shall,  in  all  cases  before  issuing  a  warrant  under  g. 
7  of  the  said  Act,  satisfy  himself,  by  preliminary  inquiry  or  otherwise,  that  there  is 
a  prima  facie  case  against  the  accused  person. 

5.  U)  The  Political  Agent  shall,  before  issuing  a  warrant  under  s.  7  of  the 
said  Act,  decide  whether  the  warrant  shall  provide  for  the  delivery  of  the  accused 
persons— 

(a)  to  the  Political  Agent  or  to  a  British  ollicer  subordinate  to  the  Political  A^r^ui 
with  a  view  to  his  trial  by  the  Political  zVgent,  or 
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(b)    to  an  authority  of  the  State  with  a  view  to  his  trial  by  the  State  Coarts. 

(2)  Before  comiug  to  a  decision,  the  Political  Agent  shall  take  the  fnlloniQg 
matters  into  consideration  : — 

(  i  )  the  nature  of  the  offence  charged  : 

( ii )  the  delay  and  trouble  involved  in  bringing  the  accused  person  before  hiuiself: 

(iii)  the  judicial  qualifications  (if  the  Courts  of  the  State  ; 

(iv)  whether  the  accused  person  is  a  British  subject  or  not  ;  and  if  he  is  a  Un- 
ttsh  (other  than  European  British)  subject,  whether  the  Courts  of  the  State  cither 
by  custom  or  by  recognition,   try  such  British  subject  surrendered  to  them  and 

(  V  )  whether  the  Courts  of  the   state  hive  by  custom  or  by  recognition,  power  lo 

•  inBict  the  punishment  which  miy  be  inflicted  under  the  Indian  Penal  Code  for  ao 
offence  similar  to  that  with  whi^h  the  accused  person  is  charged." 

la  h  18  Memo,  of  the  Gth  Mjtrcj  1905,  the  Political  Agent  says : 
*'  The  uadersigaed  issued  warrants  for  the  surreuder  of  the  accused  as 
there  appeared  to  be  a  strong  prlrna  facie  case  against  them  (please 
see  the  papers  of  the  inquiries  raxde  by  the  District  Police  and  two 
Magistrates  of  AhmeJabad  and  the  evi  leace  recorded  h3fore  the  First 
Class  Magistrate,  CambAy),  according  to  the  prevailing  practice.  The 
Political  Agent  himself  made  no  inquiries.  The  rules  under  the  Extra- 
dition Act  do  not  make  it  incumbent  on  the  Political  Agent  to  make 
inquiries  himself." 

The  words  "  or  otherwise'*  in  the  rule  above  set  out  after  '*  pre- 
liminary  inquiry"   must  have  effect    given    to  them,  and    we  think 

•  that  they  would  cover  an  inquiry  held  before  another  official  or  other 
olhcials.  No  doubt  under  the  Rules  the  Political  Agent  has  "  to 
satisfy  himself  by  preliminary  inquiry  or  otherwise."  The  construction 
we  have  put  on  the  words  **  or  otherwise"  enable  hinr  lo  satisfy 
himself  by  preliminary  inquiry  ))y  himself  or  other  officials. 
It  is  we  thinic  desirable  that  Political  Agents  in  such  cases 
as  the  present  should  use  the  expression  that  **  they  are  satisfied^ 
But  we  think  in  the  present  case  that  was  what  Political  Agent 
intended  to  convey  when  he  said  that  "  there  appeared  to  be  a  strong 
prima  fatie  case  against  tho  three  accused."  That  must  mean 
'*  appeared  to  him"  and  if  so  we  must  assume  that  he  was  satisfied, 
for  if  he  had  not  been  satisQed  it  would  not  have  appeared  to  him. 

As    was    pointed    out  by   Mr.   Branson   in   his  argument  there 
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was  some  difficulty  in  ascertaining  wbat  the  accused  really  were 
praying  for  ;  but  Mr.  Davar  in  his  reply  put  it  thus  :— **Thi8  Court 
can  order  the  District  Magistrate  to  hold  his  hand  until  the  warrant 
is  shown  to  be  legal/*  The  objection  to  this,  however,  i.M  that  by 
s.  15  of  the  Extradition  Act  it  is  "  ths  Government  of  India  or  the 
Local  Government"  (not  the  High  Court)  who  **  may  by  order  stay 
any  proceedings   taken   under   this   Chapter,     atnd     may     direct    any 

warrant  issued   under   this  Chapter  to  be  cancelled. "    This  section 

ousts  the  jurisdiction  of  this  Court  to  inquire  into  the  propriety  of 
the  warrant,  but  leaves  open  the  question  of  this  Court's  power  to 
interfere  with  a  Magistrate's  action,  if  it  was  proved  that  such  action 
was  consequent  upon  a  warrant  issued  by  a  Political  Agent  whiuh  was 
plainly  illegal. 

In  the  present  case,  however,  as  we  have  above  pointed  out, 
there  is  no  illegality  or  impropriety  in  any  of  the  proceedings  that 
have  been  taken  and  we  must,  therefore,  dismiss  the  application. 
The  warrant  must,  therefore,  be  carried  into  execution. 

A^tOlf*  «(•  "^^  appears  from  the  Record  and  Proceedings  for- 
warded to  this  Court  by  the  Sessions  Judge  of  AhmedabaJ  that  the 
petitioners  were  arrested  in  December  last  by  the  Ahmedabad  District 
Police  at  Dholka  under  authority  presumably  of  s.  54,  cl.  7,  of  the 
Code  of  Crimioal  Procedure  (Act  V  of  1898)  and  first  Schedule  of  the 
Indian  Extradition  Act  XV  of  Ilk) 3,  as  persons  whom  a  Police  Officer 
may  under  that  section  and  clause  arrest  without  an  order  from  a 
Magistrate  and  without  a  warrant ;  the  offence  alleged  against  them 
being  dacoity  with  murder— an  extradition  offence.  Inquiries  were 
conducted  by  the  Police  of  the  Ahmedabad  District,  and  in  January 
last  inquiries  were  held  by  both  the  City  Magistrate  of  Ahmedabad  and 
the  Magistrate  at  Dholka  presumably  under  s.  10  of  the  Indian  Extradi- 
tion Act  XV  of  1903.  There  is  before  us  also  an  affidavit  sworn  by  one 
Dosim  Vajir  on  the  IGth  March  last  that  these  Magisterial  inquiries  in 
January  were  made  in  the  presence  of  such  of  the  accused  as  had  been 
arrested. 

It  further  appears  that  the  papers  of  these  three  inquiries  were  read 
by  the  Political  Ageat  for  Cambay  together  with  the  record  of  an 
inquiry  made  by  a  Magistrate  of  the  Cambay  State  in  the  absence  of 
the  petitioners  before  he  issued  his  warrant  referred  to  in  the  present 
application. 
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The  Political  Agent  for  Cambay  (who  is  also  District  Magistrate 
of  Kaira)  after  perusal  of  the  information  obtained  in  these  inquiries 
issued  his  warrant  under  s.  7  (1)  of  the  Indian  Extradition  Act  addressed 
to  be  District  Magistrate  of  Ahmedabad  for  the  arrest  of  the  petitioners 
and  for  their  delivery  to  the  Cambay  authorities.  The  District  Magis- 
trate who,  according  to  the  law  as  enacted  in  the  said  section  of  the 
said  Act,  ''  shall  act  in  pursuance  of  such  warrant,  and  may  give  direc- 
tions accordingly,"  did  give  directions  accordingly  to  the  City  Magis- 
trate, Ahmedabad. 

^Vhen  the  petitioners  were  being  removed  in  custody  through  the 
Ahmedabad  District  under  the  warrant  aforesaid  of  the  Political  Agent 
for  Cambay  to  be  surrendered  to  the  authorities  of  the  Cambay  State, 
application  was  made  to  the  District  Magistrate  of  the  Ahmedabad 
District  who  was  responsible  in  law  for  executing  the  said  warrant 
**  (1)  that  they  may  not  be  surrendered  to  the  Native  State  of  Cambay 
unless  and  until  an  inquiry  is  made  by  a  competent  British  Court  into 
the  truth  of  the  accusations  made  against  them,  namely,  of  being  con- 
cerned in  an  offence  of  dacoity  with  murder  committed  in  the  State  of 
Cambay  and  that  (2)  pending  the  result  of  such  inquiry  they  may  not 
be  surrendered  to  the  Cambay  authorities. 

This  application  was  refused  on  the  23rd  February  last.  A  similar 
application  was  meanwhile  made  on  21st  February  by  the  same  persons 
to  the  Sessions  Judge  01  Ahmedabad  who  on  the  21st  February  took  it 
upon  himself,  under  what  provision  of  law  has  not  been  stated,  to 
make  and  issue  an  interim  order  to  the  City  Magistrate,  Ahmedabad, 
arresting  the  execution  of  the  warrant  of  the  Political  Agent  for  Cambay 
pending  his  own  further  orders  in  the  matter.  On  the  27th  February 
last  the  Sessions  Judge  of  Ahmedabad  cancelled  this  interim  order 
by  a  further  order  as  follows  :  - 

"  Order.    These  applicatious  atik  the  Sessions  Court  to  prohibit  the  City  llagis- 
trate,  Ahmedabad,   from  handing  over  the  applicants  to  Cambay   State,  in  compli- 
.  ance  with  warrants  issued  by  the  Political  Agent,   whereunder  they  have  been  ar- 
rested.   The  ground  alleged   is    the    omission  of  the  Magistrate  to  hold  a  preliminary 
inquiry  under  s.  14  of  Act  ^XI  of  1879. 

'»,  The  extradition  law  now  applicable  is  contained  in  Act  XV  of  1903,  which 
repealed  the  earlier  enactment.    The  rules  under  it,  which  are  published  at  page  613 

-of  the  Bombay  Ooverument  (lazette  for  May  19,  1904,  and  the  provisions  of  8.  H 
of  the  old  Act  alike  prescribe  the  holding  of  the  preliminary  inquir}%   not  by  the 
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Magistrate  when  executing  the  warrant,  but  by  the  Political  Agent  before  issuing  it 
I  >  have  no  reason  to  suppose  that  the  rules  were  not  observed  in  the  present  instance, 
and  i{  I  had,  I  should  decline  to  interfere  with  the  warrant  on  the  ground  of  war4 
of  jurisdiction,  see  section  15  of  the  present  Act. 

The  applications  were  apparently  presented  under  a  misapprehension  of  the  law. 
Applicants*  only  remedy  lies  by  petition  to  the  Bombay  Government.  I  cancel  th« 
interim  orders  issued." 

Again  before  the  application  aforesaid  to  the  Sessions  Judge  of 
Ahmedabad  had  been  thus  disposed  of,  the  present  application  was 
presented  to  this  High  Courf  on  25th  February  last  repeating  the  same 
requests  which  had  been  made  to  the  District  Magistrate  and  theSessions 
Judge  of  Ahmedabad  to  arrest  the  execution  of  the  warrant  of  the 
Political  Agent  for  Cambay  and  to  order  that  the  petitioners  may  not 
be  surrendered  to  the  Cambay  authorities  unless  and  until  an  inquiry 
is  made  by  a  competent  British  Court  into  the  truth  of  the  accusation 
made  against  them.. 

On  the  27th  February  last  a  rule  was  granted   by  Russell  and* 
Batty  J  J.  and  it  was  ordered  that  telegrams   bo  sent  to  the  City  ifagis-* 
trate,  District  Magistrate  and   Sessions  Judge  at  Ahmedabad   not  to 
surrender  the  accused  persons  to  the  Cambay  authorities  till  further 
orders. 

The  grounds  upon  which  this  application  was  made  are  two-fold  :  — 
First,  there  is  the  allegation,  for  which  no  foundation  is  suggested  in 
the  application  itself,  and  for  which  no  support  was  adduced  in  the 
argument  in  support  of  the  Rule,  that  the  Political  Agent  had  acted 
on  bare  suspicion  when  he  issued  his  warrant  under  the  Indian  Extradi- 
tion Act. 

Secondly,  there  is  the  suggestion,  based,  as  the  Sessions  Judge  of 
Ahmedabad  has  already  pointed  out,  upon  a  misapprehension  of  the 
provision  of  the  Indian  Extradition  Act,  that  this  Act  re((uire8  as  a 
condition  precedent  for  surrender  of  an  alleged  fugitive  criminal  to  a 
State,  not  a  Foreign  State  as  defined  in  s.  2,  that  there  shall  be  a 
preliminary  inquiry  before  a  Magistrate  in  British  India  before  such 
alleged  fugitive  criminal  is  surrendered  in  execution  of  the  warrant  of  a 
Political  Agent  for  such  State. 

The  provisions  of  the  Act  show  that  the  Legislature  viewing  a 
Political  Agent  for  a  Stote  other  than  a  Foreign  State,   defined  in  s.  2, 
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as  a  Britisli  Officer  uuner  the  control  and  authority  of  the  Government 
of  India  and  the  Local  Government,  has  conferred  upon  such  Political 
Agents,  who  are  not  under  the  authority  or  control  of  this  High  Court 
and  whose  Courts  are  not  subordinate  to  this  High  Court,  power  to 
decide  whether  an  alleged  fugitive  criminal  shall  be  arrested  in  British 
India  and  directed  to  bo  surrendered  to  the  authorities  in  a  Native 
State. 

Such  power  is  exercised  under  the  provisions  of  Chapter  III 
of  the  Indian  Extradition  Act,  and  under  the  rules  made  under 
8.  32  of  the  Paid  Act  by  the  Governor- General  in  Council,  and  pro- 
mulgated in  the  Notification  No.  lvS02  lA  published  at  page  3G4,  Gazette 
of  India,  Part  I  May  11,  1904. 

The  Act  further  provides  a  tribunal  where  those  who  seek  to 
get  any  warrant  issued  under  Chapter  III  cancelled  or  to  stay  any 
proceedings  taken  under  that  Chapter,  can  seek  redress.  For  s.  15 
enacts  that  "  The  Government  of  India  or  the  Local  Government  may, 
by  order,  stay  any  proceedings  taken  under  this  Chapter,  and  may 
direct  any  warrant  issued  under  this  Chapter  to  be  cancelled,  and  the 
person  for  whose  arrest  such  warrant  has  been  issued  to  be  dis- 
charged." 

The  Act  does  provide  for  a  Magisterial  inquiry  in  the  circumstances 
stated  in  s.  10  of  the  Act  and  s.  54,  c.  7,  of  the  Criminal  Procedure  Code 
authorises  the  Police  in  British  India  where  ihe  offence  is  one  of 
those  enumerated  in  the  first  schedule  of  extradition  offences  to  arrest 
without  warrant  fugitive  criminals  from  a  Native  State. 

But  there  is  no  provision  in  the  Indian  Extradition  Act  or 
in  the  Code  of  Criminal  Procedure  or  in  any  other  law  to  which 
our  attention  has  been  directed  making  an  inquiry  by  a  com- 
petent British  Court  in  British  India  into  the  truth  of  the  accusation, 
whether  in  the  presence  of  the  accused  or  otherwise,  a  condition 
precedent  to  the  issue  and  execution  of  the  warrant  of  a  Political 
Agent  under  s.  7  of  the  Act. 

I  am  accordingly  of  opinion  that  we  have  no  jurisdiction  "  to 
order  that  the  petitioners  may  not  be  surrendered  to  the  Cambay 
authorities  unless  and  until  an  inquiry  is  made  by  a  competent 
British  Cjurt  into  the  truth  of  the  accusation  made  against  them." 
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The  provisions  of  Chapter  III  of  the  Indian  Extradition  Act  by 
taking  advantage  of  the  existence  of  a  British  Court  on  either  side 
of  a  frontier  between  British  India  and  a  Native  State,  bring  the 
arrest  of  fugitive  criminals  from  a  Native  State  into  British  India  and 
their  surrender,  within  the  machinery  of  the  criminal  courts  and 
thereby  dispense  with  the  interminable  delays  which  must  often  be 
incidental  to  procedure  by  requisition.  In  these  provisions  of  Chapter 
III  the  intention  of  the  Legislature  to  facilitate  the  prompt  arrest 
and  surrender  of  fugitive  criminals  is,  in  my  opinion,  clearly  manifested. 
Bat  that  intention  is  liable  to  be  frustrated  and  justice  would,  in 
my  opinion,  be  hindered  and  possibly  defeated  if  applications  to 
arrest  the  execution  of  a  warrant  issued  under  s.  7  of  the  Indian 
Extradition  Act  made  upon  such  grounds  as  are  set  forth  in  the  present 
application  are  in  any  way  encouraged. 

For  the  above  reason  I  would  dismiss  this  application  and  dis- 
charge the  rule,  and  withdraw  the  order  arresting  execution  of  the 
warrant  issued  by  the  Political  Agent  for  Cambay  State  under  s.  7  of 
the  Indian  Extradition  Act. 

At  the  hearing  Mr.  Davar,  Counsel  for  the  petitionerp,  did  not 
put  forward  the  grounds  relied  upon  in  the  application,  but  en- 
deavoured to  show  that  the  Political  Agent  for  Cambay  before  issuing 
his  warrant  had  not  followed  the  Rules  made  under  s.  22  of  the 
Act  by  the  Governor  General  in  Council.  It  was  contended  that 
under  Rule  4  of  these  Rules  he  should  have  personally  held  the 
investigation  resulting  in  a  prima  facie  case  against  the  petitioners 
and  further  as  the  petitioners  claim  to  be  British  subjects  the  Political 
Agent  should  under  Rule  No.  3  before  issuing  his  warrant  have 
considered  whether  he  ought  not  to  certify  the  case  as  one  suitable 
for  trial  in  British  India. 

I  was  unable  to  gather  what  action  we  were  invited  to  take 
in  the  event  of  our  deciding  that  the  Political  Agent  whose  proceedings 
are  not  under  the  superintendence  of  this  High  Court  had  not  complied 
with  the  Rules  made  under  s.  22  of  the  Indian  Extradition  Act  by  the 
Governor-General  in  Council.  The  Indian  Extradition  Act  does  not 
require  that  when  a  warrant  issued  under  s.  7  is  forwarded  to  a  District 
Magistrate  in  British  India  the  proceedings  and  papers  upon  which 
such  warrant  was  issued  shall  be  sulmitled  to  the  District  Magistrate. 
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I  am  of  opinion  that  the  provisions  of  the  Act  itself  make  it  manifest 
that  we  should  be  going  out  of  our  province  if  we  were  to  embark 
upon  any  such  inquiry  as  that  which  Counsel  for  the  petitioners 
invites  us  to  undertake. 

If  any  opinion  on  the  merits  of  the  above  objection  were  called 
for  in  this  case,  I  would  observe  that  I  can  find  no  support  in  the 
Rules  themselves  for  the  contention  that  the  investigation  as  to  the 
existence  of  prima  facie  evidence  to  support  the  accusation  must  be 
personally  conducted  by  the  Political  Agent,  nor  can  I  find  in  the 
materials  placed  before  us  any  ground  for  the  contention  that  the 
Political  Agent  had  not,  before  issuing  his  warrant  under  s.  7  of  the 
Act,  considered  "  whether  he  ought  not  to  certify  the  case  as  one  suitable 
for  trial  in  British  India." 


(7  Bom,,  L.  B,  472.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  BOMBiY. 

April  11    [CRIMINAL  REVISION  No.  27  OP  1905.]     1905. 

Present :— Mr.  Justice  Russell  and  Mr.  Justice  Chandavarkar. 

EMPEROR  V.  KRISHNA  RAVJI  GAIKAR. 

Criminal  Procedure  Code  {Ad  V  of  J898),  «.  416— WitneB9— Accused— Prae- 
tiee,  and  Procedure. 

A  witness,  after  he  had  given  his  evidence  to  a  certain  extent,  cannot  be  made 
an  accused  and  tried  along  with  the  other  accused,  though  bis  name  might  have  been 
mentioned  in  tbe  original  complaint  by  the  Magistrate.  A  procedure  like  this  is 
highly  calculated  to  intimidate  other  vitneases. 

A  formal  complaint  was  lodged  against  Ravji  and  Chundru  under 
s.  161  of  the  Indian  Penal   Code,  and  a.  51  of  the  Abkari  Act.    In  t)ie 
body  of  the  written  CDmplaint,   ho^^evar,   the  cDmplainant   mentioned 
that  the  Police  Patel  Saukru  was  an  abettor  who,  if    the  Magistrate 
thought,  should  be  made  an  accused  parson.    Sankru's  name  was,  as  a 
matter  of  fact,   named  as  one  of  the  witnesses. 

On  the  22nd  July  1904  accused  Nos.  1  and  2  were  placed  before 
the  Magistrate  for  trial :  no  evidence  was  recorded  that  day.  At  the 
next  hearing,  viz.   25th  July   1901,   Krishnaji  Janu,   Sankru  and  Baji 
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were  ezamiaed  as  witnesses,  when  it  appeared  to  the  Magistrate  that 
"  if  any  of  the  parties  were  guilty  the  Police  Patel  Sankra  Kamatu  was 
also  guilty."  Sankru  was,  thereupon,  joined  with  other  accused  in 
the  inquiry  at  that  stage  of  the  proceedings.  The  trial  then  went  on, 
and  resulted  in  the  conviction  of  all  the  accused,  upon  whom  different 
sentences  were  passed. 

On  appeal,  the  conviction  and  sentence  were  confirmed  by  the 
Sessions  Judge  of  Thana. 

The  accused  applied  to  the  High  Court  under  its  criminal  revisional 
jurisdiction. 

Mr.  D.  M.  GupUf  for  the  accused. 

Rao  Bahadur  Vasudev  J.  Kirtikary  Government  Pleader,  for  the 
Crown. 

Pep  Cliriail|. — in  this  case  we  think  we  must  set  aside  the 
conviction.  It  appears  that  Shaukru,  one  of  tlie  witnesses,  whose 
names  had  been  mentioned  in  the  original  complaint  by  the  com- 
plainant, was  made  an  accused  after  he  had  given  his  evidence  to  a 
certain  extent,  and  that  is  a  circumstance  highly  calculated  to  intimi- 
date other  witnesses.  We  think  that  the  case  referred  to  in  Queen- 
Empress  v.  Bhogilal  (1)  applies.  Again,  the  evidenco  of  the  very  first 
witness  in  the  case  ought  not  to  have  been  admitted  at  all. 

Under  these  circumstances,  we  think,  we  must  set  aside  the  con- 
viction of,  and  sentence  upon,  accused  No.  1.  Accordingly  we  direct  the 
first  accused  to  be  discharged  forthwith. 


(7  Bom.,  L.  R.,  474.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  BOMBAY. 

May  4    [CRIMINAL  REVISION  No.  45  of  1905.]     1905. 

Present  :~Mr.  Justice  Batty  and  Mr.  Justice  Batchelor. 

EMPEROR  V.  EBRAHIM  ALIBHOY. 

Indian  Arms  Act  (XI  of  1878),  Sees.  4,  19  el  (/)  (9)— All  parts  of  ammunition-- 
Empty  cartridge  cases. 

(1)     Cr.  R.  No.  39  o£  1889. 
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The  expression  "  all  parts  of  ammunition,"  as  used  in  c.  4  of  the  Indian  Arms 
Act,  1878,  includes  empty  cartridp;e  casrp. 

The  accused  was  tried  by  the  Third  Presidency  Magistrate  of 
Bombay  (Mr.  Kursandas  Chubildas)  for  an  offence  under  a.  19  (o)  and 
(/)  of  the  Indian  Arras  Act,  1878,  in  that  he  not  being  a  licensed  per- 
son had  possessed  and  sold  empty  cartridge  cases. 

Tlip  Magistrate  being  of  opinion  that  the  empty  cartridge  cases 
were  not  "  parts  of  ammunition  "  as  deBned  by  s.  4  of  the  Act,  acquitted 
the  accused.     His  reasoning  was  as  follows  :  — 

"  The  only  question  for  conhiileratlon  is  whether  emply  cartridge  cases  can  be 
called  parts  of  ammunition  as  defined  in  s.  A  of  x\ct  XT  of  1878.  In  my  opinion  they 
are  not  part  of  ammunition  which  according  to  s.  4  include  certain  articles  menlioDed 
in  that  section.  Ex.  A  (empty  cartrid^^e  cases)  contains  none  of  the  articles  mentioned 
in  8.  4  and  a  empty  cartridge  case  hy  itself  is  not  in  my  opinion  a  part  of  ammunition. 
The  word  ammunition  has  been  defined  in  the  rules  framed  under  the  F^xplosive  Act 
and  mentioned  in  Ciovernmcnt  Resolution  No.  5900,  dated  IGth  Octol  er  11)01.  A  per- 
usal of  the  definition  of  ammunition  in  those  rules  shows  that  an  empty  cartridge  case 
is  not  ammunition  or  part  of  ammunition." 

The  Government  of  Ibmbay  appealed  to  the  Iligii  Court. 

Mr.  E.  F.  Nichohoriy  Public  Prosecutor,  for  the  appellant. 

Mr.  S.  B.  Si'cncer,  for  the  accused. 

Per  Curiam »— In  this  case  the  Government  of  Bombay  have 
appealed  against  the  acquittal  of  the  accused  who  is  charged  under 
B.  19,  els.  (/)  and  (a)  of  the  Arms  Act  XI  of  1873  with  having  ia  posses- 
sion and  selling  without  a  license  parts  of  ammunition,  viz.  empty 
cartridge  cases. 

The  Magistrate  has  acquitted  the  accused  on  the  ground  that  empty 
cartridge  cases  do  not  come  within  the  definition  of  ammunition  contain- 
ed in  8.  3  of  the  Act. 

It  has  been  very  ingeniously  argued  by  Mr.  Spencer,  on  behalf  of 
the  accused,  that  the  word  ammunition  is  a  collective  noun,  and  tbat 
the  phrase  **  the  parts  of  ammunition "  therefore  is  a  phrase 
that  can  only  ba  applied  to  units  for.ning  integral  articles 
of  that  class.  We  thi  jk,  however,  that  the  word  ammunition  is  no  more 
a  collective  noun  than  the  word  **  water"  is,  that  everything  having 
the  character  which  in  colloquial  use  would  be  connoted  by  the  ^ord 
"  ammunition  "   must   come  within  the  definition  and  that  every  part  ^^ 
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such  a  substance  capable  of  j>erforming  the  function  for  which  thof  e 
characters  are  distinpruished  must  come  within  the  definition  of  "all 
parks  of  ammunition." 

The  cartridge  cases  which  have  been  produced  in  Court,  no  douLt, 
are  capable  still  of  performing  after  some  slight  prccsss  the  functions  for 
which  they  were  originally  intended  as  parts  of  ammunition,  and  that 
the  phrase  **  all  parts  of  ammunition  "  was  intended  to  include  portions 
of  that  which  would  come  within  the  description  of  ammunition  is  clear 
from  the  concluding  words  of  the  defining  paragraph  which  expressly 
exclude  lead,  sulphur  or  saltpetre— objects  which  would  otherwice  have 
been  within  the  definition. 

Admittedly  the  offonco  in  this  case  is  not  a  very  serious  one.  The 
accused  sold  the  empty  cartridge  cases  to  an  Inspector  who  apparently 
came  for  the  purpose  of  detecting  the  offence,  and  the  number  of 
cartridges  in  the  possession  of  the  accused  did  not,  we  understand,  exceed 
14,  We,  therefore,  think  that  as  the  appeal  is  directed  only  to  the 
establishing  of  a  matter  of  principle,  the  ends  of  justice  would  be 
satisfied  by  the  infliction  of  a  fine  of  four  ar.nas. 

We,  therefore,  convict  the  accused  and  sentence  him  to  pay  a  fine 
of  four  annas. 


(7  Bom.,  L.  R.,  475.) 
IN  THE  niGEI  COURT  OF  JUDICATURE  AT  BOMBAY. 
May  5      [CRIMINAL  REVISION  No.  1  of  1905.]      1905. 
Present :— Mr.  Justice  Batty  and  Mr.  Justice  Batchelor. 
In  re  RASAL  JAMAL. 

Criminal  Procedure  Coie  (Azt  V  of  li^S)  Sj^j.  ]  Ij,  115  -M  ijlilrjde  -  Order  • 
Jariadietion-  -High  Court --Recision. 

Where  the  prooeodi ngg  bafore  a  Magistrate  are  really  within  the  purview  of  s. 
145  of  the  Criminal  Procedure  Code,  the  High  Court  cannot  under  s.  435  interfere  in 
revision.  But  it  can  interfere  where  the  proceedings  merely  purport  to  be  under 
that  8?ction  and  disclose  an  exercise  of  powers  not  conferred  by  it. 

On  the  29th  July  1901,   the  Sub -divisional  Magistrate  of  Nad iad 
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issued  a  notice  on  the  petitioners,  under  s.  145  of  the  Code  of  Criminal 
Procedure,  to  this  effect :  "that  in  the  town  of  Nadiad  there  is  a  Sarah 
(caravansary)  in  the  possession  of  Hindu  Mahajans  ;  that  inside  the 
Sarah  there  is  a  chappar  in  the  form  of  a  mosque,  that  the  Musalmans 
bad  erected  an  ota  in  connection  with  the  said  mosque ;  that  in  1891 
the  o'a  was  declared  to  belong  to  the  Hindus ;  that  notwithstanding 
this  the  Musalmans  bad  erected  railings  on  the  said  ota  and  also 
constructed  thereon  a  place  for  making  ablutions ;  that  the  Chief 
Constable  of  Police  had  thereupon  made  a  complaint  that  the  said 
action  on  the  part  of  the  Musalmans  was  likely  to  excite  the  feelings 
of  the  parties  and  to  lead  to  a  breach  of  the  peace."  And  the  petitioners 
were  required  to  show  their  respective  claims  as  to  the  actual  possession 
of  *'  the  said  land." 

On  the  15th  November  1994,  the  First  Class  Magistrate  of  Nadiad, 
after  going  through  the  inquiry,  passed  the  following  order :  **  1 
do  hereby  decide  and  declare  under  s.  145  (6)  of  the  Criminal  Procedure 
Code  that  the  Hiudu  Mabajan  of  Nadiad  are  in  possession  of  the 
said  whole  '  Sarai'  building  with  the  mosque  inside,  of  course,  subject 
to  the  right  of  the  Mahomedan  travellers  to  say  their  prayers,  and 
entitled  to  retain  such  possession  until  ousted  in  due  course  of  law 
and  do  strictly  forbid  any  disturbance  of  their  possession  in  the 
meantime." 

The  petitioners  applied  to  the  High  Court  under  its  criminal 
revisional  jurisdiction. 

Mr.  H.  C  Goyaji,  for  the  petitioners. 
Mr.  T.  R.  Deaaij  for  the  opponents. 

Pep  CurlaiH«— The  case  to  which  this  application  relates 
purports  to  have  been  dealt  with  by  Magistrate,  Mr.  Desai,  under  s. 
145,  Criminal  Procedure  Code. 

With  such  proceedings,  if  really  within  the  purview  of  that 
section,  we  cannot  under  s.  435,  deal  in  Revision.  But  if  they  merely 
purport  lo  be  under  that  section,  but  disclose  an  exercise  of  powers 
not  conferred  by  it,  then  this  Court  can  interfere  as  it  frequently  has 
in  such  cases  interfered. 

The  dispute  referred  to  in  the  order  under  sub-section  (1)  of  s. 
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145,  as  likely  to  cause  a  breach  of  the  peace  was  a  dispute  with  regard 
to  the  otla.  There  is  no  mention  of  any  dispute  with  regard  to  the 
d^rai  as  a  whole  or  of  any  grounds  for  the  Magistrate's  being  satisfied 
of  the  existence  of  such  a  dispute  ;  and  therefore,  so  far  as  the  posdession 
of  the  sarai  is  concerned,  we  consider  the  Magistrate's  order  to  be 
ultra  vires  and  a  nullity. 

With  regard  to  the  order  relating  to  the  otla  we  note  that  at  the 
beginning  of  his  judgment  the  Magistrate  says  :  "  The  Mahomedans 
have  some  months  before  the  submission  of  the  Chief  Constable's  report 
of  the  29t^  July  1904  railed  or  erected  a  railing  over  the  said  otla  of  the 
mosqae/'  that  is  to  say,  apparently  more  than  two  months  before 
the  date  of  the  order.  But  in  a  later  part  of  his  judgment  the  Magis- 
trate seems  to  have  arrived  at  some  other  conclusion,  as  he  said  that  the 
Nadiad  Mahomedans  lately  within  two  months  by  railing  in  the 
otla  erecting  a  water  room  Sec  dispossessed  the  Hindu  Mahajans 
forcibly  and  wrongfully. 

These  passages  seem  inconsistent  not  only  with  each  other 
but  with  the  finding  that  the  otla  and  the  mosque  are  used  by 
Mahomedan  travellers  only,  and  we  are  unable  to  see  what  possession 
should  be  ascribed  to  the  Hindoos  of  an  otla  of  the  mosque  which  is  in 
the  exclusive  user  of  Mahomedan  worshippers. 

We  are,  therefore,  unable  to  accept  the  order  as  to  the  aarai 
as  one  legally  complying  with  the  requirements  of  s.  145,  and  as 
far  as  the  otla  is  concerned  we  regard  the  order  as  inconsistent  with 
the  finding  that  it,  with  the  mosque,  was  in  the  user  of  Mahomedans 
for  worship. 

We,  therefore,  set  aside  the  order  and  suggest  that  in  case  of 
any  further  difficulties  arising  with  regard  to  the  sarai  or  the  mosque, 
the  District  Magistrate  might  exercise  a  wise  discretion  in  referring 
the  case  to  a  Magistrate  absolutely  unconnected  with  either  of  the 
parties. 
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(29  AIL,  W.  N.  195.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 
June  29  [CRIMINAL    REVISION  No.  249  OB  1905.]    19ai. 
i'resent: — Mr.  Justice  Knox. 
EMPEROR  V.  KUNA  SAH. 
Criminal  Procedure  Code,  ss.  4,  47 6 -Jurisdiction-"  Judicial   PmwJii.}  "- 
Inqmry  inio  petition  againel  suhordinale  ofcnl. 

Held  that  an  inquiry  conducted  by  a  Magibtrate  into  the  truth  of  allegilioM 
against  a  subordinate  official  contained  in  a  petition  presented  to  a  Deputy  Com- 
missioner is  a  judicial  proceeding  within  the  meaning  of  section  4,  (m)  of  the  Code 
of  Criminal  Procedure,  llara  Charan  itooherji  v.  The  Ki„g  Emperor  (I.L.R.,38 
Cole ,  367)  distinguished. 

The  applicant  in  tbis  case  presented  a  petition  to  the  Deputy  Com- 
missioner of  Almora  containing   cei  tain  serious  accusations  against  one 
Durga  Dat  Tiwari,  a  Peshkar.     By  orders  of  the  Deputy  Commissioner 
these  accusations  were  inquired  into  by  a  Deputy  Magistrate  of  the  firfel 
class,  who  found  them  to  be  false  and  malicious.    The  Deputy  Magis- 
trate'accordingly  passed  an  order  under  section  47fi  of  the  Code  of 
Criminal  Procedure,  directing  the  prosecution  of  the   applicant  under 
section  211  of  the  Indian  Penal  Code.  The  applicant  then  crmem 
revision  to  the  High  Court,   his  main  contention  being  that  the  ptition 
presented  by  him  was  not  a    "complaint"    within    the  meaning  of 
the  Code  of  Criminal  Procedure,  nor  was  the   inquiry    conducted  by 
the  Deputy  Magistrate  a  "judicial   proceeding."   The  Magistrate  (bere- 
fere  had  no  jurisdiction  to  make  any  order  under  section  476. 
Lalit  Uahan   Banerji,  for  the  applicant. 
The  Assistant  Governmant  Advocate  (Porter),  for   the  Ctotu. 
Knox    J.-Oa  11th  July  1904  one  Kuna  Sah  made  a  communicalion 
to  the  Deputy  Commissioner  of  Almora  in  which  he  set  out  certain 
alleged  acts  of  extortion  said  to  have  been  committed  by  one  Dor^ 
Dat  Tewari,  a  peshkar  An  inpuiry  was  held  into  the  matters  disclosed 
bv    this    communication.    The  person    holding    the  inquiry  was  . 
Magitrate.  and  therefore  Criminalj:Court.    ^hile    he  held  such  an 
inquiry  he  came  to  the  conclusion  that  Kuna:.Sah  had  made  allega- 
tions which    were    false  to    his    knowledge    with  intent  to    cause 
injury    to  Durga  Dat.   Accordingly,  under    section  476  of  the  Code 
of  Criminal  Procedure,   he^send   the    case  for  trial  to  the  court  oi 
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the  Sub-Divisional  Magistrate.  It  is  contended  before  me  that  the 
inquiry  which  was  held,  and  in  the  course  of  which  these  statements 
were  made,  was  not  a  judicial  proceeding,  and  I  was  referred  to 
the  case  of  Ilara  Charan  Mookerji  v.  The  KinjEmparor  (I.L  R.,  32 
Calc,  367).  That  case  was  perfectly  distinguishable  from  the  one 
before  me.  The  judicial  proceeding  had  come  to  an  end  and  it  no 
longer  existed.  That  cannot  be  said  in  the  present  case.  The  defini- 
tion of  the  word  "judicial  proceedings"  in  thj  Code  of  Criminal 
Procedure  is  so  wide  that  it  certainly  includes  the  inquiry  in  which 
the  alleged  false  statements  were  repeated.  I  see  no  reason  for 
interfering.   The  application   is  dismissed. 


(.?  C.  L.  J.  101.) 

IN  TrIH:  IWyi  CyJXV  of  JUDIOATCJRR  at  0\L01TTTA. 

May  24    [CR[M[NAL  REVISLOJT  No.   159  of  1935]    1935. 

Pres-int :  —Mr.  Justice  Parglter  and  Mr.  Justice  Woodroffe. 

PRAKASH  CEIANDHA  SARKAR  v,  EMPEROR. 

False  eoilenee,  gicing—Peiial  Vole  (Act  XLV  of  1860)  See.  IQO—Prosceut'wn, 
duty  of^FaUe  s'atementn-'KnowleJge—Uirfh  Court,  poicer  of  Eeh'ton — Juet'er^ 
interests  of—Kndence. 

In  a  charge,  undjr  S33.  193,  I.  P.  Cii^,  of  intentionally  giving  ruls3  evidence 
the  prosecution  is  bound  to  prov3  a!fii-.nUive!y  by  clear  and  positive  evidi^ce  that 
the  statement  made  by  the  accused  is  false  and  was  made  by  hira  with  the  knowledge 
that  it  was  false. 

In  this  case  the  eviJ3n33  hivinqj  failed  to  establish  that,  the  High  Court,  as  a 
Court  of  revision,  interfered  in  the  interests  of  justice. 

Application  by  the  aocu33d,  Prakash  Chan  Ira  Sarkar. 

The  ac2U53i  was  coaviet3J  by  tha  Djputy  Magi.strato  of  Gya 
under  S32.  193,  I.  P.  Cjia,  aad  sentenced  to  be  detained  in  the 
custody  of  the  Ojurt  till  risiaa;  and  fine  1  R?.  500  or  in  default  to  be 
rigorously  imprlsoaol  for  3  months.  That  order  was  on  apoeal 
confirmed  by  the  Sessions  Judge  of  Patna. 

The  facts  of  the  case  appear  from  the  judgments. 

Mr,  Jackson  with  Bahas  Atulya  Charan  Base  and  Surendra 
KrUihna  Dutt  for  the  Petitioner. 
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Mr,  Douglas  Whke  (Deputy  Legal  Remembrancer)  for  the  Crown. 
The  following  judgments  were  delivered  : — 
Parglter,  J.—The  applicant  Prokash  Chandra  Sarcar  has  been 
convicted  by  the  Deputy  Miglstrate  of  having  given  false  evidence 
in  the  deposition  male  by  tha  applicant  before  the  Sessions  Jadge 
of  Gya  on  the  2Qd  Novembar  1933,  and  the  conviction  and  sentence 
were  upheM  by  the  Saaaioas  Ju  Ige  of  Patna  to  whom  the  hearing  of 
the  appeal  was  transferrsd. 

On  application  made  to  this  Court,  our  learned  predecessors,  the 
Hon'ble  Mr.  Justice  Henderson  and  the  Hon'ble  Mr.  Justice  Geidt, 
granted  a  Rule  calling  on  the  District  Magistrate  of  Gya  to  show  cause 
why  the  conviction  and  sentence  should  not  bo  set  aside  on  the  groond 
that  the  conviction  is  not  warranted  by  the  evidence. 

The  whole  of  the  evidence  has  baen  placed  before  ns  by  the 
learned  counsel  who  appaars  for  the  applicant.  It  has  been  contended 
by  the  learned  Djpahy  Lsgil  Ramimbrancar  who  appears  on  behalf 
of  the  Crown,  that  wa  are  n>!i  prealuled  altogether  by  the  terms  in 
which  the  Rule  has  baan  drawn  up  inasmuch  as  it  was  granted  exparte 
and  GavarnmBnt  hil  na  opportunity  of  replying  to  the  case  put  forward 
at  that  time;  and  henca  that,  if  on  the  case  as  now  placed  before  ns 
by  both  parties,  we  should  think  that  no  point  of  law  arises,  we  ought 
not,  following  ths  rulings  of  this  Cjurt  and  specially  the  ruling  in 
Keshab  Chunder  Poi/  v.  Akh  I  Mety  (I)  to  interfere  with  the  decision 
of  the  lower  Appellate  Court. 

Without,  however,  going  into  that  poi  it,  we  are  not  satisfied 
upon  the  evidence  thit  this  coavictioa  is  correct  and  we  think  that  in 
the  interests  of  justice  we  should  interfere  in  this  case. 

The  charge  allagal  agiiust  this  applicant  is  that  two  statements, 
which  he  mxde  bafora  tha  SiSiioas  Judge  on  the  2nd  November  1903, 
were  false,  and  tha  ficts  out  of  which  the  case  arises  are  these. 
The  applicant  is  a  pleader  practicing  in  Gya  and  was  engaged  in 
the  execution  of  a  decrea  obtained  by  his  uncle  Norendro  Nalh 
Das  against  the  judgm3at-d9btor  Kishen  Lai  Khorkhonka ;  on  the 
26th  of  September,  two  peons  Buldeo  Singh  and  Buldeo  Sahay  were 
sent  to  attach  the  judgment-debtor's  moveables,  but  they  came  back 

(1)    (1805)  I.  L.  R.  22  Calc.  908. 
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without  any  attachment,  aad  said  that  they  had  fouad  the  judgmeat- 
debtor*8  door  locked.  On  the  applicant's  eida  it  is  alleged  that  the 
peona  bjhived  dish)n33tly,  that  thay  first  extorted  some  moaey  from 
tie  identifier  Kishwar  Singh  aai  on  reaching  the  judgment-debtor's 
bouse  they  took  a  bribe  from  the  judgment-debtor,  in  order  to  make 
a  false  return  thit  the  attJichm3nt  could  not  bs  mxde.  When  they 
returned  to  the  applicant  there  was  a  heated  discussion  about  this 
matter  and  it  was  in  describing  to  the  Sessions  Judge  what  took 
place  then  that  the  fjilse  statements  alleged  were  made.  The  gist 
of  the  false  statements  charged,  is  that  when  the  applicant  charged 
them  with  c'ishonesty  and  extortion  they  admitted  their  guilt  in  his 
presence. 

Now,  the  only  evidence  to  prove  that  these  stat'^ments  are  false 
and  that  these  tw^o  peons  did  not  admit  their  guiU,  is  the  evidence 
of  the  two  peons  themselves,  and  speaking  for  myself,  I  cannot 
say  that  any  of  the  evidonee  given  either  by  the  witnesses  for  the 
prosecution  or  by  the  witnesses  for  the  defence  strikes  me  as 
altogether  trustworthy.  I  do  not  think  that  the  story  given  by  the 
peons  can  bo  relied  on  implicitly.  That  being  so,  the  proof  of  the 
falsity  of  the  alleged  statements  must  fail;  and  there  does  not 
seem  to  be  anything  in  the  collateral  evidence  that  has  been  adduced, 
such  as  the  application  or  the  aCB  lavit,  or  the  letter  which  the 
applicant  made  at  that  tim?,  which  adds  materially  to  the  strength 
of  the  peons'  evidence.  As  the  prosecution,  therefore,  has  failed 
to  prove  that  these  statements  made  by  the  applicant  were  false 
and  were  made  by  him  before  the  Judge  knowing  them  to  be  false, 
the  prosecution  fails  and  the  accused  must  be  considered  innocent. 

We,  therefore,  set  aside  the  conviction  and  sentence,  and  acquit  the 
applicant. 

The  fine,  if  paid,  will  be  refunded. 

Woodrof  ff^>  J- — I  agree  that  the  conviction  and  sentence  should 
be  set  aside,  and  that  the  fine,  if  paid,  should  be  refunded. 

In  my  opinion,  not  merely  has  the  prosecution  failed  to  prove 
their  case  against  the  accused  but  the  latter  has  made  out  his 
defence. 

The  CQfie  for  the  prosecution   practically  rests  upon   the  evidence 
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of  the  peons  and  of  the  judgment-debtor  both  of  whom  are  of  coarse 
interested  to  deny  the  charges  made  against  them.  I  am  not  satis- 
fied with  the  evidence  which  these  persons  have  given.  The 
judgment-debtor  who  has  been  called  to  support  the  case  for  the 
prosecution  and  to  prove  that  his  house  was  shut  up  as  stated  bj 
the  peons  in  their  evidence  is  an  indebted  and  apparently  impecu- 
nious Gyal  who  admits  that  he  is  at  Gya  during  the  pilgrimage 
season  which  upon  the  evidence  appears  to  have  commenced.  His 
evidence  however  is  that  he  was  not  in  Gya  at  the  time.  There  is 
further  the  evidence,  which  has  been  called  for  the  defence,  of  the 
witness  Debendra  Nath  Banerjee  who  has  been  a  pleader  for  19  years 
and  a  Public  Prosecutor  for  4  years  and  whoso  evidence  I  accept. 
According  to  his  evidence,  the  judgment-debtor,  was  in  Gya  at  the 
time  when  the  witness  was  visited  by  Hurryhur  Dhari  a  client  of  his. 
He  swears  that  before  Hurryhur  Dbari's  departure  which  was  on  a 
Friday  following  22nd  September  lt)Q2,  ho  saw  the  judgment-debtor 
in  Gya.  It  appears  to  me  that  the  ca^o  for  the  defence  is  very  strongly 
corroborated  by  ilie  fact  that  so  far  back  as  September  1902,  the 
accused  went  and  saw  tho  M  una  iff  with  respect  to  the  matter  of  which 
he  complained  and  in  which  the  peons  were  concerned  and  alsp  wrote 
to  the  District  Judge  with  reference  thereto. 

It  is  quite  true,  as  the  learned  Sj33ion3  Judge  has  pointed  out, 
that  there  is  no  express  mention  in  this  letter  of  any  question  of 
bribery  or  admission  of  guilt ;  but  chat  that  charge  was  made  is 
proved  out  of  the  mouth  of  the  witness  for  the  prosecution,  the 
peon  Baldeo  Singh,  who  admits  that  at  the  interview  which  took 
place  after  the  return  from  the  alleged  attempt  to  execute  the  warrant 
of  attachment,  he  and  his  fellow  p3on  were  charged  by  the  accused 
with  bribery.  Bjth  tho  paoas  admit  thit  tho  accused  was  very 
angry  at  the  tim3.  It  is  further  admitted  by  Bildeo  Singh  that  when 
the  accused  charged  them  with  bribary,  he  and  his  companion  said 
nothing.  That  is  th3  evidence  for  the  prosecution  itself.  In  nay 
opinion  the  facts  deposed  to  in  thxt  evidance  ju3ti6ed  the  accused  in 
balieving  thit  ths  p3ons  alm*tt)d  thoir  guilt.  If  such  admission  was 
by  silence  only,  it  would  have  b^aa  mora  propsr  that  the  accused 
should  have  state!  tho  facts  instead  of  his  inference  from  them. 
There  would  h J. vdver  have  baea  in  th3  present  case  nothing  crimi- 
hally  wrong  in   tha  statement  as    made   by  him.     But   basides   the 
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evidence  of  the  peona  there  is  the  statement  of  the  accused  in  this 
Oase  and  the  evidence  of  the  witness  Ulfur  who  has  been  called  for 
the  defence  that  the  peons  did  make  stateraente  admitting  their  guilt, 
in  which  case  the  accu33d  merely  stated  the  facts.  I  see  no  reason 
to  disbelive  the  explanation  given  by  the  accused  which  I  accept  as 
a  true  statement  of  the  facts,  supportei  aa  it  i3.  by  the  probabilities 
and  aimltted  fa^ts  of  the  case,  by  sooa^  of  the  evidence  of  the  pro- 
83cutim  witnesses  aud  by  the  evidence  of  th^se  who  have  been 
called  for  the  defence. 

Rule  made  ahaol'de ;  conviction  set  aeide. 


(2  C.  L.  J.   100  ;  3.  c.  9  C.  W.  N.  OIL) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 
May  17  [CRIMINAL  REFERENCE  No.  97  OE  1905.]  1905. 
Present : — Mr.  Justice  Mookerjee  and  Mr.  Justice  Caspersz. 
HAIDAR  ALI  v,  ABRU  MIA. 

Defamation—False  evidence— Voluntary  atatement  of  tcltneia— Malice — Irrele- 
vant—Witnesa  if  protected— Privilege-'Penal  Code  [Act  XLV  of  ISOO),  Sec,  500— 
Evidence  Act  [I  of  1872),  See.  132. 

A  statement  made  by  a  witness  under  examination,  wholly  irrelerant  to  the 
matter  of  enquiry,  uncalled  for  by  any  question  put  to  him  and  introduced  by  him 
•  maliciouslv  for  his  own  purposes,  is  not  privileged. 

Woolfun  Bihl  v.  Jeaarat  Sheikh  (I)  explained  and  distinguished. 
Queen-Empreas  v.   Bahaji  (2),  Queen  Empress  v.  Balhrishna  Vithal  (3),  Manjaya 
T.  Seaha  Shelti  (4),  dissented  from. 

Moher  Sheikh  v.  Queen-Empress  (5)  followed. 

The  proviso  to  section   132  of  the  Evidence   Act  does  not   apply  to  voluntary 
statements. 

Moher  Sheikh  v.  Queen-Empress  (5)  referred  to. 

Reference  by  tbe  Deputy  Commissioner  of  Cachar,  recommending 
to   revise  an  order  made  by  the  Extra    Assistant    Commissioner  of 

(1)  (1899)  I.  L.  R.  27  Calc,  262  (3)    (1893)  I.  L.  E.  17  Bom.,  573. 

(2)  (1892)  I.  L.  R.  17  Bom.,  127.  (4)     (1388)  1.  L.  R.  11  Mad.  477. 

15)     (1893)  I.  li.  R.  21  Calc.  392. 
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Silchar,  convictiDg  Abru  liia,  the  accused,  under  sec.  500  of  the  Pend 
Code,  and  sentencing  him  to  pay  a  fine  of  Rs.  50  or  in  default  to 
undergo  simple  imprisonment  for  one  month. 

The  facts  of  the  case  material  to  this  report  appear  from  the 
following  extract  from  the  Order  of  Reference. 

**  The  facts  of  the  case  are  that  the  applicant  in  case  (i)  made  a 
statement  in  course  of  his  cross-examination  in  a  Criminal  case  in 
which  he  was  the  complainant  and  the  opposite  party  (Haidar  Ali) 
the  accused,  to  the  effect  that  Haidar  admitted  before  a  Pandiayat 
that  he  had  been  beaten  with  a  wooden  shoe  by  one  Kanu.  From 
this  statement  which  is  said  to  have  been  defamatory  the  case  (ii) 
arose. 

The  case  (ii)  was  instituted  by  the  opposite  party,  Haidar  before 
Babu  Qopal  Chandra  Das,  Extra  Assistant  Commissioner,  Magistrate 
of  the  first  class,  who  found  that  the  sa'd  statement  was  voluntary, 
made  by  the  applicant  with  the  object  of  harming  the  reputation 
of  the  opposite  party  and  to  lower  him  in  the  public  estimation  and 
that  the  allegation  was  false  and  accordingly  convicted  him  on  the 
14th  M'rch  11)05  under  Sec.  500,  I.  P.  C,  and  sentenced  him  to  pay  a 
fine  of  Rs.  50,  in  default  to  undergo  simple  imprisonment  for  one 
month. 

No  one  appeared  on  this  Reference. 

The  Judgment  of  the  Court  was  as  follows  :  — 

The  question  before  us  in  revision  is  whether  the  applicant, 
Abru  Mia,  was  properly  convicted  under  Section  500  of  the  Penal 
Code. 

The  facts  found  are  these.  In  a  case  concerning  false  weights  in 
which  one  Haidar  Ali  was  the  accused,  the  applicant  (who  w;is  the 
complainant)  depased  as  a  witness.  He  was  asked  1.  whether  h^ 
knew  one  Kanu,  2.  whether  Haidar  Ali  had  had  any  quarrel  with 
Kanu,  and  3.  whether  Kanu  had  asked  pardon  of  Haidar  Ali  in  a 
panchayat.  The  Convicting  Magistrate  goes  on  to  say  : — "  the  alleged 
objectionable  statement  was  apparently  made  in  continuation  of  the 
3rd  question  and  not  in  answer  to  any  put  by  the  pleader  cross- 
examining  him."  The  statement  so  made  was—"  Accused  (Haidar  AH 
(i)  Revision  Case  No.  1  (2nd.  qr.)  of  1905  Ahrnmia  v.  Uaitlar  Mta. 
(ii)    Case  No.  1210  C.  of  1904-flatrfMr  Ali.  v.  Abru  Mia. 
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admitted  in  the  panehayat  that  Kaau  beat  hitn  with  a  wooden  shoe.*' 
This  was  a  false  and  very  defamatory  statement.  There  was  no 
panehayat.  Thus,  the  applicant  has  been  convicted  under  Section  500, 
I.  P.  Code. 

We  are  not  disposed  to  interfere  in  this  matter.  The  ruling  in 
Woolfun  V.  Bihi  Jesarat  Sheikh  (1),  is  no  doabt  in  favour  of  the 
contention  that  Abru  Mia  should  have  been  prosecuted  for  giving 
false  evidence,  and  not  for  the  offence  of  defamation.  But  that  case 
makes  no  reference  to  section  132  of  the  Evidence  Act,  the  proviso 
to  which  has  been  construed,  in  Mdher  Sheikh  v.  Queen-Empress  (2), 
to  be  not  applicable  to  voluntary  statements.  On  the  other  hand, 
some  Bombay  and  l^fadras  authorities,  for  instance  Queen-Empress  v. 
Babaji  (3),  Queen-Empress  v.  BaJkishna  Vithal  (4),  Manjaya  v. 
Sesha  Shetti  (5),  go  very  much  further  than  the  above  first-cited 
ruling,  and  apply  the  English  rule  of  protection  against  indictment 
for  defamation,  to  witnesses  in  this  country.  But  that  rule  is  stated  in 
Odgers'  work  on  Libel  and  Slander  to  be  subject  to  certitin  qualifica- 
tions. "  A  remark  made  by  a  witness  in  the  box  wholly  irrelevant  to 
the  matter  of  enquiry,  uncalled  for  by  any  question  of  counsel,  and 
introduced  by  the  witaess  maliciously  for  his  own  purposes,  would 
not  be  privileged"  (p.  227). 

We  think  that  even  according  to  the  above  rule,  as  limited,  Abru 
Mia  has  been  rightly  convicted.  His  voluntary  statement  as  to  shoe- 
beating  was  not  relevant  to  the  issue  whether  Haidar  Ali  was  found 
to  be  in  possession  of  false  weights.  It  was  not  elicited  by  the 
pleader  putting  questions  to  Abru  Mia.  Again,  it  is  perfectly  clear, 
from  the  judgment  of  the  Magistrate,  that  Abru  Mia  was  actuated  by 
malicious  motives  against  Haidar  Ali  who  is  a  wholesale  dealer  iu 
the  hazar^  against  whom  the  retail  tellers  have  combined,  then,  the 
case  of  Moher  Sheikh  y,  Queen-Empress  (2)  is  directly  in  point,  and  we 
follow  that  authority. 

We,  therefore,  decline  to  interfere.    Let  the  papers  be  returned. 

Reference  discharged, 

(1)  (1899)  I.  L.  R.  27  Calc.  262.  (3)     (1892)  T.  L.  R.  17  Bom.  127. 

(2)  (1808)  I.  L.  R.  21  Calc.  392.  (4)    (1893)  I.  L.  R.  17  Bom.  573. 

(5)    (1888)  I.  L.  R.  11  Mad.  477. 
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(r;.  B.  B.,  for  1905  p.  29,) 

IN  THE  COURT  OF  JUDICIAL  COMMISSIONER, 

UPPER  BURMA. 

Jan.  11    [CRIMINAL  REVISION  No.  1006  op  1905.]  1905. 
Present :— A.  M.  B.  Irwin  Esq.,  C.  L  E. 
EMPEROR  V.  NGA  PA  THAUNG. 

Criminal  Procedure  Code,  88.  100,  110,  im. 

A  Magistrate  acting  under  sectiou  109  or  110,  Code  of  Criminal  Procedure,  need 
not  confine  himielf  to  the  information  contained  in  the  Police  papers.  He  can,  if 
be  thinks  fit,  take  information  on  oath  in  the  presence  of  the  accused  before  framing 
the  order  under  section  112,  Code  of  Criminal  Procedure. 

I  am  not  inclined  to  agree  with  the  learned  Sessions  Judge  that 
the  procedure  was  incorrect  because  no  order  was  framed  under  section 
112. 

Chapter  VIII  is  in  some  respects  difficult  to  Interpret  exactly,  as  it  is 
framed  mainly  for  dealing  with  cases  in  which  the  accused  is  brought 
up  on  warrant  or  summons,  while  the  great  majority  of  cases  in  this  Pro- 
vince are  instituted  by  the  Police  after  arrest  under  section  55. 

The  reference  to  **  further  evidence  "  in  section  117  seems  to  indi- 
cate that  some  evidence  may  be  taken  before  the  order  under  section 
112  is  framed.  Moreover  both  section  109  and  section  110  show  that 
the  Magistrate's  action  must  be  based  on  information  received,  and 
there  is  no  reason  why  the  Magistrate  should  con&ne  himself  to  the  in- 
formation contained  in  the  Police  papers.  He  can,  if  he  thinks  fit,  take 
information  on  oath  in  the  presence  of  the  accused  before  deciding 
whether  he  will  take  action  under  sections  109  or  110. 

And  in  my  opinion  it  is  often  desirable  that  the  Magistrate  should 
do  so.  The  Police  do  not  always  distinguish  between  section  109  and 
section  110.  In  this  very  case  the  final  report  is  that  accused  has  no 
sufficient  means  of  livelihood  and  is  an  habitual  thief,  and  section  110  is 
quoted.  From  this  report  the  Magistrate  could  not  decide  whether  to 
proceed  under  section  109  or  section  1 10  :  after  framing  an  order  under 
the  one  section  he  might  find  that  the  evidence  referred  mainly  to  the 
other  section.  The  issues  would  thus  become  confused,  and  the  accoied 
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would  bo  prejudiced  in  his  defence.     See  also  my  remarks  in    King  Em- 
peror  v.  Nga  To  Saung  (1). 

The  second  sub-section  of  section  117  also  prescribes  that  the 
inquiry  shall  be  made  as  nearly  as  may  be  practicable  in  the  manner 
prescribed  for  conducting  trials  and  recording  evidence  in  warrant  cases. 
The  order  under  section  112  corresponds  to  the  charge  in  a  warrant 
case.  In  my  opinion  the  Magistrate  would  generally  exercise  a  wise  dis- 
cretion by  taking  some  information  on  oath  before  framing  the  order 
under  section  112,  just  as  some  or  all  of  the  evidence  for  the  prosecu- 
tion in  a  warrant  case  is  taken  before  framing  a  charge  under  section 
254.  I  can  see  nothing  in  Chapter  VIIl  to  preclude  the  Magistrate 
from  doing  this.  It  is  certainly  the  fairest  course  to  the  accused.  Under 
the  terms  of  section  117  (2)  section  256  applies  to  the  case,  and  the 
accused  has  a  right  to  recall  the  crown  witnesses  after  he  is  called  on 
for  his  defence. 

In  the  present  case  the  Magistrate,  after  taking  all  the  evidence  for 
the  prosecution,  discharged  the  accused.  I  think  his  procedure  was 
perfectly  correct. 


{U.  B.  R.  for  lOOo  p.  31.) 

IN  THE  COURT  OF  JUDICIAL  COMMISSIONER, 

UPPER  BURMA. 

March22  [CRIMINAL  REVISION  No.  1116  OP  1904.]  1905. 

Present :— A.  M.  B.  IRWIN  Esquire,  C.  S.  I. 

EMPEROR  V,  NGA  KAUNG  and  2  otaeks. 

Criminal  Procedure  Code,  ««.  100,  110,  514. 

When  a  bond  for  good  behaviour  is  broken,  the  principal  and  suretiea  are  jointly 
and  severally  liable  for  the  sum  named  in  the  bond  and  no  more. 

Qardi  Khau  gave  a  bond  for  Ra.  100,  wilh  two  sureties,  for  his  good 
behaviour  for  one  year.  Be  committed  an  offeuce  punishable  with  im- 
prisonment, and  the  Magistrate  required  him  to  pay  Rs.  100,  and  his 
sureties  also  Rs.  100.    It  is  possible  that  the  Magistrate  may  have  been 

(I)    2  L.  B.  E.,  40  (1903) 
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led  to  do  this  by  misreading  my  order  in  Kintj-Eniperor  v.  Nga  Them 
ila,^  in  which  I  said  "  the  Magistrate  ought  to  have  ordered  the  princi- 
pal and  the  sureties  not  the  sureties  only  to  pay  the  penalty  named 
in  the  bond."  Bat  this  does  not  mean  that  the  penalty  should  be  paid 
twice  over,  or  that  the  sureties  are  liable  to  a  different  penalty  from  tho 
principal.  A  surety  is  a  parson  who  undertakes  jointly  with  his  princi- 
pal that  the  terms  of  the  bond  shall  ba  duly  fulfilled,  and  notwithstand- 
ing the  peculiar  manner  in  which  the  forms  of  bonds  are  framed  in  the 
schedule  to  the  Code,  I  think  the  language  of  sections  109  and  110 
leaves  no  doubt  that  the  sureties  to  be  required  under  those  sections  are 
sureties  in  the  ordinal  y  sense  of  the  term.  They  undertake  that  their 
principal  will  be  of  good  behaviour,  and  in  case  of  breach  the  principal 
sureties  are  jointly  and  severally  liable  for  the  sum  named  in  the  bond 
and  no  more.  I  therefore  direct  that  the  Rs.  100  paid  by  the  sureties  be 
refunded  to  them. 

The  bond  ought  to  have  been  transferred  to  the  record  of  the  pro- 
ceeding under  section  514. 

The  Magistrate's  note  that  the  sureties  declined  to  stand  security 
any  longer,  and  his  order  committing  Ilardi  Khan  to  jail,  ought  to  be 
on  the  record  of  the  original  case  under  section  109.  The  fresh  warrant 
of  imprisonment  and  the  new  bond  subsequently  executed  are  on  that 
record,  but  there  is  nothing  in  the  diary  to  show  how  they  came  to  be 
drawn  up. 


(r.  B.  R,  190-),  p.  3S) 
IN  THE  COURT  OF  JUDICIAL  COMMISSIONER, 
UPPER  BURMA. 
Jan.  26     [CRIMINAL  REVISION  No.  51  of  1905.]     1905. 
Frc8ent:-k,  M.  B.  IRWIX  Esquire,  C.  S.  I. 
EMPEROR  V.  NGA  PO  SI. 

CnminalVrocedure  Qole,  m.  '^54  and S 16,  349,  530  (1). 

It  is  not  irregular  for  a  Magistrate  of  the  second  or  third  class  to  frame  a  cbar^ge 
althpagh  he  thinks  that  he  cannot  inflict  adequate  punishment  and  intends  to  robmit 
the  proceedings  to  the  District  or  Sub-divisional  Magistrate  to  pass  sentence. 

•  U.  B.  R.,  1904.  Or.  Pro.,  18. 
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When  a  case  is  submitted  to  a  Magistrate  under  seel  ion    349    Code    of  Criminul 
Procedure,  be  may  not  transfer  it  to  another  Magistrate  for  disposal. 
♦  o  iiJ  0 

I  must  also  dissent  from  the  proposition  that  the  Magistrate  should 
have  stayed  proceedings  before  framing  a  charge.  Section  254  must 
be  read  with  sections  310  to  340,  and  I  fully  concur  with  the  ruling  ol 
a  full  Bench  of  the  Lower  Burma  Chief  Court  in  Kinrj-Empcror  v.  Hla 
Giji  ^  that  it  is  not  irregular  for  a  Magistrate  of  the  second  or  third  class 
to  frame  a  charge  against  an  accused  person,  in  a  case  which  he  has 
jurisdiction  to  tr}-,  even  thoigh  at  t!i9  time  of  framing  the  charge  he 
intends,  if  he  is  of  opiniou  that  the  accused  is  guilty,  to  submit  the  pro- 
ceedings to  the  District  or  Subdivisionul  Maofistrate  to  pass  sentence. 

The  accused  pleaded  gu4ty  and  the  third  class  Magistrate  submitted 
the  proceedings  to  theSubdivisional  Magistrate  as  he  was  of  opinion  that 
a  sentence  of  whipping  would  be  suitable.  The  Subdivisional  Magistrate 
recorded  that  he  was  too  ill  with  fever  to  go  to  oiUce,  and  asked  the  Head- 
quarters Magistrate,  to  decile  the  case.  Toe  Head-quarters  Magistrate 
who  is  a  Magistrate  of  tie  second  class,  did  feo  and  pa6^cd 
a  sentecce  of  whipping.  It  is  qiite  clear  that  he  had  no  juris- 
diction to  dispose  of  the  case,  and  his  proceedings  are  void,  under  sec- 
tion 530  i})  Code  oE  Criminal  Procedure.  The  sentence  having  been 
executed,  the  illegality  cannot  be  remedied. 


(^r.  U.  R.  1903,  p.  o6.) 

L\  IHE  COURT  OF  JUDICIAL  COMMISSIONER, 

UPPEll  BURMA. 

Jau.  4     [CRIMINAL  REVISION  No.  931  of  1904.]     1905. 

Present :  -A.  M.  B.  IRWIN  Esquire,  C.  S.  I. 

AH  LAK  V.  EMPEROR. 

Crimhial  Procedure  Code,  ««.  369,  430 — Uevtcir  of  order  i>j  U'kjIi  Court. 

When  the  High  Court  has  passed  an  order  in  revision   under  section  431),   Code  of 
Criminal  Procedure,  it  cannot  review  its  own  order. 

Messrs.  Sicinhoe  and  Broadbent,  for  applicant. 
-  L»  L.  B.K.,  285  (19U4). 
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The  applicant  Ah  Lak  and  another  were,  on  8th  October  1904,  coc- 
victod  at  a  summary  trial  by  the  Subdivisional  Magistrate  of  HomaHa 
of  illegally  selling  foreign  spirit,  and  Ah  Lak  was  sentenced  to  pay  a  fine 
of  Rs.  100,  and  other  spirit  found  in  Lis  possession  was  confiscated. 

On  15th  Ootober,  the  District  Magistrate  submitted  the  record  to  th« 
Judicial  Commissioner,  with  a  recommendation  that  the  sentence  be 
reduced  and  the  order  of  confiscation  cancelled. 

On  27th  Octobar  1904,  my  learned  predecessor  reduced  the  fine 
to  Rs.  20  and  set  aside  the  orders  confiscating  the  liquor  and  empty 
bottles  found  in  the  house  and  granting  rewards  out  of  the  fines,  "  for 
the  reasons  stated  in  the  order  of  reference.'' 

On  8th  November,  Ah  Lak's  Advocate  presented  the  present  peti- 
tioo,  seeking  that  the  conviction  and  sentence  be  set  aside  on  the  ground 
that  all  the  witnesses  for  the  prosecution  were  abettors  of  the  offence  and 
there  was  no  independent  evidence.  When  this  petition  was  presented, 
the  applicant  was  not  aware  that  the  case  had  already  been  dealt  witk 
in  revision  by  this  court  on  a  reference  by  the  District  Magistrate.  Tl» 
first  question  which  now  arises  is,  wliether  the  existence  of  the  order  of 
this  Court  of  27th  October  is  a  bar  to  any  further  revision.  It  is  not 
denied  that  the  order  now  subsisting  in  the  case  is  an  order  of  tiiii 
Court,  and  that  if  any  further  orders  are  to  be  passed  they  must  be  by 
wiy  of  review  of  the  order  of  27th  October. 

The  applicant's  main  contention  is  that  if  a  review  be  not  allowed 
he  will  be  deprived  of  a  relief  which  he  would  probably  have  obtained 
if  the  District  Magistrate  had  not  intervened  on  his  behalf.  It  is  said 
that  Mr.  Shaw  dealt  only  with  the  points  referred  by  the  District  Magis- 
trate, that  the  most  important  points  were  not  laid  before  him  at  all,  that 
it  was  not  necessary  for  him  to  read  the  notes  of  evidence,  and  that  he 
most  probably  did  not  do  so. 

Mr.  Broadbent  admits  that  ho  can  find  no  precedent  directly  in  his 
favour.  I  am  indebted  to  him  for  drawing  my  attention  t^  some  rulings 
which  bear  on  the  point  in  question  and  are  rather  against  him,  though 
he  considers  that  the  cases  can  be  distinguished   from  the  present  here. 

In  Qaeen-Uniprcss  v.  D-jLVijaCharan  -  the  High  Court  of  Allahabad 

•  I.  L.  B.,17  All.,  672. 
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held  that  it  had  no  power    to  review  an    order  of  a  single  Judge  of  that 
Court,  rejecting  an  application  for  revision  of  a  conviction  and  sentence 
of  a  Pleader  for  cheating,   which   had  been  confirmed   on  appeal  by  the 
Court  of  Session,    although  a    full  bench  of    the  sains    Court   had  subse- 
quently decided  that  the  Pleader  should  not  have  baen  suspended. 

In  Queen-Empress  v.  G.  P.  Fox  ]'  the  High  Court  of  Bombay  had  of 
its  own  motion  called  for  the  record  and  enhanced  the  sentence,  and  a 
full  bench  subsequently  held  that  the  Court  had  no  power  to  review  that 
order,  even  on  the  ground  that  the  conviction  was  totally  illegal  and 
that  the  facts  found  did  not  constitute  an  offence. 

In  the  case  of  F.  W,  Clbhons  J,  the  High  Court  of  Calcutta  (full 
bench)  held  that  it  could  not  revise  an  order  of  a  division  bench  of  their 
Court,  convicting  a  person  under  section  307  of  the  Code  of  Criminal 
Procedure. 

The  last  case  lias  only  a  very  general  bearing  on  the  present  one, 
but  the  lucid  exposition  by  the  learned  Chief  Justice  of  the  meanings  of 
sections  361)  and  430  is  much  to  the  point.  The  Allahabad  case  is  to  my 
mind  strongly  against  the  present  applicant,  as  the  full  bench  had  sub- 
stantially found  that  an  innocent  man  had  been  convicted.  Fox  a  case 
is  almost  on  all  fours  with  the  present  one.  Part  of  the  argument  which 
did  not  prevail  in  that  case  was  *'  In  the  great  mass  of  cases  the  High 
Court  decides  upon  limited  points  on  an  inspection  of  the  papers  only. 
There  is  generally  no  appearance  of  the  parties  either  in  person  or  by 
Pleader  ;  and  is  it  to  be  supposed  that  if  the  Court  orerlooks  a  fact — 
and  it  does  not  pretend  to  go  through  all  the  papers— and  decides 
wrongly,  that  it  is  debarred  from  revising  its  decision  ?  "  It  Is  true 
that  in  the  case  then  under  consideration  notice  had  been  served  on  the 
accused  to  show  cause  against  euhancoraent,  but  he  did  not  appear.  The 
decision,  however,  proceeded  on  broad  grounds,  and  the  fact  that  the 
accused  had  had  notice  was  not  referred  to. 

It  is  plainly  the  general  rule  that  a  Court  cannot  review  its  own 
decisions,  and  a  review  cannot  be  permitted  unless  clear  authority  of 
law  is  shown  for  it.  In  the  present  case  no  such  authority  is  shown,  and 
the  reported  decisions,  such  as  they  are,  are  against  review.  I  hold  that 
I  have  no  jurisdiction  to  grant  the  prayer  of  the  present  application. 

1 1.  L.  R.,  10  Bomb.,  176.  t  I-  ^'  R.»  1*  Cal.,  42. 
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That  being  so,  I  have  nothing  to  say  on  the  merits,  except  tha;  the 
ruling  of  the  Judicial  Commissioner  of  Lower  Burma  which  the  learned 
Counsel  relied  on,  viz ,  Mi  The  U  v.  Queen-Emirrcss  §  was  overruled  by 
the  Special  Court  in  QuecnEmpress  v.  Bastln  [\ 

The  application  is  dismissed.  ^ 


(U.  D.  2?.,  lOOo,  p.  37,) 

IN  THE  COURT  OF  JUDICIAL  COMMISSIONER  UPPER  BURMA. 

Jan.  26    [CRIMINAL  REVISION  No.  108  op  1904.]    1905. 
Present :— A.  M.  B.  Irwin  Esq.,  C.  S.  L 
EMPEROR  V.  NATARAJ  AYER. 

Stamp  Act  11  of  i8P9,  sb.  43  and  02.—  Cvimtnal  Procdhirc  Code,  8  056. 

Tbe  proviso  to  section  43,  Stamp  Act,  does  not  justify  a  Miigistiate  in  acquittios 
of  an  offence  under  section  G3,  for  the  reason  that  there  was  no  intent  to  evade  itc  law 
but  it  may  be  a  good  ground  for  passing  a  merely  nominal  eentence. 

A  Magistrate  who  is  disqualified  by  section  556,  Cede  of  Criminal  Proctduif, 
from  trying  a  case  is  equally  debarred  from  interfeiing  in  revision  to  the  i^rejudice 
of  the  accused  under  section  XII  of  the  Schedule  to  the  Upper  Burma  Cnimn*! 
Justice  Regulation. 

The  Collector  sanctioned  the  prosecution  ol  Nalaraj  Ajer,  Ma  Yon 
and  Ma  Chon  under  section  62  of  the  Stamp  Act,  after  deficient  duly 
and  penalty  had  been  levied  by  a  Civil  Court.  Then  as  D istrict  Magis- 
trate he  took  cognizance  of  the  offence  under  section  (190)  (/)(c),  Code 
of  Criminal  Procedure,  and  transferred  the  case  for  trial  to  the  Sub- 
divisional  Magistrate. 

The  three  accused  all  pleaded  guilty  to  signing  a  document  which 
was  not  duly  stamped.  The  material  part  of  the  Magistrate  s  judgment 
\%  this,  **  having  regard  to  the  direction  14  on  the  Stamp  Act,  I  do  not 
think  any  penalty  is  necessary,  as  I  do  not  believe  that  the  object  was 
evasion  of  duty.  The  amount  saved  was  only  seven  annas,  and  a  penalty 
of  Rs.  5  has  already  been  imposed  by  the  Lower  Court.  I  find  the 
accused  not  liable  to  another  punishment,  and  I  discharge  them." 

§  L.  B.  S.  J.,  146.  |j  L.  B.  P.  J.,  305. 
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The  District  Magistrate  then  called  for  the  case  under  section  XII 
of  the  Schedule  to  the  Upper  Burma  Criminal  Justice  Regulation  and 
after  calling  on  the  accused  to  show  cause  he  convicted  the  two  women  of 
signing  the  document,  and  Nataraj  Ayer  of  instigating  them  to  sign  it. 
He  fined  the  last  named  Rs.  3,  and  each  of  the  women  Re.  1-8-0.  He 
recorded  "  in  imposing  this  small  penalty,  I  take  into  consideration  that 
there  does  not  appear  that  the  women  acted  otherwise  than  in  ignorance." 

I  am  not  directly  concern3d  with  the  propriety  of  the  Collector's  pro- 
ceedings, but  I  think  it  right  to  remark  that  some  excuse  for  two  mis- 
takes into  which  the  second  class  Magistrate  fell  is  to  be  found  in  the 
Collector's  order  sanctioning  the  prosecution.  Section  109  of  the  Penal 
Code  is  not  mentioned  in  that  order  at  all,  nor  is  the  offence  specified  for 
which  any  of  the  accused  was  co  be  tried . 

Secondly  thft  Collector  does  not  seem  to  have  considered  the  proviso 
to  section  43  of  the  Stamp  Act,  and  the  passage  in  the  District  Magis- 
trate's order  in  revision,  which  I  have  quoted  above,  seems  to  indicate 
that  if  he  had  considered  it,  he  would  not  have  sanctioned  or  ordered  any 
prosecution.  It  seems  to  have  been  the  Collector's  omission  to  consider 
the  question  of  intention  to  evade  the  law  which  caused  the  Magistrate 
to  consider  it  and  to  discharge  the  accused. 

I  say  this  was  some  excuse  for  the  Magistrate,  but  it  was  not  a  com- 
plete excuse,  and  it  did  not  justify  him  in  discharging  the  accused  for 
two  reasons.  In  a  summons  case  the  accused  must  be  either  convicted 
or  acquitted,  and  the  accused  having  pleaded  guilty  to  an  offence  in 
which  intent  is  not  an  ingredient,  the  Magistrate  was  bound  to  convict. 
In  consideration  of  the  absence  of  intent  to  evade  the  law,  he  might  have 
inflict3d  a  merely  nominal  penalty. 

The  District  Magistrate,  having  as  Collector,  directed  the  prosecu- 
tion of  the  accused,  was  not  competent  to  try  them.  This  is  clearly 
the  meaning  of  the  illustration  to  section  556,  Code  of  Criminal  Proce- 
dure, as  was  said  by  Mr.  Thirkell  WLite  in  Ram  Rich  Pal  v.  Queen- 
Empress.  ^  I  can  see  no  distinction  in  this  matter  between  an  Excise 
case  and  a  Stamp  case.  The  District  Magistrate  himself  seems  to  have 
recognized  the  fact  when  he  transferred  the  case  to  the  Subdivisional 
Magistrate.    If  he  was  disqualified  from  trying    the  case  he  was  equally 

»  U.  B.  R.,',1897— 1901,1133. 
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disqualified  from  interfering  in  revision  to  the  prejudice  of  the  accused. 
If  authority  be  wanted  for  this  proposition  it  is  .found  in  Niatarini  Debt 
y.  A,  C,  GUose\  The  convictions  therefore  are  bad,  and  must  be  quash- 
ed. I  direct  that  the  fines  be  refunded.  In  view  of  the  District  Magistrate'^ 
expression  of  opinion  that  there  was  no  intention  to  evade  the  law  there 
is  no  reason  to  order  a  new  trial. 


{TJ.  B.  7?.,  lOOr,,  p.  3) 

IN  THE  COURT  OF  JCDICIAL  COMMISSIONER, 

UPPER  BURMA. 

March  3  [CRIMINAL  REVISION  No.  969  op  1905.]  1905. 

Tresent :— A.  M.  B.  Irwin  Esq.,  C.  S.  I. 

EMPEROR  r.  MI  THIT. 

Excise  Act  {XII  of  i89C),  ».  45. 

Tapping  a  tari,  tree,  or  leaving  sweet  tari^  to  ferment,  is  not  manufactoiing  tari. 

The  facts  found  are  that  Mi  Thit  took  some  fermented  tart  from  a 
pot  which  was  kept  in  a  ditch  outside  the  village  and  went  away.  After 
a  time  she  came  back  and  put  some  fresh  tarl  into  the  same  pot.  She  had 
been  watched,  and  an  attempt  was  then  made  to  arrest  her,  and  she 
broke  the  pot  and  the  tari  was  spilled.  On  these  facts  she  was  convicted 
of  manufacturing  fermented  tari.  This  conviction  cannot  stand.  Mr. 
Hosking  showed  very  charly  in  the  case  of  Que^.n-Eniprc88  v.  Nga  Shice 
Hmani^  referred  to  in  Excise  Direction  43,  that  tapping  a  tari  tree  is  not 
manufacturing  tari,  and  that  leaving  sweet  tari  to  ferment  is  not  manufac- 
turing either,  as  sweet  tari  the  moment  it  is  tapped  is  fermented  liqaor 
within  the  meaning  of  theExcise  Act.  The  offence  of  manufacturing  fer- 
mented tari  is  therefore  a  physical  impossibiliiy. 

A  person  who  taps  txiri  trees  and  collects  more  than  four  reputed 
quart  bottles  of  tari  at  one  time  may  be  convicted  of  illegally  possessing 
tari^  but  in  the  present  case  there  is  neither  allegation  nor  evidence  that 

1 1.  L.  R.,  23,  Cal.,  44  (1895). 
♦  L.  B.  P.  J.,  336. 
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Mi  Thit  possessed    more  than    that    amount  of    tari.     See  The  Crown  v, 
Nga  Than  Nyin  (1)  and  Queen-Empress  v.  N(ja  On  Cho  {2), 

I  therefore  reverse  the  conviction  and   sentence  passed   on  Mi  Thit, 
and  direct  that  the  fine  be  refunded. 


IN  THK  COURT  OF  JUDICIAL  COMMISSIONEU, 

UPPEll  BURMA. 

Feb.  5      [CRIMINAL  REVISION  No.  5  of  1935.]       1903. 

Present ;— A.  M.  B.  Irwin,  Esquire,  C.  S.  I. 

EMPEROR  V.  NGA  NET  a^dotdebs. 

GamUinn  Act  (liurnui),  as.  10,  11,  li'. 

*l  penon  ivlij  conducts  gamlnrj  in  a  j^'i^jl^c    »ti'i'ct^   or  similar  [Aacej   sliould  be  con- 
victed under  section  10  of  the  Burmn  Gamhliwj  Act. 

The  primary  olfjcct  of  the  LiujisUdnrc  icia  not   to  ma\a    the  conduct  of  gambling  in 
puhlte  place  punishable  under  section  V2. 

Card  gambling  and  cock  fighting  were  carried  on  under  a  tamarind 
tree  Aear  the  village.  Most  of  the  accused  were  convicted  of  gambling 
and  setting  animals  to  fight  in  a  public  place,  under  eection  10.  Nga 
Net  and  Nga  Po  Ye  were  convicted  on  the  same  facts,  with  the  additiooal 
fact  that  they  acted  as  dalngs,  and  this  was  held  to  be  an  offence  under 
section  li.  According  to  the  police  report  Nga  Net  was  the  kye':  da'iwj 
and  Po  I'e  the  pe  daing. 

In  the  finding  the  words  of  section  12  are  not  used,  as  they  ought 
to  be,  nor  was  the  definition  of  common  gaming  houso  referred  to.  The 
Magistrate  ought  to  have  carefully  considered  whether  such  a  place  as 
is  described  in  the  judgment  can,  under  the  circumstances  described,  be 
held  to  be  a  common  gaming  house. 

Under  section  3  a**  common  gaming  house  "  includes  a  public  place 
in  which  any  instruments  of  gaming  are  kept  or  used  for  the  profit  or 
gain  of  the  parsons  using  such  place.  The  expression  **  Instruments  of 
gaoxing  "  is  defined  in  sub-section  (3),  and  does  not  include  birds  or 
animals.  The  decision  in  this  case  turns  on  the  meaning  of  the  word 
"  public  "  in  section  3  (I).  In  the  expression  **  owning,  occupying,  using 
or  keeping."  I  think  th3  four  verbs  mist  ba  cjnstruei  as  ejus  Jem 
(1)     1  L.  B.  R.,  214.  (2)  U.  B.  U.,  1892  -96,  98. 


Digiti; 


zed  by  Google 


^72  Thk  CttiMiNAL  Law  Journal  Kkpobts.  [Vol.  II. 

EMPEBOB  V,  NQA  NET. 

(jeneris,  and  if  so,  none  of  them  can  apply  to  a  place  which  is  public  ia 
the  sense  that  the  person  charged  with  using  it  has  no  right  of  use  whidi 
differs  from  the  right  of  the  public  in  general.  There  are  many  other 
places  which  are  public  in  the  ordinary  meaning  of  the  word  e.  <^,  a 
theatre,  a  llailway  station,  and  a  Court  of  law.  I  would  say  therefore 
that  the  word  "  using  "  section  3,  and  the  expression  "  having  the  use 
of  "  in  section  12  denotes  something  different  from  the  using  of  the 
public  at  large  \^  ho  resort  to  the  place.  The  "  using  "  in  the  second 
line  of  section  3  (I),  clause  (a),  must  be  a  general  using  distinct  from  the 
special  using  mentioned  in  the  previous  line,  which  converts  the  place 
into  a  common  gaming  house. 

Moreover  in  this  case  the  Magistrate  made  no  distinction  between  the 
hyet  dabvj  and  the  pc  daing.  Even  if  the  possession  of  cards  could 
convert  the  space  under  the  tamarind  tree  into  a  common  gaming  bouse, 
the  possession  of  cocks  could  not,  because  birds  and  animals  are  not 
lueutioued  in  section  3  (3).  This  confirms  the  construction  I  have  placed 
on  the  definition  of  "  public  "  as  It  can  hardly  be  supposed  that  the 
Legislature  intended  that  the  person  who  organizes  offences  under  clause 
(a)  of  section  10  for  his  own  profit  should  be  punishable  under  section 
l:.^  while  a  person  who  organizes  offences  under  the  other  clauses  of  sec- 
tion 10  is  not  so  punishable. 

Taking  a  cjmprehensive  view  of  the  Act,  8ection3  11  and  12  relate 
to  olTences  committed  in  a  comm:)n  gaming  house,  section  10,  to  offences 
committed  in  a  public  place.  Without  going  the  length  of  saying  that 
offences  under  sections  10  and  12  cannot  bo  committed  at  the  same  tune 
In  the  same  place  1  think  it  may  safely  be  said  that  the  primary  object  of 
the  Legislature  was  not  to  make  the  conductor  of  gambling  in  a  public 
place  punishable  under  section  12. 

In  Po  Tan  v.  KUvj-Emperor  ^  my  learned  predecessor  held  that  the 
promoters  and  organizers  of  gambling  en  a  threshing  floor  should  be 
convicted  under  section  12,  though  the  threshing  floor  was  only  a  private 
place  to  which  the  public  had  access,  not  a  public  place  in  the  same 
sense  as  a  public  street  or  the  spxzd  un  lor  a  tamarind  tree  outside  the 
village  in  the  present  case. 

)  therefore  alter  the  conviction  of  Nga  Net  and  Po  Ye  to  section  10. 
The  sentences  are  confirmed. 

*  U.  B.  R.,  1897-1901,  217. 
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IN  THE  COURT  OF  JUDICIAL  COMMISSIONER, 
UPPER  BURMA. 
Jany  17     [CRIMINAL  APPEAL  No.  150  op  1904.1      1905. 
Pre8ent  :— A.  M.  B.  Irwin  Esq.,  C.  S.  I. 
NGA  MEIK  r.  EMPEROR. 

Penal  Code,  «.  50. 

A  tentence  of  transportation  for  seven  years  in  lien  of  two  sent<»npes  of  imprison* 
ment  amounting  when  combined,  to  seven  years  is  not  le/?al. 

Tho  Appellant  pleaded  guilty  to  the  substantive  charges  and  admit- 
ted the  previous  convictions.  My  learned  predecessor  probably  admit- 
tel  the  appeal  for  the  purpose  of  considering  tho  sentence  of  transporta- 
tion. Appellant  was  convicted  of  two  acts  of  criminal  breach  o^  trust 
both  under  section  400.  The  District  Magistrate  sentenced  him  on 
the  first  charge  to  four  years*  rigorous  imprisonment  and  on  the  second 
charge  to  three  years'  rigorous  imprisonment.  Then,  under  section 
5?,  Penal  Code,  he  directed  that  in  lieu  of  the  sentences  of  imprison- 
ment the  Appellant  should  suffer  transportation  for  seven  years.  In 
Nga  Shwe  Hman  v.  Queen-Empress  ^  it  was  held  by  tliis  Court 
that  there  is  no  warrant  in  the  Penal  Code  or  the  Code  of  Criminal 
Procedure  for  passing  a  sentence  of  imprisonment  and  then  commuting 
it  to  transportation.  The  sentence  of  transportation  should  be  passed 
directly.  If  that  were  done  in  the  present  case  there  wculd  be  two 
sentences  of  transportation  each  less  than  seven  years  It  was  hold  by 
the  High  Court  of  Calcutta  in  Queen  \.  Goitr  Chunder  Roij  \  that  this 
is  not  legal.  The  words  "  in  every  case"  in  section  59  were  construed 
as  meaning  "  on  any  charge"  or  "  for  any  offence."  I  do  not  know  that 
this  has  ever  been  overruled  or  dissented  from,  and  I  see  no  reason  to 
dissent  from  it.  I  reverse  so  much  of  the  Magistrate's  order  as  refers 
to  the  commutation  of  the  sentences  of  imprisonment.  The  result  will 
be  that  Appellant  will  suffer  seven  years'  rigorous  imprifionment  instead 
of  seven  years'  transportation. 

«  V,  B.  R.,  189M901,  U4.  (   8  W.  R.,  2  (1867), 
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(U.  B.  /?.,  for  1905,  13) 
IN  THE  COrRT  OF  JUDICIAL  COMMISSIONER,  UPPr.R  DCRMA. 
Dec.    31  [CRIMINAL  REVLSION  No.  996  OF  1904.]    1904. 
Present  :— A.  M.  B.  Irwin,  Esq.,  C.S.I. 

EMPEROR  V.  NGA  AUNG  PO. 

Venal  Code,  a.  182, 

/ip/i/— that  giving  false  answers  to  questions  put  by  a  Police  Officer  in  the  coorw 
of  investigation  of  a  cognizable  offence  is  not  punishable  under  section  183,  P»al 
Code. 

In  the  course  of  an  investigation  of  a  case  of  dacoity  Nga  Aung  Po 
was  examined  as  a  witness  by  a  Police  Officer.  Some  articles  were 
shown  him  which  he  said  he  could  not  identify,  but  when  pressed  hj 
the  Police  Officer  he  did  identify  them.  When  examined  by  the 
Magistrate  he  said  that  he  could  not  identify  tlem  and  that  be  bad 
made  the  contrary  statement  to  the  Police  to  avoid  being  detained 
longer. 

On  this  admission  he  has  been  convicted  of  giving  false  informaticm 
to  a  public  servant,  an  offence  punishable  under  section  182,  Peral 
Code. 

I  do  not  think  the  facts  found  constitute  an  offence,  under  section 
182.  The  plain  ordinary  meaning  of  the  expression  **  give  informi- 
tion''  is  to  volunteer  information,  not  to  make  statements  in  answer  to 
questions  put  by  the  public  servant,  and  it  would  be  importing  into 
the  section  a  meaning  which  cannot  be  presumed  to  have  been  con- 
templated by  the  Legislature,  to  say  that  the  section  covers  socb 
statements. 

Persons  examined  by  the  Police  are  not  bound  by  law  to  speak  the 
truth,  and  therefore  cannot  be  punished  under  section  193  for  making 
false  statements  to  the  Police.  If  the  accused  Aung  Po  had  been 
legally  bound  to  speak  the  truth,  it  is  evident  that  he  would  have  been 
prosecuted  for  giving  false  evidence,  and  it  seems  to  be  a  mere  evasion 
of  the  law  to  make  him  liable  under  section  182.  It  is  true  that  in 
The  Crown  v.  Mi  Zan,  *  Mr.  Coplestou,  Chief  Judge  of  the  Lower 
Burma,  Chief  Court,  seemed  to  imply  t^t  a  person  might  be  convicted 

♦  1.  h.  B.  R.,  101. 
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under  section  182  for  giviug  false  information  in  the  course  of  a  police 
investigation,  because  the  reason  for  which  he  refused  to  order  further 
inquiry  was  that  there  was  no  suggestion  that  it  could  be  proved 
which  statement  was  false,  the  statement  made  to  the  police  or  the 
statement  made  on  oath  before  the  Magistrate.  He  merely  held  that 
he  accused  could  not  be  convicted  in  the  alternative  under  section  182 
or  section  193.  But  he  did  not  expressly  rule  that  a  conviction  under 
section  182  could  be  sustained  if  the  statement  made  to  the  Police 
were  proved  to  be  false ;  and  the  contrary  might  perhaps  be  inferred 
from  the  penultimate  sentence  of  his  judgment :  **  It  is  not  suggested 
that  the  evidence  given  on  oath  in  Court  was  false  and  can  be  proved 
to  be  so."  Moreover  it  is  not  quite  clear  from  the  report  whether  the 
statement  made  in  the  course  of  the  Police  investigation  was  not  a 
mere  repetition  of  part  of  the  information  originally  given  to  the  police 
by  Mi  Zan. 

For  these  reasons  I  reverse  the  conviction  and  sentence,  and  direct 
that  the  fine,  if  paid  be  refunded. 


(^:  B.  «.,  for  1005,  p.  15.) 
IN  THE  COIRT  OF  JUDICIAL  COMMISSIONER,  UPPER  BURMA. 
Dec.  31    [CRIMfNAL  REVISION  No.  977  op  1904.]    1904. 
PreBent :  -A.  M.  B.  Irwin,  Esq.,  C.S.I. 

EMPEROR  V,  NGA  PO  AUNG. 

Penal  Code,  «.  330. 
An  act  which  is  in  itself  unlawful  is  neither  rash  nor  negligent. 

The  Magistrate  found  that  Nga  Po  Aung  threw  a  stone  at  a  Chetti 
and  hit  him  on  the  head.  For  this  he  has  been  convicted  under 
section  336,  Penal  Code,  and  fined  Rs.  100.  This  was  an  outrageous 
fine  to  impose  on  a  person  described  as  a  cooly  and  who  apparently  had 
no  means  of  paying  such  a  fine.  He  paid  it  the  following  day,  and  it 
may  be  presumed  that  he  borrowed  it  and  will  probably  never  be  able 
to  repay  tlie  loan.  There  is  nothing  on  the  record  to  justify  the 
Magistrate's  renjarks  that  he  is  an  old  offender  and  a  bad  character. 
The  facts  found  clearly  do  not  constitute  an  offence  under  section  336 
ataU.    The  accused's  act  was  exactly  similar  to  that  of  the  accused  in 
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King-Empeixtr  v.  Nga  Slitce  Lu,^  which  was  held  oot  to  be  an  offence 
under  section  337.  An  act  which  is  in  itself  unlawful  is  neither  nifch 
nor  negligent.  If  the  Magistrate's  finding  of  fact  is  correct,  the  accused 
wa9  guilty  of  vcluntarily  causing  hurt.  But  there  are  features  in  the 
case  which  render  it  undesirable  that  I  should  alter  the  finding.  I 
reverse  the  conviction  and  sentence  and  direct  that  the  fine  be  refunded. 
The  District  Magistrate  can  direct  a  fresh  prosecution  under  section 
323  if  he  thinks  fit. 


(V.  B.  B.,  for  1005,  f.  17,) 
IN  TBE  COURT  OF  JUDICIAL  COMMISSIONER,  UPPER  BURMA. 
March  13  [CRIMINAL  REVISION  No.  86  of  1905.]  1905. 
PreBeni:—k.  M.  R  Irwin,  Esq.,  C.S.I. 
EMPEROR  V.  NO  A  NGE. 

Venal  f'ode,  as,  363,  3(16. 

Section  366  of  the  Penal  Code  is  not  applicable  where  a  girl  at   the  time  of  the 
kidnapping  from  lawful  guardianship   intends  to  cohabit   of  her  own  free  will  irith 
.  the  kidnapper. 

Nga  Nge,  a  married  man,  aged  29,  eloped  with  Mi  E  Kin,  a  girl 
of  13  yeais  and  4  months,  who  lived  with  her  parents  next  door  but 
one  to  Nga  Nge.  The  girl  said  bhe  went  because  he  promised  bcr 
clothes,  not  because  she  loved  him.  They  cohabited  for  two  days 
before  the  girPs  father  traced  and  found  them.  It  seems  to  be  taken 
for  granted  by  the  Magistrate  that  the  girl,  when  consenting  to  elope, 
did  so  with  the  intention  of  having  sexual  intercourse  with  the 
accused,  and  there  is  no  suggestion  to  the  contrary  on  the  record. 
The  Magistrate  charged  and  convicted  the  accused  of  simple  kidnap- 
ping under  section  363.  He  entirely  ignored  the  question  whether 
Nga  Nge  committed  the  offence  in  order,  or  knowing  it  to  be  likely, 
that  the  girl  might  be  seduced  to  illicit  intercourse.  If  there  was  such 
intention  of  knowledge  the  offence  would  be  punishable  under  section 
366,  and  the  Magistrate  would  have  no  jurisdiction  to  try  it. 

♦  U.  B.  R.,  1904,  Penal  Code,  6. 
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There  are  two  published  rulings  of  this  Court,  vtz.,  Kitvj-Emperor 
y.N(jaPoi^aw(^)  and  King-Emperor  v.  Nga  Ni  Ta,  (1)in  which  it 
was  held  that  fstcts  as  found  in  the  present  case  constitute  an  offence 
under  section  306.  It  is  the  duty  of  every  Magistrate  to  read  the 
rulings  of  this  Court  when  Ihcy  are  published  and  to  follow  them  when 
occasion  arises. 

At  the  same  time,  with  great  respect  to  my  learned  predecessors,  I 
am  unable  to  assent  to  their  interpretation  of  section  360.  In  the  case 
of  Ntja  Ni  Ta,  Mr.  Adamsou  examined  the  judgment  of  the  Chief 
Court  of  Lower  Burma  in  Crown  v.  Nga  Chan  Mija  (f).  I  do  not 
think  it  necessary  to  discuss  Mr.  Adamson's  criticism  of  the  remarks  of 
the  Chief  Court  on  the  questions  of  marriage  and  illicit  intercourse,  as 
they  are  not  essential  to  the  decision.  On  the  material  point  Mr. 
Adamson  agrees  with  the  Chief  Court  that  an  essential  part  of  an 
offence  under  section  300  is  an  intention  to  seduce  subsequent  to 
elopement,  but  he  holds  that  cohabitation  without  marriage  is  proof 
of  seduction  subsequent  to  elopement  and  of  intention  at  the  time  of 
elopement  to  seduce  subsequently.  The  Chief  Court  did  not  hold,  as 
Mr.  Adamson  seemed  to  think,  that  there  could  be  no  further  seduc* 
tion  because  the  girl  had  once  surrendered  her  chastity  before  elope- 
ment; on  the  contrary,  it  was  assumed  in  the  order  of  reference  tha' 
seduction  had  not  reached  its  consumation  in  actual  seicual  inter- 
course until  after  the  elopement.  AVhat  the  Chief  Court  held  was 
that  if  before  elopement  the  girl  consented  to  cohabitation  after  elope- 
ment, then  the  seduction  was  effected  before  elopement  and  therefore 
an  intention  to  seduce  subsequently  cannot  be  presumed. 

Under  section  363,  imprisonment  which  may  extend  to  seven 
years  is  the  punishment  for  kidnapping.  The  extra  three  years  pres- 
ciibed  by  section  300  are  most  appropriate  for  the  intention  to  bring 
force  or  persuasion  to  bear  on  the  girl  after  she  has  been  removed 
from  the  shelter  of  her  home  and  deprived  of  the  support  which 
her  guardian's  presence  would  give  her  in  resisting  either  threats 
or  enticements.  If  the  legislature  intended  that  the  offender  should 
be  liable  to  the  higher  punishment  in  every  case  in  which  he 
intended  that  the  girl  should  have  illicit  intercourse  with  some  man, 
it  would  be  easy  to  say  so  in  plain  terms.    In  my  opinion  it  is  contrary 

(♦)  C.  B.  1{ ,  1897—1901,  328.  (f)  U.  B.  K.,  1903,  Ptnal  Code,  15. 

{[)  1  L.  B.  U.,  21^7. 
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to  the  well  known  rule  of  constniction  of  penal  statutes  to  say  that 
an  intention  to  seduce  to  illicit  intercouree  can  be  presumed  when  the 
girl  has  already  consented  to  illicit  intercourse. 

There  is  therefore  no  reason  to  interfere  in  the  present  case  The 
sentence  of  one  year's  rigorous  imprisonment  and  a  fine  is  appro- 
priate. 


{U.  B.  B ,  for  1905,  p.  19.) 

IN  THE  COURT  OF  JUDICIAL  COMMISSIONER,  UPPER  BURMA 

Jan.  25  [CRIMINAL  REVISION  No.  1078  of  1904.]  1905. 
Present  :— A.  M.  B.  Irwin,  Esq  ,  C.S.I. 
.  .  XGA  THA  ZAN   t?.   EMPEROR. 

Penal  Co(Je  «  406. 

Mere  retention  of  money  does  not  necessarily  raise  a  presumption  of  disboont 
misappropriation  to  one*8  own  use,  but  dishonest  misappropriation  may  sometimes 
be  inferred  from  the  circumstances  without  direct  evidence. 

Mr.  Tha  Gywe  for  applicant. 

Maung  Tba  Zan  was  a  village  headman.  He  was  ordered  to  collect 
plantain  trees  which  were  required  by  Government  to  plant  ia 
another  district.  They  were  to  be  paid  for  at  Rs.  15  per  hundred, 
and  jcertain  moneys  were  paid  to  Tha  Zan  to  give  to  the  ownens 
of  the  trees.  This  went  on  for  three  successive  years  and  the  sums, 
which  accused  Tha  Zan  received  from  Government  to  pay  to  the 
owners  of  the  trees,  were  not  paid  to  them.  He  admits  that  he  has 
Rs.  13-8-0  of  this  money  in  hand,  after  paying  cart  hire  and  boat  hire. 
He  also  compelled  persons  who  could  not  supply  plantain  trees  to  pay 
a  few  annas  each  instead  of  trees. 

He  was  convicted  of  criminal  breach  of  trust  and  sentenced  to  35 
days'  rigorous  imprisonment.  His  appeal  was  dismissed  by  the 
Court  of  Sessions. 

I  am  asked  to  reverse  the  conviction  because  there  is  no  evidence  of 
dishonest  disposal  of  the  money.     Nga  Umu  v.  King-Emperor  *  is  cited 
{♦)  U.  B.  R.,  1897-01,345. 
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in  snpport  of  this.  My  learned  predecessor  said  it  had  been  repeatedly 
held  by  the  Indian  High  Courts  that  it  is  not  sufficient  to  show  that 
money  had  been  retained  :  it  must  also  be  shown  that  the  accused  dis- 
posed of  it  in  some  way  other  than  that  in  which  he  was  bound  to 
apply  it  and  that  he  did  so  dishonestly.  None  of  the  decisions  of  the 
Indian  High  Courts  were  cited  in  that  judgment.  In  th^  present  caee 
two  are  cited,  namely,  Queen-Empreaa  v.  Murphy  (1)  and  Qiiecn- 
Empress  v.  Ganpat  Tapidas.  (2)  The  foimer  is  of  no  assistance  here. 
In  the  latter  a  patel  received  from  Government  small  sums  of  money 
to  pay  to  villagers.  He  took  receipts  from  the  villagers  and  sent 
them  to  the  Collector  but  did  not  pay  the  money  to  the  payees.  These 
persons  had  not  made  any  criminal  complaint,  and  said  they  did  n(  t 
think  the  patel  would  cheat  them.  The  High  Court  reversed  the  con- 
viction, apparently  because  the  payees  were  willing  to  trust  the  patel, 
and  because  he  had  never  repudiated  the  debts,  and  so  far  as  Govern- 
ment was  concerned  he  had  fulfilled  the  trust  reposed  in  him  by  for- 
warding the  receipts.  This  last  reason  I  cannot  endorse  ;  I  thick  that 
so  far  from  fulfilling  the  trust  reposed  in  him  he  tried  to  deceive  the 
Collector  by  submitting  false  evidence  of  payment. 

I  agree  with  my  learned  predecessor  that  mere  retention  of  money 
does  not  necessarily  raise  a  presumption  of  dishonest  misappropriation 
to  one's  own  use,  but  I  think  that  dishonest  misappropriation  may 
sometimes  be  inferred  from  the  circumstances,  without  direct  evidence. 
In  the  case  of  money  it  is  obvious  that  to  constitute  misappropriation 
it  is  not  necessary  that  the  identical  coins  received  should  be  spent  in 
buying  something  for  the  accused's  own  use.  In  99  cases  out  of  100 
the  money  when  received  would  be  mixed  with  the  accused's  own 
monev,  and  the  actual  misappropriation  would  be  a  matter  of  intent 
only.  The  honest  man  would  pay  the  sums  to  the  proper  recipient 
out  of  the  mixed  sum  in  his  purse  or  in  his  bank,  while  the  dishonest 
one  would  simply  form  in  his  own  mind  the  intention  of  not  paying  it. 

The  Courts  have  no  means  of  ascertaining  a  man's  intentions  except 
from  his  acts.  The  mere  neglect  to  pay  out  sums  received  for  three  or 
four  months  would  perhaps  in  most  cases  be  insulhcient  to  raise  a  pre- 
sumption of  dishonest  intent  to  retain  the  money  permanently  ;  but  in 
the  present  case  the  thvgyi  retained  some  of  the  money  for  three  years, 
and  I  cannot  say  that  the  Courts  below  were   wrong   in   regarding   this 

(1)     I.  L.  R.,  9  All.  666.  {^^    T-  T..  U.,  10  Bom.,  2m>. 
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as  raisiDg  a  presumptiog  of  diBhonest  intent,  when  coupled  witb  the 
fact  that  he  illegally  levied  payment  from  those  who  oonld  not  snpplj 
trees.  This  levy  seems  to  me  to  distinctly  indicate  an  intentioi 
of  not  paying  for  the  trees  which  were  supplied.  Over  40  witnesKs 
were  examined.  Of  these,  one  said  the  thugyi  had  asked  him  would  be 
lake  the  money  due  to  him,  something  less  than  a  rupee,  aud  he  replied 
that  he  did  not  want  it  as  it  would  enrich  neither  of  them.  This  is  sot 
sufficient  to  rebut  the  general  presumption  raised  that  the  thugyi  did 
not  intend  to  pay.  Two  other  witnesses  knew  that  the  thugyi  had  re- 
ceived money  from  Government  but  did  not  ask  for  it.  This  J  think 
is  immaterial.  Their  neglect  to  demand  it  would  not  affect  the  thvgyii 
dishonest  intent  to  retain  it. 

For  these  reasons  I  dismiss  the  application,  and  direct  that  Maang 
Tha  Zan»  if  he  has  been  released  on  bail,  b3  re-arrested  and  ccmmitted 
to  prison  for  the  remainder  of  his  sentence. 


(7  Bom.  L.  ff.,  527, 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  BOMBAY. 

May  29      [CRIMINAL  APPEAL  No.  571  of  1904.]      1905. 

Present  :—Mr.  Justice  Russell  and  Mr.  Justice  Aston  :  on  refereocc 
before  Mr.  Justice  Batty. 

EMPEROR  V.  JETHALAL  HARLOCHAND. 

Criminal  Procedure  Code  [Aei  V  of  JSOS),  S'qs.  331,  239— Joint  trial-RemMd 
stolen  property— Penal  Code  (Act  XLV  of  1860),  Sec.    41L 

Accused  No.  1  received  from  certain  thieves  stolen  property.  SabieqaeDtly, 
accused  No.  1  delivered  to  Accused  No.  2  a  portion  of  the  stolen  propeity  ii 
satisfaction  of  the  debt  which  he  o^ed  to  the  latter.  From  accused  No.  3  wti 
found  a  further  portion  of  the  property  identified  as  stolen  but  there  was  nothiM 
to  show  when  he  received  It  and  from  whom.  The  three  accused  were,  onder 
these  circumstances,  tried  at  one  trial  on  charges  of  receiving  stolen  property 
knowing  it  to  be  stolen. 

Held,  by  Batty  and  Russell  JJ.  (Aston  J.  dissenting),  that  the  three  offenos 
against  the  three  accused  were  distinct  offences  which  could  not  be  regarded » 
offencas  comnltted  In  the  sam?  transaction  within  the  maanlng  of  s.  239  oftke 
Criminal  Procedure  Code  ;  and  that  the  trial  of  the  three  accused  together  m 
thus  in  contravention  of  the  provisions  of  s.  233  of  the  Code  and  there/oft 
illegal. 
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Tde  fa^ts  app3ar  stated  ia  the  follovriag  jadgiueats. 

The  appaal   wjij  argaiJ   baforo  a  BiQih  cooipoaeJ  of  Uiijsell  aad 
Aston  JJ.,  but  thair  L^rJshipj  hivia^  diff  jroJ  ia  oplaba,  delivered  tlie 
following  juigments. 

Ru^^bH)  «I- — The  accused  in  this  case,  Jethalal  Harlochand,  was 
convicted  by  the  Migistrate,  Firs!;  Class,  Panch  Mahals,  of  receiving 
stolen  property  knowing  the  sama  to  ba  stolen  (sac tion  411  of  Indian 
Ponal  Code)  and  sentjaojJ  to  thr33  nDaths'  simple  imprison  nent 
and  Rs.  1000  fine,  or  in  defviult,  furthar  simple  imprisonment  for  three 
months. 

The  accused  appealed  and  on  the  Qch  June  1901,  the  Sessions 
Judge* of  Ahmedabad  ordered  that  the  accused  be  discharged  and  the 
fine,  if  paid,  refundeJ. 

The  Governm3nt  of  B)-nbiy  appaalel  from  this  order  and  the 
case  was  fully  argued  before  us  by  Mr.  Branson  for  the  accused 
and  the  Alvjaate  Gjneral  aii   Government  Pleader  for  the  Crown. 

Before  dealing  with  the  argumants  it  is  necessary  to  state  some 
preliminary  facts. 

In  themoath  of  Augasi  19J3,  a  huge  quantity  of  property  com- 
prising gold  and  pearl  ornamants,  diam)nd  ornamanti,  silver  ornaments 
and  pots  and  clothes  wer 3  stolen  from  the  house  of  one  Khan derao 
Ganesh  of  Baroda  City.  The  value  of  the  said  property  was  Rs.  7,000 
or  thereabouts.  The  complainant  at  once  gave  a  list  of  the  stolen 
articles  to  the  Barodi  Polica.  Inquiries  wjre  mide  in  Baroda  and 
British  territory  an  1  in  Ojtob^r  the  Chief  Constable  of  Kalol  (No.  2) 
got  information  that  the  thieves  and  property  were  in  Kalol,  but 
owing,  it  is  said,  to  delay  in  getting  detailed  particulars  from  Baroda 
ho  was  unable  to  carry  on  a  regular  invoUigation  till  Dj3e.Tib3r. 
In  that  month  the  Baroda  Police  and  complain  int  joined  him  and  th 3 
result  of  their  inquiries  was  the  production  of  propsrty  roughly 
valued  at  Rs.  17o0  and  in  the  institutijn  of  proceedings  against 
both  thieves  and  three  receivers  who  were  Sahobiin  (No.  1),  Jethalal 
(accused  herein)  (No.  2)  anl  Kila  Ranchh)d  (No.  3)  ia  this  case. 
On  the  night  of  1st  Mirch  1931  the  whole  of  this  property  including 
an  acquittance  (Exhibit  Z)   was  stolen  from  the  J'olice  guard. 
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The  first  point  raised  by  Mr.  Branson  for  Jethalal  was  ibat 
having  regard  to  s.  239,  of  t tie  Criminal  Procedure  Code,  these  three 
alleged  receivers  should  not  have  been  charged  and  tried  jointly. 
It  should  be  here  mentioned  that  all  the  three  accused  were  charged  with 
offences  under  s.  411  and  s.  414  of  the  Indian  Penal  Code,  but  the 
Magistrate  at  the  beginning  of  his  judgment  says  "  As  s.  411  contains 
the  gist  of  the  charge  against  them,  s.  414  is  uithdrauny  I  now 
read  in  extenso  the  charges  framed  against  the  three  accused  at 
pages  270,271  and  272  of  the  Record.  From  these  charges  it  will  be 
seen  :  I,  that  Sahebdin  (No.  1)  is  charged  (a)  during  the  latter 
part  of  1903  at  Goraj  or  elsewhere  in  Kalol  having  in  his  posses- 
sion the  property  spacified  with  guilty  knowledge,  (6)  with  assisting 
in  disposing  of  the  same  to  three  Banian  Chhotalal,  Mansukh  and 
Jethalal,  (c)  with  a  previous  conviction  for  a  similar  offence  ;  II. 
Jethalal  is  charged  that  he  between  August  and  December  1903 
at  Kalol  received  from  Sahebdin  and  retained  the  property  with 
guilty  knowledge  :  lil.  Kda  is  charged  with  in  the  latter  part  of  1903 
having  retained   in  his  possession   at   (  )  a  silk  border  which  be 

had  reason  to   believe  was  stolen. 

From     these    it  appaars    that    there     were      the    following 
transactions  :  — 

1.  As   to  Sahebdin. 

(a)   having   iu   his   possession     the  property  at   Goraj   or  else- 
where. 

[If)  asnstiDg  in  disposing  of  the  same, 
(i)    tD    Chhotalal 
(n)  to   Mansukh 
(iii^^  to   Jethalal. 
(c)   a   previous   conviction  for  a  similar  offence. 

2.  As   to  Jethalal. 

Having  received   from    Sahebdin     at   Kalol    and   retained  the 

properly, 

3      As   to  Kila. 

1  Living   rotained    property   (a  sari)   at  a   place   not  specified. 

It   ia   important   to  observe  here    that  the   charge   under  s.  414 
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of  the  Indian  Penal  Code  of  assisting  in  concealing  stolen  property 
was  withdrawn  hy  the  Magistrate.  Therefore  the  only  charge  we 
have  to  deal  with  is  receiving  stolen  proparty  with  guilty  know- 
ledge. This  being  so  it  is  clear  from  the  above  charges  that  the 
dififerent  receivings  of  the  stolen  property  are  all  different  tran- 
sactions. Each  alleged  receiving  toDk  place  at  a  different  time  and 
a  different  place.  Again  as  to  the  proparty  received,  Sahebdin  re- 
ceived mire  of  it  than  Jothalal  is  said  to  have  received  while  Ki la 
received  property  with  which  neither  of  the  other  two  had  anything 
whatever  to  do.  Neither  of  the  accused  is  charged  with  abetting  the 
other  as  in  fact  they  could  not  be. 

I  fail  to  sea  how  the  different  offences  charged  against  the 
three  ac3U33l  can  bs  siid  to  hwe  b3  3a  coainitteJ  in  "  the  same 
transaction."  The  transactions  were  all  different.  The  decision  of 
Queen-Empresa  v.  Fakirappa  (l)  is  directly  applicable.  There  it  was 
held  that  if  in  any  case  either  the  accused  are  likely  to  be  bewilder- 
ed in  their  defence  by  having  to  meet  miny  disconnected  charges, 
or  the  pro3p33t  of  a  fair  trial  U  likely  to  ba  endangered  by  the 
prod  action  of  a  ma?3  of  evidence  directed  to  many  different  matters 
and  tending  by  its  msre  accumulation  to  induce  an  undue  suspicion 
against  the  accused,  then  the  propriety  of  combining  the  charges  may 
well  be  questioned. 

I  shall  proceed  to  show  how  accused  2  must  have  been  be- 
wildered in  his  defence,  and  his  fair  trial  endangered  by  the  pro- 
duction of  a  mass  of  evidence  directed  to  many  di  fferent  matters 
with  which  he  had  nothing  to  do.  In  tha  first  place,  what  possible 
connection  was  there  batwean  Jethalal  and  accused  No.  3.  You 
have  only  to  read  tha  Magistrate's  j  udgment  as  to  No.  3  ("which  I 
do  at  page  20  of  his  judgment)  to  see  that  the  case  of  No.  3  has 
nothing  whatever  to  do  with  that  against  No.  2  or  No.  1.  Again  how 
could  it  possibly  be  relevant  to  the  case  against  No.  2  that  No.  1  had 
been  ten  years  before  convicted  of  having  received  stolen  property  ? 
No.  2  when  he  was  cross-examined  by  the  Magistrate  denied  knowledge 
of  No.  I's  conviction.  Even  if  he  had  known  of  it  could  it  be  relevant 
against  him  ?  Suppose  that  No.  1  was  giving  evidence  against  No.  2, 
could  counsel  for  the  prosecution  have  been  allowed  to  ask  No.  1 
if  he  had  been  so  previously  convicted  ? 

(1)     (1890)  15  Bom.,  491. 
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Agaia  what  possible  evidence  against  No.  2  do  the  following 
i^itnesses  give,  viz.,  Nos.  4,  5,  6,  7,  8,  10,  11  ?  Absolutely  none.  It  is 
true  that  Nos.  5,  and  G  were  q'i33tion3d  in  cro33-examt nation  as  to 
Jethalars  being  at  the  Police  gate  but  they  neither  of  them  know 
anything  about  it. 

But  the  mo3t  grievous  injustice  was  done  to  Jethalal  by  the  fact 
that  his  pleader  had  no  opportunity  of  cross-oxjtmining  Sihebdia. 
Jethalal  was  the  only  accusal  who  app3aroJ  by  a  pleader,  Sahebdin 
and  Kila  baing  unreprd3ented  by  any  pleader.  Jethalars  case  was 
that  he  had  an  ac30uit  with  Sahoblin  which  was  adjusted  in  April 
1903  when  Rs.  1185,  were  founl  due  by  Sahe bin  to  Jethalal.  That 
on  or  about  the  9:h  Sjpteaibar  Exhibit  2J  (I)  was  written  by  Jethalal 
which  showed  that  that  account  was  sq  larol  by  the  ornatnents  being 
taken  over  in  satisfaction  of  the  debt  (Rs.  51  b3ing  remitted).  That 
on  the  19(;h  Siptembar  Jethalal  give  Exhibit  Z  to  Sahebdin  which 
was  an  acqaittanje.  In  his  statemaat  to  th3  Migistrate  in  writing 
Jethalal  sets  forth  his  casd  at  leag»h.  Tliat  stateman  has  been  received 
in  evidence  and  dUJ  in  tho  R^ciri  and  mist  b3  taken  into  considera- 
tion. Sahebdin*s  case  as  disclosed  in  his  cross-examination  by  the 
Magistrate  was  that  the  ornaments  were  not  taken  by  Jethalal  in 
satisfaction  of  debt,  but  on  thj  contrary  he  himsalf  paid  cash  to 
Jethalal  at  Halol  and  that  he  had  received  the  cash  from  the  sale 
of  cotton  (Sec,  not  a  v^ry  likely  story  when  wo  have  regard  to  the 
pecuniary  position  of  Siheblin  as  disclosed  in  the  evidence.  Sahebdin's 
statement  to  the  Magistrate  is  nothing  like  a  confession,  on  the  contrary 
it  is  wholly  self-exculpatory  and  looking  at  Jethalal's  case  is  absolatelj 
condemnatory  thereof.  Jethalal  by  the  course  pursued  at  the  trial 
has  had  no  opportunity  of  crojj-eximinin:^  Siheblin  on  his  statements 
and  in  ay  opinion  hxs  not  had  anything  like  a  fair  trial.  The 
Government  Pleader  in  his  raply  was  driven  to  suggest  that  questions 
put  to  SahebJin  by  the  Court  at  the  instance  of  Jethalal's  pleader 
should  be  deemed  equivalent  to  a  cross-examination  of  Sahebdin.  I 
cannot  agree  wiih  this  suggestion.  Oa  this  question  of  mis-joinder 
of  charges  I  would  refer  to  Kumudini  Kanta  Guha  v.  Queen-Empress 
(1).  In  my  opinion  the  above  combination  of  charges  is  not  a  matter 
which  can  be  cured  by  the  application  of  s.  537  of  the  Code   of  Criminal 

(h     11900)  28Cal.,  104. 
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Procedure,  see  N.  A.  Suhramanla  Iyer  v.  King-Emperor  (1),  and 
although  the  point  was  not  taken  in  the  Court  below^  it  is  competent 
for  this  Court  to  entertain  it.  For  no  consent  of  tae  accused  or  his 
pleader  will  cure  any  want  of  jurisdiction  or  any  irregularity  in  the 
trial  which  may  have  affected  the  result  so  as  to  cause  a  failure  of 
justice :  see  The  Queen  v.  Bholanath  Sen  (2),  and  compare  The  Qeen  v, 
Biahonath  Pal  (3). 

Inasmuch  however  as  after  the  careful  discu3sion  of  the  case 
against  accused  No.  2,  it  is  undesirable  to  decide  this  case  on  a  technical 
objection  I  proceed  to  deil  shortly  with  the  merits,  and  npon  these 
I  am  not  prepared  to  find  No.  2  guilty  of  an  offence  under  section 
411.  In  the  first  place  I  am  satisfied  that  in  April  1 903,  there  was 
an  adjustment  betwden  him  and  Sahebiin  when  Rs.  1185,  were  found 
to  be  du9  to  him.  Tlid  buk  containing  the  adjustment  has  been 
banded  back  to  Jethalal  which  would  not^  I  apprehend,  have  been 
done  if  the  prosecution  were  satisfied  that  that  entry  was  a  false 
one.  This  then  establisha^  the  foundation  of  Jethalars  case.  The 
next  fact  whicli  I  think  is  proved  is  that  witness  No.  9,  Ishwar 
Ranchhod,  was  given  somo  p3arls  of  JethalaVs  by  Qordhan  Master 
to  be  valued.  Ishwar  is  a  witness  for  the  prosecution  and  I  see  no 
foundation  for  sugg:es£ing  that  he  is  not  a  witness  to  be  believed. 
Qordhan  who  is  called  for  the  defence  (jorroborates  Ishwar.  Again 
the  witness  Dal  pat  Naran  for  the  defence  (No.  30)  who  formed  one 
of  the  Panch  to  value  the  ornam3ats  in  question  of  Jethalal  gives 
evidence  which  I S33  no  reiBon  to  diabslieve.  Dalpat  says  the  other 
member  of  the  Panch  was  Prem\aand  Premanand  was  called  for  the 
defence  (No.  32).  Now  thi?  witaass  disappdarei  and  a  warrant  had 
to  bd  issued  for  his  arrest.  He  has  a  hoase  next  to  the  Chief  Constable 
although  he  says  he  does  not  live  there.  In  examination  he  says  '*  I 
do  not  remember  that  Jethalal  received  any  ornaments  from  Sahebdin. 
I  do  not  remambor  any  discussion  with  Dalpat.  I  have  no  information 
as  to  whether  there  was  such  discussion  or  not.  I  did  not  know  at  all 
what  evidence  was  expected  from  me  in  the  case."  The  question 
occurs  to  me  on  this :  —If  so  why  did  he  abscond  ?  I  have  no  hesitation, 
having  read  this  witness*   evidence  over  carefully,    in    saying    that 

(1)    (1901)  28  I.  A.  257,  25  Mad.  61 :  8  Bom.  L.  R.  540. 

(8)    (1876)  8  Oal.,  23.  (8)    (1869)  3  B«ng.  L.  B.  2a 
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in  mj  opinion  this  witness  has  been  "  got  at"  by  some  person  or 
persons  on  the  part  of  the  prosecution.  If  this  be  so,  what  inference 
can  we  draw  except  that  the  accuse  J  No.  2  has  not  bsen  fairly  dealt 
with? 

In  my  opinion,  therefore,  there  is  no  sufficient  reason  to  disbelieve 
accused  No.  2's  story  that  he  did  get  the  ornaments  valued  before 
he  took  them  over  in  satisfaction  of  hia  debt.  If  this  is  so,  is  it 
likely  that  the  accuse],  if  he  believed  or  ha  I  rea33n  to  bdlieve  the 
things  he  took  over  were  stolen  property,  would  have  consulted  five 
persons  as  to  what  the  value  of  the  things  was.  It  seems  to  me  that 
such  conduct  is  utterly  inconsistent  with  his  believing  or  having 
reason  to  belive  that  the  things  were  stolen. 

The  next  point  to  consider  is  whether  Jethalal,  if  he  had  the 
guilty  knowledge  imputed  to  him,  would  have  been  likely  to  prepare 
Exhibit  29  (1)  which  on  its  face  shows  that  the  ornaments  in  detail 
were  in  his  possession.  I  cannot  conceive  how  he  could  have  done 
so  if  he  had  the  guilty  knowledge.  Then  it  is  said  if  this  was  a 
genuine  and  innocent  transaction  why  dees  it  not  appear  in  JethalaFs 
books.  No  doubt  if  it  had  so  appeared  it  would  have  gone  farther 
to  establish  his  innocence,  but  the  absence  of  this  entry  from  (he 
books  does  not  to  my  mind  outweigh  the  consideration  I  have  above 
referrred  to.  As  to  the  discovery  of  29  (1)  I  see  nothing  incredible 
in  it  nor  do  I  think  that  any  inference  is  to  be  drawn  against  Jethalal 
by  the  fact  of  his  advocate  handing  it  in  a  sealed  packet  to  the 
Magistrate  at  the  time  he  did  with  the  request  that  it  should  not 
for  the  present  be  disclosed  to  anybody.  Looking  at  the  way  in  which 
the  witness  Premanand  was  tampered  with  I  should  say  it  was  a  wise 
precaution  not  to  let  the  prosecution  see  Exhibit  29  (1)  otherwise  they 
might  have  attempted  to  discount  it.  I  cannot  believe  in  theory  put 
forward  by  the  Government  Pleader  that  Ex.  29  (1)  was  fabricated  in 
jail  by  accused  and  handed  to  Grordhan  there. 

Mr.  Branson  made  a  great  point  of  the  statements  of  the  Chief 
Constable  as  to  the  alleged  denial  by  Jethalal  of  the  ornaments  and 
of  accused  No.  1.  The  complainant  has  also  given  a  quantity  of 
evidence  as  to  Jethalal's  denial  of  the  possession  of  the  anklet  (E), 
I  am  not  disposed  to  place  implicit  reliance  on  the  Chief  Constable 
on  this  point  nor  oti  the  complainant.    It  all  depends  npon  how  the 
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qotstioiis  W0re  exactly  put  to  the  accused.  If  he  had  taken  the' 
ornaments  over  from  Sahebdm  in  the  way  his  ca^  is  he  dtd^  I  catt 
imderstand  his  at  first  admitting  that  they  were  stolen  property. 

Lastly  we  must  have  regard  to  the  words  of  section  411  as  t6 
which  it  has  beefi  held  that  it  is  not  sufficient  to  show  that  the 
accused  person  was  careless,  or  had  reason  to  suspect  that  the  property 
was  stolen,  or  that  hj  did  not  make  sufficient  inquiry  to  ascertain 
whether  it  had  been  honestly  acquired  :  per  Melvill  J.  in  Empre89  v. 
Range  Timaji  (6).  Upon  the  whole,  therefore,  I  am  of  opinion  that 
the  order  of  the  Seesions  Judge  for  the  acquittal  of  Jethalal  should 
be  confirmed.  For,  looking  at  the  opinion  I  have  formed  on  the 
merits  of  the  case,  it  would  in  my  opinion  be  a  useless  waste  of  public 
time  and  money  for  the  accused  to  be  sent  for  a  fresh  trial.  The 
present  case  has  been  hanging  over  his  head  for  16  months  and  I  am 
clearly  of  opinion  that  he  should  not  be  tried  again. 

^to]l»  «f  •— This  anpeal  was  argued  on  Thursday  afternoon 
last  and  Mr.  Branson,  for  the  respondent  Jethalal  accused  No. 
2,  baa  talen  some  time  in  replying  for  the  respondeiit.  It  was 
next  day  when  in  resuming  his  address,  he  took  the  point  that  the 
accused  No.  2  ought  to  have  been  tried  separately,  atid  urged 
that  Jetbalal  wad  ]irejud  iced  in  his  defence  because  he  was  not  able 
to  call  accused  No.  1,  Sahebdin,  as  a  witness.  No  such  point  had 
been  raised  in  either  of  the  lower  Courts.  Although  Sahebdin  denied 
that  be  bad  disposed  of  any  of  the  property  to  Jethalal,  it  was  tlie 
case '  fot  the  prosecution  that  the  property  recovered  by  the  Police 
fto«n  Jethalal  had  been  received  by  him  from  Sahebdin,  and  this  was 
the  account  which  dethalal  himself  relied  on  at  his  trial  and  it  was 
part  of  case  for  th^  prosecution  which  the  Magistrate  believed.  Yet 
it  has  been  contended  at  this  late  stage  that  Jethalal  was  pr^udiced 
because;  be  could  not  eroas-examine  Sahebdin. 

Aa  to  the  legal  merits  of  the  objection.  It  is  clear  horn  the 
record  that  each  of  the  accused  was  charged  under  both  ss.  4f  I 
and  414  of  the  Indian  Penal  Code  and  stood  so  charged  up  to  when 
the  Magistrate  was  writing  his  judgment.  The  Magisti^atd  in  his 
'judgment  does  say  that  the  charges  under  s.  414  af)^    withdrawn, 

(«)    (ISSO)  6  Bon.  402. 
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but'it  ia  clear  that  tbib  was  merely  an  inaccurate  noode  of  expressiDg 
bis  intention  to  suspend  inquiry  into  tbe  charges  under  s.  414  as 
in  his  opinion- the  gist  of  tbe  charge  against  tbe  accused  was  contained 
in,8.  411. 

The  record  shows  that  the  ca.-^e  and  evidence  for  the  prosecuticn 
Tifere  that  Sahebdin  accused  1  had  dishonestly  received  stolen  properly 
and  disposed  of  it  to  Jethalal  accused  2  who  in  turn  had  dishonestly 
received  such  property  from  Sahebdin  knowing  or  having  reason  to 
believe  it  to  bo  stolen.  Such  charges  can  l>e  tried  together,  see  a. 
239, Criminal  Procedure  Code,  and  Emperor  v.  Keshav  Krishna  (I),' 
In  this  view  it  is  not  necessary  for  me  to  discuss  the  wider  question 
whether  the  word  "  transaction"  being  a  word  of  wide  significance, 
the  various  receipts  and  disposals  of  the  proceeds  of  one  and  tbe 
same  theft  are  not  ramifications  of  the  same  transaction.  But  I  will  add 
here  that  looking  to  the  very  late  stage  at  which  this  objection  to 
the  joinder  of  charges  has  been  raised,  I  would  if  F  bad  arrived  at 
a ,  different  conclusion  on  the  above  point  have  held  that  tbe  accused' 
No.  2  Jethalal  should  bo  retried.  For  this  is  an  appeal  by  the  Crotra 
to  which  tbe  right  of  appeal  from  an  order  of  acquittal  is  given  by  the 
liegislature  and  we  are  asked  to  reverse  the  Additional  SeFsions  Judge'? 
appellate  order  of  acquittal  because  it  was  made  in  a  perfunctory 
inquiry  on  arbitrary  grounds.  To  concede  the  contention  of  the. 
respondent's  Counsel  that  to  order  a  retrial  would  be  persecution  of  the 
respondent  would  be  to  render  nugatory  the  right  of  appeal  accorded 
to  the  Crown  by  the  Legislature  and  I  am  unable  to  adopt  the  view 
that  the  Crown  in  suing  for  justice  in  this  Court  is  seekijg  what 
will  amount  to  persecution  of  the  respondent  who  made  no  objectioa 
in  either  of  the  lower  Courts  to  the  joinder  of  charges  and  adduced 
all  his  evidence  to  answer  the  charges. 

The  evidence  in  the  case  has  been  reviewed  and  discussed  by  the 
First  Class  Magistrate,  Mr.  Vernon,  ij  a  conspicuously  fair  and 
painstaking  judgment.  It  has  been  dealt  with  in  an  unsatidfactoiy 
n)anner  in  the  perfunctory  judgment  recorded  by  the  Additional 
Sessions  Judge  who  has  entirely  failed  to  grasp  the  leading  features 
ia  the  ease.  As  an  instance  of  the  manner  in  which  the  Additional 
(1)     (1004)6Booi.  LvR.,  361. 
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SeaaioQS  J ud go  dealt  vriih  the  ca33  ia  appeal  tho  qaestion  of  iJentiBeatmn 
of  the  property  miy  bo  referred  to  The  evidence  shows  that  the  theft  ia 
provetl,  the  thieves  were  traced,  nnd  portion  of  the  stolen  jiroperly 
recovered.  Sahebdin  stands  convicted  of  having  dishoneotly  received 
the  very  property  that  was  recovered  from  the  possession  of  Jethalal. 
Sahebdin  did  not  claim  the  property,  did  not  admit  disposing  of  it. 
Jethalal  does  not  profess  to  know  whose  the  properly  really  was  but 
says,  and  the  prosecution  say,  he  got  it  from  Sahebdin.  Most  of  the 
property  recovered  from  the  possession  of  Jetfaalnl  had  been  converted 
or  altered  but  there  was  one  article  at  Uast  that  the  complainant  and 
his  son-in-law  are  positive  was  part  of  the  property  stolen  anklet 
called  Exhibit  G,  and  the  complainant,  a  Magistrate,  describes  the 
circumstances  under  which  Jcthaid  gave  it  up..  Yet  tho  Additional 
Sessions  Judge  fastens  upon  a  discrepancy  in  the  evidence  of  cojri- 
plainant  and  his  son-in-law  as  to  what  pair  this  anklet  belonged  to 
as  a  sufBcient  reason  for  discrediting  or  ignoring  the  chain  of  evi- 
dence tracing  this  ankLt  as  part  of  tho  property  stolen  from  tho 
complainant  in  August  1003. 

The  First  Class  Magistrate  has  put  out  of  consideration  part  of  the 
prosecution  evidence  which,  when  the  whole  evidence  is  weiglicd 
.^getlier,  seems  to  me  to  be  of  more  weight  than  the  Magistrate 
attached  to  it.  1 1  so  doing  he  seems  to  have  boon  iuiluenced  by  tlie 
fact  that  at  i  lute  stage  a  narrative  prepared  for  the  defence  was  put 
in  by  the  defence  accusing  the  Chief  Constable  of  trying  to  obtain  a 
bribe  from  the  accused  Jethalal. 

If  it  were  necessary  to  decide  in  this  case  how  much  truth  or  appear- 
ance of  truth  there  is  in  that  accusation,  then  as  witnesses,  including 
Police  witnesses,  ought  to  be  able  to  count  upon  fair  treatment  in  aCourt  of 
Justice,  as  well  <a3  the  accused,  the  qtiestion  would  arise  whether 
looking  to  the  stage  at  which  that  accusation  was  male,  the  mode  in 
which  it  was  brought  forward,  ;  n  1  the  Himsy  materials  on  which 
the  accusation  rests,  that  accusation  is  not  one  which  in  common 
fairness  may  be  safely  disregarded  in  this  case. 

But  it  appears  to  me  quite  unnecessary  to  lengthen  this  judgorsnt 
.by  discussing  a  number  of  side  issues  raised  at  the  hearing,  or  to  rest 
my  conclusions  upon  the  Police  evidence  in  this  case.  '  For  apart  fi-om 
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tlie  Pol*ce  evidence  as  to  the  conduct  of  Jetbaltl  tbexe  iainstenal 
sufficient  in  my  opinion  to  enable  me  to  come  to  a  dear  conclneieB. 
llierefore  in  order  to  shorten  my  judgment  I  will  confine  attention  to 
certain  features  in  the  case  which,  in  my  opinion,  are  established 
beyond  room  for  question  or  doubt. 

First  of  all  it  is  known  that  in  Auj^ust  1903  there  was  a  theft  of 
property  of  considerable  value  about  Rs  7000— at  the  house  of 
complainaat  who  is  a  Magistrate. 

Sahebdin,  accused  1  in  this  case,  stands  convicted  of  haviog 
dishonestly  received  part  of  the  stolen  property  from  the  thieves, 
and  we  know  that  out  of  the  portion  he  received  he  passed  on  a 
part  to  accused  2  Jethalal  including  a  silver  anklet  called  Exhibit 
U  early  in  September  11K)3.  We  have  that  date  because  Jethalal 
says  he  gave  the  acquittance  of  which  Exhibit  Z  is  a  copy  (dated 
IDth  September  1903).  Some  days  after  he  received  the  property  with 
which  he  is  concerned  including  Exhibit  Q  from  Sahebdin,  and  thus 
we  have  recent  possession  of  stolen  property  traced  to  Jethalal.  From 
such  recent  possession  of  stolen  property  a  C!ourt  may  presume  that 
Jethalal  received  it  knowing  it  to  be  stolen  unless  Jethalal  can  account 
for  hid  possession  satisfactorily— section  114,  Evidence  Act  ill.  (a)— 
the  inference  arising  of  course  from  the  absence  of  satisfactiwy  ex- 
planation and  not  from  the  mere  recent  po^ession  of  stolen  property. 

Now  is  this  possession  of  Jethalal  of  property  recently  stolen 
satisfactorily  accounted  for,  or  do  the  facts  and  circumstances  proved 
in  the  case  show  beyond  room  for  reasonable  doubt  that  he  received 
or  retained  this  property,  dishonestly  knowing  or  having  reason  to 
believe  it  to  be  stolen  property.  Of  course  there  is  a  difference  between 
reason  to  suspect  and  reason  to  believe  :  but  the  ss.  411  and  414  saj 
nothing  about  reason  to  suspect,  whilst  they  do  draw  a  distinction 
between  knowledge  and  reason  to  believe,  ft  is  not  incumbent  on 
the  prosecution  to  prove  knowledgeor  mental  conviction,  that  is  the 
actual  state  of  mind  of  the  accused  if  the  prosecution  can  prove 
facts  constituting  a  reason  to  believe,  but  when  possession  of  recently 
stolen  property  is  not  satisfactorily  accounted  for  even  knowledge  that 
the  property  was  stolen  and  not  mere  reason  to  believe  it  was  stolen 
may  be  presumed  by  the  Couit.  That  is  the  law  as  contained  in  s. 
114  of  the  Evidence  Act. 
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The  words  "  reason  to  believe"  are  quite  plain  asttd   I.  will  not 
aitempt  to  paraphrase  them. 

The  suspicious  condition  and  nature  of  the  articles  which  J cthalal 
received  from  Sahebdin  is  described  in  the  Judgment  of  the  Magistrate 
and  there  is  no  indication  in  the  evidence  that  Sahebd in  was  a  man^ 
who  from  his  position  and  antecedents  might  be  expected  to  have  such 
articles  honestly  in  his  possession.    How  came  Jethalal  then  to  accept 
the  bare  word  of  Sahebdin  without  sifting  or  verifying  his  statements? 
There  is  no  satisfactory  explanation.    He  says  he  gave  an  adequate 
price,  as  he  took  them  in   exchange  of  an  old  debt  of  Sahebdin's  of 
about  Rs.  1,054  plus  Rs.  50  remitted  at  time  of  settlement  and  he 
says  this  is  about  the  real  value  of  the  property  recovered  from  him. 
But  the  evidence  leaves  it  much  in  doubt  whether  Sahebdin  could  not 
easily  have  settled  this  old  debt  for  R3. 000  it  he  had  boon  able  to  pay  cash, 
and  further  whether  the  property  recovered  was  all  the  property  which 
was  passed  on  by  Sahebdin  to  Jethalal.     He  says  he  got  the  articles 
valued  by  a  Soni,   Ishwar,   and   this   he  would   not  have  done  if  he 
had  reason  to  believe  they  were  stolen.    This  does  not  follow.   Jethalal 
was  not  likely  to  have  taken  over    these  articles  without  assuring 
himself  of  their  value  and  there  was  no  reason  apparent  on   the  record 
why  he  could  not  get  them  valued  by  Ishwar  without  running  risks 
himself.     He  says  that  two  men  acte  I  as  Panch  to  effect  the  settlemen  t 
between  Sahebdin  and   himself.     One  of  them  Premfiuand   who  had 
been  cited   as  a  witness  for   the  defence  absolutely  contradicts. this. 
The  circumstances  under  which   this   witness  was  not  called  by  the 
defence  and  then  obliged  to  atten  1  are  set  out  in  the  judgment  of  the 
Magistrate  and  looking   to  those  circumstances  I  think  that  the  mere 
fact  that  this  man  his  a  ho usie  where  he  does  not  resi'lc  near  the 
Chief  Constable's  is  not  a  sufficient  ground  for  the  imputation  made 
by  the  defence  that  he  has  given   perjui:ed  testimony  and  was  suborned 
by  the  Police.    I  can   discover  nothing  in  those  circumstances  which  is 
in  the  least  inconsistent  with  the  theory  of  the  prosecution  that  this 
man  was  not  put  into  the  witness  box   at  first  by  the  defence  because 
he  was  unwilliog  to  give  false  evidence.     Allegations  of  tampering  are 
easily  made  but  are  not  usually  accepted  as  true  unless  ik^re  is  som  e- 
thing  in  the  evidence  and  circumstances  of  the  case  to  indicate  on  which 
side  the  tampering  really  exists. 
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Honesi  traders  do  not,  when  stolen  property  is  traced  to  their  pos- 
session, deny  having  ever  received  it.  Now  how  does  the  evidence  stand 
as  regards  the  anklet  G  which  at  the  trial  was  admittedly  received  by 
Jethalal  from  Sahebdin  in  September  1903  soon  after  \he  theft  and 
which  is  part  of  ike  property  proved  to  hare  been  received  by  Sahebdin 
from  the  thieves.  I  will  refer  only  to  the  evidence  of  the  complainant 
himself.  He  tells  us  how  when  Jethalal  was  confronted  with  Sahebdin 
heat  first  denied  having  received  any  anklet,  then  tried  to  put  off 
complainant  by  pretending  he  had  got  it  melted  and  .converted  and 
thercfoie  could  ndt  produce  it  and  how  tinally  after  persistent  requests 
of  the  complainant  the  anklet  G  was  actually  recovered.  There  is  no 
ambiguity  here,  but  we  arc  naked  to  believe  that  the  complainant,  a 
Mttgibtrate,  has  deliberately  given  perjured  evidence  and  this  is  the 
only  way  that  the  accused  can  get  out  of  this  difficulty.  I  can  find  no 
reason,  in  the  evidence  tor  believing  that  this  Magistrate  has  given  false 
evidence  as  to  this  incident.  Mr.  Branson  asked  us  to  reject  this  Magis- 
trate's detailed  narrative  of  the  circumstances  under  which  Jethakl 
after  denial,  evasion  and  delay  gave  up  this  anklet  because  another 
witness  for  the  prosecution  has  said  in  general  terms  that  Jethalal 
gave  up  the  ank*ftt  G  at  once.  But  reference  to  his  deposition  shows 
that  tkis  witness  has  contradicted  himself  and  has  also  said  that  it  was 
some  hours  before  thi.s  anklet  was  actually  recovered. 

Honest  traders  in  a  fair  way  of  business  usually  keep  accounts  of 
their  receipts  and  disbursements.  Whenjethalara  accounts  were  secured, 
his  ledger  was  not  posted  up  and  contained  no  entry  indicating  that 
Sahebdin  had  paid  his  debt  to  Jethalal.  But  there  was  a  rough  account 
which  Jethalal  had  written  up  to  date.  This  also  contaiiied  no  mention 
whatever  of  Jethalal  having  received  anything,  ca^h  or  property, 
from  Sahebdin.  When  part  of  the  property  stolen  from  the  com- 
plainant was  recovered  from  Sahebdin  there  was  found  hidden 
with  that  portion,  a  writing  signed  by  Jethalal  dated  19th  September 
1903  stating  that  nothing  remained  due  by  Sahebdin.  This  paper 
appears  to  have  been  subsequently  stolen  but  Exhibit  Z  is  a  copy 
preserved.  It  contains  no  mention  whatever  of  any  exchange  of 
property  for  the  debt.  Why  the  real  nature  of  the  transaction  between 
Jethalal  and 'Safi^bdin  to  which  that  acquittance  relates  should  have 
been  so  studiously  concealed  remains  without  satisfactory  explanation. 
It  was  contended  that   respondent  Jethalal  had   in  his  possessiodf  an 
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aocouDt,  Exhibit  29  (1),  giving  details  of  the  articles  received  by 
him  from  Sahebdin  in  settlement  of  the  debt  due  by  Sahebdin  jtp 
Jethalal.  Exhibit  29  (I)  is  a  pencil  memorandum  ia  the  handwriting 
of  Jethalal  and  the  mode  of  its  production  in  the  case  needs  attention. 
But  first  I  would  observe  that  even  if  genuine  it  was  not  entered  in 
the  accounts  of  Jethalal  but  is  a  separate  paper  which  might  be 
supposed  or  use<l  at  the  will  of  Jethalal  and  not  satisfactory  explanation 
is  forthcoming  why  he  should  have  adopted  such  a  method  of  recordioig 
the  transaction  and  have  omitted,  from  the  acquittance  Exhibit  Z 
he  gave  to  Sahebdin  and  from  his  own  accounts  to  which  attention 
would  be  given  by  anyone  trying  to  find  trace  of  the  transaction, 
all  mention  of  tjiis  dealing  with  Sahebdin. 

Th^n  as  to  the  mode  of  production  of  this  paper  Exhibit  29  (1). 
It  :s  proved  that  when  Jethalal   was  in  custody  beforo  trial  his  meak 
were  prepared   by  his  nephew  Gordhan  and  conveyed   to  him  from* 
outside  so    that     there  were     means     of     communication     between 
Jethalal     and     Gordhan.      Before    Jethalal     was    released      on  :  bail 
and    befoie   any     evidence  for     the     prosecution .  had      been    taken^ 
his     Counsel     hauled     Exhibit     29  (L)  to  the     Magistrate    aski^^ 
that  it   should   be  kept  ondivulged.    Qordhan  has     sworn  that^  this 
paper   was  discovered   by  him   because  of  a  remark   made  to  him  by 
Jeithalars  plea(}^r  two  days   before  the  application  for  bail  as  to  the 
production  of  invoices  or  account  papers  it  any!  *It  does  not  follow 
from  the  evidence  of  Gordhan  that  the  pleader  made  any  evil  sug^^fion,' 
but  it  does  follow  from  Qordhan's  evidence  that ;  it   was  the  remark 
oi  the  pleader  on   the  date  in   question    which    led     to  .  Gordhan's 
looking  (or  invoice  papers  and    finding   Exhibit  .29  (1).    It  is    c^lear. 
that  (be  defence  fully  realised  that  the  omission  of  all    mention   of 
the  receipt  of  this  (stolen)  property  from  Sahebdin  in  the  rough  accounts 
kept  by  Jethalal  was  a  grave  matter  and  were  anxious  that   doubt 
should  not  be  cast  upon   Exhibit  29  (I)  which  the  defence  intended 
to  use  as  evidence  to  answer  the  case  for  the  prosecution,  and  wanted 
to  prodnce   Exhibit  29  (1)  bafore  Jethalal  was  released  on  bail.     But 
there  were  means  of  communication   between  Gordhan   and  Jethalal 
before  th)  latter  was  released  on  bail  and  no  explanation  whatever 
is  discoverable    why   if  Exhibit   29  (1)   is  genuine  and  why  if  there 
was  a  settlement  with  the  aid  of  a  Panch  (denied  by  Premanand)  Jethalal 
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shottld  have  no  far  forgotten  the  Piuich  incident  and  the  Memo,  ui 
pencil  Exhibit  29  (I)  that  he  should  have  forgotten  the  existence 
of  Exhibit  29  (I)  as  to  leave  its  fortuitous  discovery  to  depend  upon 
the  conversation  and  circumstance?  described  by  Qordhan.  I  am 
iiot  {Prepared  to  believe  that  Exhibit  29  (I)  if  genuine  would  have 
remained  forgotten  in  this  way,  and  looking  to  the  case  with  which 
such  a  pencil  mem(H^ndum  could  have  been  passed  by  lethalal  to 
his  nephew  Gordban  who  prepared  his  meals  daily  I  think  that  there 
are  strong  grounds  for  doubting  genuineness  of  Exhibit  29  (1). 

The  conclusion  I  have  come  to  on  consideration  of  all  the  evidence 
is  that  the  respondent  Jethalal  has  not  satisfactorily  accounted  for  his 
possession  of  property  recently  stolen  when  he  obtained  possesion  of 
il,  and  that  on  the  contrary  the  facts  and  circumstances  proved  in  the 
case  show  that  his  conduct  throughout  was  that  of  a  msn  whQ  kpew  or 
bltd  reason  to  believe  that  the  articles  iu  question  including  the  anklet 
Exhibit  O  were  stolen  property  when  he  received  or  retained  them. 

I  would,  for  the  ab>ve  reasons,  set  aside  the  appellate  acquittal  and 
restore  the  conviction  and  sentence  recorded  by  the  First  Class  Magis- 
trate. 

Owing  to  the  abovo  difference  in  opinion,  the  case  was  rcfeited  to 
Batty,  J. 

Rao  Bahadur  Va$udeo  J,  Kirtikar,  Government  Pleader,  for  the 
Crown. 

Mr.  Branson  with  Mr.  G,  S.  Rao,  for  the  accused. 

Battyt  «!•— In  this  case  the  accused,  Jethalal  Harlochand,  was 
tfted  with  two  other  persons,  Sahebdin  Jevdin  and  Kila  Ranchbod, 
on  charges  of  receiving  stolen  property  knowing  it  to  be  stolen,  and 
was  convicted  by  a  First  Class  Magistrate.  The  Sessions  Judge,  how- 
ever, reversed  the  conviction  on  appeal.  And  the  Bombay  QovCTnment 
have  appealed  against  the  order  of  acquittal  recorded  by  the  Sediions 
Judge.  The  Bench  which  heard  the  appeal  having  been  divided  in 
opinion,  the  case  has  now  been  referred  to  me  under  s.  378  of  the 
Code  of  Criminal  Procedure. 

The  facts  of  the  case  for  the  Crown  are  fully  stated  in  the  judgment 
reoorded  by  the  Magistrate  who  convicted   the  accused,  and  are  sam- 
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marized  in  the  jadgments  recorded  by  the  Sessions  Judge  and  by  the 
Members  of  the  Bench  which  heard  the  appeal  made  by  Qovernmcnt  in 
this  Court.  It  will  suflSce  therefore  to  note  here  such  salient  facts  in 
the  case  as  gave  rise  to  the  di£Ference  of  opinion  on  which  this  reference 
was  made. 

These  facts  as  stated  by  the  Magistrate,  who  tried  the  case,  are  as 
follows : — 

On  22nd  August  1903,  three  Bhils  committed  a  theft  at  Baroda. 
Sahebdin,  the  first  accused,  was  one  out  of  several  receivers.  lie  dis- 
posed of  part  of  what  he  had  received  to  two  Banias  Ckhotalal  and 
Maosukh  and  to  a  barber  Ishwar  Purshotam. 

On  8ih  September,  Sabebdin  delivered  to  the  present  accused, 
Jethalal,  a  farther  portion  of  what  he  had  received  and  the  Magistrate 
states  that  there  is  not  much  doubt  that  Jethalal  did  receive  the  things 
for  a  debt  of  Us.  1185  (page  11  of  the  judgment). 

The  third  accused,  Kila  Ilanchhod,  produced  a  further  portion, 
but  a  very  small  portion,  of  the  property  identified  as  stolen.  There  is 
nothing  in  the  Magistiate's  judgment  to  show  when  he  received  it  or 
from  whom.  It  is  not  suggested  that  he  obtained  it  from  Jethalal  or 
from  Sahebdin.  Uis  own  statement  that  it  was  obtained  from  a  Eata, 
appears  to  have  been  accepted  without  dippule. 

The  objection  has  been  raised  in  this  appeal  that  in  the  circums- 
tances above  stated,  the  three  offences  against  the  three  accused, 
Sahebdin,  Jethalal  and  Kila  Ranchhod  were  distinct  offences  which 
could  not  be  regarded  as  offences  committed  in  the  same  transaction 
within  the  meaning  of  s.  239  of  the  r*ode  of  Criminal  Procedure  and 
that  the  trial  of  the  three  accuf«ed  together  was  thus  in  contravention 
of  the  provisions  of  s.  233  of  the  Code  and  therefore  illegal. 

Mr.  Justice  Russell  accepted  this  objection  as  fatal  to  the  validity 
of  proceedings. 

Mr.  Justice  Aston,  however,  held  the  trial  regular  on  the  authority 
of  Emperor  V.  Keuhav  KrUhna  ( I ).  The  case,  however,  was  one  in 
which  the  accusation  was  that  a  stolen  article  criminally  disposed  q| 
by  one  of  the  accused  persons  had  been  at  the  same  time  and  place 
dishonestly  received  by  the  other  accused  person,  and  it  was,  therefore, 

(1)    (1904)  6  Bomu  L.R.  8W. 
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held  that  charges  under  8.  414  and  s.  411  Indian  Penal  Code,  formed 
part  of  the  sAme  transaction  and  that  the  two  accused  could  be  jcwUy 
tried  on  those  two  charges. 

The  ratio  decidendi  in  that  case  clearly  was  that  the  offences  <rf 
which  the  two  accused  were  convicted  were  committed  at  the  same  tuse 
and  place.  The  commission  of  the  second  offence  took  f^lace  ih  the 
course  of  the  commission  of  the  first  offence.  Ihe  evidence  related  to 
the  same  time,  place,  persons  and  intention. 

In  the  present  case,  however,  the  three  accused  were  not  tried  for  iw- 
pectivoly  assisting  in^disposing  of  and  receiving  the  same  stolen propexty 
or  of  committing  offences  at  the  same  time  and  place.  The  charges 
under  s.  411  were  withdrawn.  And  apparently  they  were  properly 
withdrawn.  For  according  to  the  rulings  of  the  Madras  Pigh  Court 
(1808,  4  M.  H.  C.  R.  Appendix  xiii  )  as  well  as  under  the  ruling  of 
this  Court  in  Queen  Empress  v.  Alu  Kola  (  I  )  and  Empress  v.  Sakharam 
(  2  ) :  **  Sec.  414,  Indian  Penal  Code,  applies  only  where  there  has  beea 
no  actual  receipt  of  the  stolen  property.'*  The  offence  punishable 
under  s.  414,  is  that  of  voluntarily  assisting  in  disposing  of  stolen 
property  and  therefore  must  necessarily  form  part  of  the  same  transaction 
as  the  receipt  by  the  person  to  whom  it  is  so  disposed  of.  It  necessarily 
involves  manifest  criminality  in  both  persons  at  one  and  the  same  tinie 
when  both  offences  are  committed.  But  in  the  present  instance,  the 
offence  charged  against  the  accused  Jetha'al  was  a  dishonest  receipt  ont 
totally  different  occasion  from  those  on  which  the  offences  charged  against 
Sahebdin  and  Kila  Ranchhod  are  alleged  to  have  been  committed. 
Between  Kila  Ranchhod  and  Jethalal  no  connection  of  any  kindii 
suggested.  The  facts  relating  to  all  the  three  offences  charged  were  difer- 
ent  and  apparently  unconnected.  Ihe  Government  Pleader  was  asked  to 
point  out  in  what  respect  these  distinct  offences  could  be  regarded  u 
committed  in  the  same  transaction,  but  was  unable  to  suggest  any  con- 
struction of  the  phrase  "the  same  transaction,"  which  would  apply  to  the 
present  case. 

That  phrase,  as  observed  in  Queen  Empress  v.  Fakirappa  (  3 ),  is 
not  defined  in  the  Code.  In  the  judgment  of  Jardine  J.  in  that  caie 
8.  309  of  Pitt  Taylor  on  evidence  referred  to  showing  that  concurrence  or 

;i)    (1891)  Cr.  B.  28  of  1891,  Ratanlal's  Unrep.  Cr.  C.  663. 
(2)     (I889)0r.  R.  8  of  1889,  Rata..lars  Unrep.  Cr.  C  449.        (8)    (1890)  16  Bon.  m. 
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proximity  of  lime  is  the  criterion.  Bird  wood,  J.,  however,  referred  to  4he 
Illustriltions  to  ss.  235  and  239  as  ehowing  that  for  the  phrase  "the 
same  transaction  **  to  appl3%  the  offences  must  either  (1)  form  part  of  one 
continuous  series  of  acts  or  (2)  must  have  been  committed  at  the  same 
time  or  (3)  when  an  interval  of  time  may  have  elapsed  between  'the 
several  offences,  must  have  the  same  specific  criminal  intent  common  to 
them  all  or  (4)  when  more  persons  than  one  are  concerned  must  be  con- 
Dected  by  the  fact,  that  one  of  such  offences  was  committed  in  ihe  course 
of  the  commission  of  the  other  (  see  the  illustration  to  s.  239  ). 

In  the  present  instance  a  considerable  interval  of  time  appareiitly 
elapsed  between  the  receipt  by  Sahebdin  and  the  receipt  by  Jethalal,  and 
thei^  is  no  allegation  as  to  any  continuity  of  action  between  the  offences 
of  Kila  Ranchhod  and  Jethalal. 

Ordinarily  successive  dealing?  by  different  persons  with  rospect 
even  to  the  same  property  would  bo  described  as  distinct  transactions. 
In  this  case  the  property  deaU  with  was  different  in  the  offences  imputed 
to  Kila  llanchhod  and  Jethalal.  And  in  the  transactions  alleged  against 
Sahebdin  and  Jethalal,  only  a  portion  o!  that  which  the  former  received 
was  transferred  by  him  to  Jethalal. 

If  a  trader  obtains  goods  from  one  person  and  sells  p  portion  of  them 
tea  third,  it  would  I  think  be  a  strain  of  lan;^uage  to  describe  his  successive 
dealings  as  one  and  the  same  transaction,  unless  he  were  acting  merely  as 
an  agent  representing  one  or  other  of  the  parties.  But  here  no  agejicy 
is  alleged.  If  it  had  been  alleged  that  Sahebdin  was  an  agent  either  for 
the  thieves  or  for  tho  present  accu?o;l  Jethalul,  S:iliebdin  might  have 
been  charged  under  s.  411  with  assisting  in  the  disposal  of  the  goods 
and  the  case  of  Queen  Empress  v.  Keshav  Krishna,  (1)  would  have  applied. 
But  here  no  privity  is  alleged  against  Jethalal  in  respect  of  Sahebdiu's 
receipt  of  the  goods.  Sahebdin  received  the  goods  on  his  own  account 
and  his  offence  was  complete  (  so  far  as  the  case  for  the  prosecution 
coes),  before  the  offence  or  purpose  imputed  to  Jethalal  had  begun.  The 
only  connecting  link  between  those  two  offences  therefore  arose  from  the 
identitv  of  the  proix?rly  with  which  the  later  offence  was  concerned,  with 
a  portion  of  that  which  formed  the  subject  of  the  earlier  ofl^nce.  But 
in  the  offences  of   which   Kila  Ranchhod  and  Jethalal  were  respectively 

(1)     GBoin.  L.  K.  361. 


Digiti; 


zed  by  Google 


498  ^BE  Gbdcimal  Law  Joubval  RspuKts.  fToi.II. 

EMnmm  v.  jciulal  hailochaid. 

accused,  not  even  this  coDDectiog  link  existed,  and  Jethalal  had  ao  oon- 
aection  whaterer  with  property  received  by  Kiia  Banchhod. 

The  words  of  s.  239  are  to  say  the  least  of  it  ambigi^His  if  intended 
to  inclnde  in  the  same  transaction  a  series  of  acts  one  or  more  of  wLich 
had  been  done  at  a  time  before  the  parties  to  the  sabaeqaent  acts 
had  anything  to  do  with  that  transaction. 

The  illastrations  to  the  section  seem  to  snggest  that  the 
persons  to  be  jointly  tried  mast  have  been  associated  from  tlie 
first  in  the  series  of  acts  which  form  the  same  transaction.  And 
this  appears  to  be  the  construe  ion  pnt  on  the  section  in  the  cases 
of  Queen-Empi'eBB  v.  Fakirappa  (1),  Queen-Empress  v.  Doida'ia 
Dhondi  (2),  Queen  Empress  v.  Chandhisingh  (3).  In  Dlshnu  Bantoar 
v4),  indeed,  it  was  definitely  held  that  a  thief  and  the  receiver  from  Lim 
could  not  be  jointly  tried.  And  this  decision  was  referred  to  witlioat 
any  expression  of  dissent  or  disapproval,  by  the  Calcutta  High  Court, 
in  Kara  Kalal  Y,  Ram  Charan  Pal  {5).  But  in  that  case  the  Coart 
held  that  the  misjoinder  was  a  mere  irregularity  which,  under  s.  537, 
was  not  fatal  to  the  proceedings. 

The  case  of  Bishnu  Banwar,  however,  has  been  considered  by  a 
Bench  of  this  Court  in  Emperor  v.  Balahhai  Hargovind  (6).  In  that, 
case,  which  was  not  cited  in  argument  in  the  present  case,  the  Court 
expressed  its  inability  to  concur  in  the  view  taken  in  BUhnu  Banwar  t. 
Empress,  And  though  the  case  of  Bishnu  Banuxir  may  show  that  s. 
239  is  at  least  patient  of  the  coostruction  there  put  on  it,  the  ruliog 
in  Emperor  v.  Balahhai  must  be  accepted  in  this  Court  as  binding 
on  us  as  a  decision  that  a  thief  and  the  receiver  from  him  may  be 
tried  together.  It  is  true  that  in  the  present  case  Sahebdin  and 
Jethalal  were  not  respectively  thief  and  receiver  from  the  thief.  In 
view  of  the  forcible  reasoning  in  Emperor  v.  Balahhai  and  the  weight 
due  to  the  learned  Judges  who  decided,  it,  if  not  the  long  established 
practice  to  which  it  refers,  I  am  unable  to  hold  that  the  provisions 
of  s.  239  were  necessarily  inapplicable  to  the  joint  trial  of  Sahebdin 
and  Jethalal.    But  I  do  not  think  that  t^e  case  of  Balahhai  disposes 

(i;    (1889)  15  Bom.,  491«    (2)    Cr.  K.  30  of  li$97 ;  RaUnlal's  Uarep.  Cr  C.  92i. 
(3)    (1887;  U  Cal.,  395.  (4)    (1896)  1  C.  W.  N.  35. 

(5)    (I90J)  28 Cal.,  10.  .  (G)    (190t)  G  Bom.,  L.  B.  5J7. 
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of  the  question  whether  the  joint  trial  of  Eila  Ranchhod  and  Jethalal 
was  sustainable.    The  reasoning  in    Emperor  v.   Balabhai    does  nov 
appear  to  touch  that  question.    For  that  reasoning  merely  connects 
the  series  of  acts  as  forming  the  same  transaction  on  the  ground  of  the 
receiver's  guilty  knowledge  or  belief  as  to  the  offence  which  he  knows 
or  has  reason  to  believe  has  been  committed.    But  in  the  present  in- 
stance no  knowledge  or  belief  as  to  any  dishonest  receipt  by  Eila 
Banchhod  (the  third  accused)  is  imputed  by  the  prosecution  to  Jethalal. 
It  is  not  suggested  that  either  of  them  had  the  least  cause  for  suspecting 
that  the  other  had  committed  an  offence,   much  less  that  there  was 
preconcert  or  any  association  or  connection  of  any  kind   between  them. 
However  reasonable  it  may  be  to  connect  the  receipt  by  Jethalal  with 
the  receipt  by  Sahebdin  as  one  transaction,   on  the  ground  that  the 
knowledge,  or  reason  to  believe,  imputed  to  Jethalal,  involved  a  know- 
ledge of,   or  reason  to  believe,   in   Sabebdin^s  guilt,  it  is  impossible  to 
apply  that  reasoning  to  connect  Jethalal   with   Kila   Ranchhod  from 
whom  Jethalal  received  nothing  and  with  regard   to  whom  it  is  not 
suggested  that  Jethalal  had  any  knowledge,  acquaintance  or  connection 
whatsoever.    The  Qovernment  Pleader  has  not    suggested    or  urged 
that  there  is    such  'connection.    The  only  argument  adduced  on  behalf 
of  the  Crown  is    that  the  accused  Jethalal  is  not  shewn  to  have  been 
prejudiced  by  the  joint  trial.    This  may  or  may    not  be  the  case. 
Mr.  Justice  Russell  points  out  reasons  for  believing  that  the  complexity 
of  the  trial  by  the  introduction  of  disconnected  incidents   was  pre- 
judicial to  the  defence.    The  question  is,  however,   one  of  principle 
and  if  the  procedure  in  this  case  is  to  be  accepted  as  correct,  innumer- 
able disconnected  incidents  might  be    imported    into  a  case  which 
would  render  it  almost  impossible  for  an  innocent   person  to  know 
when  evidence  adduced  had  any  bearing  on  the  case  against  himself. 

But  when  once  it  appears  that  a  joint  trial  is  not  warranted  by 
8.  239,  and  that  consequently  s.  233  hiis  been  contravened,  the  question 
whether  the  joint  trial  is  a  mere  irregularity  Pot  fatal  unless  accused 
be  prejudiced,  can  now  no  longer  be  entertained.  For  that  question 
has  been  answered  in  the  negative  by  the  highest  Judicial  authority 
to  which  the  Courts  in  India  are  subject.  In  the  case  of  Subhramania 
Ayyar  v.  King  Emperor  (1)  the  Privy  Council  declared  that  the  dis- 
regard of  the  express  provision  of  law  in  s.  233  as  to  the  mode  of 
(1)    (1901)  25  Mad.  61,  3  Bom.  L.  R.  540. 
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trials  was  not  a  mere  irregularity  which  could  be  remedied  under  8. 
537  and  the  cases  of  Abdur  Rahman  and  Keramat  (1)  and  Karu 
Kalal  and  Ram  CJiaran  (2)  to  the  contrary  are  overruled. 

The  inevitable  result  appears  to  be  that  the  proceedings  of  the 
Magistrate  were  illegal  and  a  nullity  It  follows  that  there  has  been 
no  trial  within  the  meaning  of  the  Code,  and  that  the  proceedings  of 
the  Sessions  Judge  in  appeal  ending  in  the  acquittal  of  the  accused, 
are  also  a  nullity,  as  based  on  evidence  not  recorded  in  a  legal  trial. 
It  is  open  to  this  Court  under  clause  (a)  to  s.  423  in  an  appeal  from 
an  order  of  acquittal  to  reverse  such  order  and  to  order  that  the 
accuaed  be  retried.  But  in  the  present  case  no  such  order  is  neces- 
sary, or,  as  it  seems  to  me,  even  possible.  There  has  been  no  legal 
trial.  There  has  therefore  been  no  legal  acquittal  and  there  is  therefore 
neither  appeal  against  acquittal  nor  acquittal  to  reverse,  and  the  question 
whether  the  accused  should  now  be  legally  tried  is  a  question  not 
for  judicial  decision  but  for  the  consideraiion  of  the  authorities  with 
whom  it  rests  to  proceed  with  a  prosecution.  I  do  not  think  it 
desirable  therefore  to  offer  my  commeats  on  the  merits  of  a  case  which 

I  concur  with  Mr.  Justice  Russell  in  holding  has  not  been  legally 
tried. 


(7  Bom,,  L.  ft.,  562.) 

IN  THE  UIGII  COURT  OF  JUDICATURE  AT  BOMBAY. 

April  19    [CRIMINAL  APPEAL  No.  537  op  1904.]    1905. 

Present:— Mr.  Justice  Russell  and  Mr.  Justice  Batty. 

EMPEROR  V,  BHIMDE  PANDU  DEOLI. 

Penal  Code   [Act   XLV  of  1860),  Sec  S72— Minor— Diapoaing  of  for  the  p«rpo«fi 
of  frottiluticn. 

The  offence  made  punishable  by  s.  312  of  the  Indian  Penal  Code  is  complete  when 
the  person  intending  that  a  minor  should  be  employed  or  used  for  the  purpose  of 
proetitation  or  for  any  unlawful  or  immoral  purpose  or  knowing  it  to  be  likely 
that  such  minor  will  be  employed  or  used  for  any  such  purpose,  intentionally  places 
the  minor  in  a  position  calcalated  to  bring  about  the  result  intended  or  known  to 
be  likely.  If  such  a  change  in  the  position  or  circumstances  of  the  minor  has  bee 
effected  with  such    knowledge  or  intention,   it  is  quite  immaterial  whether   third 

(1)    (1900)  27  Cal.  839.  (2)    (1900)  28  Cal.  10. 
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persons  have  or  have  n»t  olweryed  any  ceremonies  recognised  by  custom  as  necessary 
to  give  prostitutes  a  particular  status.  The  offenee  consists  in  the  intentional  or 
conscious  exposure  of  the  minor  to  the  danger  of  degradation. 

The  facts  appear  sufficiently  from  the  judgment. 
Mr.  D.  17.  Pilgamkar,  for  accused  Nos.  1,  5  and  7. 

Rao  Bahadur  Vaaudev  J,  Kirtikar,  Government  Pleader,  for  the 
Crown. 

Per  Gurlani-— Bhimde  Pandu  Deoli  No.  1,  grandfather  of 
Tesle,  9  years  old,  Mukund  Pandu  Deoli  No.  2  and  Radha,  wife  of 
Mukund  No.  .*),  parents  of  Jange,  13  years  old,  Janki,  widow  of  Ram 
No.  4,  mother  of  Chandri,  14  years  old,  Radha,  widow  of  Pandu  No.  5, 
mother  of  Shanti,  15  years  old,  Chandre,  mother  Sun dra  No.  6,  mother 
of  Jange,  15  years  old  and  Sundre,  mother  Jange,  granddaughter  of 
Jange  were  charged  with  the  offence  of  disposing  of  5  girls  under  the 
age  of  16  years  with  intent  that  they  migLt  be  used  for  the  purpose  of 
prostitution  under  s.  372,  Indian  Penal  Code.  No,  2  is  broths  of  No.  1 
and  3  the  wife  of  No.  2. 

Stated  shortly  the  case  for  the  Crown  is  that  on  17th  March  accused 
No.  2  went  to  the  Patel  and  complained  that  he  was  going  to  have  the 
Shej  ceremony  performed  on  some  4  or  5  girls  and  that  the  gowkara 
of  the  village  were  unwilling  that  it  should  be  performed.  No.  2 
asked  the  PaleVs  assistance.  On  the  1 8th  March  at  the  houses  of  Nos» 
1,  2,  5,  and  7,  the  **  Punyahavachan"  ceremony  was  performed  and 
a  procession  went  to  Bhavani's  temple.  The  gowkars  however  did 
not  allow  the  procession  to  enter  this  temple  and  accordingly  the 
procession  went  to  the  Mahuli  temple,  but  not  into  the  inner  shrine 
which  was  locked.  On  the  19th  March  the  inner  shrine  of  that  temple 
having  been  opened,  all  the  girls  went  in  with  a  Bhat  who  per- 
formed certain  chants.  All  the  accused  were  in  the  outer  part 
of  this  temple  then.  Presents  were  made  to  and  garlands  put  upon, 
the  God, 

The  case  for  the  defence  put  shortly— which  it  was  not  in  the 
argument  before  us— is  that  though  no  doubt  there  was  an  intentioii 
on  the  part  of  the  accused  to  dispose  of  the  girls  as  Bhavanis ;  yet 
that  as  the  gowkars  objected  on  the  ground  that  the  girls  were 
minors  this  intention  was  abandoned  ;  but  that  the  girls  themseheii 
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contrary  to  the  wishes  of  their  parents  and  guardians  went  on  tbe 
19th  and  perfomied  the  necessary  ceremonies  at  the  temple  in  a 
condition  of  religious  frenzy. 

We  have  to  see  which  of  these  cases  is  correct. 

On  the  17th  March  accused  No.  2  made  the  following  statement 
to  the  Patel  upon  which  the  Patel  made  the  following  report  on  the 
same  day : — 

Statement  of  Mukund  Pandu  Deoli  No.  2 : — In  my  house  there 
are  my  daughter  and  those  of  my  sister  whose  age  is  about  16 
years  and  according  to  our  custom  we  have  fixed  18th  March 
1903  to  make  them  Bhavanis  by  performing  the  Shej  ceremony.  If 
we  do  not  do  so,  then  there  will  be  danger  to  our  services  and  people 
will  obstruct  us  in  admitting  us  into  their  society.  On  tbe  fixed  date 
we  shall  (go)  to  the  temple  and  garland  the  deity  and  the  girls  will 
be  Bhawanis  according  to  the  religion  of  the  Bhawanis.  The  gowkars 
of  this  village  propose  to  obstruct  us  and  threaten  us  that  if  we  go 
into  the  temple,  there  will  be  a  big  fight.  So  according  to  their  threats 
there  is  a  chance  of  a  big  fight.    So  I  report  the  matter  to  you. 

Report  of  the  Police  Patel  of  Shiravde  to  the  Chief  Constable  of 
Vengurla:— Mukund  Pandurang  Deoli  Shiravda  states  in  writing 
that  he  intends  to  perform  the  Shej  ceremony  of  his  girls  in  tbe 
temple  on  18th  March  1903,  and  that  on  that  occasion  the  gowkars 
threaten  to  make  a  fight.  The  statement  is  herewith  forwarded.  From 
the  inquiry,  .it  appears  that  there  is  a  chance  of  a  quarrel  taking  place. 
So  please  do  the  needful.  * 

The  above  two  documents  show  that  accused  No.  2  intended  to 
dedicate  some  girls  to  be  Bhavanis.  But  before  dealing  with  tbe 
evide9(^  which  is  very  voluminous  we  desire  to  protest  a^^ainst  tbe 
way  in  l^^hich  it  has  been  recorded  by  the  Magistrate.  Marathi  words 
have  been  interjected  all  throughout  the  record  and  no  translation 
of  them  given.  Tbe  Magistrate  ought  to  know  that  if  he  records 
evidence  in  English  he  should  do  it  in  that  language  throughout. 
The  result  has  been  that  this  case  has  given  the  Court  a  great  deal 
more  trouble  than  it  deserves.  Again  the  Magistrate  in  recording  (be 
evidence  has  given  practically  no  English  dates  which  he  should 
have  done. 
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..  ■  .{After  ^i6cMfi6ii>g  in  dtetail  the  fevidcijce  in  ihla  ease/  liir  'Lofddilff 
conlidued*— ]     -r  ^     '      '    — •...,     .    •:  •'      -  >■    »■     '?  ••      i  — o-   ♦>•*  j 

In  this   mass   of  evidence  of  a  contradictory   cuaracter   it   is  not 
Hifiv  to  c6nje  to  a^onclusion  as  to  all  tjie  detatls.:    We  iiiiLkr'  lrow6ver  it 
is  proved   that  all   the  accused   took     part     in     the     issuing    of.^  tW 
invitatwns;   that  0  girl  whp  becomes  a  Bhavani^  there W,   becomes  a 
pfO|ii^i|te  ;  Jjiat  all  tbf  accused  were  desirous^of  .thqse  5  girls^  b<jcoining 
such  and   that  considerable   difficulty   was   put   in   their  wny   bjr^  tjje 
attitude  of  the   gowkars.     We  do  not   believe   that  the  latter   threw 
obstacles   in    the  way   by  of  tiro  girls  being  under  10  years  of  age  or  on 
any  moral  grounds,   but  that  they   wanted   the  Bhavanis  to  enter  into 
agreements  with   them  with   regard   to   tneii:  lands.     We  find  that  the 
accused  intended    to   dihppse  ][\5C^.,did  >  d^spqse  .of;  tiirse; -girls; ;{or  the 
purposes  of   prostitution,   although   some  of  them  mny   not  have  been 
•pr^nt  at  the  actual  ceremony   of  garlanding   the  deily.  ,  Wedoliot* 
believ^jiigu.tJ4etljeory  of;  the   defence  tliat^jtl^es^^^  girl*  in   9,  "religious 
frenzy'*   went  to  the  temple  on  the  10th  March  without  the  knowledge 
of  the  accused.     As  regards  the  accused   No!   1  however  the  evidence 
of  witness^  No.   43^Balkri3h.ia)   throws  grgat.  doubt  .upon  tj^e- age  of 
.t^e.  girl  Yesle,   and.,,  we  give    hi qi,  tJ\Q^.  benefit,?  of.  the  doubt.     XJi*^ 
Magistrate  entirely  erred   in  holding  that  .as  tho  .Shej  cereman)fri>^ 
not  been  performed  and  all  the  other  somewhat   intricate   perforniances 
gone  thrOyUgh  in   detail,  the  accused  were  not  guilty.  ^^  We  aye  sati^fig^ 
Jhat  the   apcug^d   did.  quite  enough   to  constitute,  a   dispjop^l,  pi,  Uw 
girls  for  ^he  purposes  of  prostitution  within  s.  372,. Indian  PenM  Code*'. 
We  are  of  opinion  that  the  offence  made  nunishable  by  S/ 3J2  of 
the  Indian  Penal  Code  .js  complete   when  the  p^r^son^  i^tendi^ig  that 
minor  should  be  employed  or  used  for  the  purpose  of  pfostitution''6r''f6r 
^any  unlawful  or  immoral  puroose,  or  knowing  it   tO;  be  Ukcly  tiat  such 
•kiniEor  will  be  eroployed^or  used;:for  auy.  ebqJi  .  purppse  ib4ei)ti(^«|l]y 
places  tke  niinpr.in  a  positron  palcwlated  tOr  teing  Jibcuti  the-j^^illtriii- 
^tended.orknpwjai  to  be  likely.     It  su^h  a  change  i)^  the  pp|^uip?n^or 
circumstances  of  the ^mi nor;  has  bpenj?ffected  syith  §uch^pD^leLdgQ,Q^^inlj^- 
tion,   it   is   in  our    opinion   quite   immaterial   whether   third   persons 
^haveorhave  not  observed  any  cerembnies  recognised 'by  ciftUdm  as 
*nece88af  J  to  give  prostitutes  ■  a-  particular  status.   -The  ottetffe'e  cdiiiifets 
Un  ih^iliteikitional  6r  cbbscious  exposure  •  of- t be  ininor  td  ih^^^iiget  of 
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degradationi.    If  the  accused  did  all  they  ootfld  to  eipose  the  mioors  to 
such  danger  it  appears  to  us  quite  immaterial  whether  the  eOatbmary 

ceremouial  accompaniments  were  actually  comptetea  c^  not. 

* 

^^e  therefore  reject  the  appeal  against  the  acquittal  of  accoeed 
No.  1. 

We  convict  the  other  accused  of  the  offence  with  which  they  m 
charged  under  s.  372  of  the  Indian  Penal  Code  and  sentence  item  to 
six  months'  rigorous  imprisonment  each. 


(7  Bom.L.B.,566.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  BOMBAY. 

June  15   [CRIMlNALREVISIONKo.  100QF1905.]    1905. 
Pnseitf :— Mr.  Justice  Russell  and  Mr.  tTugtice  Chandavarkar. 
EMPEROR  V.  RAJESAHEB  IMAMSAHEE 

Primmtr'B  Act  (til  o/ 1900)  Sec  iO-Wgh  CouH- Local  G99emmeiU-Untr 
'by  the  High  Court  to  the  Local  Ooternment  to  procure  attendance  of  a.  prieomer  in  tkt 
Kolhapur  State  to  an9%cer  a  charge  in  Britieh  territory. 

The  High  Orart  of  Bombay  refosed  to  addrett.  a  letter  to  the  OorennneDt  of 
Bombay,  ander  8.  40  of  the  Priopnera  Act  100,  reqnestiDg  them  to  ask  the  Kolbtptr 
Durbar  to  permit  a  prteoner  who  was  in  prison  in  that  State  to  cooie  out  ol  jail  to  an- 
iw^r  ehargea  ia  a  crimiaol  proceeding  pending  againat  him  in  the  British  temtoiT? 

This  was  an  application  made  by  the  District  Magistrate  of 
Betgatim,  under  s.  40  ol  the  Prisoners  Act  1900. 

One  Rajesaheb;  who  was  senring  out  his  sentence,  in  the  Kdba)W 

Stste  Jail)  was  charged  with  offences  under  ss.  379  and  411  of  the 

Indian  Penal  Code,  before  the  Court  of  the  Cantonment  Magislnte 

'  of  Belgaum.    The  presence  of  the  accused  in  the  Belgaum  Court  was 

necessary  to  answer  the  charges  brought  against  him. 

The  District  Magistrate  of  Belgaum,  therefore,  applied  to  tbe 
Qtgh  Court,  under  s.  40  of  the  Prisoners  Act  1900,  and  moved  H 
*'  (o  writ6  to  tbe  Oov^mment  of   Bombay    iu  order  that  the   mi 
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QoTeniBieiit  may^  direct,  thie^.  ?^ov$l  of  the  above  named  |>ri80kier  to 
Belgamn  foe  being  plaeed  bpfore  the  Cioart  of  the  Cantonment  Magistrate 
of  that  place." 

Rao  Bahadur  Vdiudeo  J.  Kirtikar,  Government  Pleader,  Sat 
the  applicant. 

Per  Glirlan«— ^The  (Government  Pleader  l^ppliea  to  na  to 
address  a  lette^r  to  the  Government  of  Bombay  requesting  them  to 
aak  the  Kolhapnr  Darbar  to  permit  a  prisoner  who  is  in  prison  in 
that  State  to  o6me  out  of  jail  to  answer  a  charge  in  a  cer|ain  proceeding 
pending,  against  him  in  the.  Britisn  Territory.  The  application  waa^ 
made  nnder  section  40  of  Act  III  of  1900,  which  runs  as  follows :  — 

^  *'  Where  a  person  is  conftiied  in  a  prison  beyond  the  local  limits  of  the  appellate 
Xnrisdiction  of  a  High  Ooari,  any  Jiidge  of  saoh  ObaVt  may,  if  he  thinks  that  soch  per- 
MO  ahouhl  be  removed  nnder  this  part  for  the.  pmrpoaea  of  aaaw^njig  ^.dmirgb^o!  an 
off'^noe  or  of  giving  evidence  in  any  criminal  matter  in  soch  CTomi  or  in^any  Conti 
subordinate  thereto,  api^y  in  writing  to  the  Local  Qovernment  of  the  territortea  with- 
in  which  the  prison  is  situate,  and  the  Looal  Ooveicment  may,  if  it  thinks  fit,  direct 
that  the  person  be  so  removed,  subject  to  such  rule^  legulating  the  escort  of  prisoners 
as  the  Governor  General  in  Council  may  prescribe.*' 

Bat  having  regard  to  the  deGnition  of  "  Local  Government*' 
in  the  General ,  Clauses  Act  X  of  1897  we  are  of  ofHnion  that 
iheKolbapur  Durbar  is  not  "the  Local  Government  of  the  tei^|qDe(|  , 
within  which  tbd  4>rison  is  situate  "  within  the  meaning  of  that  Sectiopf^ 
We  consequently  are  unable  to  comply  ^ith  the  request  of  the  QoyerjatncQl 
Pleader,  who  must  take  siich  other  steps  in  the  matter  as  ho  >Oay  b^ 
advised. 


{11  Bur.  L  B.,  2^7.) 

IN  THE  CHIEF  COURT  OF  LOWEA  ^RMA. 

May  19   [CRIMINAL  REVISION  No.  333  qf  1903.3    1905. 

Present  t -Mr.  Justice  Fox. 

ipNUtOI^'-^AVpuoAHT  V,  LIPYIN,— Rksposwoit. 

Pt^hki^  ^^SMt  )po990$9ion  of  gptritB  iitd  U^qt  in  exeeu  of  tptfified  ^timKi- 
fiM  «oi  applhi^e  to  jWl^MMn  for  prhaU  um^w^^anftig  of  uord^  **  jpricuU  imo  *'-r 
•II  uUt(fation  ^  ateuted  that  foreign  ^irit  or  foreign  fermented  liquor  in  hie  popeeey 
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9't6n''i^fdf:htn  pritfateuskayid  rJt  for  sdle-^onin  6h^ prMet^um' to^onthff  td'kn 
fi-fdr^oU^metefUMeffwH  inexi4;%i%f  gp^fi^'ikafdUwawttc^iffin  fo^totfA- 
tion— Excise  Aet  (\o.  Xll  of  1896)  «  3  {\)  [n)  and  SO  (2).  .*. .  -,     .  ,^    •, 

1  .  ■  Stib^Bectioii  2  lof  ieclion  30  of  llje ,  Espise.  Act  (IXeDacte  ibM  IH^  proWbitioo 
,  against  possession  of  any  quantity  in  excess  of  specifitd  quantities  of  spiriuiad 
liquor  does  not  ezteud  to  the  possession  of  foreign  spirits  or  foreign  fermented 
ViinS'ij  pu9cbaied  by.  s  person  for  his  p^l^att^^hse  und  not  for  saW:  r:uti'ii  >^*J 
"^^  Tff^<?ordi  "private  ttse."  «fe  ni>t  iJonfine'^  to  the  Meabing  of -i^CTfflial 'e«- 
Wo^rtii*..  -  ■  v^'    -  .        ..  >,    ..->    -.J 

'^J^WTanNlbcurfed  aHeges  that'hny  foreign  spirit  or  any-  foreign  fenn^i^ied^JifiqiA' 
ipsW*  |<Wto«ioif  J?  for'bis  privatrnile  and  iidt  for -safc^  it  >  fofitbe  pmecgtiop 
toahow  that.bpilmaitjfotsale.    ...I  ,,        '5^     ..',  )x  f  '  ... 

Mer^  pOsaeasioh .  of   quantities  in  ezcesf  of  those  specified  in  cljiuse  («)  of 

aabaoction  1  of  section  3   of    the  Act.   is  not  spflScient  to  justify  a  conviction. 

'  •,.  «There  was  no^  evidence    in  this,  case Yebttttingi the  accased'a,  ail^gatioii  thatthf 

liquor  had  been  pnrohaaed.  lor  nae^ai  a  oeremonittl  feast.  s 

T.  F.  R.  McDdnnelJ,  Assislaiiffiov^rnnflteht  AdvCft^fe  Tor  the  Oromn.      '        -■    ' 

No  appearance  for  the  respondent.  -  ..    *         -  i    ..*   .    .  i 

The  proceedings  of  the  Magistrate  wpro  called  for  by  the  Court   ip  its  revisioail 
jurisdiction. 

J jifi^  r Fp|L|p; aI»— TLre^.  casfs  each  coDtouiin^  tw^vc r  quart  bottjes  of 
l^^jp^P^^^j^d  gpe  qase^^  CQ^tainipg'  f8  f][uart  .bottles  of  beer^  were  sent  to 
tbg^C^|g(^,  by  ^rajlw^y  u^der  ope  consignment  note;  A  servaot  ot 
thft  accupejti  tpQ^Sejivery  ofttLe  cases,  but  they  were  seized  by  an  Ki- 
cise  p^ge%pt  beio|"j8.^ihey  ,were  taken  from  tte  station,  liie  deience 
was  that,  although  all  the  cases  had  been  c6nsign88''*lb' hR  accttSl 
he  owned  only  one  dozen  bottles  of  the  beer,  the  other  bdtil&'^Ot 
spirits  and  b<>er  having  been'  pufCtalSed  by  three  other  Chinamen. 
Receipts  by  a  Rangoon  dealer  .made  Out .  in  four  different  Chinese 
names  were  .;prpd.9ci«d, .  and^  the  deftnoe,  story  ,^aa  theset  four  men, 
wj^en  in  Rangoon,  had  purchased  separate  lots  of  liquor  for  them- 
selves reB]3ectively  "bu>,  for'  conVeWience,  the  whokrquafc!t)ty  hjad  be^ 
consigned  to  the  accused,  j  Further  the  acQiis^d;  alleged  that  the  pur- 
chases wereinadgjjnth  a  view  to  the  liquoy  being  used  at  an  approaching 
festival.  '*^'     '^'     '    ^    ** 

^JChe.questioji^^  whetheiijtbo  sepairate,  receipJLa.){iecfi^  a.niqi^jbliQ^^^ 
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iiot>e  ccmsiclered.  Tho  Magistrate  has  held  thattbe  accused  ^aa  in 
.  jiossessiofi  of  the  whole  quantity  seized.  lie  says  that,  When  such  a 
quantity  of  liquor  is  found  on  a  man,  there  is  an  ^  obvious  presumption 
.thai  it  is  for  salo,  and  it  rests  on  him  to  overrule  the  pr^umption. 
Inhere  is  no  authority  for  such  a  presumption  being  drawn.  No  one 
would  ^ver. think  of  making  such  an  inference  in  the  case. of  aq  Euro- 
pean and  the  law  is  the  same  as  regards  the  Cbipaman  as  |t,is  for  the 
European.  Subsection  (2)  of  section  20  of  the  Excise  Act  (1)  enacta 
.that  the  prohibition  against  possession  of  any  quantity  in  excess  o| 
specifiecf  quantities  of  spirit  and  liquor,  does  not  extend  to  the  posseft- 
sion  of  foreign  spirit  or  foreign  fermented  -liquor,  purchased  by  .A 
person  for  his  private  use  and  not  for  sale.  The  words  ''  private  use  T 
are  not  confined  to  the  meaning  of  '',  personal  consumption  "  as  the 
Magistrate  seems  to  think  they  are.  A  Chinaman  is  at  liberty  to  possess 
foreign  spirit  or  foreign  fermented  liquor  for  the  use  of  members'^of  his 
•family,  or  to  treat  his  friends  fo  as  much  as  an  European  is.    ^^^yj 

If  an  accused  alleges  that  aiiy  foreign  spirit  or  forc^ign  fermentcH 
liquor  in  his  possession  is  for  his  private  use  and  not  for  sale^  it  is 
fo?  the  prosecution  to  show  that  he  has  it  for  sale.  Mere  possession  of 
quantities  in  excess  of  those,  specified  in  clause  (n)  of  subsection  (l)  of 
settion  3  of  the   Act     is  not-suDBoient  to  justify  a  conviction.  , 

Tht>re  was  no  evidence  in  this  case  rt^butting  the  accu8ed*S4illegi^ 
tion  tha'tiJfe  liquor  had  been  purchased  fpr  use  at  a  ceremonial  fejwili.i, 

I  set  aside  the  conviction  and  sentence  and  the  order  confisbatin^  the 
liquor  and  I  find  the  accuEed  not  guilty.  The  fine  paid  will  Be  refundf^d 
to  him  and  the  liquor  confiscated  will  be  delivered  up  to  hiiin,  or  if 'It  his 
been  sold,  its  value  will  be  paid  to  him.  •  -'^.V 

M       .    ..     u    .     .  r.J8  0, C,  p,  ^245.)     :     *        ^  '  \/        '  ' 

IN  THE  COURT  OF  JUDICIAL  COMMISSIONEP,,  At^OUDH;  . 
Junes  ^[CRIMINAL  APPEAL  No.  49  op  im.]  '  l£K)o, 

;    .'  \         f'    .'  Present  :^Mt.  Wells:    '      —    *     -•      -  - 

..  -^.i,  .1,'  .    ri.    ,       >  MAHABIR  r.  EMPERORi  -         >^^- 

Security  for  good  Jbehaviour — Order  of  J}eputy  J^agljifrat^acespting  Bteurity, 
DiMriet  Magi$traU*B  ordisr^  fxisud  without  notice  to  partiee,  eaneelling-^Cr^mtniil 
JVotiJitrf  Code^  m.  124,  \2S  and  l26-^)riminat  refntion. 
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The  applio^nt  waa  directed  by  a  Deputy  Magiatrate  to  furnlah  two  aeeori- 
tiea  in  Kb,  400  each  for  good  behaviour.  The  aecuritiea  were  foitbcnmiiiig  and 
were  accepted  by  the  Deputy  Magiatrate.  Somehow  the  matter  came  before  the 
Deputy  Commisaioner  who  on  the  ground  that  the  aecuritiea  were  not  aufficicDt 
cancelled  the  order  of  the  Deputy  Magiatrate  accepting  them  and  ordered  iiatee  of 
warranta  for  Ihe  applicant's  arreat.  ^ 

Uildt  that  the  order  of  the  Deputy  Commissioner  waa  inconaiatent  with  the 
apiril  of  aection  125  read  with  aections  124  and  1S6  of  the  Code  of  Crimiaal 
riaacdatn  and  waa  illegal.  If  be  waa  diaaatisfied  with  hia  avbovdinale'a  inquiry 
aa  to  the  inaofficiency  of  the  aeenrily  he  should  have  held  such  inquiry  aa  helbouglit 
neoeaaary.  after  notice  to  the  parties  concerned,  and  reported  the  matter  to  the 
Court  of  the  Judicial  Commissioner.  The  law  gave  him  no  power  to  deal  with 
it  himaelf. 

For  Applicant.— Mr.  S.  P.  Kain. 

For  Crown.— The  Oovernment  Pleader. 

^M%m  0*  J*  G*--Thi8  is  an  application  to  set  aside  the  order  of 
Mr*  L.  C,  Porter,  Deputy  CJommissioner  of  Oonda. 

The  applicant,  Mahabir,  had  been  directed  by  a  Deputy  Magiatrate 
to  furnish  two  securities  in  Rs.  400  each  for  good  behaviour.  The 
sureties  were  fortbcojiing  and  on  the  23rd  of  March,  the  Deputy 
Magistrate  accepted  them.  Somehow  the  matter  came  before  the 
Deputy  Commissioner  who,  on  the  8th  of  May,  recorded  that  the 
property  of  the  sureties  was  mortgaged  and,  after  giving  some  details 
of  the  value  of  the  property  and  the  mortgages,  observed,  "  Con- 
sequenUy  the  shares  are  not  sufficient  to  find  (sic)  the  required  surety. 
I  cancel  the  order  accepting  them;    Warrant  wiU  issue    for    Mahabir's 

arrest." 

1%  is  contended  for  the  applicant  that  the  Deputy  Commissioner 
had  no  power  to  pass  this  order.  TheOpvemment  Pleader  states  that 
he  is  instructed  to  say  that  the  order  is  justified  by  section  125  of  the 
Criminal  Procedure  Code. 

Now  the  order,  which  is  badly  worded,  and  is  indeed  hardly 
English,  does  not  purport  to  cancel  the  bonds.  What  I  suppose  it 
^eans  is  that  it  cancels  the  Deputy  Magistrate's  order  accepting 
;i)iiltliamman  Singh  and  Sheo  Ratan  Singh  as  sureties. 
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For  such  to  order  there  is  clearly  no  authority  in  the  law  and  at  any 
rate  it  was  passed  without  any  regard  to  proper  procedure.  It  seems 
to  have  been  absolutely  ex  parte. 

Only  last  year  in  the  cafce  of  King  Emperor  v.  Parmeghur  (1)  it 
was  indicated  by  this  Court  that  when  sureties  are  tendered,  a  Magistrate 
should  not  refuse  to  accept  them  simply  on.  an  unfavourable  report  by 
the  Police,  without  giving  notice  to  the  person  who  has  tendered  them, 
and  giving  both  him  and  the  Police  an  opportunity  of  adducing  evidence. 

The  same  priiiciple,  of  course,  applies  in  this  case,  only  with  /orreater 
lorce,  ns  the  sureties  had  been  accepted.  The  Deputy  Commissioner 
.woidd  not  have  fallen  into  the  error  he  has  if  he  had  taken  the  trouble, 
as  every  District  Magistrate  in  Oudh  should,  to  keep  himself  acquain- 
ted with  the  rulings  of  this  Court  in  criminal  cases.  The  order  of  the 
Deputy  Magistmte  should  not  have  been  arbitrarily  cancelled  without 
notice  to  the  afiplicant  and  the  sureties.  But  taking  it  that  the  Magistrate 
<did  believe  himself  to  be  acting  under  section  125  of  the  Criminal 
Procedure  Code  and  that  that  order  is  one  cancelling  the  bonds  given 
by  the  sureties,  I  do  not  think  that  it  is  a  legal  order. 

I  have  only  been  able  to  find  one  authority  which  touches  the  question 
of  law  involved.  In  the  case  of  Empress  v.  Ram  Lai  Aehfit}ya  (2)^  a 
District  Magistrate,    purporting  to  act  under  section   125,  cancelled 

'the  bonds  of  two  persons  which  had  been  accepted  by  his  ^(^iecessor 
as  security  for  good  behaviour.  The  Sessions  Judge  of  IAliku]?ii 
reported  the  case  to  the  High  Court  on  the  ground  that  section  125  as 

'  then  worded,  only  applied  to  bonds  executed  for  keeping  the  .  peace*; 
and  when  the  Magistrate  pleaded  that  he  had  been  acting  under 
section  122,  it  was  pointed  out  that  that  section  did  not  authorise  a 
Magistrate  to  require  fresh  security,  because  he  was  dissatisfied  with 
the  security  already  accepted.  The  Calcutta  High  Court  agreed  with 
the  Sessions  Julge's  views. 

*  It  may  bo  said  on  the  authcmty  of  this  caflps  that,  the  law  having  been 
altered,  and  it  being  open  to  a  Magistrate  to  cancel  a  bond  executed 
for  good  behaviour  as  for  beeping  the  peace,  the  order  of  the  Deputy 
Commissioner  of  Goda  is  justified.    But  it  does  not  appear  that  the 

(1)    7  0.  C.  113.  (2)    1  0.  W.  N.,  894. 
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learned  SeBsioiu  Jadge  of  Banknra  looked  at  ibe  cosd  from  what  veems 
id  me^ihd  proper  point  of  view  nor  did  the  HoBoi&tablfe  Jadges  of  the 
High  Court  go  into  it  minutely,  as  the  order  repotted'  by.  the  Sesaiona 
Judge  wqs  obviously  wrong  under  the  Inw  as  it  then  ^(ood.  It  ia  neces- 
sary to  exatpine  the.  position  which  wjction  125^  occupies  in  the 
Ciiminal  Procedure  Code  Section  124  deals  with  cases  ini  which, 
when  a  person  has  Decu  imprisoned  for  failing  to  give  security  and  no 
lM}nd  has  been  executed,  the  Magistrate  mpy  order  him  fo  be  dis- 
charged. Section  12G' deals  with  cases  in  which  the  surety  wished 
to  withdraw  and  to  hate  the  bond  cancelled^  and' it  lays  4own  th^  pro- 
|*edure\^hich  is  to  be  adopted   when   such 'security,  becoines  usclesfe  N 

owing  to  the  withdrawal  of  the  surety.  Section  125,  coming  between 
these  two  sections,  appears  to  apply  to  cases  in  which  a  bond  has  been 
Executed  and  the  District  Magistrate,  thinking  it  no  longiir  n^c^^r^r 
ihftt'  the  accused  person  should  be  bound  over,  cancels  the  b6fad;  tb<ib 
^discharging  hfm  and  his  surety  from  all  liability.  -  :I£  it  Irad  been 
iKititeniplat^  by  the  Legislature  that,  acting  under  '  thia<'sectiotf,- a 
•District  Magistrate  should  cancel  any  bond  -  which  li^  been  accep(6i 
by  one  of  bis  district  staff  and  require  the  accused  person  to  furnish 
fi>efh  secufity,  there  would  surel)^  have  bcfjn  some  pro^visions  attached 
to  section  125,  such  as  there  are  to  section  126,  as  to  what  is  to  Le  done 
when  a  bond  has  been  cancelled. 

TheorJer  of  the  Dv*puty  Commissioner  of  Gjnda  under  revision 
'is  ill  my  opinion  inconsistent  with  the  spirit  of  section  '125,  read  with 
sections  124  and  126.  If  he  was  dissatisfied  with  his  subordin9/e.*s 
inquiry  as  to  the  insulBciency  of  the  security  he- should,.  L  think, 
' have. held  6uch  inquiry  as  he  thought  necessary,  -aftcfr  notice  to  the 
. par ti{|S  concerned i  and  reported  the  matter  to  this  Court.  The  law 
'  gaye  hi<t>  no  power  to  deal  with  it  himself. 

'In  theab6ve  view  I  set  aside  the  order  of  the  Deputy  Commissioner 
and  direct  that  the  security  be  maintained  subject  of  course  to  ady 
;orders  that  m'arhie  passed  on  another  application  which  has  bieen  filed 
■,by  the  applicant  for  revision  of  the  order  requiring  him  to  furnish 
aepurity..    '  v     ,       . 
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(8  0.  0.  p.  241) 

IN  THE  COURT  OF  JUDICIAL  COMMISSIONER,  AT  OUDH, 

May  25    [CRIiMINAL  REVISION  No.  44  of  1905,1    1905. 

Present  :—TAr.    Wells. 
SRIDHAR  V.  EMPEROR,  THROUGH  MUNICIPAL  BOARD,  FYZABAD. 

N.-W,  P  and  Oudh  Municipalities  Act  1  cf  1900, 8.  147— Building  erected  tcith- 
out  eanction — Seeond  prosecution. 

One  B.  D  built  a  vrall  without  the  permlsaioa  of  the  Municipality  where  the 
house  was  situate.  B.  D  was  therefore  prosecuted  under  s.  87  of  Act  I  of  1900 
(the  Municipalities  Act)  and  convicted.  Ho  was  sentenced  to  pay  a  fine  of  Rs.  20, 
but  the  Magistrate  trying  the  case  did  not  impose  a  recurring  fine.  During  the 
pendency  of  these  proceedings  the  house  was  transferred  by  fi.  D  to  a  minor  of  whom 
8.  D  the  applicant  was  the  guardian.  After  a  termination  of  the  above  proceedings, 
the  Municipal  Board  again  lodged  a  fresh  n<)ticc  and  ordered  the  applicant  to  pull 
down  the  wall.  On  a  disobedience  of  the  notice  the  guardian  was  prosecuted  and 
convicted. 

Ueldf  that  in  face  of  the  proirloua  conviction  no  subsequent  conviction    of  the 
appliciot  was  permissible.    Tua  mjixim  of  "  nemo  debet  bis  vexari  was  applied. 
For  Applicant.— Pandit  Gokaran  Nath  Miara. 

For  Opposite  Party. — The  Government  Pleader, 

W^IISy  A«  J«  C«-— This  IS  an  application  for  revision  of  an  order 
of  the  Sessions  Judge  of  Fyzabad,  refueiog  to  interfere  in  revision 
from  an  order  of  Qvzi  Azizuddin  Ahtuad,  Deputy  Magistrate  of 
Fyzabad. 

The  facts  were  that  one  BiJya  Dhar  built  a  wall  without  permission 
of  the  Municipality  more  than  3  years  ago.  He  was  served  with  notice 
under  section  87  of  the  Municipal  Act  to  demolish  the  wall.  He  did  not 
comply  and  was  ultimately  on  the  ISth  March  1904  fined  Rs.  20.  The 
Magistrate  who  convicted  him  did  not  impose  a  recurring  line  in  the 
eventof  the  wall  not  being  demolished  after  the  conviction  of  Bidya  Dhar, 
and  he  gave  his  reasons  for  not  doing  so  namely  that  the  wall  was  in 
a  lane  where  it  apparently  did  not  affect  any  one  and  had  been  con- 
structed long  ago. 

The  Municipal  Board  of  Fyzabad  took  no  notice  to  have  this  order 
modified.  The  property  was  apparently  during  the  pendency  of 
these  proceedings  sold  to  a  minor  whose  guardian  is  the  applicant 
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before  ibis  Court.  On  tbe  16th  December  1904,  tbe  Municipal  Board 
served  the  guardian  with  notice  to  pull  down  this  wall  and  as  ho  did  not, 
he  has  been  prosecuted  and  fined  under  section  147  of  the  Municipal 
Act. 

In  my  opinion  the  matter  was  concluded  by  the  punishment  of 
Bidya  Dhar.  Tbe  Magistrate  who  dealt  with  the  case  was  of  opinion 
that  Bidya  Dhnr  was  sufficiently  punished  for  his  insubordination  by 
a  fine  of  Rs.  20  and  did  not  insist  on  the  demolition  of  the  wall  or  inflict 
the  penalty  of  a  recurring  daily  fine.  If  the  Board  was  not  satisfied  with 
this  decision  they  should  have  taken  it  up  to  a  superior  authority. 
They  have  in  my  opinion  no  right  now  that  the  property  has  passed 
into  other  hands  to  demand  the  demolition  of  the  wall.  The  principle 
of  ixemo  debet  bis  tx'xari  applies. 

I  allow  this  application,  set  aside  the  conviction  of  the  appellant, 
and  direct  that  the  fine  if  realized  be  refunded. 


(LL.IL3l'Calc.6rj4.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 
April  4    [CRIMINAL  REVISION  No.  127  of  1905.]    1905. 

rreaciU; —Mr  Justice  Henderson  and  Mr.  Justice  Geidt. 
BUAGWATE  SAHAI  r.  EMPEROR. 

Penal  {Cjie  XLV  of  IS60),  bb.  2 J  d.  {0)  and  m- Public  Servant,  ich^her  a 
clerk  lo  a  Suh-Retjielrar  is—lUe^jal  Gralifieatiou—UegislraLion  Aet  Hi  1S77) 
88.6,  7.  10,1U12,  13,  /^,  69,6*1. 

A  clerk  or  a  mohorir  appoinled  by  a  Sub-Rcgidtrar  and  paid  out  of  an  allowance 
giren  to  the  Sub-Regiatrar  calculated  oa  the  nuinbsr   of  documants   registei'ed  is  not 
a  *  public  servant*   within  the  meaning  of  d.  (9),  of  s.  21   of  the  Penal  Code. 
The  material  facts  appear  from  the  judgment. 
Mr.  P,  L,  Uotj  and  Babu,  Lakshmi  Narain  Singh,  for  the  petitioner. 
The  Deputy  Legal  Remembrancer  {Mr.  Douglas  White),  for  the  Crown. 

H^lfd^rSOn  and  S^idt^  J  J.— This  Rule  raises  a  somewhat 
difficult  question  of  law,  namely,  whether  the  petitioner  who  has 
been  coiricted  under  section  161  of  the  Penal  Code  of  the  offence  of 
taking  an  illegal  gratification  is  a  '  public  servant'  within  the  meaning  of 
section  21  of  the  Penal  Code. 

The  petitioner,  who  was  a  clerk  in  the  office  of  the  Sab-Registrar 
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of  Bihpur,  was  found  to  have  taken  a  bribj  as  a  preliminary  to  catitihg 
a  document  to  be  registered.  It  is  necessary  therefore  to  consider  if  hat 
hh  position  was.  It  is  conceded  that  he  was  not  a  public  servant,  unless 
he  comes  within  the  description  "  officer  in  the  service  or  pay  of  Govern- 
ment or  remunerated  by  fees  or  commisaion  for  tha  performance  of 
any  public  duty*'  to  be  found  at  the  end  of  the  9th  clause  of  section 
21  of  the  Penal  Code. 

Part  II  of  the  Rcj^Istration  Acf,  HI  of  1877,  provides  for  the 
Registration  establishment.  Section  0  empowers  the  Local  Govern- 
ment to  appoint  such  persons,  whether  public  officers  or  not,  as  it  thinks 
proper  to  be  Registrars  of  the  several  districts  and  to  be  Sub-Registrars 
of  the  several  sub-districts  formed  under  the  Act ;  and  secticm  7 
declares  that  the  Local  Government  shall  establish  in  any  sub-district 
an  office  or  officers  to  be  styled  the  office  of  the  Sub-Registrar  or  the 
offices  of  the  Joint  Sub-Registrars.  Sections  10  and  11  deal  with  ihe 
appointment  of  persons  during  the  absence  on  daty  or  otherwife  of 
the  Registrar  from  his  district  or  in  case  of  a  vacancy  in  his  office. 
Section  12  deals  with  the  appointment  of  persons  to  act  during  the 
absence  of  the  Sub-Registrar  or  in  the  case  of  a  vacancy  in  his  office. 
Then  section  13  empowers  the  liocal  Government  to  suspend,  remove 
or  dismiss  "  any  person  appointed  under  the  provisions  of  the  Act  and 
to  appoint  mother  person  in  his  stead."  But  it  is  clear  that  the  pow<*r 
thus  conferred  is  in  respect  of  the  appointment  of  the  persons  mentioned 
in  the  preceding  section?,  that  is  to  pay,  Registrars  and  Sub-Re;»istrars 
and  persons,  who  miy  be  appointed  to  take  their  places  temp  orari  I  v. 
Section  1 1  enables  ihe  Local  Government  to  assign  such  salaries  as 
it  deems  propsr  to  the  Registering  officers  appointed  under  the  Act,  or 
provide  for  their  remu  leration  by  fees  or  partly  by  fees  and  partly 
by  salaries,  and  it  goes  on  to  provide  that  **  the  Local  Government 
may  allow  proper  estublisiiments  for  the  several  offices  under  this 
Act."  (1) 

This  last  provision  is  the  only   provision  in  Part  II  which  refers 
to  the  establishment  for  the  several  offices. 

By  section  G9,   the   In ^pac tor-General  of  Registration  is  empower- 
ed to   make     rules   in   respect  of  certain  matters  enumerated  in  the 
section,    and   such  rules  after  having  been    approved    by  the  Local 
Government,  shall  be  published  in  the    Official  Gazette  and  shall  then 
See  Sapplement  to  the  CalcutU  Gazette  Jaoe  14th  1905  p.  866. 
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have  the  Aamo  force  as  if  they  were  inserted  in  the  Act  None  of  the 
matters  in  respect  of  which  rules  may  be  made  relate  to  the  appoint- 
ment^ payment  or  position  of  persons,  who  form  the  establishment 
of  the  several  offices.  That  subject  is,  however,  dealt  with  by  certain 
instructions  and  orders  which  are  set  out  in  Chapter  V  of  the  Bengal 
Registration  Manual  published  in  1901  by  authority  of  the  Bengal  Govern- 
ment. These  do  not  profess  to  have  the  authority  of  rules  under  the 
Act.  Under  these  instructions  and  orders  it  is  made  a  condition  of 
the  appointment  of  a  Rural  Sub-Registrar  that  he  should  keep  aa 
establishment  sufficient  to  get  through  the  work,  it  being  laid  down 
that  Sub-Registrars,  who  allow  the  work  of  the  office  to  fall  into 
arrears,  may  lo^e  their  appointments  (paragraph  4).  The  rate  of  Govern- 
ment allowances  for  a  Rural  Sub-Registrar's  office  establishment  is  given 
in  paragraph  121  (a).  These  allowances,  it  is  said,  are  given 
in  addition  to  rates  of  commission  provided  for  elsewhere  to  enable 
Rural  Sub-Registrars  to  pay  for  their  establishment.  They  are 
cabulated  on  the  number  of  documents  registered,  and  are  given  to 
the  Sub-Registrars  to  enable  them  to  pay  for  their  own  establishments. 
Paragraph  5  declares  that.no  profit  is  to  be  allowed  to  be  made  out  of 
the  allowance  and  it  provides  that  a  clerk  should  not  receive  less  than 
Rs.  15  or  a  moharir  less  than  Rs.  10  a  month,  but  that  a  Rural  Sub- 
Registrar,  in  whoso  office  the  prfsentation  for  registration  does  not 
exceed  one  thousand  documents  in  the  year,  may  be  allowed  to  pay 
his^moharirs  not  less  than  Rs.  8.  Nowhere  does  the  Act  provide,  as 
it  does  in  the  case  of  Registrars  and  Sub-Registrars,  for  the  appoint- 
ment of  the  establishment  under  the  Sub- Registrar.  It  merely  provides 
that  the  Local  Government  may  allow  proper  establishments  for  the 
several  offices  under  the  Act,  and  the  instructions  and  orders  referred 
to  show  how  this  is  done.  Sub-Registrars  are  to  keep  their  own 
establishments,  and  receive  allowances  from  which  they  are  to  pay  the 
establishment  at  rates  which  must  not  be  less  than  certain  minimum 
rates  fixed ;  but  as  no  profit  is  to  be  made  out  of  the  allowance,  the 
whole  allowance  must  be  expended  on  the  establishment.  It  may 
happen,  therefore,  that  the  allowance  may  fall  short  of  the  amount 
required  to  pay  the  minimum  salary,  and  the  balance  therefore  would 
be  payable  by  the  Sub-Registrar.  That  being  so,  it  cannot,  we  think, 
be  said  that  a  clerk  or  moharir  is  an  officer  in  the  service  or  pay  of 
Qoviniment  or  that  he  is  remunerated  by  fees  or  ocmmission.    He 
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18  appointed  by  the  Sab-Registrar  and  paid  out  of  an  allowance  giren 
to  the  Sab-Registrar  calculated  on  the  number  of  documents  registered. 
He  is  therefore  not  a  public  servant  within  the  meaning  of  section  21 
of  the  Penal  Code.  That  it  was  not  intended  that  he  should  be  treated 
as  such  would,  moreover,  appear  from  section  81  of  the  Act,  which 
declares  that  any  Registering  officer  appointed  under  the  Act  shall 
be  deemed  a  public  servant  within  the  meaning  of  section  21  of  the 
Penal  Code.  Had  it  been  intended  that  the  members  of  the  establish- 
ment should  also  be  deemed  public  servants,  ihey  would, we  think, 
have  been  included  amongst  the  persons  declared  by  section  81  to 
be  '  public  servants.' 

We  must  hold,  therefore,  that  the  petitioner  in  this  case  was 
not  a  public  servant.  It  follows  that  his  conviction  under  section 
161  of  the  Penal  Code  must  be  set  aside.  The  Rule  is  made  absolute 
and  the  conviction  and  sentence  set  aside.    The  fine,   if  paid,  must   be 

refunded. 

Rule  made  absolute. 


(  25  A.  W.  N.,  19S  ) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

June  30  [CRIMINAL  REFERENCE  No.  246  op  1905  ]  1905. 

Present: — Mr.  Justice  Banerji,  and  Mr.  Justice  Richards. 

EMPEROR  V.  JAMNA  BAL 

Criminal  Procedure  Code.  s.  dSS—Remeion—Vraetice —Sentence  reduced  by 
8e89ion9  Judge  ^Application  by  Diitriet  Magistrate  asking  for  enliancement. 

At  a  general  rule  of  practice  the  High  Court  will  not  eutertain  a  reference  from 
a  Diatrict  Hagistrate  which  has  for  its  object  the  enhancement  of  a  sentence  which 
has  been  reduced  by  the  Sessions  Judge.  Queen  Empreaa  v.  Hlier  Singh  (I.  L.  R.  g 
All.  362),  Queen  Empreee  v.  Xor  Singh  { I.  L.  R.  10  All.  146  )  and  Queen  Empreaa  v. 
Jhandi  (  L  .L  R.  28  Calc,  249  )  referred  to. 

The  facts  of  this  case  sufficiently  appear  from  the  order  of  th^ 
Court. 

The  Officiating  Government  advocate  {Wallaeh  ),  for  the  Crown. 
BailMjl  and  Rlohardf,  JJ.— This  is  a  reference  under  8.438 
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of    the    Code    of  Criminal  Procedure  by  the   District   Magistrate  of 
Allahabad,  asking  this  Court  to  enhance  the  sentence    passed  on  the 
accused   by   the  learned  Sessions  Judge  of  that  district.     Miieamnot 
Jamna  Bai,  the  accused,  was  convicted  by  a  Magistrate  of  the   first  class 
of  an  offence  punishable  under  8.  241  of  the  Indian   Penal   Code,    and 
sentenced  to  two  years'  rigorous  imprisonment.     She   appealed   to  tbe 
Court  of  Session.    The  conviction  was  affirmed  by  the   learned   Sessions 
Judge,  but  he  reduced  the  sentence   to  one  of    three  months'   rigorons 
imprisonment.     We  are  of  opinion  that  we  should  not  entertain  tliis  re- 
ference as  such,  as  we  think  that  the   District  Magistrate  ought  not  to 
have  made  a  reference  under  9.  438  in  regard  to  an   order   made   bj  tbe 
Sessions  Judge  on  appeal  from  the   decision  of  a  Subordinate  Magis- 
trate.    This  is  not  a  case  in   which   the  record   was  examined  by  the 
District  Magistrate  under  8.435  of  the   Code  of   Criminal  Procedure, 
and  we  do  not  think  that  the  Legislature  by  using  the  words    **  or  other- 
wise'*  in  8.438  intended   to  confer  upon   a   Magistrate   the  power  to 
question   the  propriety   of  an   order  of  a  Sessions   Court  and  make  a 
reference  to  this  Court  upon  that  ground.     We  agree  with  the  learned 
Judges  of  the  Calcutta  High  Court  who  decided   the  case  of  Queen  Em- 
jn-ess  V.  Jhandi  (I.  L.  R.,  23  Calc,  HO)   that   "  it  would   be  contrary  to 
every  principle  to  allow   a  District  Magistrate  to  report  against  an  order 
of  the  Sessions   Court  to   which  he  is  subordinate.''     The  same  view  has 
been   tiken   by   this   Court   in   Queen  Empress   v.  Sher  Singh  (1.  L.  R„ 
9  All.,  362),  and  again  in  Queers  Ewpreisv,  Zort'nngh  (I.L  R.,  10  All ,  1461 
The  couri*e  to  be  followed   in  such  a  case   is  pointed   out  in  the  case  of 
Queen  Empress   v.  Sher  Singh  (f.  L  R.,  9  All.,   302).     As,   however,   the 
Government  Advocate   has  appealed   in   this  case,   we  have  examined 
the  record,   and  wo  consider   that,   althongli   the  offence  is  a  very  grave 
one,  and  although   we  do  nDt  agree  with   the  reason  for  which  the 
learned  Sessions  Judge  reduced   the  sentence,   yet  having  regard  to 
the  fact  that  no  evidence  was  given   to  connect  the  accused  with  • 
gang  of  coiners  or  persons  issuing  false  coins,   or  that   the  coin  which 
she  is  shown  to  have  tried  to  pass  off  on   previous  occasions,    were  differ- 
ent coins  from  the  one  for  which   she   has   been   convicted,   we  do  not 
think  the  c^se  is  one   in  which   we  should  interfere.     We  accordingly 
direct  the  record  to  be  returne  I. 
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{25  A.  W.  iV.  202.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

JulyG    [CRIMINAL  REVISION    No.  286  op  1905.]    1905. 

Present :— Mr.  Justice  Richards. 

EMPEROR  t?.  DOST  MUHAMMAD. 

Criminnl  Procedure  Code,  a.  133— Order  for  removal  of  obstruellon  on  public 
laud—Defence  raiahig  queation  of  title —Procedure. 

When  in  a  matter  under  section  133  of  the  Code  of  Criminal  Trocedure,  the 
person  called  upon  to  show  cau33  raises  a  question  of  title,  it  is  for  the  trying 
Mi-'istrate  to  d3cid3  w'a3th:5r  the  question  so  raised  is  raised  bona  fide.  Bui  the  trying 
Magistrate  ought  not  to  go  further  aud  dec'do  whether  the  title  set  up  does  not 
exist. 

In  this  case  one  Dost  Muhammad  ^as  called  upon  under  section  133 
of  the  Code  of  Criminal  Procedure  to  show  cause  why  some  steps 
and  a  wall  of  a  mosque,  said  to  be  an  encroachment  on  some  Government 
land,  should  not  be  pulled  down.  Doat  Muhammad  showed  cause,  and 
pleaded  title  in  himself  to  the  land  on  which  the  alleged  encroachments 
were  constructed.  Ihe  District  Magistrate  considered  the  question 
of  title  rather  on  its  merits  than  with  regard  to  the  bona  ^dc«  of  the 
claim,  and,  finding  that  Djst  Muhamjiad  had  not  made  out  the  title 
set  up  by  him,  made  his  order  absolute.  Dost  Muhammad  applied  to 
the  Sessions  Judge  to  revise  the  Magistrate's  order,  but  his  application 
was  dismissed.    He  thereupon  made  a  further  application   in   revision 

to  the  High  Court, 

Satya  Chandra  Muherji,  for  the  applicant. 

The  Assistant  Government  Advocate  (Porter)  for  the  Crown. 

RiohardS*  J.— This  is  an  application  by  way  of  revision 
against  the  order  of  the  Sessions  Judge  of  Mainpuri,  lefusing  to  review 
an  order  of  the  District  Magistrate  of  Mainpuri,  dated  the  24th  of  March 
1905,  for  the  removal  of  some  alleged  encroachments  upon  alleged 
Govemment  land.  The  order  purported  to  be  made  under  section 
133  of  the  Code  of  Criminal  Procedure.  Dost  Muhammad  set  up  a  case 
that  the  property  was  not  Government  property,  but  was  his.  It  is 
quite  clear  that  it  is  not  open  to  any  person  illegally  causing  obstruction 
to  public  property  tp  set  up  a  bogus  question  of  title  for  the  purpose 
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of  oustiag  the  jurisdiction  of  a  Magistrate,  and  it  ia  eqoally  dear 
that,  notwithstaading  the  raising  of  such  a  question,  the  Magistrate 
is  entitled  to  hear  the  case  sufficiently  to  enable  him  to  make  up  hie  mind 
whether  or  not  a  bona  fide  question  o!  title  is  raised.  If,  however, 
a  bona  fide  question  of  title  is  raised,  that  is,  if  the  party  accused 
has  an  honest  belief  that  he  has  a  title,  the  Magistrate  ought  not  to 
proceed  with  the  case,  but  he  should  leave  the  matter  to  be  decided 
by  the  Civil  Court.  In  the  present  case,  the  Magistrate  has  not  found 
that  no  bona  fide  question  of  title  was  raised.  On  the  contrary,  he 
seems  to  me  to  have  heard  the  evidence  fully  and  to  have  decided,  not 
on  the  bona  fides  of  Dost  Muhammad  in  raising  the  question  of  tide, 
but  the  question  of  title  itself.  This  he  ought  not  to  have  done.  I 
accordingly  think  that  the  application  should  be  allowed,  and  I  aUow 
the  same  accordingly  and  set  aside  ihe  two  orders  referred  to  above. 


(23  A.  W.  N.,  202.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 
July  6        [CRIMINAL  APPEAL  No,  397  of  1905.]       1906. 
Present: — Mr.  Justice  Burkitt. 
EMPEROR  t;  NANHE  KHAN. 

AetXo.  1  of  1S72  [Indian  Eoidenee  Act)  «.  o3—U9e  at  trial  before  Court  of 
Seosion  of  evidence  taJun  at  Magisterial  inquiry — Inevjpcient  caute — Procedure. 

A  Sessions  Judge,  fiudiug  that  the  witnesses  who  had  been  sammoned  to  girt 
evidence  for  the  prosecution  did  not  appear  upon  the  date  fixed,  adjourned  the 
case  (or  eighteen  days  and  ordered  fresh  summonses  to  be  issued.  On  the  adjourned 
date,  the  witnesses  were  again  absent.  Thereupon  the  Sessions  Judge  made  use 
of  the  evidence  which  those  witnesses  hhd  given  before  the  committing  Magistrate, 
purporting  to  do  so  under  section  83  of  the  Indian  Evidence  Act,  187*2.  Beld  that 
the  evidence  could  not  be  so  used  ;  but  the  Sessions  Judge  ought  to  have  directed 
warrants  to  isaue  to  enforce  the  attendance  of  the  prosecution  witnesses  and  comptlied 
their  attendance  in  Court. 

In  this  case  one  Nanhe  Khan  was  committed  to  the  Court  of  Session 
at  Cawnpore  charged  under  section  379  read  with  section  75  of  the 
Indian  Penal  Code  The  case  was  fixed  for  the  9th  of  May.  Upon 
that  date  the  witnesses  for  the  prosecution  failed  to  appear,  and  the 
trial  was  adjourned  to  the  27th  of  May,  fresh  summonsea  being  issued 
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for  the  witnesses.  On  tbe  27th  of  Mav,  the  witnesses  were  again 
absent.  The  Sessions  Judge  thereupon,  considering  that  further 
delay  would  be  . unreasonable,  as  the  accused  bad  admitted  his  guilt 
before  the  comnoitting  Magistrate,  proceeded  to  treat  tbe  evidence 
recorded  before  the  committing  Magistrate  as  relevant  under  section  33 
of  the  Indian  Evidence  Act,  1872.  On  this  evidence,  the  Sessions 
Judge  convicted  Nanhe  Khan  an!  sentenced  him  to  seven  years 
rigorous  imprisonment.  Nanhe  Khan  app?aleil  from  jrJl  to  tbe  High 
Court. 

The  Government  Pleader  {GJnilam  Mujtaha),  for  tbe  Crown. 

|l|ipkltt«  J.— The  proce<lurc  adopted  by  the  learned  Sessions  Judge 
in  this  caae  is  ab39]ut^]y  wrong.  It  seoms  tbe  appellant  was  committed 
for  trial  to  tlie  Court  of  Session,  and  the  date  fixe^l  for  hairing  was 
May  the  Dtb.  Tbe  witnesses  not  being  present  on  that  date,  the  ease 
was  adjourned  to  the  27th  ami  witnesses  were  summoned  again.  On 
the  27th,  tbe  witnosiws  did  not  put  in  their  appearance,  and  tbe  Judge 
**  therefore  decided  to  treat  the  evidence  recorded  l^efore  the  Magistrate 
as  relevant  nnder  section  33  of  the  Evidence  Act,  consideriitg  that 
further  delay  would  be  unreasonable.''  Now  section  33  allows  of  such 
a  procedure  only  where  a  **  witness  is  dead,"  which  is  not  tbe  case 
here;  or  **cannot  be  found,"  which  le  not  the  case  here,  as  all  we 
know  is  tbs>t  tbe  witnesses  have  failed  to  attend  ;  or  "is  incapable  of 
giving  evidence,"  v  Inch  is  not  tbe  case  here  ;  or  is  kept  away  by  tbe 
adverse  party,"  which  al.so  is  not  the  c*i8e  here.  Wh;it  tbe  Sessions 
Judge  ought  to  have  done  was  to  have  directed  warrants  to  issue  to 
enforce  tbe  attendance  of  tbe  prosecution  witnesses  and  compelled  their 
attendance  in  Court.  The  course  be  has  adopted  is  absolutely  wrong 
and  cannot  be  supported,  fallow  this  appeal,  I  set  aside  tbe  con- 
viction of  tbe  appellant  and  direct  that  the, case  be  retried  according 
to  law. 
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{25  A.  W,  N.,  203,) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAP. 
July  8  [CRIMINAL  REVISION  No.  107  op  1905.]  1905. 
Pr<»«cni:— Mr.  Justice  Ranerji. 
EMPEROR  V.  HARI  SISGH. 

Ad  Xo.  XLV,  of  1860  (In'lian  Penal  Co^f),  «.  SOS— Distributing  oUcene pamfh- 
Jet  —Definition— Jnt*fntion, 

The  test  of  obscenity,  with  reference  to  a  charge  of  distrlbnting  obeceno  literatore, 
is  whether  the  tendency  of  the  matter  is  to  deprave  and  corrupt  those  whose  minds 
are  open  to  such  immoral  influences  and  into  whose  hands  a  poblication  of  this  kind 
may  fall.  If  a  publication  is  detrimental  to  public  morals  and  calculated  to  produce 
a  pernicious  effect  iti  depraving  and  debauching  the  minds  of  the  persons  into  whose 
hands  it  mny  come,  it  will  be  on  obscene  publication  which  it  is  the  intention  of  the  law 
to  suppress.  Empress  v.  Indarman  (I.  L.  R.,  3  All.  837),  Queen  Empress  v.  Varath  Bam 
(I.  L.  R.,  20  Bom.,  193)  and  7he  Queen  v.  Ilicklin   IL.  R.,  3  Q.  B.,  360.)   referred  to. 

The  question  whether  a  publication  is  or  is  not  obscene  i:i  a  question  of  fact. 

If  a  publication  is  in  fact  obscene,  it  is  no  defence  to  a  charge  of  selling  or  dis- 
tributing the  same  that  the  intention  of  the  person  so  charged  was  innocent.  Be^  t. 
(lethercole   (2  Lewin  C.  C.  237)   and  Tiie  King  v.  Dixon  (3  M.  and  S.,  II)  referred  to. 

The  fact  of  this  case  are  as  follows  :— 

One  Hari  Singh  was  convicted  by  the  Diatrict  Magistrate  of  Agra 
under  section  292  of  of  the  Indian  Penal  Code  for  circulating  a  certain 
obscene  pamphlet,  or  rather  broadside,  styled  "Itr  Korani'*  or 
**  Essence  of  the  Koran.**  The  pamphlet  complained  of  contained,  amoDgst 
other  matters,  a  series  of  quotations  from  the  Koran  with  the  author*B 
comments  thereon.'  There  were  other  passages  of  a  more  or  less  objec- 
tionable nature,  but  that  more  particularly  forming  the  basis  of  the 
charge  consisted  of  the  quotation  of  a  part  of  a  passage  from  the  Koran 
relating  to  the  Virgin  Mary.  The  true  sense  of  this  passage  being 
in  the  first  place  perverted  by  the  incompleteness  of  the  quotation,  com- 
ments were  added  which  amounted  to  an  attack  in  a  very  offensive  form 
upon  the  doctrine  of  the  Immaculate  Conception,  the  language  employed 
being  not  such  as  might  be  used  in  a  bona  fide  controversial  treatise, 
but  such  as  would  be  found  only  amongst  uneducated  persons  of  a 
decidedly  low  class.  The  conviction  having  been  sustained  in  appeal 
by  the  Sessions  Judge  of  Agra^  Hari  Singh  applied  in  reviaion  to  the 
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Uigli  Court  upon  the  main  ground  that  the   pamphlec  in   question  .  was 
not  an  obscene  publication  within  the  meaning  of  the  law. 

Sundar  Lai  (with  whom  were  Sorabjiy  Satya  Chandra  Muheyji  and 
Lakahmi  Naraln)  submitted  that  the  pamphlet  was  no  more  than  an 
ordinary  controversial  work.  The  quot;>tion  from  the  l^ran  was  a  correct 
translation  into  Urdu  of  a  passage  actually  to  be  found  in  the  Koran. 
As  to  the  comments,  though,  no  doubt,  they  were  not  couched  in  very 
redned  language,  still  the  language  which  was  used  was  emoloyod  only 
for  the  purpose  of  rendering  the  author's  views  more  intelligible  to  the 
class  of  people,  the  not  very  well,  educated  general  public,  which  he 
wished  to  reach.  The  learned  advojate  relied  maialy  on  the  interpreta- 
tion of  the  word  **  obscene  "  adbpted  in  the  case  of  2'hc  Queen  v.  Ilicldlii 
(L.  R.,  3  Q  B ,  3G9)  and  contended  that  the  publication  which  was 
the  basis  of  the  present  conviction  did  not  fall  within  the  scope  of  this, 
the  leading  case  on  the  su^ject. 

The  Officiating  Government  advocate  (Wallach),  in  support  of  the 
conviction,  argued  in  the  fi. St  place  that  the  qMCStion  of  whether  the 
particular  publication  was  or  was  not  obscene  was  a  question  of  fact,  and, 
therefore,  the  matter  being  now  before  the  Court  in  revision,  the  Court 
should  not,  according  to  the  usual  practice,  disturb  c  concurrent  find- 
ing by  the  two  lower  Courts.  In  the  next  place  the  publication, 
was  undoubtedly  an  obscene  publication  and  for  this  ho  relied 
upon  the  ruling  of  the  N.-W.  P.  High  Court  in  Empress  v.  Indarman 
(I.L.  ft.,  3  All.,  837)  and  of  the  Bombay  High  Court  in  Queen  Empress 
y,  Parashram  (I.  L.  R.,  20  Bom,  193).  Reference  was  also  made  to 
Webster's  dictionary,  and  it  was  submitted  that  there  was  no  reason 
for  supposing  that  the  framers  of  the  Indian  Penal  Code  used  the  word 
**  obscene  "  in  any  other  than  its  usual  every-day  meaning. 

Baif^rji,  J.— This  is  an  application  for  revision  of  an  order  of  the 
District  Magistrate  of  Agra,  confirmed  by  the  Sessions  Judge  of  that  dis- 
trict, convicting  the  petitioner  of  an  offence  punishable  under  section  292 
of  the  Indian  Penal  Code,  and  sentencing  him  to  one  month's  rigorous 
imprisonment.  It  has  been  found  that  the  petitioner,  who  is  a  member 
of  the  Arya  Sanijij,  distributed  a  pamphlet  called  the  **  Itr  Korani,"  or 
**  Essence  of  the  Koran,"  containing  extracts  from  the  Koran  with  the 
author's  own  comments  on  some  of  the  etxracts.  It  is  in  respect  of  one  of 
these  that  the  pamphlet  has  been  held  to  be  obscene.  The  passage  in 
question  and  the  comments  on  it  are  set  forth  in  the  judgment  of  the 
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learned  Magistrate,  [t  is  the  comment  put  in  brackets,  which,  the 
prosecution  allege?,  and  the  Court  has  found,  to  be  objceac.  The  fifrt 
contention  raised  on  bahalf  of  the  patiiioner  is  that  tho  learned  llagiitnte 
has  placed  a  wrong  construction  on  the  wordd  useil.  1  tave  carefully 
examined  the  passage  in  question,  and  judging  by  the  context,  by  what 
precedes  and  what  is  clearly  suggested,  I  think  the  interpretatioa  put 
on  the  words  in  question  is  perfectly  correct.  U  is  next  oooleoded  that 
the  words  used  are  not  obscene  within  the  meaning  of  sectioQ  292  of 
the  Indian  Penal  Code.  Tt  is  urged  that  the  intentioa  probably  was 
to  ridicule  the  Koran  and  the  Muhammidan  religion,  but  the  language 
used  is  not  obscene  within  the  meaning  of  the  law.  The  question  what 
constitutes  obscenity  under  the  Indian  Penal  Code  was  considered  bj 
this  Court  in  Einpi'cas  v.  Indarman  (I.  L.  U.,  3  All.,  837),  and  by  Uic 
Bombay  High  Court  in  Queen  Einin'css  v.  Pardshrain  (I.  i*  U, 
20  Bom.,  193  ).  The  test  applied  in  those  cases  was  that  laid  dova 
by  Cjckburn,  C.  J  ,  in  The  Queen  v.  Iliddin  (L.  11.,  q.  B.,  2IKI), 
His  Lordship  said;— **  I  think  the  test  of  obscenity  is  this,  whether 
the  tendency  of  the  matter  charged  as  obscenity  is  to  deprave  and  corrupt 
those  whose  minds  are  open  to  such  immoral  influences  and  ioto 
whose  hands  a  publication  of  this  kind  may  fall."  If  a  publica- 
tiou  is  detrimental  to  public  morals  and,  as  observed  by  Cockburn  C.  J^ 
iu  the  same  case,  ''  calculated  to  produce  u  pernicious  effect  in  deprav- 
ing and  debauching  the  minds  of  tho  persons  into  whose  hands  it 
might  coiiij,'*  it  would  be  an  obscene  publication  which  it  was  the 
intention  of  the  law  to  suppress.  The  learned  Magistrate  has  Leld  iu  thu 
case  that  the  publication  in  question  is  one  of  the  nature  mentioned  abot-e. 
That  finding  is  olc  of  fact,  and  is  als)  in  my  opinion  correct,  lithe 
effect  of  a  publication  is  to  corrupt  the  morals  of  those  who  may  read  i^ 
the  object  with  which  it  was  published  is  immaterial.  To  quote  the  word« 
of  Blackburn  J.,  in  Tlte  Queen  v.  llichlin,  to  which  1  have  already 
referred,  **  It  can  never  bj  said  that  in  order  to  enforce  your  views 
you  may  do  something  contrary  to  public  morality:  that  yuuaruai 
liberty  to  publish  obsccuc  publications  and  to  distribute  tbemamoox 
everyone —school- b  >ys  and  everyone  el -jo —when  tlio  inevitable  effa't 
must  be  to  injure  public  morality,  ou  the  grouud  that  you  have ^o 
innocent  obj(»ct  in  view."  Besides,  e\"ery  person  must  be  presumeJ 
to  intelid  that  which  umst  bi  the  natural  and  necessary  couse(i(ien(:e 
of  his  act.      As  was  observed   by  Alderson,   B.,   iu  Galhercolc'sax 
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(2  Lowin  C.  C,  237),    **  Every  man,   if  he   be  a  rational   m.m,   must  be 
considered  to  intend   that  which   must   necessarily   follow  from  what  he 
dt)e8."     And  in  The  Kinj  v.  Dixon  (3  M  and  S  ,  11)   Lord  Ellenborough, 
C.  J.,   said   that  **  it  is  a   universjil     principlo   that   when   a   man   is 
charged  with  doing  an  act  of  which   the   probable   consequence   may   be 
higly  injurious,   the   intention   is  an    inference  of   law   resulting   from 
tlie   doing  of   the  act."     Therefore  even   if   the  object  of   publishing 
the  pamphlet  in  question  was  innocent  (  which  I   cannot   say   it   was   in 
this  case  ),  the  contention  that  no  offence  was  committed   is   not   in   my 
judgment  well  founded.     It  is  the  eHect  of  a  publication   which   is   to 
be  taken  into  consideration.     In  this  case  it   has   been   found   that   the 
psimphlet    was     distributed    among  students,   whose   morality   it   was 
likely  to  corrupt.     Under  these  circumstances,  I  think  that  the  Magistrate 
was  right  in  hohUng  that  the  accusfed  had  committed  an  offence   punish- 
able under  seqtion  2[)2  of  the  Indian  Penal  Code.     Having  regard  to   the 
nature  of  the  publication,  I  do  not   think   I   should   interfere   with   the 
sentence.     I  accordingly  dismiss   the  application.     The  applicant   must 
surrender  to  his  bail  and  serve  out  the  remainder  of  his  sentence. 


{:Jo  a.  W.  N.,LnJ.) 

IN  THE  HIGH  COURT  OF  JUDICATUUK  AT  ALLAUABAD. 

July  14  [CRIMINAL  REFERENCE  No.  366  of  1905  J    1905 

yVt'tfc/it :— Mr.    Justice  Richards. 

JUGAL  KISHORE  t?.  ABDUL  KARIM,  andanotiiku. 

Criminal  Procedure  C 01  Ic J  8.250 — I'ricoloita  or   texcUioue  complaint ^Compenna' 
lion — Procedure, 

Where  a  Magistrate  finding  a  compluint  to  Ije  frivolous  or  vexatious,  at  once, 
after  ac(iuittinj5  the  accused,  called  upon  the  complainant  to  ahow  cause  why  he  should 
not  piv  ca-npjniitioii  to  thj  acvMiseJ,  an:l  on  UU  fsiiluro  to  show  cause  made  the  order 
ah  jolutc,  the  High  Court  docline»I  to  interfere  in  rcviaiou  Iwldimj,  that  although  the 
procedure  wai  n  »t  altogether  regular,  the  two  orders  of  the  Magistrate  might  he 
re-^arded  as  pi3s?d  in  ono  coatiuu^us  proceeding.  In  the  miUcr  of  Ihc  complaint  of 
Safdar  Ilua^iin  (  Weekly  Xotc^,  1903,  p.  57  ),  distinguished. 

A  Tahsildar  Magistrate  acquitted  two  persons  of  the  oflfence  of 
crimiaal  trespasas,  and  at  the  end  of  his  judgmant  ordered  the  complain- 
ant to  show  cau33  why  he  should  not  pay  compensation  to   the  accused 
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uader  section  250  of  the  Code  of  Criminal  Procedure.  The  compliiii- 
ant  appeared  on  a  subsequent  date  to  show  cause  and  produced  wit- 
nesses, but  failed  to  satisfy  the  Magistrate ;  and  was  accordingly  ordered 
to  pay  Rs.  30  to  each  of  the  accused.  The  order  acquitting  the 
accused  was  made  on  the  5rd  February  and  the  final  orders  for  compen- 
sation on  the  15th  March  19o5.  The  complainant  appealed,  but  with- 
out success,  to  the  District  Magistrate.  Ue  then  applied  in  revision 
to  the  Sessions  Judge,  who  being  of  opinion  that  the  Magistrate's  order 
was  illegal  in  view  of  the'ruling  in  In  the  matter  of  the  complaint  of 
Safdar  Hussain  (Weekly  Notes,  1903,  [57),  referred  the  case  to  the  High 
Court  under  section  438  of  the  Code  of  Criminal  Procedure,  recommen- 
ding that  the  Magistrate's  order  should  be  set  asaide. 

Richards.  J, — Tbis  case  comes  before  me  on  a  reference  by  the 
Sessions  Judge  of  Aligarh.  It  appears  that  a  Tahsildar  Magistrate  of 
the  3rd  class  heard  a  complaint,  and  having  come  to  the  conclusion  that 
the  complaint  was  a  frivolous  one  he  made  an  order  under  section  250, 
Code  of  Criminal  Procedure  that  the  complainant  should  show  cause 
why  he  should  n(»t  pay  compensation  to  the  accused.  This  was  not 
quite  a  regular  proceeding  as  pointed  out  In  the  matter  of  Uie  complaint 
of  Safdar  Uussain  (  Weekly  Notes,  1905,  p.  57  ).  However,  the  com- 
plainant on  the  subsequent  day 'appeared  with  his  witnesses,  and  the 
Magistrate  made  an  order  that  compensation  should  be  paid.  I  think 
the  case  is  clearly  distinguishable  from  the  case  referred  to.  If  there  was 
any  irregularity,  it  was  waved.  The  order  to  show  cause  was  made 
at  the  end  of  the  enquiry,  when  the  complaint  was  dismissed,  and 
both  orders  may  be  considered  as  one  continuous  proceeding.  I  do  not 
consider  under  all  the  circumstances  that  this  is  a  case  in  which  I 
should  interfere  by  way  of  revision.    Let  the  record  be  returned. 

{9  a.  W.  N.  SIO.) 
IN  THE  HIGH  COURT  OF  JUDICATUEE  AT  CALCUTTA. 
April  19  [CRIMINAL  REVISION  No.  175  op  1905.]  1905. 
Present  i—llr.  Justice  Henderson  and  Mr.  Justice  Greidt. 
AJAB   LAL  KHIRHER  and  others,— Petitioners. 
Versus 
EMPEROR  AT  TOE  Prosecution  of  JOGESWAR  ROY,- Opposite  Party. 

Crimianl  Procedure  Code  iActV  of    180S)  sees.    192,  204,  52Q^Tran9fer  of  case 
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to  Subordinate  Magistrate— Uefuaal  by  trying  Magistrate  to  isette  proeees — Proeeea 
if  can  be  isftied  by  aiy  other  Magistrite — Joint  Magistrate^fotrer of- Discharge 
Transfer  of  uhole  case. 

The  Police  sent  up  a  report  in  B.  form  to  the  Joint  Mngistrate  against  certain 
persons,  and  subHequently  o..  the  order  of  the  Joint  Magistate  on  an  A.  form  against 
aome  of  them.  These  latter  were  convicted  by  a  Deputy  Magistrate  to  whom  the 
case  was  made  over  for  disposal.  An  application  for  processes  against  the  remaining 
persons  mentioned  in  the  original  B.  form  was  refused  by  the  trying  Dejiity  Magis- 
trate as  unnecessary : 

Held — That  a  subsequent  order  by  tlie  Joint  Magistrnt".  for  the  ipsne  of  procosses 
against  these  persons  was  without  jurisdiotion. 

The  order  making  over  the  case   to   the  Deputy  Magistrate  was  in, these  teims. 

M  To  B for  disposal.*' 

7/elj—That  the  whole  case  had  been  made  over. 

IIendbrson,  J.— The  order  of  the  Deputy  Magistrate,  refusing  to  issue  process  as 
unnecessary  amounted  to  a  discharge. 

Where  no  reservation  is  made  in  the  order  transferring  a  case  to  another 
Magistrate,   it  should  be  concluded  that  the  whole  case  had  been  made  over. 

This  was  a  rule  granted  on  the  22ad  Febroary  1905.  against 
the  order  of  H.  W.  Bentick,  Esq.,  Joint  Magistrate  of  Bhagalpur, 
dated   the  23rd  of  December   1901. 

The  facts  of  the  case  material  to  this  report  will  appear  from 
their  Lordships*  judgments. 

Babus  Daaaralhi  f^anyal  and  Narendra  Chandra  Dose  for  the 
Petitioners. 

No  one  appeared  to  show  cause  against  the  Rule, 
The  Judgments  of  their  Lordships  were  as  follows  : — 
Henderson)  J.— On  the  4th  June  1904  one  Jogeswar  Roy  lodged 
information  before  the  Sub-Inspector  of  Police  at  Bhagulpore  that  the 
Petitioners  before  us  and  several  other  persons  had  looted  his  orchard 
of  the  fruit,  cut  down  his  bamboos  and  set  fire  to  his  hut  'and 
illegally  confined  him.  The  Police  submitted  a  report  in  B.  form 
to  the  Joint  Magistrate  who  however  ordered  that  the  report  should 
be  sent  np  in  A.  form.  That  was  accordingly  done  but  the  Peti- 
tioners were  not  among  the  persons  mentioned  in  the  A.  form  re- 
port and  sent  up  by  the  Police  of  trial  under  sees.  147,  342  and 
379,    The  Joint  Magistrate,  on  receipt  of  the  amended  report,  passed 


Digiti; 


zed  by  Google 


52C  TflR  Orimisal  Law  Joubnal  Rrports.  [Vol  IL 

AJAB  LAL  KHIBHBd  V.   EIIPEROR. 

the  followijg  order  thereon  :     **  To  B.ibu  II.  M.   Roy    (Dapiity  Magis- 
trate) fordipposal.'* 

On  the  7th  October,  the  Deputy  Magistrate  tried  the  peraoos 
thaa  sent  up  for  trial  and  cr>nvintfttl  them  of  certain  minor  offences 
and  sentenced  them  to  pay  a  fi:i3.  but  expressed  an  opinion  that 
the  case  for  the  prosecution  had  been  very  much  exaggerated,  and  on 
the  5th  December,  the  conviction  was  upheld  on  appeal.  In  the 
meantime,  on  the  10th  October,  the  Court  Sub-Inspector  applied  to 
the  Deputy  Magistrate  for  the  issue  of  warrants  for  the  arrest  of 
the  Petitioners  and  10  other  persons  in  connection  with  the  same 
occurrence.  On  th?  following  day,  the  Deputy  Magistrate  passed  an  order 
refusing  to  issue  process  on  the  ground  that  in  his  opinion  it  was 
unnecessary  to  take  further  action  as  the  case  had  been  grossly  ei- 
.iggerated  and  the  punishment  already  imposed  on  the  persons,  whom 
he  had  tried,  was  sufficient. 

Thereafter  on  the  2^^.rd  December,  the  District  Superintendent  of 
Police  forwarded  the  record  of  the  rise  already  tried  to  the  Joint 
Magistrate  and  expressed  an  opinion  that  the  Petitioners  should  be 
proceeded  against  and  raantioned  th  it  the  conviction  of  tliose  who 
had  already  been  tried  had  been  upheld  on  appeal,  and  upon  thid 
on  the  Sim*  day  tlio  Joint  Migistrate  male  an  order  for  a  snrom>n8 
to  issue  to  the  Petitionors  fixmf^  13th  January  last  for  the*r  trial. 

An  application  was  then  made  to  the  Sessions  Judge  to  refer  the 
question  of  the  legality  of  the  order  to  this  Court.  It  was  urged 
before  him  that  the  order  of  the  Deputy  Magistrate  refusing  to  issue 
process  operated  as  a  discharge,  and  further,  that  the  whole  case, 
that  is  the  ease  of  all  the  persons  mentioned  in  the  original  inform- 
ation to  the  Police  had  been  transferred  to  the  Deputy  Magistrate 
and  inasmuch  as  the  District  Magistrate  had  not  withdrawn  it  from 
the  file  of  the  Deputy  Magistiate,  the  Joint  Magistrate  had  no  jurisdic- 
tion to  make  the  order  directing  s'lmmons  to  issue.  The  Sessions 
Judge  was  of  opinion  that  the  case  made  over  to  the  Deputy  Magis- 
trate "  was  not  the  whole  C.  Form  but  an  A.  Form  which  the 
Joint  Magistrate  acting  for  the  District  Magistrate  had  originally  called 
lor  "  and  he  refused   to  interfere. 
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Tte  question  whether  under  the  circumstances,  the  Joint  Magis- 
trate had  jurisdiction  is  to  some  extent  covered  by  authority.  In  tJie 
matter  of  Golahdi  Sheikh  (1),  the  circumstances  were  almost  identical 
with  those  in  the  present  case.  There  the  Petitioners  and  others  in- 
cluding one  Jagira  were  charged  before  the  Police  with  having  looted 
a  house,  and  the  Police,  after  making  an  investigation,  succeeded  in 
arresting  Jagira  but  failed  to  arrest  the  others,  and  they  sent  Jagira 
up  for  trial.  The  case  was  made  over  to  the  Deputy  Magistrate  who, 
on  subsequently  discharging  him,  made  an  order  stating  that  aftar 
careful  consideration  of  the  case  he  considered  that  there  was  no 
good  ground  for  putting  any  of  the  other  accused  persons  on  their 
trial,  and  that  he  therefore  recalled  the  warrants.  Thereupon  on  a 
representation  by  the  District  Superintendent  of  Police,  the  District 
Magistrate  directed  the  issue  of  warrants  against  the  persons  who  had 
not  been  arrested,  and  against  that  order  a  rule  was  issued  at  the 
instance  of  the  persons  concerned. 

It  was  contended  that  the  District  Magistrate  had  no  jurisdiction 
to  make  the  order  for  the  issue  of  the  warrants.  The  Court  was  of 
opinion  that  the  case  regarding  the  oflEence  alleged  to  have  been 
committed  as  shown  on  the  police-report  was  before  the  Deputy  Magis- 
trate, and  that  he  was  alone  competent  on  the  police-report  to  proceed 
against  other  persons  concerned  in  that  offence  if  he  thought  proper 
to  do  so  and  that  therefore  no  further  order  could  bo  passed  by  the 
District  Magistrate  so  long  as  the  case  remained  in  his  Court.  The 
following  remarks  explaining  the  view  taken  were  made  by  the  Court : 
"  Cognizance  was  taken  of  the  offence  on  the  police-report  and  the 
case  was  made  over  to  a  Subordinate  Magistrate  and  so  long  as  the 
case  connected  with  that  offence  remained  with  the  Subordinate 
Magistrate,  no  other  Magistrate  was  competent  to  deal  with  it.  The 
case  has  never  been  withdrawn  by  the  District  Magistrate  for  trial  by 
himself  so  that  he  could  properly  pass  an  order  directing  proceed- 
ings to  be  taken  against  other  persons.  Application  for  the 
warrant  against  other  persons  accused  of  that  offence  should  have 
been  made  to  the  Magistrate  before  whom  the  case  was  and  to  no 
other  Magistrate.  The  District  Magistrate  in  his  explanation  in 
answer  to  this  rule  seems  to  think  that  the  case  only  as  against 
Jagira  was  made  over  to  the  Subordinate  Magistrate  for  trial.  But  that 
is  not  60." 

(1)  4  0.  W.  N.  827;  s.  c.  I.  L.  B.  27  Cal.  979  (1900). 
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The  report  of  that  case  does  not  show    the  terms  of  the  order 
transferring  the  case  to  the  Deputy  Magistrate,  but  it  may  be  gathered 
from  the  report  that  the  case   ^as  submitted  in   the  usual  manner  bj 
the  Police  and  that  in   the   iK)lice-report,   the   Deputy   Magistrate  Lad 
before  them   the  particulars  of      the     persons     wbo  were  alleged  to 
have  committed   the  offence.     Sj  far  as   I  can  see  the  only  distinci ion 
between   the  case  of  In  the    matter  of  Golabdi  ShelJUt  (l),   and   tlie 
present  case  is  that  in   the    one  the    accused    actually     tried    was 
discharged  and   in    the  other    the    accused   were  convicted.    In  the 
former  case  goo  1  and   suffijient  grounds     were  stated     for  not  pro- 
ceeding against  any  other  persons,  while  in   the  other  case  the  Deputy 
Magistrate  stated  reasons  for  no  Uiking  further   proceedings  against 
the  persons  who  had  not   been    arrested     which  seemed   to  indicate 
there  were  materials     upon   which      they    might  properly,    (if    the 
conviction    already  had   was  right),    be    convicted.    The  distinction, 
however,   does  not   bear  on  the  question  of  the    jurisdiction  of  the 
District  Magistrate  so  much  as  upf^n  the  propriety  of  the  order  madt 
by  the  Deputy  Magistrate. 

In   a  previous  cafce   3/oiil  Singh  v.   Mahahir  Singh  (2),  a  complaint 
was  made  agaipst  Moul  Singh  and    10  others  of  having  committed 
rioting  and   of  having  looted   the  crops  of  the  complainant.     Of  the 
accused   persons  five  onl}^    including  one  Brij    Djhari,   were  sent  up 
for  trial  to  the  Sub-Divisional  Magistrate  who  on  receipt  of  a  police- 
report  made  an  order  on  the   IGth  February  for  the  issue  of  warrants 
for  the  arrest  of  Moul  Singh  and   two  others.     On  the  23rd  March, 
the  Sub-Divisioail  Migistrate  convicted   the   four  accused  before  him, 
and  after  passing  sentence    up^a   them   mide    an  order   that  *  the 
other  accused    are  not  to   be   tried."     On  appeal   preferred    by   Brij 
Dehari   and  those     tried   along   with   him   having   been   dismissed   the 
complainant  applied   to  the    Sub-Divisional     Magistrate   for   warrants 
against  Moul  Singh  and   two  others  who  had    not  baen   tried.   But 
the  application  was    rejected  as  the    Magistrate  considered  that  the 
punishment  of  Birj   Behari  and  the  others  was     suflicient    to  meet 
the  ends    of   justice  in  the  case.     \li3    did     not   think   it     necessary 
to   proceed    further.    The    complainant  then  applied   to  the   District 

(I)  4C.  W.  N,  8:^7:  B.C.  I.  U.  27  Ciil  979(1900) 
(2)  4  C.  W.  N.  242  (IbUU.. 
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Magistrate   who     directed   that  the  case   upon   the   original  complaint 
should  be  proceeded  with  against  the  three  offenders   who  had  not  been 
tried.     With  regard    1o   Monl   Singh  and   the  two  others    for     whom 
warrants   of  arrest  had    been   issued,    it  was  held  by  a  Division  Bench 
of  this  Court  that  tho  termination  of  proceedings  against  them  amounted 
to  a  discharge  and   was   therefore  subject  to  revision  under  sec.  437. 
With   regr.nl    to   the  other   parsons  mentioned   in   tho  complaint  who 
had  not  been  tried  and   against   whom   warrants   had   not    been    i.^sned 
it  was  lield  that  the  Magistrate  had  no  jurisdicti(m  to   interfere  unless 
ho  had  withdrawn  the  whole  matter  from  the  Court  of  the  Sub-Divisional 
Magistrate   to   Iiis  own   Court.     In    RadhahnUav  Roy  v.  Benode  BehaA 
Chaflevjre   (1),   these  two   cases   were  considered    by   another     Bench. 
There  in  December  1901  one  Benode  Behari   lodged  a  complaint   before 
tho  Senior  Deputy  Magistrate  who  was  in  charge  of  the  station   during 
the  absence   of   the   District  Magistrate   charging  the   Petitioners  and 
one  Punchanun   with  an  offence  under  sec.   504  of  the  Penal  Code. 
The  Senior  Deputy  Magistrate  made  the  case  over  for  enquiry  and  repoit, 
to  another  Deputy  Magistrate,   who  after  enquiry  reported   that  there 
was  no  case  except  against  Punchanun.     On  the  22nd  February  1902, 
the  District  Magistrate  who  had  returned  to  the  station  issued   summons 
to  Punchanun   to  appear  and   answer  tho    charge    under    sec.     504, 
I.  P.  C,  and  (m  tho  4th  February  he  made  the  case  over  for  disposal   to 
a   Deputy   Magistrate   who     tried     and     convicted     Punchanun.      The 
complainant  then  applied   to   tho  Deputy   Magistrate    that   the    other 
persons   mentioned    in   his    complaint    might     be     summoned.     That 
application   having   been   rrjccted,   the   District   Magistrate  calltd  for 
the  record  under  sec.   435   of   the  Codo  of    Cri  uinal   Procedure  and 
passed   an  order  directing  the  prosecution  of   the   Petitioners    under 
sec.   504,   I.   P.   C.     Tne  order  was  not  one  directing  further  enquiry. 
It  was  held  that  the  orJer  was  without  juiisdiction. 

The  Cjurt  expressed  an  opinion  that  when  once  the  District  Magistrate 
1  ad  made  the  case  over  for  disposal  to  the  Deputy  Magistrate  it  was  out 
of  his  ban  Is  and  he  w.is  not  competent  to  pass  any  order  relating  toitother 
than  an  order  which  lie  might  pass  under  Chap.  XXXII  of  the  Code  of  Cri- 
minal Procedure.  The  decision  in  these  cases  proceeded  on  the  assump- 
tion that  the  entire  case,  that  is,  the  case  regarding  tbeo5)aja  or  offences 
(I)    T.L.R.,  30  Oil.  449(1902.) 


Digiti; 


zed  by  Google 


530  The   Cbimikal  Law  Journal  Rbports.  [Vol  II. 

AJAD  LAL  XHTBBEB  V.  EMFEBOB. 

committed  accord  log  to  the  police-report,  had  in  each  case  been  trana'ermd 
to  the  Deputy  Magistrate.  It  is  not  necessary  in  a  matter  of  this  kind  that 
the  entire  case  should  be  transferred.  Whether  snch  a  transfer  has 
been  made  is  a  question  of  fact  depending  on  the  intention  of  the 
officer  making  the  order,  which  intention  must  be  gathered  from  the 
order  itself.  Where  no  reservation  is  made  as  in  the  cases  cited  and 
in  the  case  before  us,  I  should  certainly  conclude  that  the  entire  case 
(in  the  sense  above-mentioned)  had  been  transferred.  From  these 
authorities  the  foUowiug  propositions  applicable  to  the  present  case 
may  be  deduced :  Firsily^  the  order  made  by  the  Deputy  Magistrate 
in  the  case  before  us  amounted  to  a  discharge.  Secondly,  that  the 
order  making  over  the  case  to  the  Deputy  Magistrate  for  disposal  was 
an  order  making  over  the  whole  case  mentioned  in  the  original  police- 
report  to  the  Deputy  Magistrate.  Thirdly,  that  until  the  District  Magis- 
trate had  withdrawn  the  case  so  made  over  from  the  file  of  the  Deputy 
Magistrate  to  that  of  his  own  Court  he  had  no  power  to  make  any 
order  save  an  order  for  further  enquiry  under  sec.  437,  Cr  P.  C. 

I  agree  generally  with  the  views  expressed  in  the  cases  cited,  and 
I  would  hold  therefore  that  the  order  of  the  Deputy  Magistrate 
refusing  to  issue  process  on  the  ground  that  it  was  unnecessary  to 
take  further  action,  amounted  to  a  discharge,  that  although  the  District 
Magistrate  had  power  to  call  for  the  record  and  make  an  order  for 
further  enquiry,  the  Joint  Magistrate  had  no  power  so  long  as  the 
case  had  not  been  withdrawn  from  the  file  of  the  Deputy  Magistrate 
(and  it  was  not  withdrawn)  to  make  the  order  for  the  issue  of  summons 
to  the  Petitioners.  I  would  set  aside  the  order  and  make  the  rule 
absolute. 

fioldt)  J* — The  facts  of  this  case  are  as  follows : — 
On  4th  June  1904,  information  was  lodged  at  the  thanah  that  a 
number  of  persons  including  the  four  Petitioners  had  committed  theft 
of  mangoes,  cut  down  bamboos  and  burnt  a  hut  belonging  to  Jogeswar 
Roy.  The  Police  submitted  a  B.  Form  but  the  Magistrate  on  a  perusal 
of  the  special  diaries,  ordered  the  Police  to  send  up  an  A.  Form  against 
five  specified  persons.  The  Police  accordingly  submitted  a  formal  A. 
Form,  but  did  not  send  up  the  persons  named  by  the  Magistrate,  who 
accordingly  issued  warrants  for  t^eir  arrest.  When  the  persons  named 
by  the  Magistrate  were  brought  before  the  Court,  the  case  was   made 
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over  to  Baba  M.  M.  Roy  for  disposal,  and  they  were  convicted  and 
punished.  Subsequently  the  Court  Sub-Inspector  opplied  to  the 
Deputy  Magistrate  who  bad  tried  the  case  for  warrants  of  arre&t  against 
the  four  Petitioners  and  the  other  persons,  and  on  11th  November  the 
Deputy  Magistrate  on  that  application  recorded  the  following  order  : 

"  Considering  the  nature  of  the  case,  I  do  not  think  it  necessary 
to  take  action  against  other  accused  persons.  The  case  was  grossly 
exaggerated,  and  the  punishment  that  has  already  been  inflicted  is 
quite  sufficient." 

Meanwhile  the  five  persons  convicted  appealed  an  d  their  a  ppeal 
was  dismissed  by  the  Sessions  Judge,  and  thereupon  the  District  Super- 
intendent of  Police  reported  to  the  Joint  Magistrate  his  opinion  that 
the  four  Petitioners  now  before  us  should  be  proceeded  against,  and 
the  Joint  Magistrate  ordered  summons  to  issue  against  them. 

The  present  rule  was  issued  to  show  cause  why  this  order  of  the 
Joint  Magistrate  should  not  be  set  aside  on  the  ground  '*  that  cognizance 
had  already  been  taken  of  the  case  and  the  case  transferred  to  the 
Deputy  Magistrate,  and  the  order  of  the  Magistrate,  dated  llth 
November,  refusing  to  issue  process  against  the  Petitioners  is  still 
subsisting." 

It  appears  to  me  that  the  decision  of  the  point  raised  in  this  rule 
must  depend  on  the  question  whether  the  Deputy  Magistrate  had 
jurisdiction  to  issue  the  warrants  applied  for  by  the  Court  Inspector.  If 
he  had  no  such  jurisdiction,  his  order  refusing  the  application  was 
inoperative.  If  he  had  jurisdiction,  then  it  was  ultra  vires  for  the 
Joint  Magistrate  to  grant  processes  which  the  Deputy  Magistrate  had 
refused. 

It  is  true  that  in  the  A.  Form  submitted  by  the  Police  the  names 
of  the  Petitioners  were  not  mentioned  but  it  appears  to  me  that  the 
order  :  "  To  Babu  M.  M.  Roy  for  disposal"  means  that  the  whole  case 
was  transferred,  so  that  it  would  have  been  competent  for  the  Deputy 
Magistrate  to  issue  processes  for  the  attendance  of  any  persons  named 
in  the  B.  Form  previously  submitted  who  were  shown  by  the  evidence 
to  be  concerned  in  the  commission  of  the  offence  which  the  Deputy 
Magistrate  was  trying. 

This   view  is  in  accordance  with  that  taken  in  In  the  matter  of 
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Golahdi  Sheikh  (I),  where  it  was  lieltl  that  the  whole  case  was 
transferred,  and  not  merely  the  case  of  the  persons  sent  up  by  the 
Police. 

For  the  reasons  above  given  I  am  of  opinion  that  the  case  having 
been  transferred  to  the  Deputy  Magistrate  that  oflScer  alone  had 
jurisdiction  to  deal  wiih  any  application  for  Fummons  until  the  case 
was  withdrawn  from  his  cognizance.  The  order  of  the  Joint  Magistrate 
to  issue  Eummons  on  the  Petitioner  was  therefore  not  warranted  by 
law,  and  I  would  accordingly  set  it  aside,  and  make  this  rale  absolute. 

Rule  made  ahsolntc. 


{0  C.  \V.  N.  SIC.) 
IN  THE  man  COURT  OF  JUDIOATUHK  AT  CALCUTTA. 
Dec.  20  [CRIMINAL  REFERENCE  No.  275  of  VMl.]  1904. 
Present:  —Mr.  Justice  Geidt  and  Mr.  Justice  Mooknrji. 
EMPEROR  V.  MOHUXT  RAM  DAS. 

Offence— Ptcnnnl  Tcfuinnj  Act  {VIII  of  1885),  sec.  08  ['i)  —  Jur'n*diclion  of 
MarjiHtrnte  Kith  respect  to  acts  uperijhd  in— Procedure,  irrefjulnritij  of- Sch. -i  (0) 
and  2if  (2)  and  Sch.  II  of  the  Criminal  Procedure  Code  (Act  V  of  189S.) 

A  Mii;^istrate  has  juiisdictic  n  to  try  a  Jnndloid  f(»r  an  act  specified  in  sec.  r)8  (.3) 
of  the  Bengal  Tenancy  Act,  namely,  failure  to  prepare  and  retain  counterfoils  of  rent 
receipts,   in  the  same  way  as  he  would  try  a  smumons  case. 

Where  theie  was  no  plea  of  guilty  on  the  part  of  the  accused  laJidlord,  anu  no 
witnesses  were  ex  imined  for  the  prosecution  but  th^  accused  was  examined  on  0^*" 
aad  the  Magistrate  relying  upon  an  admission  alleged  to  have  been  made  by  the  accus- 
ed and  recorded  in  a  report  written  by  a  police-officer  in  another  case,  convicted  the 
accused  : 

neld—Thai  the  procedure  adopted  was  wholly  irregular  and  the  conviction  shoaW 
be  set  aside. 

This  \v.i3  a  reference  under  sec.  438,  Or.  P.  C.  made  by  E.  P. 
Chapman,  Esq  ,  Sessions  Judge  of  Tirhut,  dated  the  2nd  of  December 
1904,  recommending  that  the  order  of  the  Sub-Divisional  Magistrate  of 
Madhubani,   dated   the  4th   of   October   1904,   convicting   the  accused 

(1)  4  C.  W.  N.  827  :  1.  c.  I.  L.  R.  27  Cal.  979  (1900). 


Digiti; 


zed  by  Google 


Vol.  II  ]  Thb  Criminal  Law  Journal  Reports.  533 

EMPEfiOR  V.  MOHUNT  BAM  DAS. 

under  sec.  58,   Bengal  Tenancy  Act,  and  sentencing  Lirn  to  pay  a  fine 
of  Ra.  30  be  reversed. 

The  facts  material  to  this  report  are  tliese  ;  — 

On  the  IGih  September  last  a  written  petiii('n  was  presented  to  the 
Sub-Divisional  Magistrate  at  Madhubani,  purporting  to  bo  made  by 
some  o7  raiyata  of  a  village  named  liashara  and  alleging  that  cheir  land- 
lord, Mohunt  Ramdas,  did  not  grant  them  receipts  containing  particu- 
lars required  b^  the  Bengal  Tenancy  Act,  and  that  he  did  not  comply 
with  the  provision  requiring  counterfoils  to  be  kept.  The  Magistrate 
thereupon  recorded  an  order — ''Call  on  the  MoLunt  and  his  7>a/tran, 
Gulabdas,  to  appear  on  the  Ist  with  his  receipt  books  and  explain." 
On  the  1st  October  the  Magistrate  examined  tho  Mohunt  on  oath  and 
inspected  the  receipt  books  submitted  by  him.  The  Magistrate  then 
sent  for  tho  record  of  another  case  previously  instituted  upon  a  police 
report  in  which  tho  Mohunt  and  raiyats  of  the  village  were  concerned. 
On  the  3rd  October  arguments  were  heard  and  on  the  4th  the  Magistrate 
recorded  an  order  fining  the  Mohunt  30  rupees  under  sec.  58  of  the 
Bengal  Tenancy  Act. 

The  Sessions  Judge  being  moved  made  this  reference  to  the  High 
Court  submitting  that  the  order  was  illegal  inasmuch  as  Mohunt  Bamdas 
was  not  tried  in  accordance  with  law.  Ho  recommended  that  the  order 
should  be  set  aside. 

Tho  judgmout  of  the  Court  was  as  follows  : — 

Mohunt  Ramdas  has  been  punished  by  the  Sub-Divisional  Magis- 
trate of  Madhubani  with  a  fine  of  Us.  SO  for  having  failed  to  prepare 
and  retain  a  counterfoil  of  rent  receipts  granted  to  raiyats.  The  Ses- 
sions Judge  has  recommended  that  the  order  be  set  aside  and  has  also 
expressed  some  doubt  whether  the  Magistrate  had  jurisdiction  in  the 
matter. 

Reading  the  definition  of  'offence'  in  sec.  4  (o)  of  the  Code  of 
Criminal  Procedure  with  sec.  21)  (2)  and  the  last  entry  in  Sch.  II  of  that 
Code,  we  entertain  no  doubc  that  the  Magistrate  had  jurisdiction  to 
try  a  landlord  for  the  act  specified  in  sec  58  (3)  of  the  Bengal  Tenancy 
Act,  namely,  failure  to  prepare  and  retain  counterfoils  and  rent  receipts. 
But  the  trial  of  such  an  offence  must  be  conducted  with  the  ordinary 
procedure.     In  the  present  case    there    was  neither    examination    of 
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witnesses  on  the  part  of  the  prosecution  nor  a  plea  of  guilty  on  the  part  of 
the  accused.  The  Magistrate  relied  on  an  admission  alleged  to  have 
been  made  by  the  accused  and  recorded  in  a  report  written  by  a  police- 
officer  in  another  case  and  he  examined  the  accused  on  oath.  These 
proceedings  were  wholly  irregidar.  Witnesses  should  have  been  examin- 
ed in  the  ordinary  way  including  if  necessary  the  police-officer  to  whom 
the  admission  is  said  to  have  been  made. 

A  conviction  had  on  a  trial  conducted  in  this  way  cannot  be  sus- 
tained. The  conviction  and  fine  are  accordingly  set  aside.  If  the 
raiyats  or  any  of  them  desire  to  proceed  with  the  prosecution  the  trial 
must  be  held  in  the  ordinary  way. 

Conviction  set  aside. 


iO  C.  W.  N.  S:J9) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Feb.  23  [CRIMINAL  REVISION  No.  1229  of  1904.]  1905* 

Present: — Mr.     Justice  Uarington,   Mr.  Justice  Henderson  and  Mr. 
Justice  Geidt. 

SHE0I3UX  R\M,  -PisTmoyE^  v.   EMPEROR,-Opposite  Pami'. 

Criminal  Procedure  Code  (  Act  V  of  J 898  )  a.  2l5-<JommUmeiU  to  tJie  Sessigns- 
Evidence  inauficioU  to  be  left  to  a  jury^I  nsujjicieticij  of  Evidence  a  point  of  law  or  fact 
— justification  of  High  Court  to  quaith  commitment. 

lieeorda  called  for  by  the  Supeiror  Court—  stay  of  Proceedings  bsfore  tftc  inferior 
Court—Penal  Code  {Act  XLV  of  1860),  a.  Hi— Abetment. 

The  Petitioner,  who  was  plaintiff  in  five  suits,  was  present  in  Court  at  the  trial  of 
the  suite.  IUh  Patwari  (a  servant),  who  appeared  for  him  as  a  witness,  gave  false 
evidence  and  produced  a  number  of  documente  which  were  forgeries.  lu  commit- 
ment of  the  petitioner  to  the  Sessions  for  offences  under  bs.  ^^^,}f},^^^-^,  I.  P.  C,  the 
only  evidence  against  him  was  : — 

(1)  That  a  servant  [Patwari)  in  his  employ  gave  false  evidence  and  produced 
forged  documents ; 

(2)  That  he  was  present  actively  prosecuting  his  suits ; 

(3)  That  the  evidenc3  of  the  patwari  if  balieved  would  have  supported  his  case ; 

(4)  That  he  sometimes  made  collections  and  had  tested  Jamdbandie, 
Ueld  by  Uarington,  J.  (concurring  with  Henderson  J.)  — 
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That  thre  just  slope  short  of  a  case  which  would  properly  be  left  1o  a  jury.  It  is 
a  case  of  suspicion  — po^bly  stroilg  suspicion— but  in  the  absence  of  any  evidrace  that 
petttiotim*  bad  seen,  or  knew  of  the  <!oiiteiits  of  the  documents  produced  by  the  Paiwctrt 
there  is  ne  case  for  hhn  to  answer. 

The  comtaitoient  was  accordingly  quashed  on  the  ground  that  prima  facte  there 
was  no  (^ase  agatnH  the  petitioner! 

Per  Hbrigton,  J.— The  test  which  should  be  applied  to  decide  whether  a  committal 
ought  or  ought  not  to  be  made  on  the  facts  is  this- -assuming  that  the  whole  of  the  evi* 
dence  telling  against  the  aocnsed  is  true,  is  there  a  case  which  a  Judge  at  a  trial  could 
leave  to  a  jury  ?  If  the  evidence  is  such  that  a  judge  would  have  been  bound  to  rule 
tliat  there  was  no  evidence  on  which  a  jury  could  convict  then  a  committal  ought  not  to 
be^made.  If  there  was  any  evidence  which  called  for  an  answer — however  ^at  the 
preponderance  ir»  favour  of  the  prisoner  might  be  -then  the  committal  was  projer. 

Per  Ilendersoo,  J.— The  object  of  a  preliminary  enquiry  in  a  criminal  case  is  to 
ascertain  whether  there  is  any  real  case  against  the  accused  be'ore  a  commitment  is 
made  and  if  all  that  can  be  said  is  that  there  is  a  mere  scintilla  of  evidence  then  there 
should  be  no  commitment. 

Per  Ilendersou  and  Oeidt,  J  J.— A  Sessions  Judge  has  no  power  to  order  a  stay  of 
proceedings  before  a  Magistrate.  All  he  can  do  under  s.  435  Cr.  P.  C.  ,is  to  call  for  the 
record  of  any  pro<ieeding  before  a  Magistrate. 

Per  Geidt,  J.— A  commitment  once  made  to  a  court  of  session  can  be  quashed  only 
on  a  point  of  law.  Whether  the  evidence  be  strong  or  week,  sufficient  or  insufficient  to 
justify  a  conviction  is  a  question  of  fact,  and  not  of  law,  and  can  be  detei mined  by 
a  judge  of  facts  only. 

Per  Henderson  and  Geidt,  J  J. — In  order  to  bring  a  person  within  s.  114,  1.  P.  C, 
it  is  necessary  first  to  make  out  the  circumstances  which  constitute  the  abetment,  so  that 
if  absent  h^  wouM  have  been  liable  to  be  punished  as  sn  abettor ;  and  then  to  show  that 
he  was  also  present  when  the  offence  was  committed. 

The  case  came  on  for  hearing;  before  Henderscn  and  Geidt,  J  J., 
who  dfftdred  in  opinion  and  delivered  disFentient  judgments.  Th4  facta 
ar^  fully  det  out  in  the  judgments. 

Mr,    Jackson  and  Bahu  Damrathi  Sanyal  for  the  Petitioner. 

No  one  ap^peared  to  show  cause. 

The  Judgments  delivered  by  Henderson  and  Geidt,  J  J.,  were  as 
foBo^rs: — 

RendrPSOII,  J«— Tn  tliis  case  Mr.  Monaban,  the  Assihtant 
Settlement  Officer,  after  dismissing  five  suits  instituted  before  Lim 
by  the  Petitioner  (Called   upon  him  and  his  pattvari  Chooa  Lai  Dass  to 
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8ho?r  cause  why  they  should  not  bo  prosecuted  under  sees.  193,  196 
and  109  of  the  Penal  Code  in  respect  of  offences  alleged  to  have  been 
conunitted  at  the  trial  of  these  cases.  On  the  15th  September  cause 
having  been  shown,  Mr.  Monahan  after  stating  that  he  was  not  satisfied 
recorded  the  following  orJer :  "I  have  therefore  complained  under 
sec.  1W5  (b)  of  the  Criminal  Procedure  Code  against  Sheobux  Ram  [the 
Petitioner)  and  Chooa  Lai'*  and  at  the  same  time  he  addressed  a  letter 
to  the  District  Magistrate  :naking  a  formal  complaint.  On  the  same  day 
the  District  Magistrate  issued  warrants  against  the  two  accused 
fixing  the  26th  September  for  the  hearing  and  transferred  the  case  to 
Babu  S.  C.  Mittra,  Deputy  Magistrate,  for  trial. 

The  Petitioner  applied  to  Mr.  Vincent  who  was  both  Sessions  Judge 
and  Special  Judge  under  the  Settlement  Act  to  refer  the  matter  to   the 
High  Court  with  a  view  to  having  the  order  of  the  Assistant  Settlement 
Officer  set  aside  and  Mr.    Vincent   thereupon  sent   for   the  record   and 
it  was  accordingly  forwarded   to  hira.     As  Sessions  Judge,  Mr.  Vincent 
had   power  under  sec.   435  of  the  Code  of  Criminal  Procedure  to  call 
for  the  record  in  order  to  satisfy  himself  as  to  the  correctness,  legality 
or  propriety  of  the  proceedings  before  the  Magistrate,  it  having   been 
alleged  that  the  order  of  the  Assistant  Settlement  Officer  was  invalid 
as  there  was  nothing  to  show  that  the  Petitioner  could  be  treated  as  in 
law  an  abettor  and  that  the  order   was  bad.    As  Special  Judge  however 
he  had  no  power  under  that  section  to  call  for  the  record  as  the  section 
only  empowers,  among  other  Criminal  Courts  a  Sessions  Judge  to  call 
for  record  from  an  inferior  Criminal  Court,  and  so  far  as  the  special 
Judge  was  concerned  the  Deputy  Magistrate  was  not  an  inferior  Court 
Had  the  Assistant  Settlement    Officer  granted  sanction  to  prosecute 
the  accused  instead  of  making  as  he  did  a  complaint  the  Special  Judge 
would   have  been  competent  to  revoke  the  sanction.    It  is  not  quite 
clear  in  what  capacity  Mr.  Vincent  was  addressed  as  the  petition  to 
him  is  not  upon  the  record  and  in  the  proceedings  on  the  case  he  has 
been  variously  described  by  himself  and  others  as  Sessions  Judge, 
District  Judge  and  Special  Judge.    The  point    however    is    not   of 
material  importance  in  the  view  which  I  take  of  the  matter  but   having 
regard  to  the  explanation  of  the   Magistrate  in   showing  cause  I  think 
it  may  be  taken  that  the  application  was  made  to  him  as  Special  Judge. 

On    the    ^mh     September    the    case    was    postponed  on  tb^ 
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applicatioa  of  the  Petitioaer  pending  the  disposal  of  the  application 
until  the  3rd  October.  On  tha  5th  October  the  trial  of  the  case  was 
transferred  to  the  file  of  Mr.  J.  N.  CaoTvJhuri,  Daputy  Magistrate.  In 
the  meantime  however  on  the  Ist  of  October  Mr.  Vincent  had  heard 
the  application  and  had  reserved  judgment.  It  having  been  brought 
to  his  notice,  however,  that  Mr.  Monahan  was  about  to  go  on  transfer 
to  Orissa  and  that  his  evidence  was  very  material  for  a  correct 
understanding  of  the  facts  he  returned  the  record  in  order  that  Mr. 
Monahan's  evidence  might  be  taken  and  he  directed  that  it  be  sent 
back  within  a  week. 

From  the  order-sheet  of  the  Deputy  Magistrate  it  appears  that 
Mr.  Monahan  was  examiaed  on  the  5th  October  and  the  Deputy 
Magistrate  directed  the  record  to  be  sent  at  once  to  the  *  Sessions 
J udge' by  a  special  messenger  with  a  covering  letter  statiog  that  the 
12th  October  had  been  fixed  for  the  cross-examination  of  Mr.  Monahan 
and  the  examination  of  the  other  witnesses.  .It  also  appears 
from  an  order  of  the  Djpi'y  MxgUtrate  that  oa  tli^  10:h  Ojtjba  r 
the  record  was  sent  back  by  the  '*  District  Julge"  for  resubmis- 
sion after  the  cross-ex imi nation  of  Mr.  Mohahan  and  that  the  a^jusei 
persons  were  to  bj  inform  3d  that  the  case  would  be  **put  up  on  the 
12th"  (the  date  previously  fixed)  for  the  cross-examination  of  Mr. 
Monahan.  On  the  12th  Ootober,  Mr.  Monahan  was  present  for 
cross-examination  but  the  Petitioner  declined  to  cross-examine  at 
that  stage.  The  Deputy  Magistrate,  however,  took  up  the  enquiry 
which  was  pending  before  him,  examined  the  witnesses  for  the 
prosecution  and  after  taking  the  statements  of  the  two  accused  com- 
mitted them  for  trial  to  the  Sessions  Court  and  thereafter  sent  the 
record  to  the  Sessions  Court. 

The  result  of  this  action  on  the  part  of  the  Deputy  Magistrate 
was  to  render  abortive  the  application  which  was  pending  before  Mr. 
Vincent  and  as  to  which  he  had  reserved  judgment  on  the  1st  October 
for  the  special  purpose  of  having  the  evidence  of  Mc.  Monahan  record- 
ed. On  the  30th  October  the  Doputy  Mvgi3trat3  himself  re^Drdad  in 
t*i3  orJ3r3!i)3';  thit  ti3  rejorJ  hal  b33n  S3nt  back  to  him  for  re- 
submission after  the  cross-examination  of  Mr.  Monahan. 

When  the  application  came  on  again  before  Mr.  Vincent  he  pro- 
fesaed  to  find  himself  powerless  to  act  in  the  matter.    **  By  the  time" 
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be  wid  "  I  received  the  record  back  the  Petitioocr  bad  already  been 
committed  to  tbe  Court  of  Sesaioo  aad  he  went  on  to  say  that  be 
thought  I  bat  at  tbat  sUge  it  would  be  obviously  inadvisable  and 
inexpedient  to  make  a  reference  to  tbe  Uigh  Court.  lie  further 
stated  tuat  inasmuch  as  be  had  been  ai»ked  to  make  a  reference  to 
the  High  Court  on  a  question  of  fact,  the  question  of  fact  being 
apparently  whether  there  was  any  evidencj  to  justify  tbe  coramitment 
be  refused  the  application  mile  tj  him  an  I  thii  bo  prjfeised  t)  do 
as  *'  Special  Judge/' 

As  Special  Judge,  Mr.  Vincent  bad  no  power  under  seas.  435  an>i 
438  of  the  Code  of  Criminal  Procedure  to  make  a  reference  to  the  Iligh 
Court  though  as  Sessions  Judge  he  would  liavd  bden  ompatentt) 
have  made  a  reference  to  the  High  Court  recommending  if  he  took 
tbat  view,  that  the  proceedings  before  the  Daputy  M  igistrate  should 
be  set  aside  as  regards  tbe  Petitioner  on  tbe  ground  that  there  was 
no  oS^nce  discloseii  against  bim.  Whatever  bis  powers  as  Sessions 
Judge  or  special  Judge  were  the  fact  remains  that  ho  refused  to 
interfere  and  a  commitment  was  made  by  tbe  Deputy  Blagistrate. 

Now  a  commiimont  once*  made  by  a  competent  Magistrate  can 
be  quashed  by  the  High  Court  only  and  only  upon  a  point  of  Jaw  and  it 
has  been  contended  that  the  Magistrate  was  not  at  tbe  tima,  lie 
committed  the  Petitioner  competent  bf  reason  of  the  pendency  of  the 
application  before  Mr.  Vincent  to  mhke  a  commitment. 

No  order  was  male  by    Mr.  Vincent,  and  apparently  none  couM 
legally  have  been  m^ide*  for  the  stay  of  proceedings  bdfore  the  Deputy 
](^isUxftte«    I^t  the  fact  that  the  raciri   bal   bien  callei  for  aod 
sen|  up  to  bis  Court  operated  ipeo  faeto  as  a  slay,  and  bad  it  not  beea 
for  tbe  accidental  circumstances  tbat  Mr.  Monaban  was  about  to  bd 
transferred  and    that  Mr.   Vincent  considered  it    neceeaary    to  have 
his  evidence,  it  is  clear,  I  think,   tbat  tbe  record   would  not  have  beea 
returned  to  the  Original  Court,  until  the  application  pending  before 
the  special  Judge  bad  been  disposed  of  in  the  due  course.    The  Deputy 
Magistrate  appears  to  have  taken  advantage,   I  don't  suggest  that  be 
did  so  iinproperly  or  intentionally,  of  tbe  record  having   been  sent  back 
to  bim  for  the  limited   purpose  of  cross-examining  Mr.   Monahao  to 
proceed  with  tbe  enquiry  as  if  nothing  bad  happened  and  to  commit 
tbe  PetitioDer  and  his  co-accused.    The  action  of  the  Deputy   Magistrate 
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was  perhaps  somewhat  precipitate.  Bat  what  we  have  to  determine 
is  whether  the  commitment  was  bad  in  law  either  because  under  the 
circumstances  the  Magistrate  was  not  at  the  time  competent  to  make 
the  commitment  or  if  he  was  competent  because  the  commitment  was 
in  itself  invalid  owing  to  a  defect  in  the  proceedings  in  which  it  was 
made. 

I  am  not  prepared  to  sav  that  the  Magistrate  was  not  at  the  time 
competent.  The  case  was  pending  before  him  and  he  had  not  been 
restrained  from  goinff  on  with  the  enquiry  by  any  order  staying  proceed- 
ings. That  it  was  not  contemplated  by  the  Court  before  which  the 
application  dealing  with  the  order  of  the  Assitant  Settlement  Officer 
was  pending  that  anything  would  have  been  done  in  furtherance  of 
the  hearing  of  the  case  except  to  cross-examine  Mr.  Monahan  admits, 
I  think,  of  no  doubt.  But  it  cannot  be  said  that  the  Magistrate's 
jurisdiction  was  ousted. 

A  rule  was  granted  to  show  cause  why  the  commitment  should  not 
be  set  aside  on  two  grounds,  viz.,  (1)  that  the  Magistrate  was  not  at  the 
time  competent  to  make  the  commitment  and  (2)  that  on  the  facts  the 
commitment  of  the  Petitioner  should  not  have  been  made.  From 
what  has  been  said  above  the  first  ground  has  not  boen  established. 

With  regard  to  the  other  ground  it  is  to  be  noted  in  the  first  place 
that  the  Petitioner  has  only  been  committed  to  take  his  trial  for  abet- 
ment under  sees.    {\^  and  {{i  and  tH  ^^  ^he  Penal .  Code,   that  is  to 
say,  with  having  abetted  his  co-accused  Chooa  LaI   in  the  commission  of 
the  offences  of  having  intentionally  given  false  evidence  and  of  using  as 
genuine  evidence  which  he  knew  to  be  false  and  fabricated.    The  abet- 
ment is  charged  under  sec.  114  of  the  Penal  Code  which  declares  that 
whenever  any  person  who,  if  absent,  would  be  liable  to  be  punished  as 
an  abettor  is  present  when  the  act  or  offence  for  which   he  would  be 
punishable  in  consequence  of  the  abetment  is  committed,   shall  be  deem- 
ed to  have  committed  such  act  or  offence.    Therefore  to  bring  a  person 
within  sec.  114  it  is  necessary  first  to  make  out  the  circumstances  which 
constitute  the  abetment  so  that  if  absent  the  Petitioner  would  have  been 
''liable  to  be  punished  as  an  abettor''  and  then  to  show  that  he  was 
also  present  when  the  offence  was  committed.     We  have  had  the  evidence 
laid  before  us.    From  that  it  appears  that  the  facts  upon  which  the 
commitment   has    been    made   are   as    follows:— The   suits    in  which 
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Chooa  Lai  was  alleged  to  have  committed  the  offences  attributed  to  bim 
were  suits  instituted  on  behalf  of  the  Petitioner,  that  Chooa  lal  was  the 
pattcari  of  the  Petitioner  and  that  the  Petitioner  "  makes  tehsil  (i,  e . 
collects  the  rents)  sometimes  and  sometimes  his  patwari  Chooa  Lal 
makes  tehsiV  and  that  the  Petitioner  was  present  in  Coort,  for  the 
purpose  of  assisting  in  the  prosecution  or  conduct  of  the  suits  when 
Chooa  Lal  was  being  examined  and  produced  the  books  said  to  be  fabric- 
ated, and  I  think  it  may  be  taken  that  he  was  interested  in  the  results  of 
the  suits  and  would  benefit  thereby. 

The  question  therefore  is  whether  these  facts  constitute  any  evidence 
of  abutment  or  afford  materials  from  which  abetment  may  be  inferred. 
It  is  not  whether  there  is  sufficient  evidence  of  abetment  or 
sufficient  material  from  which  abetment  may  be  inferred.  The 
mere  fact  that  the  Petitioner  was  present  in  Court  will  not  of 
course  render  him  liable.  It  must  be  shown  that  if  he  had  been 
absent  he  would  in  the  circumstances  alleged  have  been  liable  as  an 
abettor.  The  circumstances  (other  than  the  fact  of  his  being  present 
assisting  in  the  conduct  of  the  cases)  which  appear  upon  the  evidence 
not  by  themselves  show  that  the  Petitioner  abetted  the  alleged  offences. 
Nor  do  they,  coupled  with  the  fact  that  the  Petitioner  was  present  in  Court 
superintending  the  conduct  of  the  litigation,  make  out  any  case  of  abet- 
ment. There  is  nothing  to  suggest  that  he  actually  instigated  his 
paticari  to  fabricate  false  evidence  or  to  support  false  entries  in  the  books 
by  false  evidence,  nor  is  there  anything  to  suggest  that  he  was  aware  that 
the  evidence  given  or  produced  by  the  paticari  was  false. 

It  is  the  duty  of  a  patwari  to  look  after  collections  on  account  of  his 
master  and  to  see  that  the  raiyats  pay  what  his  master  is  legitimate)/ 
entitled  to.  There  are,  it  is  well  known  paticaria  who,  from  oversetl 
or  from  a  desire  to  ingratiate  themselves  with  their  masters  or  possibly 
with  a  view  in  some  way  to  benefit  themselves,  resort  to  practices 
which  are  not  always  honest  or  legitimate  to  swell  the  collections, 
but  it  cannot  be  assumed  that  when  they  have  over- stepped  the  bounds 
of  what  is  legitimate  their  masters  are  either  cognisant  or  approve  of 
their  action.  But  apart  from  this  consideration  I  have  no  hesitation  in 
finding  for  the  reasons  which  I  have  stated  that  there  is  nothing  in  the 
evidence  recorded  by  the  Deputy  Magistrate  or  by  the  Assistant  Settle- 
ment Officer  to  show  that  the  Petitioner  abetted  the  commission  of  any 
offence. 
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It  is  not,  as  I  have  said  a  question  of  the  value  of  evidence.  In 
my  opinion  there  are  no  materials  whatsoever  from  which  it  can  be  in- 
ferred t)iat  the  Petitioner  abetted  the  offences  alleged  to  have  been  com- 
mitted by  his  patwari. 

It  is  true  that  the  Deputy  Magistrate  has  inferred  from  the  facts 
which  I  have  stated  that  the  alleged  forged  papers  "  were  evidently 
filed  with  his  (the  Petitioner's)  knowledge  and  consent"  and  that 
those  papers  were  filed  in  order  to  support  the  contention  of  the  Plain- 
tiff in  the  various  suits  against  the  laiyats.  But  I  am  wholly  unable  to 
conceive  how  the  inference  can  be  drawn.  Were  such  an  inference  possible 
no  litigant  would  be  safe,  if  any  of  his  witnesses  should  support  bis  case 
with  evidence  found  to  be  irtentionally  false.  In  my  opinion  this  is 
a  case  in  which  the  Petitioner  ought  not  to  be  allowed  to  undergo  the 
harassment  of  a  trial  though  to  my  mind  a  trial  could  only  result  in 
his  acquittal.  Having  expressed  my  opinion  on  the  facts  as  I  have 
done  there  can  be  no  impropriety  now  in  my  expressing  an  opinion  upon 
their  value  as  evidence  assuming  that  there  is  any  evidence.  Even  it 
it  be  possible  to  say  that  there  is  some  evidence  which  might  be  con- 
sidered against  the  Petitioner  it  is,  I  consider,  of  such  an  exiguous 
character  that  it  might  be  and  I  think  ought  to  be  disregarded.  The 
object  of  a  preliminary  enquiry  in  a  criminal  case  is  to  ascertain  whether 
there  is  any  real  case  against  the  accused  before  a  commitment  is  a.ade 
and  if  all  that  can  be  said  is  that  there  is  a  mere  scintilla  of  evidence 
then  in  my  opinion  there  should  no  commitment. 

It  follows  necessarily  from  the  finding  at  ^hich  I  have  arrived 
that  the  commitment  was  bad,  as  upon  ttie  facts  either  alleged  or  even 
found  by  the  conmiitting  officer,  no  offence  by  the  Petitioner  has  been 
made  out  or  disclosed.  In  my  opinion  therefore  the  rule  ought  to  be 
made  absolute  on  the  second  ground  and  the  order  of  commitment  so 
far  as  the  Petitioner  is  concerned  quashed. 

As  we  are  unable  to  agree,  the  case  must  be  laid  before  the  Chief 
Justice  in  order  that  it  may  be  referred  to  a  third  Judge. 

Geldty  Jm — The  Petitioner,  Sheobux  Ram,   brought  a  suit  under 

sec.  106,  Bengal  Tenancy  Act,  against  certain  of  his  tenants.  In  the  course 

of  that  suit  his  'patwari  Chooa  Lai  produced  certain  collection   papers 

ontaining  entries  showing  payment  of  rent  by  those  tenants,  and  gave 
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evidence  that  the  rent  thus  shown  had  been  paid  by  them.    Ihe  Assis- 

tant  Settlement  Offi'^er  trying  the  cases  was  of  opinion  that  these  entries 

were  fabricated  and  made  a  complaint  both  against  Chooa  lal  who 

bad  produced  the  papers  and  given  the  evidence  and  also  against  his 

master  the  Petitioner  who  had  been  present    in   Court  during  the  pro- 

graas  of  th9  suits.    Tae  enquiry  was  hel  J  by  a  Deputy  Magistrate  and 

both  Chooa  Lal  and  Sheobux  have  been  committed  for  trial,  the  former  for 

giving  false  evidence,  using  false  evidence,  and  using  forged  documents 

offences  punishable  respectively  under  sees.   193,    196  and  471  of  the 

Penal  Code  and  the  latter  for  abetting  the  above  offences  under  sec.   114 

of  that  Code.    During  the  course  of  the  enquiry  an  application  was  made 

to  the  Seasions  Judge  to  have  the  case  referred   to  the  High  Court  in 

order  that  the   prosecution   of   the  Petitioner  might  be  stayed.    The 

Sessions  Judge  sent  for  the  record   and   on   5th   October  the  Deputy 

Magistrate  recorded     the    following  order :    **    Examined  in-chief  Mr. 

Monahan  to-day.    Send  the  record  at  once  to  the   Sessions    Judge  by 

a  special  messenger  with  a  coveri  ig  letter  stating  that  the  12th  October 

has  been   fixed  for  the  cross-examination   of    Mr.     Monahan  and  the 

examination  of  the  other  witnesses."    The  Sessions  Judge  on  7th  October 

addressed   the   following  letter   to  the  Deputy  Magistrate;    **  I  have 

the  honor  to  return  the  record  of  the  case  noted  on  the  margin.    Please 

send  it  to  me  after  Mr.  Monahan  is  cross-examined."     On  October  10 

the  Deputy   Magistrate  recorded    the  following  order  "  Record  sent 

back   by   the   District  Judge   for  re-submission  after  cross^xaminatioa 

of  Mr.  Monahan.     Inform  th«  accused  persons  about  this  and  put  up 

on  the    12th   (the   dato  previously  fixed)  for  the  cross-examination  of 

Mr.  Monahan." 

On  12th  October  seven  witnesses  were  examined  by  the  Deputy 
Magistrate  the  statements  of  the  accused  recorded,  a  charge  was  framed 
and  the  case  was  committed  for  trial  to  the  Court  of  Session.  Tbe 
defence  declined  to  cross-examine  either  Mr.  Monahan  or  any  other 
of  the  witnesses  examined  on  that  day  except  the  peahkar.  The  reconl 
waa  then  returned  to  the  Sessions  Judge  who  finding  that  the  case 
had  been  committed  declined  to  proceed  further  with  the  matter. 

On  an  application  made  by  the  Petitioner  a  rule  was  issued  to  the 
District  Magistrate  to  show  cause  why  the  order  of  commitment  made 
in  this  case  should   not  be  set  aside  on  the  grounds,  firtt,  that  at  the 
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time  when  the  commitment  was  made  the  Magistrate  was  not  competent 
to  make  the  order,  and,  secondly,  that  he  should  not  have  committed 
the  case  on  the  facts. 

With  regard  to  the  first  ground,  Mr.  Jackson  on  behalf  of  the 
Petitioner  has  argued  that  as  the  case  was  before  the  Sessions  Judge 
on  revision,  the  jurisdiction  of  the  Deputy  Magistrate  to  proceM  with 
it  was  in  abeyance  and  the  order  of  commitment  wa^  therefora  ultra 
tires.  With  this  contention  I  am  unable  to  agree.  The  Sessions 
Judge  had  passed  no  order  to  stay  fuither  proceedings,  and  I  am 
unable  to  discover  in  the  Code  of  Criminal  Procedure  any  provision 
conferring  on  liim  authority  to  pass  such  an  order.  Sec.  435  gives 
him  power  to  call  for  the  record  of  any  proceeding  before  a  Magistrate 
and  while  the  record  is  with  the  Sessions  Judge  thp  else  before  the 
Magistrate  cannot  proceed.  But  this  is  the  result,  not  of  any  want 
of  jurisdiction  but  of  the  facts  that  the  papers  necessary  for  dealing 
with  the  case  are  out  of  his  reach.  As  soon  as  the  record  is  returned 
to  the  Magistrate,  this  impediment  is  removed,  and  if  there  is  no  legal 
bar,  and  the  Magistrate  resumes  the  case,  his  proceedings  are  not  ultra 
vires. 

At  the  same  timo  I  wish  to  make  it  clear  that  ii  my  opinion  a 
Magistrate  would  incur  a  grave  responsibility  if  he  proceeded  with  a 
case  after  an  order  for  stay  of  proceedings  had  been  passed  by  the 
Sessions  Judge  to  whom  for  purposes  of  revision  he  is  subordinate.- 
But  in  the  present  case  no  such  direction  had  been  given.  The 
Sessions  Judge  from  the  covering  letter  which  he  received  with  the 
record  was  aware  that  the  12th  of  October  had  been  fixed  by  the 
Deputy  Magistrate,  not  only  for  the  cross-examination  of  Mr.  Monahan 
but  also  for  the  examination  of  the  other  witnesses,  and  yet  when  he 
returned  the  record  he  made  no  order  tliat  the  examination  of  the 
other  witnesses  must  not  be  proceeded  with  and  further  proceedings 
Btayed.  There  is  nothing  to  show  *hat  the  Djputy  Mas^istrate  was 
in  any  way  aware  of  the  nature  of  the  appliciition  made  to  the  Sessions 
Judge.  All  that  ho  was  informed  was  that  Sheobux  Ram  whoso  pro- 
secution had  been  ordered  had  applied  for  revision.  When  therefore 
the  record  was  returned  to  him  the  Deputy  Magistrate  may  well  have 
thought  that  as  the  Sessions  Judge,   who  had  been  informed  of  the 
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oontemplated  examination  of  the  other  witnespes  on  the  12th  October, 
had  passed  no  order  staying  their  examination  he  was  at  liberty  to 
proceed  with  the  case.  It  appears  to  mo  impossible  to  say  that  the 
Deputy  Magistrate  in  committing  the  case  was  acting  without 
jurisdiction,  and  the  first  ground  on  which  the  rule  was  issued  fails. 

As  regards  the  second  ground  mentioned  in   the  rule  Mr.  Jackson 
has  contended  that  there  is  no  evidence  that  the  Petitioner  abetted 
Chooa  Lai  in  the  commission  of  the  offences  with  which  the  latter  has 
been  charged  and  that  the  Petitioner  ought  therefore,  not  to  haw  >  been 
committed  to  take  his  trial.    The  circumstance  on  which  the  Settlement 
Officer  mainly  relied  in  directing  his  prosecution  was  that  the  Petitioner 
had  been  present  in  Court  while  his  patwari  was  in  the  witness  box. 
Mr.  Jackson  contends  that  this  circumstance  does  not  make  him  an 
abettor  and  in  support  of  this  contention  he  refers  to  sec.  114  of  the  Pekial 
Code.    Now  the  presence  of  a  person  at  the  commission  of  an  offence 
may  be  regarded  in  one  of  two  aspects  either  as   an    element  in  the 
degree  of  criminality  or  as  a  link   in   the  chain  of    evidence  by   which 
his  complicity  is  sought  to  b3  established.     With  the    latter  aspect, 
the  Penal  Code,  a  portion  of  substantial  law,    has  nothing  to  do.    It 
is  in  regard  to  the  former  aspect  that  sec.  114  lays   do;vn   that  when 
a  person  if  absent  would  be  liable  to  punishment  as  an  abettor,    that 
person  if  present  when  the  act  or  offence  abetted  is  committed,  shall  be^ 
punished  as  a  principal  and  not  merely  as  an  abettor.    I  entirely   agree 
with  the  decision   quoted   by   Mr.  Jackson,— ^ueen  v.  Ntmtii  (1),  that 
in  order  to  bring  a  prisoner  within  sec.  114  it  is  necessary  first  to  make 
out  the  circumstances  which  constitute  abetment,   so  that   if  absent 
he  would  have  been  liable  to  be  punished  as  an  abettor ;  and  then 
to  show  that  he  was  also  present  when  the  offence  was  committed. 

But  the  question  for  consideration  iu  the  present  discussion  is 
not  what  was  the  degree  of  criminality  involved  in  the  Petitioner's 
presence  when  his  patwari  was  giving  evidence  but  whether  his 
presence  on  that  occasion  is  a  relevant  fact  having  an>  bearing  on  the 
issue  whether  the  Petitioner  abetted  the  act  of  his  servant.  His  mere 
presence  on  that  occasion  undoubtedly  will  not  make  the  Petitioner 
liable :  otherwise  eyery  one  in  Court  including  the  Settlement  Officer, 
the.  pleadera,  and  spectators  would  be  liable.    But  in  my  opbion  the 

I)    7  Sath.  W.  R.  Or.  49  (1867). 
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preseBce  of  the  Petitioner  in  Court  id  a  matter  wLicU  mny  be  taken  into 
con^deration  in  connection  with  other  matters  in  determining  whether 
the  Petitioner  knew^  of  and  abetted  the  alleged  perjury  and  forgery. 
Moreover  the  evidence  shows  that  the  Pet i tie  ner  not  merely  was  present 
but  was  actively  assisting  in  the  conduct  of  the  suits. 

To  illustrate  my  remarlis  regarding  tho  two  points  of  view  in  which 
the  presence  of  a  person  at  the  commission  of  an  offjnce  may  be 
regarded  I  will  take  a  concrete  instance.  B  is  charged  with  having 
caused  the  death  of  her  husband  C  by  adminiatering  poison  to 
him,  (ftud  A  is  charged  with  abetment  of  that  offence  by  procuring  the 
paison  and  giving  it  to  B  in  order  that  she  might  administer  it  to  her 
husband.  If  A  is  not  present  when  the  poison  is  ndmihislered  he  will 
b8  liable  to  punishment  as  an  abettor  under  sec.  100  of  tho  Penal  Code. 
But  if  he  is  present  on  that  occasion  he  will  by  virtue  of  sec.  114  be 
deemed  a  principal  and  not  merely  an  abettor.  The  presence  of  A  is 
thus  an  element  in  tho  degree  of  his  criminality.  But  it  may  very  well 
also  be  that  the  circumstance  tliut  A  was  present  when  the  poison  was 
administered  is  in  conneciiv^n  with  other  facts  a  relevant  fact  in  deter- 
mining whether  A  had  instigate  J  B  to  administer  the  poison.  For  in- 
stance if  A  lived  in  a  distant  house  and  appeared  at  C's  housio  when 
the  poison  was  administered  at  a  time  when  he  ha  I  no  oilier  occasion  to 
be  there,  his  presence  at  the  house  may  bo  aiuiterial  fact  in  connec- 
tion with  other  ovidoace  to  show  that  he  hid  previously  instigated  B  to 
murder  her  husbaad. 

In  the  preaont  ca^e  it  could  a  >t  b3  con^.en  U  I  th  it  ihT Petitioner's'' 
presence  in  Court  of  itsjif  instigated  tho  patwiri  t)  give  or  use  false 
evidence.  From  the  nature  of  Ci\s\  tho  iustigition  must  have  taken 
place  before  the  suits  came  oi  for  hoariag.  To  bring  the  Petitioner, 
within  the  scope  of  sec.  114  he  must  bj  slio.vu  to  have  previously  in- 
stigated or  aided  the  palwari  to  give  and  use  false  evidence  and  in  my 
opinion  it  cannot  be  said  that  there  are  no  materials  from  which  such 
aid  or  instigation  can  be  inferred.  For  the  deter  Jdi nation  of  this  ques- 
tion the  following  facts,  of  which  evidence  has  been  given,  appear  to  me 
relevant: — 

(1)  Tho  Petitioner  was  the  Plantiff  in  the  suits  in  which  the  all 3gj  1 
false  evidence  was  givan  and  tha  alleg3 1  false  evidence  was  used. 

(2)  That  alleged  faUe  evidence  advanced  the  Petitioner's  suits. 
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(3)  It  was  given  by  a  servant  of  the  Petitioner. 

(4)  That  servant  was  prima  facie  in  no  way  personally  benefited  by 
the  fabrication  or  use  of  the  evidence. 

(5)  The  Petitioner  is  a  nnn  who  often  makes  collections  himsell  It 
is  therefore  possible  that  he  knew  exactly  what  rents  his  raiyats  Day  and 
therefore  knew  that  the  evidence  was  false.  The  degn-e  of  associatioB 
between  the  Petitioner  and  his  servant  and  the  probability  or  impro- 
bability of  the  latter  acting  without  the  kao wledgv3  or  active  concur- 
rence of  the  formsr  are  inatterd  of  fact  to  be  considered  in  cjnneciioa 
with  heads  3,  4  and  5.  When  fuUe  evidence  is  given  by  a  witness  in 
furtherance  of  a  litigant's  case  there  is  more  ground  for  suspecting  that 
the  evidence  has  been  given  at  the  instance  of  the  Utigant  when  the  wit- 
ness is  his  83rvaat  thaa  whsn  there  is  no  such  tie  botwoen  the  two,  and 
there  is  in  my  opinion  no  room  for  appreheosion  that  litigants  in  general 
will  be  suspected  of  complicity  in  perjury  ccmmittcd  by  their  wiln^isca 

(6)  The  Petitioner  was  present  in  Court  actively  assisting  in  the 
cDaluct  of  th3  suits  in  which  his  sarvaut  wa^  a  1  luc^eJ  as  a  witness  for 
th3  parpM3  of  givia^j  tha^  evidenci  which  is  allege  I  to  hi  false  and  us- 
ing that  evidence  which  is  alleged  to  be  fabricated.  Evidence  of  any 
other  purport  would  have  been  inconsistent  with  the  claim  set  up.  If 
the  Petitioner  was  aware  of  the  nature  of  the  suits  which  he  had  insti- 
tuted, and  which  he  was  conducting,  would  be  or  would  he  not  aLo 
be  aware  of  the  nature  of  the  evidence  which  his  servant  was  about  to 
give  ?  That  is  a  very  material  question  of  fact  arising  for  determicatioB 
in  this  case. 

It  is  in  my  view,  quite  outside  our  duty  on  this  occasion  to  express 
an  opinion  whether  from  these  materials  the  correct  inference  is  that  the 
Petitioner  did  or  did  not  know  of  the  falsity  of  the  evidence  and  did 
or  did  not  instigate  the  giving  and  using  of  the  false  evidence.  That 
is  a  question  for  judges  of  fact.  But  I  hold  that  these  are  materials 
which  mny  properly  be  taken  into  consideration  in  coming  to  a  decision 
on  that  question.  It  may  indeed  be  the  case,  as  suggested  by  my  learned 
brother,  that  patwa  is  from  over  zeal  or  a  desire  to  ingratiate  them- 
selves with  their  masters,  or  possibly  with  a  view  to  benefit  themselves 
resort  to  dishonest  practices  to  swell  their  collections.  But  to  import 
such  considerations   into  the   discussion  of  the  matter  itself  indicates 
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to  my  mind  that  there  is  a  case  to  meet.  Wncther  these  coasiderations 
override  the  facta  which  I  hava  mjutioaed  as  relevant  is  a  matter 
which  cannot  be  decided  without  an  appraisement  of  evidence  and  a 
balancing  of  probabilities  that  coma  entirely  within  the  province  of 
judges  of  fact.  That  is  a  function  which  we  are  precluded  from  assum- 
ing on  this  occasion.  A  commitment  once  made  to  a  Court  of  Session 
*  can  be  quashed  only  on  a  point  of  law.  WhetLer  the  evidence  be 
strong  or  weak,  suIHcient  or  insufhjient  to  justify  a  conviction  is  a 
question  of  fact  and  not  of  law,  and  it  appears  to  me  that  our  duty  on 
this  part  of  the  rule  i^  to  conEoe  our  uttontion  to  this  single  point 
whether  there  is  or  is  not  evidence  in  support  of  the  prosecution  which 
might  properly  be  placed  before  a  jury. 

I  am  of  opinion  that  there  is  such  evidence  and  I  would  accord- 
ingly discharge  the  rule  on  both  the  giounds  on  which  it  has  been 
issued. 

Owing  to  this  difference  of  opinion  the  case  was  referred  to 
Harington,  J. 

Mr.  P.  L.  Hoy  and  Bahu  Daaarathi  Sanyal  for  the  Petitioner. 

No  one  appeared  to  show  cause. 

His  Lordship's  Judgment  was  as  follows:  — 

The  Petitioner  in  the  present  case  has  been  committed  to  the 
Sessions  to  take  his  trial  on  charges  of  abetment  of  perjury  sec.  (jiJ), 
abetment  of  the  offence  of  using  evidence  known  to  bo  false  sec.  ]jf 
and  abetment  of  offence  of  using  as  genuine  a  forged  document  eec.  jj^. 
A  rule  was  issued  calling  on  the  District  Magistrate  to  fhow  cause 
why  the  commitment  should  not  be  sot  aside  (1)  on  the  ground  that  the 
Magistrate  was  not  competent  to  commit,  (2)  oa  the  ground  that  the 
committal  should  not  have  been  made  on  tbe  facts. 

On  the  rule  coming  on  for  argument  before  Henderson  and 
Geidt  JJ.,  the  learned  Judges  differed  in  opinion  as  to  whether  the  rule 
should  be  made  absolute  or  discharged  on  the  second  giouud. 

The  question  has  now  been  referred  to  me. 

The  test  which  in  my  opinion  should  be  applied  to  decidd  whether 
a  committal  ought  or  ought  not  to  be  male  on  the  facts  is  this  —assum- 
ing that  the  whole  of  the  evidence  tuliiag  against   the  accused    is  true. 
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is  there  a  case  which  a  Judge  at  a  trial  could  leave  to  a  jury?  If  the 
evidence  is  such  that  a  Judge  would  have  been  biund  to  rule  that 
there  was  no  evidence  on  which  a  jury  could  convict,  then  a  omimit- 
taloughthot  tobe  nude.  If  there  was  any  evidence  which  called  for 
an  answer,  however  great  the  preponderance  in  favour  of  the  priaoner 
might  be— then  the  committal  was  proper. 

Now,  the  Petiiioner  was  Plaintiff  in  a  number  of  suits  under 
sec,  106,  Bengal  Tenanoy  Act,  which  wero  beared  before  the  Settle- 
ment Officer.  That  officer  was  called  as  a  witness,  he  proves  that  the 
Plaintiff  was  present  in  CSourt  when  these  suits  were  tried,  and  be  was 
examined  tts  a  witness,  and  his  patwari  Fas  also  examined.  The  pcttwari 
produced  a  number  of  documents  in  support  of  the  Plaintiff^s  case 
which  were  forgeries. 

The  other  Petitioner  was  present  in  Couit,  taking  an  active  part  in 
the  prosecution  of  his  suits. 

The  next  witness  called  for  the  Crown  was  the  holder  of  a  jote  who 
proved  the  amount  of  rent,  and  that  the  Petitioner  sometimes  made 
tehsil  himself. 

The  witnesses  carry  the  case  against  the  Petitioner  no  further, 
indeed  the  only  material  matter  that  anyone  of  them  proves  is  the 
Petitioner's  deposition. 

That  document  ought  contain  important  evidence  but  it  does  not. 
There  is  a  general  statement  by  the  Plaintiff  that  he  tested  the  jana- 
handle,  but  it  does  not  appear  that  he  was  asked  one  single  question  with 
respect  to  the  forged  documents  nor  does  any  cross-examination  appear 
to  have  been  directed  to  disclosing  the  extent  to  which  he  tested  the 
documents  prepared  by  the  patwari  and  whether  he  had  tested  the 
djcumsntd  in  qaestion.  Hj  apparently  wa3  not  even  asked  whether 
he  had  seen  the  forged  documents  before  they  were  produced  by  Chooa 
Lai  in  the  witness  box. 

The  result  of  the  neglect  to  test  the  Petitioner's  connection  with 
the  forged  evidence  is  to  leave  only  this  evid^3n3^  (I)  thit  a  servant 
in  the  employ  of  the  Petitioner  gave  false  evidcnoe  and  proJuce-i 
forged  documents  at  the  trial  of  certain  suits,  (2)  that  the*  Pelitioner 
was  present  actively  prosecuting  those  suits,  (3)  that  the  evidence  if 
believed  would  have  supported   the    Petitioner's  case,   (4)  that  the 
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Petitioner  sometimes  made  collections  and  had  sometime  tdsted 
jamahdndis.  On  this  the  learned  Counsel  for  the  Petitioner  contends 
that  it  was  necessary  for  the  prosecation  to  prove  under  sec.  114,  (a) 
some  facts  which  would  have  justified  the  conviction  of  the  Petitioner 
of  abetment  of  the  offence  committed  by  the  paiioaH  had  he  been 
absent  and  (6)  that  he  was  present. 

The  prosecution  unfortunately  has  not  been  represented  before 
me :  but  they  can  rely  on  the  fact  that  the  documents  were  produced 
by  the  Petitioner's  servant  .in  the  Petitioner's  presence  in  a  suit  in 
which  '^'the  Petitioner  was  taking  an  active  part  as  Plaintiff  and  that 
he  would  have  benefited  by  the  production  had  the  documents  been 
believed. 

In  my  opinion  this  just  stops  short  of  a  case  which  would  properly 
be  left  to  a  jury. 

Tt  is  a  case  of  suspicion —possibly  strong  suspicion — but  in  the 
absence  of  any  evidence  that  the  Petitioner  had  seen,  or  knew  of  the 
contents  of  the  documents  produced  by  the  pattcari,  I  do  npt  think 
there  was  a  case  for  him  to  answer. 

The  pcUioari  does  not  seem  to  have  been  asked  whether  he  bad 
shown  the  papers  to  his  master,  or  whether  his  master  was  aware  of 
the  contents. 

He  ought  to  have  been  cross-examined  on  this  point  and  the 
Petitioner  should  have  been  recalled  and  given  an  opportunity  of 
explaining  if  the  pcUicari  connected  him  in  any  way  with  the  docu- 
ments. 

This  was  not  done  and  the  result  is  that  there  is  a  link  wanting 
in  the  chain  of  evidence. 

In  my  opinion  the  facts  disclosed  on  the  depositions  do  not  give 
rise  to  an  inference  which  can  make  good  that  defect. 

The  result  is  that  I  agree  with  the  judgment  given  by  Henderson,  J., 
and  am  of  opinion  that  the  rule  should  be  made  absolute  and  the  com- 
mitment quashed  on  the  ground  that  no  p^ma  facie  case  is  made  out 
against  the  Petitioner  on  the  depositions. 

RtiU  macU  ab$6hU€, 
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(9  C.  TV.  N.  860.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Junes    [CRIMINAL  REVISION  No.   235 op  1905.]    1905. 

Present  i—ilr.  Justice   Pargiter  and  Mr.  Justice  Woodroffe. 

BARPA  CHANDRA  DEY  and  otbkbs,— IbT  Paety,  Petitioiiers. 

Versus 
JANMEJOY  DUTT  and  0TnERS,--2ND  Party,  Oppositb  Partt. 

Criminal  Procedure  Code  [Act  V  of  1S9S,)  8.  125—Di8triet  MarfiUrate'M  pwwi 
to  enneel  an  ordir  as  to  the  execution  of  bonds— Grounds  on  uhichhomUcanhe 
cannelled  after  execution. 

The  jurisdiction  conferred  tipon  a  District  Magistrnto  by  s.  11^5  Cr.  P.  C,  is 
not  an  appellate  or  revisional  but  an  original  jurisdiction.  His  jiirijdiclion  com- 
mences after  the  execution  of  tbe  bonds  and  not  before  their  execution, 

A  District  Magistrate  may,  in  the  case  of  an  executed  bond,  hold  for  suffidest 
reasons,  based  on  circumstances  subsequent  to  the  date  of  the  execation  of  the 
bond,  that  it  is  no  longer  necessary  and  accordingly  cancel  it.  Bat  he  has  no  pewr 
to  declare  that  it  was  never  necessary,  where  he  considers  that  a  bond  sboold  no* 
beexeoatedby  tbe  parsnip  concerned  in  pursuance  to  the  orders  of  a  Magistrate,  he 
should  make  are  ference  to  the  High  Court  under  s.  438  Cr.  P.  Code. 

The  material  facts  will  appear  from  the  judgment. 

Mr,  Dunne  and  Bahu  Harcndra  Naryan  Mitter  for  the  Petitioner. 

Messrs.   Jackson,   P,    L    Roy  and     Bahu    Surendra   Nath  Gf^ha 
for  the  Opposite  Parly. 

The  Judgment  of  the  Court  was  as  follows  :— 

On  the  28th  April  190i,  the  Petitioners  prayed  the  District  Magis- 
trate of  Dacca  to  bind  down  24  persons  (21  of  whom  constitute  the. 
opposite  party)  to  keep  the  peace  towards  the  Petitioners  and  the 
District  Magistrate  thereupon  directed  an  enquiry  to  be  held  by  a 
Deputy  Magistrate.  As  the  result  of  such  local  enquiry  and  report 
thdreon  the  Disirict  Magistrate  on  the  13th  May  drew  up  proceedingfl 
under  sec.  107  of  the  Criminal  Procedure  Code  agiiinst  the  opposite 
party  and  maie  over  the  case  for  trial  to  another  Deputy  Migistrtta. 
The  latter  after  taking  the  evidence  adduced  by  both  parties  bood 
down  the  opposite  party  to  keep  the  peace  directing  that  the  respectiTe 
panies  should  execute  the  bonds  mentioned   in  his  order.    Before  th« 
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bonds  were  actually  executed  as  dirrcted  by  the  Deputy  Magistrate 
the  opposite  party,  on  the  14th  September  1904,  obtained  an  order  from 
the  District  Magistrate  calling  for  the  record  and  staying  the  execution 
of  the  boudd.  Eventually  the  District  Magistrate  by  an  order,  dated 
23rd  December  1904,  purporting  to  act  under  sec.  If 5  of  the  Criminal 
Procedure  Code  set  aside  the  order  of  the  Deputy  Magistrate.  Against 
this  order  this  Court  granted  a  rule  upon  the  District  Magistrate  to 
show  cause  why  his  order  of  the  23rd  Ddccmber  should  not  be  set  aside 
on  the  ground  that  it  was  made  without  jurisdiction. 

We  have  heard  learned  Counsel  for  both  parties  and  are  of  opinion 
that  the  rule  must  be  made  absolute. 

It  is  obvious  that  assuming  that  the  District  Magistrate  bad  power  to 
exercise  jurisdiction  of  the  nature  which  he  exercised  the  provisions 
of  tho  section  did  not  warrant  the  action  taken  by  him.  The  power 
given  is  to  cancel  any  bond  executed.  No  bonds  were  in  faijt  executed 
as  their  execution  wa^  stiyed  by  the  District  Magistrate.  If  thi;? 
however  were  the  only  objection  lo  the  Magistrate's  order  it  would 
as  pointed  out  by  learned  Counsel  for  the  opposite  party  have  been 
of  a  very  technical  character.  The  substantial  objection  to  the  District 
Magistrate's  order  consists,  not  in  the  fact  that  he  prematurely  exercised 
a  jurisdiction  which  upon  the  execution  of  the  bonds  was  vested  in 
him  but  that  he  has  no  such  jurisdiction.  Sec.  125  of  the  Criminal 
Procedure  Code  does  not  confer  either  an  appellate  or  rcvisional 
jurisdiction  upon  the  District  Magistrate  in  respect  of  order  binding  down 
persons  to  keep  the  peace  made  by  Courts  subordinate  to  his  own. 
An  appeal  is  given  from  orders  requiring  security  for  good  behaviour 
by  sec.  40G.  There  is  no  such  appeal  in  the  case  of  orders  to  keep 
(he  peace.  Tho  District  Magistrate  might  if  he  considered  the  case 
a  proper  one  have  made  a  reference  to  this  Court  under  the  provisions 
of  sec.  438  of  tho  Code. 

The  jurisdiction  conferred  by  sec.  125  is  not  an  appellate  or 
revisional  but  an  original  jurisdiction.  That  is  if  after  a  bond  has  been 
executed  it  is  made  to  appear  that  by  reason  oi  the  circumstances  as 
they  exist  at  the  date  of  the  application,  that  is  circumstances  sub- 
sequent to  the  date  of  the  execution  of  the  bond,  the  continuance  of 
the  latter  is  no  longer  necessary  the  District  Magistrate  may  cancel 
it.    In  other  words  while  a  District  Magistrate  may  in  the  case  of  an 
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executed  bond  hold  for  suflicienfe  reasons  that  it  is  no  longer  nccesosiy 
and  accordingly  cancel  it  he  has  no  power  to  declare  that  it  was 
never  necessary.  In  the  former  case  the  order  of  the  Sabordinate 
Court  is  not  touched  except  so  far  as  the  District  Magistrate  may 
consider  that  the  circumstances  existing  subsequent  to  such  order 
require  that  it  should  cease  to  be  given  effect  to.  In  the  latter  case  the 
District  Magistrate  reviews  and  differs  from  an  authority  over  which 
in  the  particular  matter  in  question  he  has  been  given  no  appeUate  or 
revisional  control  other  than  that  conferred  by  sec.  488.  We  are 
of  opinion  therefore  that  the  DL-^trict  Magistrate's  order  was  without 
jurisdiction.  We  accordingly  set  it  aside  and  restore  that  of  the 
Deputy  Magistrate. 

Rule  mai0  abmAutc. 


{9  G.   W.  N.,  S62.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTl^A. 

March  13  [CRIMINAL  REVISION  No.  98  of  1905.]  1905. 

Present:— Mr.  Justice  Henderson  and  Mr.  Justice  Geidt. 

PRAY  AG  NABTON,— 2nd  Paott,  PfcTiTio>E£, 

Kerens 

GOBIND  MAHTON,    Ist   Pabty.  Oppostb  PARTY. 

Crimmal  Procedure  Code  {Act  V  of  1S9S),  m.  145,  148,  {Z)—Qtieslioii  of  UUe^ 
order  for  removal  of  a  bundh  eostB—Uamagee  for  crop; 

Where  in  a  case  under  s.  145,  Cr..  P  C,  the  Magistrate  tried  the  qaestioo  of  title  as 
in  a  Civil  case,  directed  the  removal  of  a  tund^  and  awarded  damages  fir  crops  as 
well  costs  in  the  case ; — 

tield—{\)    It  was  the  duty  of  the  Magistrate  to  inquire  as  to   which  party  was 
in  possesnion  and  not  to  treat  the  case  as  if  the  matter  before  him  was  solely  one  of 
title. 

(2)  He  had  no  power  to  make  an  order  under  s.  145,  Cr.  P.  C,  directing  the 
hundli  to  be  removed. 

(3)  The  Magistrate  was  not  entitled  to  make  an  order  under  s.  148  (3)  except  as 
to  costs  Incurred  for  witnesses  or  pleader's  fees  or  both.  He  could  not  award  damages 
Cor  crops. 

The  faots  of  the  case  appear  from  the  order  of  the  Magi«t>^te   which 
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was  as  follows : — 

"  This  is  a  dispute  about  the  construction  of  a  hundh  in  C  lilbile 
by  the  2nd  party  Prayag  Mahton  and  others. 

"  The  1st  party  claims  the  laud  on  which  the  bundh  Las  been 
put  up  as  theirs  whibt  the  2ud  party  claims  the  land  as  theirs. 

'*  From  the  evidence  of  witnesses  of  both  parties  it  is  apparent 
that  the  bundh  has  been  put  up  on  the  pyne  belonging  to  Chilbile. 
The  water  here  flows  from  south  to  north  and  the  Police  on  enquiry 
found  it  so.  Now  this  h^mdh  puts  a  stop  to  the  Q  )w  of  Chilbile  water 
by  this  pyne.  The  evidence  proves  that  there  ia  soma  land  of  Chilbile 
even  oa  the  north  of  this  bundh,  Wben  such  is  the  case  2nd  party 
had  no  earthly  reason  to  enter  upon  Chiblile  land  and  put  up  this 
bundh  to  cause  damage  to  Chilbile  crops.  Uuder  these  circumstances 
I  order  that  the  bundh  should  be  removed,  this  order  is  to  remain 
in  forca  do  long  as  it  is  not  set  aside  in  due  course  of  law  by  a 
competent  Civil  Court,  under  sec.  145  Cr.  P.  C.  Prayais;  Mahton  to 
pay  Rs.  50  as  costs  to  Ist  party  Gjbiod  Mahton  for  the  damage  of 
crops  as  well  as  costs  in  this  case.'* 

Babu  Surendra  Mohan  Dds  for  the  Petitioner. 

Babu  8ati8  Chandra  Mukerji  for  the  Opposite  Party. 

The  Judgment  of  the  Court  was  as  follows  :  — 

In  this  case  it  appears  that  there  was  a  dispute  with  regard  to  a 
hundh  measuring  32  feet  in  length  and  one  foot  in  breadth,  and  the 
parties  were  called  upon  under  see.  145,  Cr.  P.  C,  to  produce  their 
evidence  as  to  their  respective  claims  over  the  bundh  in  dispute  and  to 
the  land  on  which  the  bundh  stood. 

From  first  to  last  the  Magistrate  has  dealt  with  the  matter  as  if  he 
had  to  try  a  question  of  title  an<l  not  a  mere  question  of  possession'. 
He  has  found  not  only  to  whom  the  land  upon  which  the  bundh  was 
erected  belonged  but  he  has  directed  that  the  bundh  should  be  removed. 
Moreover,  he  has  directed  that  his  order  shall  remain  in  force  so 
long  as  it  is  not  set  aside  in  due  course  of  law  by  a  competent  Civil 
Court  under  sec.  145,  Cr.  P.  C,  and  he  has  directed  one  of  the  parties 
to  pay  costs  to  the  other  for  damages  done  to  crops  as  well  as  costs 
in  the  case. 
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A  rule  was  granted  to  set  aside  these  orders  as  not  having  been 
contemplated  by  sec.  145.  The  rule  must  be  made  absolute.  In 
the  first  place,  it  was  the  duty  of  the  Magistrate  to  inquire  as  to 
which  party  was  in  possession  and  not  to  treat  the  case  as  if  the  matter 
before  him  was  sluley  one  of  title.  In  the  second  place,  he  had  no 
power  to  make  an  order  under  sec.  145  directing  the  hundh  to  be  re- 
nooved.  further  the  Magistrate  was  not  entitled  to  make  an  order 
under  sec.  148  except  the  costs  incurred  for  witneEses  or  pleader's  fees 
or  both,  but  treating  the  matter  throughout  as  if  it  had  been  a  civil 
rase,  he  has  awarded  one  party  so  much  for  damages  to  his  crops. 

We  think  the  entire  order  must  be  set  aside  including  the  order 
as  to  costs  upon  the  ground.^  stated  in  the  rule. 

Rule  made  ahmihtU. 


(9  C.  W.  N.,  69S). 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA, 
March  30  [CR  MIN  AL  RE  VIS    ON  No.  26  of  1905.]  1905 

Prracnt:— Mr.   JusticH   Rarapioi,    Mr.   Justice    Henderson  and  Mr. 
flusticc  Geidt. 

SRIKANTA  NATH  SHAHA,  and  0TUBis.~PtTiTi0KEi.s. 

Versus. 

EMPEROR,- Opposite  PjiUTY. 

Criminal  Procedure  Code  {Ad  V  tf  1898),  ««.  107,  117,  {W^Joint  enquinj-Ex- 
preaaion  **  AsBoeiated  together^''*  iuterpretalion  of—Lhih'dilijof  aervants,  to  he  hound 
doien  for  acta  done  in  ohe Hence  to  their  manteva  ordera. 

Tlio  pervanle  of  a  ix>wcrful  Zumiudar  acting  to^otlicr  as  well  as  iodepcndestly  o* 
each  other  in  obedience  to  the  orders  of  their  master  committed  and  intended  to  commit 
certain  acts  of  opprcsaion  upon  the  raiyats:  — 

Held  (Denderson,  J.,  dissenting)— TJiat  Uie  common  object  of  the  servants  being 
to  BBTxe  their  common  master's  intercut  a  joint  enquiry  into  their  case  was  lawful. 

The  phrase  '*  assr>ciated  together  "  in  cl.  (4)  e.  of  117,  Cr.  P.  C,  applies  to  poreons 
acting  in  concert,  whether  that  concert  is  due  to  mutual  agreement  among  themselrcit 
or  in  obsdienco  to  the  orders  of  a  common  master. 

Held  /wrf/if r— That  the  servants  cannot  escape    their  liability   under  s,  107,  Cr.  ?• 
C.  by  pleading  or  showing  that  they  acted  in  obedience  to  the  orders  of  their  emplojer. 
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In  whatever  capacity  they  committed  wrongful  acts  tbey   weie  liable  to  be  proceeded 
agaiost  under  the  section. 

The  case  "was  first  heard  by  Henderson  and  Geidt,  J  J.,  who  differed 
in  opinion  and  delivered  dissentient  judgments.  The  facts  of  the 
case  will  appear  from  the  judgments. 

Mr.  Jaehaon  and  Babu  Dwarka  Naih  Miller  for  the  Petitioners. 

No  one  appeared  for  the  Opposite  Parly. 

The  dissentient  judgments  of  Henderson  and  Geidt,  J  J.,  were 
as  follows : — 

HenderSOlf,  J.—In  this  case  it  appears  that  a  complaint  having 
been  filed  by  one  Kamal  Pramanick  an«i  others  on  the  27th  September 
1 901  alleging  that  the  Petitioners  and  others  were  **  attempting  to 
take  hahuliyata  from  them  at  an  enhanced  rate  and  to  realize  many 
sorts  of  kharcJiaa  from  them  and  thereby  making  various  sorts  of  zulum 
on  them  and  that  by  these  there  is  a  likelihood  of  a  breach  of  the 
peace,"  the  Petitioners  after  an  inquiry  by  the  Magistrate  were  by 
a  notice,  dated  the  26th  November,  sotting  forth  the  information 
abovementioned  under  sec.  107,  Or.  P.  C  ,  called  upon  to  show  cause 
why  they  should  not  be  bound  down  in  various  sums  with  sureties  to 
keep  the  peace  for  one  year.  In  sliowing  cause  the  Petitioners  were 
all  dealt  with  in  one  enquiry  as  it  they  had  been  associated  together 
in  the  matter  under  enquiry  and  an  order  was  eventually  made  re- 
quiring all  of  them  to  enter  into  bonds  in  terms  of  the  notice. 

A  Bench  of  this  Court  of  which  I  was  not  a  member  issued  a  rule 
to  show  cause  why  the  order  should  not  ba  set  a^ide  on  the  ground  that 
proceedings  in  the  case  of  each  of  the  Petitioners  should  have  baen 
held  6epf»ratcly. 

Sec.  117  (I),  Or.  P.  G,  provide}  that  where  two  or  more  persons 
have  been  associated  together  in  the  untter  under  enquiry  they  may 
he  dealt  with  in  the  same  or  separate  enquiries  as  the  Magistrate 
shall  think  just.  It  is  necessary  therefore  to  cDasider  whether  the  Peti- 
tioners can  bo  said  to  have  been  associated  together  in  the  matter 
under  enquiry.  In  the  first  place  it  is  to  bo  observed  that  the  Peti- 
tioners are  all  the  servants  of  an  inlluential  zemindar  Prasanna  Nath 
Chaudhuri  and  it  may  be  taken  therefore  that  their  acts  were  done 
not  in  their  own  interests  but  in   the  course  and  within  the  scope  of 
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iheir  employment,  in  the  interest  of  their  master  pjid  under  the  orden 
express  or  implied  of  him  or  his  agents.  Ordinarily  in  such  a  case 
the  acts  of  the  servants  would  be  primarily  and  1  think  properly  attribut- 
able to  the  orders  given  and  not  necessarily  to  <any  association  together 
for  the  purpose  of  committing  the  acts.  In  his  judgment  the  Deputy  Ma- 
gistrate has  not  dealt  with  the  question  whether  the  Petitioners  were 
associated  together  but  in  the  explanation  submitted  by  him  he  has  very 
rightly  informed  us  that  no  objection  was  taken  before  him  that  there 
should  have  been  separate  enquiries  instead  of  a  joint  enquiry.  In  that 
explanation  he  has  supplemented  his  judgment  and  pointed  out  that 
in  his  view  the  Petitioners  had  a  common  object  to  oppress  Kamal 
Pramanick  and  other  tenants  of  their  master,  and  that  as  all  their  acts 
were  done  for  one  purpose,  namely,  for  the  benefit  of  their  common 
master  they  might  be  said  to  be  "  associated  together  in  the  matter 
under  enquiry."  In  the  view  which  I  take  of  the  matter  this  explanation 
does  not  very  much  advance  the  case,  nor  does  it  afford  an  entirely 
satisfactory  answer  to  the  question  raised. 

It  remains  to  be  seen  whether  there  is  anything  in  the  grounds 
upon  which  the  notice  was  issued  under  sec.  107,  Cr.  P.  C  ,  or  in  the 
findings  in  the  judgment  of  the  Deputy  Magistrate  to  show  that  there 
were  circumstances  from  which  association  together  might  be  inferred. 
I  have  set  out  the  grounds  mentioned  in  the  notice  upon  which  the 
Petitioners  were  called  upon  to  answer,  and  I  do  not  think  that  these 
necessarily  suggest  that  the  Petitioners  were  associated  together  in  the 
matters  put  forward.  On  reference  co  the  judgment  itself  it  will 
be  observed  that  the  Deputy  Magistrate  has  found  Kamal  Pramanick 
and  also  Ishan  and  other  raiyats  were  brought  (it  is  not  said  by  force 
by  the  Petitioners  Jamir  Biswas  and  Chand  Khan  to  Parsadanga  where 
the  zemindar  lives  and  that  hahuliyata  at  enhanced  rates  were  -  demanded 
from  them  by  the  Petitioners  Kudiram  and  Sreekanta  and  that  they 
were  confined  for  three  days  and  it  is  stated  that  Kamal  Pramanick 
in  cross-examination  had  volunteered  the  statement  that  his  noee 
and  ears  were  pulled  and  he  was  made  to  sit  on  a  certain 
place.  There  is  a  further  finding  that  Kalu  Pramanick  and  others 
were  also  taken  by  the  Petitioner  Chand  Khan  to  Parsadanga  where, 
after  a  hahuUyat  at  an  enhanced  rate  had  becri  ileinaudcd,  they  were 
confined  for  2  days. 
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Thero  is  a  further  finding,  or  to  be  more  accurate,  a  statement 
by  the  Deputy  Magistrate  that  the  Petitioner  Mirjan  went  to  the  house 
of  Ishan  and  threatened  to  beat  him  and  demolish    his  huts.    With 
regnrd  to  the  Petitioner  Tulsi  Ram  all  that  is  said  or  found  by  the 
Deputy  Magistrate  is  that  he  had   been  sitting  in   the  house    of    a 
raiyat  Subedal  Iluq  awaiting  his  return   in  order  to  take  him    to  the 
landlord's  house,  no  reason  being  assigned   by   Court  for  his    waiting 
there,  and   none  ought,   I   think,  to  be  assumed  against  him.     What 
T   have  set  forth  above  is  the  sum  total  of  wh^t  is  stated  or  found 
in  the  judgment  under  consideration  against  the    Petitioners.    It  is 
notmade  clear  whether  Kamal  Pramanick  was  confined  at  the  same  time 
as  Ishan  and  those  alleged  to  have  been  with  him  or  at  the  same  time  as 
Kalu  Pramanick  and    those  alleged   to  have  been    with  him.    There 
18  enough  in  the  judgment  to    show  that  acts  of  oppression  had  been 
committed  and  a  condition  of  things  is  disclosed   which  is  extremely 
reprehensible   but  for  which   the  zemindar,   is  in  my  opinion,  in  the 
rnain  responsible.     At  tl.e  most  it  amounts  to  this  .—The  Peiitioners 
Jamir  Biswas  and  Chand   Khan  are    found   to  have  together  brought 
(not  by  force)  two  sets  of  people  and   the  Petitioner  Chand     Khan   by 
himself  a  third  set  to  Parsadanga  where  on    their  refusal  to    give 
kabuUyat8  these  people  were  confined  for  periods  of    three  and   two 
days,  while  the  Petitioner  Mirjan  is    found   to  have  threatened   Ishan. 
In  this  connection  it  is  to  be  noted  in  justice  to  the   Deputy  Magistrate 
that  in  giving  his  reasons  for  the  order  requiring  the  Petitioners  to 
givesecurity  to  keep  the  peace,  in  his  judgment  he  made   the  following 
remarks:     "  The  acts  of  oppression  may  be  repeated  if  no  restraint  is  put 
upon  the  accused,  and  such  acts  are  likely  to  occasion  a  breach   of 
the  peace."    No  doubt  if  the  servants  of  a  zamindar  acting  under  orders 
of  their  master  or  out  of  zeal  for  their  master's  interests  or  for  any 
other  reason  join  or  associate  themselves  together  for  the    purpose   of 
committing  acts  of  oppression  upon  the  raiyats   they  will  render  them- 
selves liable  to  punishment  for  any   offences   which   they   commit   and, 
it  may  be,  if  they  are  shown   to  have   habitually  committed  extortion 
so  as  to  bring  them  within  the  terms  of  sec.   110.  Cr.  P.  C.  liable  to  give 
security  lor  their  behaviour. 

Having  regard  to  the  /act  that  the  raiyats  were  brought  to  the 
house  of  the  zemindars  it  is  to  me  obvious  that  the  action  of  the  Peti- 
tioners was  done  with  the  knowledge  or  connivance  of  their  master  and 
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I  thiDk  it  may  reasoDablj  and  safely  be  inferred  under  his  express  ord^s. 
This  dees  not  in  my  opinion   rUow  (it  certainly   does  not   neceaaarilj 
show)  that  the  Petitioners  acted  in  concert  for  the   purpose  of  committ- 
ing extortions  and  I  can   see  nothing  in   the  judgment  of    the   Deputy 
Magistrate  from  which  such  concert  can  be  inferred.     It  docs,    however, 
show  that  on  two  occasions  the  Petitioners  Jamir  Biswas  and  Chand  Kimn 
were  acting  together  in  bringing  raiyats  to  Parsadanga,  but  that  on  the 
other  occasions  mentioned   the  Petitioners   Chand    Khan,    Mirjan  and 
Tulsi  were  each  acting  independently.     The   Deputy   Magistrate    does 
not,  it  is  to  be  observed,   state   specifically   by  whom  the  raiyats  were 
confined.     Ilad  the  Petitioners  been  put  upou  their  trial  Jamir  Diswas 
and  Chand   Khan   might   properly    have   been   tried   together   for  two 
attempts  to  extort  habuliyats  and'   possibly    for    wrongfully     confiniog 
raiyats,  and  Khudi  Ram  and  Sreekanta  if  they  took  part  in    the  wrong- 
ful confinement  might  also   have   been   tried   with   them.     A    separate 
trial   would    have  been   necessary    with   regard  to  the   third    ease  of 
alleged  wrongful  confinement  [and    in   this  Chand   Khan  and    possibly 
Khudi  Ilam  and  Sreekanta  might  ^have  been  tried   with   him.     It  would 
have  been  necessary   to   have  tried   Mirjan  and   Tulsi   separately  from 
each  other  and  from  the  others  for  the  offences  alleged  against  them 

I  am  not  prepared  to  say  that  the  words  **  associated  together" 
imply  that  the  persons  to  whom  they  may  be  properly  applied  must 
have  been  acting  in  concert,  but  I  am  inclined  to  think  that  persons 
associated  together  in  the  matter  of  an  enquiry  under  sec.  107  must 
be  persons  shown  to  have  been  acting  together  on  the  various  matters 
charged  against  them  as  grounds  for  binding  them  over  to  keep  the 
peace.  Here  with  regard  to  some  of  the  matters  charged  some  of  the 
Petitioners  were  undoubtedly  acting  together  btit  not  all  of  them. 
The  only  link  that  seems  to  connect  them  all  is  their  joint  service 
under  one  master  whose  orders  they  were  carrying  out.  I  am  unable 
therefore  to  hold  that  the  Petitioners  were  associated  together  in  the 
matter  or  rather  the  matters  (for  there  are  more  matters  than  one) 
under  enquiry. 

Assuming  then  that  the   Petitioners   were  not  associated    together 
in  the  matter  under  enquiry,  was  the   joint  enquiry   under   the  circum- 
stances  proper   or   legal  ?     In    Fran   Krishna   Saha   v.     The   Emperor 
(I),  it  was  said   that  the  main   principles  laid  down  by  sees.  233,   239 
(1)    8  C.  W;  N.  180  (1903). 
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Ct;  P.  C  ,  as  applicable  to  a  criminal  trial  regarding  joinder  of  cliarges 
and  tbe  joint  trial  of  accused  perEons  f-bculd  be  applied  to  cnqtiiries 
under  Cbap.  VIII  of  ibe  Code  and  in  tbat  case  it  was  held  tbat  Ibere 
bad  been  amipjoinder  of  tbe  nature  condemned  by  tbeir  Lordsbips  of  tbo 
Privy  council  in  Subramania  Iyer  v.  King  Emperor  (1),  and  sucb  as 
could  not  be  cured  by  sec.  537,  Cr.  P.  0.  In  tbat  case,  wbicb  was  a 
stronger  case  t ban  tbis,  an  enquiry  was  be!d  jointly  under  sec. 
107,  Cr.  P.  C,  against  29  persons  of  ono  party  along  with 
10  persons  of  an  opposing  party.  If,  therefore,  tbe  reasoning  in 
tbat  case  is  to  bo  adopted,  tLen  tbe  joint  enquiry  into  tbe  case  of  all 
the  Petitioners  in  the  present  case  was  improper,  if  not  also  illegal. 
While  sec.  117  (4)  permits  either  a  joint  enquiry  or  separate  enquiries 
where  two  or  more  persona  have  been  a-sociated  together  in  tbe  matter 
of  the  enquiry  it  may  be  inferred  tliut  the  intention  of  the  Legislature 
wap,  though  there  is  no  express  decluration  to  tbat  effect,  that  where 
there  is  no  association  together,  there  should  be  separate  enquiries. 
But  without  going  so  far  as  to  lay  down  that  a  joint  enquiry  in  the 
circumstances  disclosed  before  us  was  illegal  I  think  the  rule  granted 
in  this  case  may  be  dealt  with  from  another  piict  of  viewj  namely, 
whether  or  not  the  Petitioners  have  been  prejudiced  in  consequence  of 
there  having  been  one  joint  enquiry  instead  of  several  separate  enquiries, 
for  that  is  the  real  ground  upon  which  the  rule  was  grant3d.  I  have 
already  referred  to  and  set  out  with  great  detail  the  findings  of  fact 
arrived  at  by  tbq  Deputy  Magistrate  for  the  purpose  of  ascertaining 
wbetber  tb^re  were  circumstances  which  show  tbat  tbe  Petit ioner^  had  been 
associated  together.  But  it  is  equally  necessary  to  refer  to  these 
matters  in  order  to  ascertain  whether  the  Petitioners  or  any  of  them  have 
been  prejudiced  by  the  mode  of  procedure  adopted  and  also  for  another 
purpose  which  will  be  mentioned  hereafter.  In  my  opinion  it  is  evident 
from  what  is  found  in  tbe  judgment  of  the  Daputy  Magistrate  apart  from 
what  the  evidence  may  be  that  the  Petitioner  Tulsi  could  not  possibly  have 
been  required  to  giv3  security  had  bisca^o  b^ea  enquired  into  separately. 
As  already  pointed  out  tbe  only  finding  against  bim  is  tbat  he  was  set-n  sit- 
ting in  the  house  of  a  raiyat  awaiting  bis  return.  It  is  added  tbat  bis  in- 
tejiMon  was  to  take  the  ra-yat  to  the  zemindar  but  tbataddiiion  is  apparent- 
ly a  mere  inference  as  to  what  might  or  might  not  be  in  bis  mind,     k  is 

(2)    5  C.  W.  N.  86C  !  s.  c.  I.  L/U.  25  Mad.  61'  (190l/.' 
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obvious  therefore  that  circamstances  brought  out  at  the  hearing, 
adverse  to  the  other  Petitioners  have  been  used  against  him  and  to 
his  prejudice.  It  further  seems  to  me  that  the  accumulation  of  evi- 
dence made  possible  by  the  fact  that  all  the  Petitioners  were  dealt 
with  in  one  enquiry  must  necessarily  have  prejudiced  them  also.  I 
find,  therefore,  that  (1)  the  proper  procedure  has  not  been  followed, 
that  in  fact  the  procedure  has  been  irregular,  if  not  illegal,  and  (2)  that 
in  consequence  the  Petitioners  have  been  prejudiced  and  [  would  there- 
fore make  the  rule  absolute  and  set  aside  the  order  directing  them  to 
give  securities. 

A  very  serious  question,  however,  remains  for  consideration,  name- 
ly whether  under  the  circumstances  fresh  enquiries  should  no\f  be 
held  with  regard  to  the  Petitioner  Tulsi.  I  consider  that  there  ia  no 
ground  for  any  such  enquiry  as  the  matters  found  against  him  in  the 
judgment  of  the  Deputy  Magistrate  clearly  do  not  justify  his  being 
bound  down  to  keep  the  peace.  In  this  connection  also  I  have  con- 
sidered the  findings  of  the  Deputy  Magistrate  with  regard  to  the  Peti- 
tioners. If  in  fact  the  Petitioners  Jamir,  Chand  Khan,  Khudi  Ram  and 
Srikanta  did  wrongfully  confine  certain  of  the  raiyats  and  if  the  Petitioorr 
Mirjan  did  threaten  Ishan  as  found  by  the  Deputy  Magistrate  there  is  no 
reason  why  they  should  not  bo  tried  for  the  offences  which  their 
acts  constitute.  As  was  pointed  out  in  Hari  Talang  v.  The  Emprets 
(1)  an  order  for  security  to  keep  the  peace  would  very  seriously  prejudice 
them  in  their  trial  should  a  prosecution  be  instituted  against  them.  The 
object  of  sec.  107  is  the  prevention  and  not  the  punishment  of  offences. 
Here  although  it  may  be  that  the  order  made  will  prevent  future  oppres- 
sion, it  is  difficult  to  avoid  the  conclusion  that  proceedings  have  been  takes 
under  sec.  107  when  the  more  appropriate  remedy  for  the  evil  was  to  insti- 
tute regular  trials.  The  Deputy  Magistrate  has  foucd  that  the  acts  of  all 
of  the  Petitioners,  if  repeated,  are  likely  to  occasion  a  breach  of  the  peace 
and  that  being  so  it  would  be  impossible  to  say  that  an  order,  made,  after 
the  holding  of  proper  enquiries,  that  the  Petitioners  should  execute  bonds 
to  keep  the  peace  would  be  wrong.  But  having  regard  to  all  the  circum- 
stances of  the  case  I  do  not  think  the  case  is  one  in  which  fresh  en- 
quiries should  be  directed  to  be  held.  So  far  I  have  dealt  with  the  case 
of  the  Petitioner  Tulsi  as  being  different  from  that  of  the  others, 

(1)    4  0.  W,  N.  681 1  s.  c.  L  L.  R.  27  Ool.  781  (1000). 
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there  being  no  finding  of  any  acts  hy  him  likely  to  cause  a  breach  of 
the  peace.  My  learned  brother,  liowever,  has  drawn  my  atleniion  to 
ifie  fact  that  it  appears  from  the  evidence  that  he  himself  stated  to  a 
witness  that  he  was  waiting  in  the  liome  of  Subediil  ITuq  to  take  him 
to  the  gomaata  as  he  would  not  pive  a  hahuliyat.  Where  an  enquiry 
is  found  to  have  been  defective  or  improper  and  a  question  arises 
whether  a  fresh  enquiry  shouhl  be  directed  it  is  ordinarily  necessary 
to  look  to  the  evidence.  In  the  present  case,  on  the  evidence  being 
looked  to,  it  is  clear  that  his  case  is  not  really  distinguishable  from  that 
of  the  others. 

There  is  yet  another  point  of  view  from  which  this  case  may  be 
considered,  the  point  of  view  from  wliich  it  is  assumed  that  the  Peti- 
tioners were  associated  together  within  the  meaning  of  sec.  117  (4), 
Cr.  P.  C.  In  that  case  the  Deputy  Magistrate  had  under  the  Eeetion 
a  discretion  to  deal  with  the  Petitioners  in  the  same  or  separate  enquiries 
as  he  might  think  just.  The  Deputy  Magistrate,  however,  did  not  at 
any  time  during  the  enquiry  apply  his  mind  to  the  question  whether 
under  the  circumstances  appearing  before  him,  the  Petitioners  should 
have  been  dealt  with  in  the  same  or  separate  enquiries.  Having  regard 
to  the  information  upon  which  the  enquiry  was  started  it  might  veiy 
well  be  that  a  joint  enquiry  would  at  first  be  riglit  and  proper  but  if 
at  a  later  stage  it  appeared  that  a  joint  enquiry  aight  prejudice  the 
persons  concerned  it  would  in  my  opinion  be  the  duty  of  the  Magistrate 
to  stop  the  enquiry  and  institute  separate  enquiries. 

Where,  however,  in  a  proper  case  the  Magistrate  Iiad  exercised  iha 
discretion  vested  in  him  this  Court  would  not  lightly  interfere.  But 
if  it  should  come  to  the  conclusion  that  the  persons  concerned  had  been 
prejudiced  by  the  procedure  adopted  it  should  not,  I  think,  hesitate 
to  interfere  as  a  Court  of  revision.  As  in  the  present  case  I  have 
come  to  the  conclusion  that  the  Petitioners  have  been  prejudiced  by 
the  procedure  adopted  I  would,  even  on  the  assumption  that  the  Peti- 
tioners had  been  associated  together  in  the  matter  under  enquiry  set 
aside  the  order  made  for  security. 

I  regret  that  my  learned  brother  and  I  have  not  been  able  to  agree 
as  to  the  order  which  should  be  made  in  this  case.  It  will  be  necessary 
therefore  that  the  case  should  be  referred  to  a  third  Judge. 

Boidt*  J.— The  six  Petitioners   are    servants    of   an    influential 
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zemindar,  Prasanna  Nath  Gbaudburi.  Several  of  his  tenants  complained 
that  the  Potitioners  and  other  servants  of  the  zemindar  were  illegally  de- 
manding hahuliyats  at  enhanced  rent,  and  with  the  object  of  extorting 
them  were  committing  various  acts  of  oppression  ou  the  complainants 
and  other  tenants.  An  enquiry  was  held  by  the  Magistrate  and  oc  its 
termination  a  notico  was  issued  on  the  Petitioners  calling  on  tbem 
to  sliow  cause  why  they  should  not  be  ordered  to  execute  bonds  in 
various  sums  to  keep  the  peace.  The  reason  for  this  order  was  in  the 
notico  stated  to  bo  that  the  Petitioners  **  are  attempting  to  take 
kahuliyats  from  tho  complainants  and  others  at  an  enhanced  rate  of 
rent  and  realize  many  sorts  of  kharehas  {i  c,  illegal  imposts)  from 
them,  and  thereby  making  various  sorts  of  zulum  (oppressiou)  on  them, 
and  for  these  their  actions  there  is  every  likelihood  of  a  breach  of  the 
peace  by  the  Petitioners  "  An  enquiry  wjis  acjordiugly  held  and  the 
Petitioners  wero  ordarjd  to  execute  b)nls  tj  keep  the  pea«'^.  Tiie 
present  rule  was  isausi  t J  sho^  cause  why  this  order  should  not  be 
set  aside  on  the  ground  that  proceedings  in  the  casa  of  each  of  the 
Petitioners  should  have  been  held  separately. 

The  rule  as  to  joint  enquiries  in  proceedings  iinder  Chap.  VIII 
of  the  Code  of  Criminal  Procedure  is  contained  in  cl.  (4)  of  see.  117, 
**  Where  two  or  more  persons  have  been  associated  together  in  the 
matter  under  enquiry,  they  may  be  dealt  with  in  tho  Sams  or  separate 
enquiries  as  the  Magistrate  shall  thick  just.''  It  is  evident,  I  think, 
from  the  nature  of  tho  case  that  the  association  which  will  give  the 
Magistrate  jurisdiction  to  deal  in  one  proceeding  with  two  or  more 
persons  must  be  alleged  or  implied  in  the  initiatory  order.  In  the  case  of 
trials  for  offences  the  jurisdiction  to  try  two  or  more  persons  jointl}'  ii 
vested  in  tho  Magistrate  when  they  are  accused  of  the  same  offence  C^ec. 
230,  Cr.  P.  C).  It  is  to  the  accusation  to  which  we  must  look,  when  we 
I'avo  to  ascertain  whether  a  joint  trial  is  legal  or  not.  If  A,  B  and  C 
are  accused  of  having  committed  a  dacoify,  they  may  be  jointly  tried 
together,  and  if  B  and  C  only  are  found  to  have  committed  that  offence 
their  trial  is  not  vitiated  by  the  fact  that  A  who  on  the  same  trial  is  found 
**not  guilty  ".  was  jointly  tried  with  Band  0.  On  the  same  principle 
in  proceedings  under  sec.  107  of  the  Code  if,  on  the  information  rcceiTed 


Digiti; 


zed  by  Google 


Vol.  il.]  tea  CuiMiNAL  Law  Jouknal  Rkports.  563 

8RIKAKTA  NATH  SHAHA    V.  EMPEROR. 

by  the  Magistrate,  two  or  more  persons  are  as3o:;iated  together  in 
the  wrongful  acts  which  they  are  likely  to  commit  and  which  may 
probably  occasion  a  breach  of  the  peace,  he  has  jurisdiction  to  hold  a 
joint  enquiry  in  proceedings  under  sec.  107,  and  to  make  an  order 
requiring  the  execition  of  a  bond  by  all  those  whom  he  has  reason 
to  think  to  be  associated  together  in  the  acts  Lkely  to  be  committed 
by  them.  N  >r  will  his  proceedings  be  vitiated,  even  if  it  should 
appear  in  the  course  of  the  enquiry  that  one  or  more  of  the  persons 
called  on  to  show  cause  are  not  as30;;iated  with  those  against  whom 
there  is  sufficient  reason  for  making  the  order  absolute. 

I  proceed  next  to  consider  what  is  the  meaning  of  the  words 
**  associated  together."  I  am  of  opinion  that  this  phrase  applies  to  persons 
acting  in  concert,  whether  that  concert  is  due  to  mutual  agreement  among 
themselves,  or  to  obsJience  to  the  orders  of  a  common  master. 

If  a  band  of  soldiers  in  obedience  to  the  orders  of  their  leader 
assaults  a  village  and  some  of  them  knock  down  the  walls  while  others 
set  fire  to  the  roofs  or  kill  the  inhabitants  I  should  say  that  the  soldiers 
taking  part  in  the  assault  might  be  properly  said  to  be  associated  to- 
gether in  the  destruction  of  the  village. 

Tn  the  case  before  us  the  pro3eeding'j  drawn  up  by  the  Magistrate 
imply  that  on  the  informaiion  received  by  him  the  Petitioners  were 
acting  i  I  oncert,  the  acts  which  they  were  committing  and  were  likely 
to  commit  were  acts  having  a  common  object,  namely,  the  enhance- 
ment of  the  tenant's  rents  for  the  benefit  of  their  common  master.  In  my 
opinion  the  condition  required  in  sec.  117  (4)  for  a  joint  enquiry  was 
fuiailed. 

The  foregoing  observations  are  suffijient  for  the  disposal  of  the 
rule  in  respect  of  the  siuirle  ground  on  which  it  was  issued,  namely, 
that  the  pro^eading?  iu  the  casj  of  eicli  of  the  Petitioners  should 
have  been  held  separately.  As  however  learned  Counsel  for  the  Petitioners 
was  not  confined  to  the  ground  specified  in  tlie  rule  and  as  the  view 
which  I  hold  in  respect  of  the  arguments  addressed  to  us  does  not,  f 
regret  to  s.iy,  coincide  with  that  takrja  by  my  learned  brother,  it  is 
perhaps  desirable  that  1  should  coasiiler  the  remaining  points  over 
which  the  discussion  has  ranged. 

I  have  already  indicated  my  opinion  that  in  determining  the  legality 
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of  the  joint  enquiry  which  must  have  regard  to  the  allegations  in  respect 
of  whiek  the  Petitioners  were  called  upon  to  execute  bonds  to  keep 
the  peace.  Hon  the  othier  hand  we  are  at  liberty  on  this. rule  to 
consider  the  (ladings  of  fact,  we  ought  not,  to  set  aside  the  order 
as  regards  any  but  those  who  are  not  found  to  be  associated  together 
in  the  acts  which  may  occasion  a  breach  of  the  peace.  Looking  however 
at  the  findings  of  the  Magistrate's  judgment  it  appears  to  me  that 
the  Magistrate  has  in  effect  found  that  the  acts  which  the  Petitioners 
have  committed  and  are  likely  to  commit  are  acts  committed  in  concert 
by  the  Petitioners  with  a  common  object,  namely,  raising  by  illegal 
and  oppressive  methods  the  rents  of  their  master's  tenants.  The 
findings  are  in  my  opinion  Bufficient  to  indicate  that  the  Petitioners 
have  been  associated  together  in  the  past  and  are  likely  to  be  associated 
together  in  the  future  in  the  acts  that  may  probably  occasion  a  breach  of 
the  peace.  It  is  true  that  the  Magistrate  has  not  in  terms  discussed  the 
question  whether  the  Petitioners  have  been  associated  together  in  the 
matter  under  enquiry.  The  Petitioners  had  legal  advice  and  they 
put  forward  a  careful  and  deliberate  statement  of  the  grounds  on  which 
they  showed  cause  why  they  should  not  bo  bound  over  to  keep  the 
peace  neither  in  this  statement  nor,  as  would  appear  from  the  judgment, 
in  the  oral  arguments  addressed  to  the  Coutt  did  they  advance  any 
objection  that  they  had  not  been  associated  together  in  the  matter 
under  enquiry,  probably  because  they  felt  that  it  would  be  futile  to 
raise  such  a  ploa  in  a  Court  where  there  would  be  ample  evidepce 
to  meet  it.  However  that  may  be,  the  Magistrate's  judgment  does 
in  effect  show  that  he  was  of  opinion  that  the  Petitioners  were  acting 
in  concert,  and  therefore  associated  together,  and  on  this  finding  they 
were  all  rightly  bound  over  to  keep  the  peace.  With  regard  to  Tulsi 
there  is  only  one  act  found,  namely,  that  he  was  waiting  for  the  return 
of  the  tenant  in  whose  house  he  was  sitting  ;  but  the  evidence  shows 
that  he  was  waiting  there  to  take  the  tenant  to  the  gomaata  because 
he  would  not  execute  a  habuUyat.  His  object  was  similar  to  that  of 
the  other  Petitioners,  the  coercion  of  the  tenant  to  paying  enhao.'ed 
rent  to  their  common  master.  If  now  going  beyond  the  judginent 
we  are  at  liberty  to  look  at  the  evidence  in  order  to  ascertain  whether  there 
is  any  support  for  the  findings  arrived  at  by  the  Magistrate,  I  may 
point  out  that  one  witness  deposes  that  all  the  Petiiioners  had  demanded 
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hahuliyat  from  him,  and  he  and  the  other  witneEBes  depose  to  various 
acts  committed  with  the  object  of  extorting  enhanced  rents,  though 
it  miy  b3  that  except  in  the  above  instance  no  witness  speaks 
to  acts  committed  by  all  the  Petitioners  in  regard  to  himself.  I  revert 
agaia  to  my  illustration  of  a  band  of  soldiers  assaulting  and  pillaging 
a  village.  Supposing  some  of  the  soldiers  battered  the  walls,  some 
SQt  fire  to  the  houses,  while  others  again  killed  or  robbed  the  inhabitants, 
the  fact  that  these  various  acts  were  spoken  to  by  different  witnesses  would 
bo  no  ground  for  holding  that  the  soldiers  were  not  acting  in  concert.  In 
the  same  way  in  the  present  case  I  am  of  opinion  that  the  fact  that  the 
witnesses  do  not  name  all  the  Petitioners  as  having  been  concerned 
in  any  one  act  does  not  negative  the  idea,  based  on  other  materials, 
that  the  Petitioners  were  acting  in  concert. 

It  was  argued  by  Mr.  Jackson  that  some  of  the  acts  deposed  to 
by  the  witnesses  are  offences  e.g.,  wrongful  confine  aant,  for  which  the 
Petitioners  may  be  tried,  and  that  they  should  not  bo  bound  over  to 
keep  the  peace  for  having  committed  those  acts  ;  if  it  is  desired  to 
punish  them  they  ought  to  be' regularly  tried  for  the  off  jnces  they  are 
alleged  to  have  committed.  This  argumint,  it  appears  to  me,  looses 
sight  of  the  object  of  sec.  107  of  the  Co Je.  The  object  of  proceedings 
under  that  section  is  not  to  punish  persons  for  anything  that  they  have 
done  in  the  past,  but  to  prevent  them  from  doing  in  the  future  some-  - 
thing  that  may  probably  occasion  a  breach  of  the  peace.  The  evidence 
as  to  acts  committed  in  the  past  is  brought  forward  to  show  that 
while  the  conditions  remain  unchanged,  similar  acts  may  be  committed 
in  the  future.  If  those  acts  are  wrongful  and  are  like  to  occasion 
a  breach  of  the  peace,  the  Magistrate's  jurisdiction  to  take  security 
against  their  commission  i^  in  my  opinion  in  no  way  impaired  by  the 
circumstance  that  those  acts  are  offences  for  which  the  offenders  may  be 
punished  when  they  are  committed.  Powers  are  given  to  him  to  guard 
against  any  wrongful  acts  which  may  occasion  a  breach  of  the  peace, 
whether  those  acts  are  offences  or  not. 

It  has  also  to  be  borne  in  mind  that  the  initiation  of  proceed idgs 
under  Chap.  VllI  of  the  Act  rests  with  the  Magistrate.  He  is  primarily 
responsible  for  the  peace  of  the  district  and  the  apathy  or  the 
timidity  of  persons  against  whom  offences  have  been  committed  should 
not  be  made  a  reason  for  restraining  the  exercise  of  the  powers  created 
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for  the  attainment  of  that  object.  It  ib  very  often  useless  for  the  Magis- 
trate to  institute  a  proiecution  for  an  offence  unless  the  victim  of  the 
offence  desires  to  have  the  offender  punished,  and  this  is  specially  the 
case  where  offence  like  wrongful  confinement  is  compoundable. 

I  confess  that  I  am  unaljle  to  share  the  apprehension  entertained 
by  my  learned  brother  that  the  Petitioners  may  be  seriously  prejudiced 
by  the  order  complained  of,  if  at  any  future  time  they  should  be  prose- 
cuted for  some  of  the  acts  of  which  evidence  has  been  given  in  the 
present  case.  There  is  no  indication  that  such  a  prosecution  will  he 
instituted,  and  as  far  as  I  can  judge  the  probabdily  is  that  there  will 
be  none.  But  even  were  it  otherwise  I  shouM  attach  little  weight  to 
such  a  consideration.  We  shall  be  in  a  position  to  deal  with  the  question 
of  prejudice  when  it  arises.  Sitting  on  a  Criminal  Banch  we  are  often 
called  upon  to  deal  with  cases  where  in  the  course  of  a  trial  a  Magis- 
trate has  expressed  an  opinion  on  a  state  of  facts  which  has  become  the 
subject  of  a  second  trial.  As  far  as  my  experience  goes  the  only  objec- 
tion taken  in  these  cases  is  to  the  secon«l  trial  being  held  by  the  Magis- 
trate who  expressed  the  opinion  in  the'first  trial  and  that  objection 
is  removed  by  the  transfer  of  the  case  to  another  Magistrate.  I  have 
little  doubt  thnt  if  a  similar  dilTiculty  should  arise  on  a  prosecution  of 
the  Petitioners  at  present  only  hypothetical  it  could  be  solved  by  the 
8am3  simple  expedient. 

In  my  opinion  the  rule  fails  on  the  ground  on  which  it  was 
granted  and  also  on  the  other  grounds  which  have  been  taken  at  the  hear- 
ing.   I  would  therefore  discharge  it. 

Owing  to  this  difference  of  opinion  the  case  was  referred  to 
Rampini,  J. 

Baba  Dwarka  Nath  Mitra  for  the  Petitioners. 

No  one  appeared  for  the  Opposite  Party. 

The  Judgment  of  his  Lordship  was  as  follows:  — 

Raitiplnly  «l«— Thisisarule  issued  in  the  following  terms: '^  I^t't 
the  record  be  sent  for  and  a  rule  issue  on  the  District  Magistrate  to  show 
caiise  why  the  order  directing  the  Petitioners  to  be  bound  over  to  keep 
the  peace  should  not  be  set  aside  on  the  ground  that  proceedings 
in  the  case  of  each  of  the  Petitioners  should  have  been  held  separately."  • 
It  18  therefore  not  what  is  known  as  an  "  open  "  rule,   but  one  gfanled  ' 
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on  one  ground  only— vis  ,  tbat  the  proceedings  in  the  case  of  each  of 
the  Petftioners  should  have  been  held  separately. 

Nevirtheless,  the  learned  Counsel  who  appeared  in  support  of  the 
rule  before  the  learned  Judges  of  the  Criminal  Bench  seems  to  have 
been  allowed  to  argue,  as  if  it  were  an  open  rule,  and  tbe  pleader  who 
has  appeared  before  me  has  claimed  and  exercised  the  same  privilege* 

The  rule  comes  before  me  as  the  learned  Judges  of  the  Criminal 
Bench  have  differed  in  their  views  with  regard  to  it. 

The  facts  are  that  the  six  etitioners  have  been  called  on  under 
sec.  107,  Cr.  F.  C,  to  execute  bonds  and  to  furnish  security  to  keep  the 
peace  for  one  year.  They  are  t^e  servants  of  a  powerful  zemindar, 
named  Prasanna  Na'th  Chaudhuri,  and  have  been  charged  with  and 
shown  \o  have  bd3Q  gjiag  abjat  aal  seizing  the  raiyata  of  the 
zemindar  and  taking  them  to  the  zemindari  cutchery  where  kahuUyata  at 
enhanced  rates  were  demandod  from  them,  and  where  on  their  refusing 
to  execute  these  kahnliyats,  some  of  the  raiyata  were  confined  for  2  or 
3  days  a|i  a  time  and  one  had  his  ears  and  nose  pulled. 

They  have  been  called  on  to  execute  bonds  and  furnish  security 
to  keep  the  peace  so  as  to   prevent  future  similar  acts  of  oppression. 

Now,  as  has  already  been  pointed  out,  the  only  ground  on  which 
the  rule  was  granted  was  whether  the  case  against  them  should  have 
been  tried  jointly  as  it  was,  or  whether  the  case  of  each  should  have 
been  separately  enquired  into. 

The  Deputy  Magistrate  pointed  out  that  no  Dbjection  to  their  cases 
being  ei^uired  into  jointly  was  made  before  him  or  the  District  Magis- 
trate. He  justifies  the  joint  trial  under  the  provisions  of  sec.  117, 
sub  secJ*  (4)  which  provides  that  '*  where  two  or  more  persons  have 
been  associated  together  in  the  matter  under  enquiry,  they  may  be  dealt  with 
in  the  same,  or  separate  enquiries  as  the  Magistrate  shall  think  just." 

It  seems  to  me  that  the  terms  of  this  section  fully  justify  the  joint 
enquiry  made  with  regard  to  tbe  Petitioners. 

They  were  all  associated  tcgether  in  the  matter  of  the  extortion  of 
hihuliyata  at  enhanced  rates  from  the  tenants  of  their  master  Prasanna  Nath 
Cbaudhuri  for  his  benefit.  They  were  sent  for  the  raiyats.  They 
seised  them,  and  the  principal  Petitioner  Srikanta  ordered  some  of  the 
raijats  to  be  confined. 
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Tiiis  wpuld  Feem  tame  to  dispose  of  the  ground  o|i  which  the  rde 
ia  tfars    case  was  ^ninted.     Rut  as  I  have  already.,  said   the   learmed 
Counsel  who  appeared  before  the  Judges  of  the  Criminal  Bench  and 
the  pleader  who  appeared  before  me,  have  argued  that  one  of.  the  Peti- 
tioners named  Tulai   at  least  has   been  prejudiced  owing  to   his  cjse 
having  been  enquired  into  along   with  that  of  the  others,    becaose  all 
that  has  been  proved  to  have  been  done  by  him  is   that  he  went  to  the 
house  of  a  raiyat  named  Subedul  Huq  and  sat  down  there  and  waited  for 
him.     But  one  of  the  Witnesses  soys  that  Tulsi  said  to  him   hat;  he  bad 
gone  to  the  house  of  SabadttrHiiq  to  lafte  hi  in  £6  the  gompsta,  as  lie 
wou\d  jibt^ve   ti  habidi  i/dt,'- Ills' visit   id  Subadiil   Huq   was   therefore 
not  an  innocent  one:'    He  on  his' Own  showing  had  a  criminal  intent.    In 
any  case,  had  his  casa  been  enquired  into  separately,  evidence  of  his  be- 
ing assopiated  with  the    others   to  extort  hahulitjats   might   have  been 
given  against  him. 

The  last  ground  which  the  learned  pleader  for  the  •  P^ftilibneW  Baa 
urged  :before  me  is  that  the  Petitioners  comraltteJ  the  acts  iinpiiief  to 
them  as  servants  of  the  zjmindar  and  not  as  individual*  niinlbeti6f 
society,  and  so  caiipot  |)e  proceeded  against  under  sec.  107'.  -All  Jthiok 
1  need  say  in  rep^y  to  this  argument  ia  that  iiS  whatever  capw^itylbe 
Petitioners  have  done  wrongful  acts  \ivhich  may  probably  occasion  a 
breach  of  the  poace  or  disturb  the  public  tranciuillity,  (as  they  have  done 
before  in  the  past  history  of  this  province,  e.  g.,  the  agrarian  distarb* 
ance  in  1873  in  Pubna^  the  very  district  to  which  the  present  Peti- 
tioners belong),  they  are  liable  to  be  proceeded  against  under.ses.  107, 
and  cannot  escape  the  liability  for  their  acta  by  pleading  or  showing  that 
they  acted  in  obedience  to  the  orders  of  their  employer. 

I  accordingly  discbarge  this  rule. 

Rule  discharged. 


Digiti: 


zed  by  Google 


V'ol.  h,]  toB  Ckiminal  Law  JfouBNAL  Rkpobts. 


569 


NAWiD  KHAJAD   60LEM01LA  BAHAIUR   V.   I5HAN  CHAKDBA   DAS   SARKAR. 

(9  C.  W.  N ,  000.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Juiie..a9    [CRIMINAL  R&VrS[ON  No.  321  OF  1904]  1905. 

Present :  —Mr.  Justice  Pargitcr  and  Mr.  Juslico  VVootJroffe. 

NAWAB  KDAJAU  SOLEMOLLA  BAHADUR,  2sd  Pa..iy,  rErnioKER, 

.....  Versus    ' 

ISHAN  CHANDRA  DAS  SARKAR, -Isi  Paufy,  Oppj-siie  Pakty. 

tlriminalProiedureCodeiActV  of  1S9S,)    a     143,   cU.    [3)'  and  [4)~^'dl\f:c   not 
puhlhhed  locally— Juritdiciicn.'  ^  ■ 

the  compliance  with  the  provisioas  of  cl.  (3.  of  a.  143,  Cr.  P.  C,  \d  a  cjuJitioa 
precedent  to  the  exeicise  of  jarisdiciion  under  ci.  (4)  of  the  Section.  VVIien  there  is 
a  failure  to  cir.-y  out  lh3  provliioas  of  oL  (3)  there  is  no  juris.iictioa  to  make  iLe 
eoquiry,  under  cl.  4. 

The  facts  of  the  case  material  to  thii  report  will  appear  f rom  •  their 
Lord«hip3  judgments. 

Mr.  Jackson  and  Babu  Suren.'li'a  Nath  Galia  for  the  Petitioner. 

Babu  Dasarathl  Sanyal  and  Suvendra  Nath  Ghosal  for  the 
0}  posite  Paity. 

The  Judgments  of  the  Court  were  as  follows  :  - 

•  PargK^r^  J,— This  rule  has  been  granted  iu  a  proceeding  held 
by  the  Djputy  Magistr-^.te  o^  Dacca  under  sec.  145,  Cr.  P.  C.,  regard  ini? 
a  large  j(iZA:ar  which  is  in  dispute  between  three  parties.  Ho  decided 
iu  favour  of  I  the  first  party  and  the  socon.l  party  Obtained  this  rub 
calling  on  the  District  Magistrate  to  show  cause,  why  the*  order  under 
that  section  should  not  be  set  aside  on  the  ground  that  a  copy  ofs*  the 
prelin-inr.ry  crdtr  was  not  published  at  or  near  the  jidltar  as  required 
by  subsec.  (3)  of  that  section. 

The  Deputy  Magistrate  has  sent  iu  an  explanation  and  admits 
that  no  notice  ^ds  served.  He  treats  the  omission  to  comply  with 
the  requirements  of  that  sub-section  as  a  trivial  informality;  biit 
when  the  Code  expressly  directs  a  thing  to  be  done,  it  is  the  duty 
of  the  Magistrate  to  see  that  that  thing  is  done.' 

Sec.  537  does  not  in  my  opinion  cure  the  defect ;   for,  as  pointed  out' 


Digiti: 


zed  by  Google 


570  Thb  Gbiminal  Law  JoohNAL  Rkpobts.  [Vol  11. 

VAViB  KHUAH  SOLBMOLLi  BAHlDOB  V.  I3BAN  OHiBDKA  DIS  8AECAB. 

in  Raj  Chander  Mozumiar  v.  Goiir  Chunder  Mozvmiar  (1),  that  section 
is  made  expressly  subject  to  the  provisions  bdfore  contained  in  the 
Code  and  cannot  therefore  overrile  thena.  M)raover  the  provision  in 
sec.  537  (taking  S3  much  of  the  word*  as  apply  here)  is  that  no  order 
passed  by  a  Court  of  compatent  jurisdiction  shall  be  reversed  on  revision 
on  account  of  any  omission  in  any  proceeding,  unless  such  oji'tssi  )n 
has  in  fact  ojcasionod  a  Liluro  of  justica;  thu  is  to  say,  applying  it 
10  this  case,  if  th^  notice  had  b33n  sirvjl,  aiy  dite^t  in  it  would 
have  been  cured  by  the  section ;  but  if  there  wai  no  notico  at  all,  there 
was  no  basis  for  the  application  of  the  section.  That  this  is  the  mean- 
ing of  the  section  was  pointed  out  by  the  Privy  Council  in  Sub- 
ramania-'Iyev  v.  King-Eniperor  (2).  The  object  of  the  section  is  to 
remedy  mere  irregularities  and  not  to  excuse  total  disregard  of  the 
plain  cotnmands  of  the  law.  Sec.  537  therefore  does  not  cure  the 
defect. 

The  next  point  that  we  have  to  consider  is  whether  this  contraven- 
tion of  sub-sec.  (3)  of  sec.  145  is  a  matter  of  jurisdiction  in  which 
this  Court  can  interfere  under  sec.  15  of  the  Charter.  It  was  held 
to  be  su(^h  in  the  casa  of  Janu  Manjhi  v.  Maniruddin  (3),  where  it  was 
declared  that  the  provisions  of  this  sub-section  are  mandatory,  and 
the  failure  to  publish  a  copy  of  the  order  affects  the  jurisdiction  oE 
the  Magistrate. 

I  concur  in  this  view.  The  sub-section  says  that  at  least  one  copy 
of  the  order  shall  be  publiihed  at  or  near  the  subject  of  dispute ;  and 
sub-sec.  (4)  says  that  the  Magistrate  shall  then  p3ruse  the  statemsats. 
hear  the  parties  etc.  This  means  that,  until  the  provisions  of  sub  sec. 
(3)  are  complied  with,  the  Magistrate  has  no  jurisdiction  to  proceed 
to  the  inquiry  under  subsec.  (4);  f>rthe  publication  of  the  notice 
local'y  is  made  an  important  preliminary  to  the  further  proceeding) 
under  sec.  145.  This  view  is  in  agreement  with  the  object  of  sacli 
notice.  It  is  no  doubt  intended  to  ensure  that  full  intimation  shall, 
if  possible,  be  conveyed  to  all  persons  interested  in  the  Subject  of  dis- 
pute ;  for  there  may  be  persons  interested  who  are  not  known  to  the 
Magistrate  and  who  may  not  have  receive  1  personal  service  of  the 
notice. 

(I)     I.  L.R.  22  Cal.  176(1894.) 

(2)    5  C.  W.  N.  866:  S.  C.  I.  L.  R.  25  Mad.  61  (1901) 

(3)    8  C.  W.  N.  590  (1904.^ 
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WoodPOfff^f  «|.— la  this  case  proceedings  were  lakon  under 
Chap.  XII.    The  first  party  was  foaad  to  be  in  possession. 

The  second  party  thereupon  obtained  a  rule  upon  the  District 
Magistrate  to  show  cause  why  the  order  of  \he  Magistrate  in  these 
proceedings  should  not  be  set  aside  on  the  ground  that  a  copy  of  the 
order  was  not  published  by  being  affixed  to  some  conspicuous  place 
at  or  near  the  subject  of  dispute  accokrding  to  the  provisions  of  sec. 
145,  el.  3.  of  the  Criminal  Procedure  Code. 

There  is  no  question  but  that  the  notica  was  not  so  published  nor 
that  the  3rd  party  who  supports  the  2nd  party  in  thii  rule  took 
objection  at  the  time  to  this  detect  in  the  proceedings. 

No  attention  was,  as  appears  to  be  not  unusual  in  these  cases, 
paid  to  this  objection  or  attempt  ma Je  to  remedy  it  by  the  Magistrate 
who  in  his  explanation  describes  it  as  a  flimsy  ground  of  technicality.  It 
is  true  that  the  application  before  us  appears  to  have  no  merits  other 
than  such  as  may  be  involved  in  the  objection  taken.  It  is  however 
to  b^  regretted  that  in  this  and  other  case 3  care  has  not  been  taken 
to  see  that  there  i ^  no  ground  for  objection  instead  of  trusting  to  its 
being  held  that  the  objection  was  of  no  ace  )unt.  The  section  of  the 
Code  is  express  and  there  has  bean  in  thii  a^  in  other  cases  which 
have  come  before  us,  a  deliberate  disregard  of  it.  It  is  for  the  Courts 
to  give  effect  to  the  directions  of  the  Legislature  whatever  their  opinion 
as  to  their  necessity  or  reasonableness  may  be.  As  the  Magistrate 
has  not  done  so  it  becomes  necessary  to  consider  what  the  effect  of 
his  omission  in  the  proceedings  is.  Reversional  jurisdiction  having 
been  taken  away  by  the  Code  in  respect  of  proceedings  under  Ch.  Xll,  this 
Court  will  only  interfere  in  questions  of  jurisdictions  under  the  power 
vested  in  it  by  its  charter. 

The  question  then  is  whether  the  objection  goes  to  the  jurisdiction 
of  the  Court  or  is  one  of  irregularity  or  illegality  in  the  exercise  of 
jurisdiction. 

The  question  has  already  been  answered  in  the  fori:.er  sense  in 
Janu  Manjhi  v.  Maniruddin  (I).  I  was  at  first  disposed  to  doubt 
the  correctness  of  that  decision  which  does  not  state  the  grounds  on 
which  it  is  based.  On  further  consideration  however  I  have  come 
to  the  conclusion  that  these  doubts  are  not  justified. 

<1)    8  C.  W.  N.  590  (1904.) 
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The  matter  appears  to  mc  to  bo  one  of  construction.  Sec.  145  U 
composed  of  5  clauses,  cl.  4  deJa  with  th3  enquiry  as  to  pDasessioa. 
This  is  preceded  by  the  clause  un  Ut  discussion,  CI.  4  commeDces 
*'  The  Magistrate  shall  then  ''  (tliat  is  after  the  provisions  in  the  pre- 
ceding clause  have  been  given  effect  to)  make  enquiry  as  to  posse.s- 
sion.  The  use  of  this  woid  *'then"  makes  the  preceding  provisions 
a  condition  precedent  to  the  exercise  of  jurisdiction  unddr' cl*  4*  and 
in  consequence  if  there  is  a  failure  to  carry  out  these  provisions  there  la 
no.  jurisdiction  to  make  the  enquiry  under  cl.  4.  The  matter  is  cot 
the|i,}i^8  1  was  at  first  disposed  to  think  one  of  procedure  only,  bntof'' 
jurisdiction  and  I  would  therefore  miike  the  rule,  absolute  and -set  aside 
the  oirder  of  the  Magistrate. 

I.  -  liule  made  abeolvdei' 


(2  a.  L.  J.,  147.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CAIX;.UTTA. . 
Feb.  28  [CRIMINAL  REVISION  No.  1370  of  1904.]  1905. 

/'resent:— Mr.  Justice  Henderson  and  Mr.  Justice  Geidt. 
KEDAR  PRASANNA  Li^UIRl  and  AKOTUE^ 
Vev8U8 
LALIT  MANDAL. 

Code  of  Criminal  Procedure  (Act  V   of    ISVS)  See.   No-Posseaaiuii,   naiun  of, 
eovtcmi>loUd- Ciimhcl   Covit,     fndliuj     of^    aa    to     j^ssetsion,   effect  of —Uetetit 
posiCJislon  diren  underClrll  Omrt  decree,  effect  of—MofjlBtraleBt  duty  nf, 

PoBseBsion  found  by  a  Ciiniihal  Court  is  uot  such  as  cau  be  treated  in  ibe 
manner  in  i^hich  recent  possession  given  under  a  decree  of  a  Civil  Court  is  trctttd 
in  cases  under  Sec.  145  of  the  Cede  of  Criminal  Procedure. 

f.In  proceedings  under  Sec.  145  of  the  Code  of  Criminar 'Procedure,  Magibtralct 
should  uphold  possession  given  by  a  Civil  Court,  so  that  a  person  who  has  obtained 
a  decree  declaring  his  right  to  possession  and  had  been  put  in  possession  migbt  not 
find  hirojelf  again  forced  to  litigate  his  title. 

Rule  obtained  by  the  First  Party. 

Proceeding  under  Sec.  145  of  the  Code  of  Criminal  Proc<*dU.'^. 

The  material  facts  and  arguments  appear  from  the  judgment. 
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The  judgment  of  the  Sub-DivisioDal  Magistrate  in  the  previous 
case  was  as  follows  : —  .  » 

-'"'•    *"r  Laaib   Mandal  self  and   on   behalf  of  Kristo  Priya  and  2  other 
•^feiniilflaifs  i?cr8Ti8  Uttiid  Pramanik. 

2  IsWar  Koch    self  and   on   behalf  of   Kristo   Priya  and   2   other 
zemindars. 

h'     Sees.  447,  352  and  147,  I.  P.  C. 

The  Sub-Divisional  Officer  made  oVer  the  2  cases  fo  me"  fdr 
trial  under  the  sections  mentioned  above.  I  took  up  the  cas^^ 
anti  tried  together  under  the  provisions  of  sec,  239  C.  Cr.  P,  The  fafts 
of  the  case  are  as  follows  :— Nad ia  Mnndal  (D.  AV.  4).  had  some  jote 
land  ;  12  bighas  of  the  fame  are  claimed  by  the  complainants  as  let 
by  the  zemindars  in  Baisnkh  or  Jaistha  last  (i.  e.  April  and  May  1904). 
They  allege  that  on  the  3rd  August  last  the  accused  witli  some  others 
forcibly  ploughed  up  tiie  land  said  to  have  been  settled  with  them. 
The  accused  pleads  not  guilty  and  alleges  that  he  has  purchased  this 
land  in  auction  sale  in  execution  of  a  d(crce  passed  againtt  Nadia 
Mandal  and  that  this  land  is  covered  by  sale  certificate  dated  the  ]  1th 
Jiay  18J7.  Both  parties  have  examined  wi tresses  in  support  of  their 
respective  claims.  Nadia  supports  accused.'  It  appears  that  Nudia 
filed  a  petition  of  istafa  of  this  jote  land  on  the  5tii  January  1904  before 
the  Munsiff  of  Naogaon  in  an  execution  case  after  ho  was  dispossessed 
according  to  his  own  petition  of  complaint,  tide  Ex.  B.  da^ed  the 
31  St  August  1903.  It  was  a  petition  by  which  he  profceculed  accused 
for  criminal  trespass  and  forcib'y  dispossessing  him  out  of  the  land  in  ques- 
tion, llo  had  withdrawn  this  case  for  what  reaton  best  known  to  himself ; 
after  that  he  took  no  action  and  relinquished  the  jote  on  the  5th  January 
190t.  Accused  is  admitted  by  Nadia  to  have  harvested  the  crop  of 
last  year  and  raised  crop  this  year.  Nadia  bad  also  filed  2  petitions 
to  keep  the  peace,  vide  Exs.  C  and  D,  dated  the  25th  August  1903,  the 
4th  September  1903  respectively,  but  could  not  recover  possession. 
Under  these  circumstances  his  (accused's)  entering  the  land  on  the 
day  of  occurrence  is  I  think  no  trespass.  He  should  have  been  ousted 
legally.  I  have  no  reliance  upou  the  evidence  of  the  prosecution  as  it  is 
contrary  to  real  facts  of  the  case.  I  believe  the  accused  is  in  possession 
of  the  land  in  dispute  as  deposed   by  his  witnesses.     There   is    no 
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evidence  of  any  riot  having  been  committed.  .  0^det\ — The  Court  finds 
accused  Umid  Pramanik  not  guilty  and  directs  him  to  be  discharged 
under  Sec.  253  0.  Cr.  P." 

Babus  Eari  Charan  Sarkliel  and  Manmatha  Nath  Uookerjee  lot  the 
Petitioners. 

Babu  Mohini  Mohan  Chakravarti  for  the  Opposite  party. 

The  following  judgment  was  delivered  by  the  Court  :  — 

It  appears  that  one  Umid  Pramanik  was  charged  under  Sees.  35S 
and  447  read  with  Sec.  147  I.  P.  C  in  connection  with  a  dispute  with 
regard  to  12  bighas  of  land.  That  case  was  disposed  of  on  the  18th  of 
November  last  and  the  accused  was  found  not  guilty. 

On  the  2l8t  of  November,  that  is  to  say,  3  days  afterwards  the  second 
party  to  the  present  proceedings  presented  a  petition  to  the  Deputy  Magis- 
trate asking  that  proceedings  might  be  taken  against  the  first  party  id 
tha  prdSdQt  procealiagr^  unlir  S.jc  114  Cr.  P.  C.  Proceeding*  were  insti- 
tuted under  section  144  and  a  copy  of  the  order  was  sent  to  the  Sub-Inspec- 
tor with  instructions  to  him  to  report  also  whether  proceedings  should  not 
be  taken  under  Sec.  145.  The  Sub-Insprctor  made  a  report  in  accordance 
with  the  instructions  and  in  that  report  he  stated  that  as  the  parties  were 
claiming  that  land  in  question,  there  was  a  likelihood  of  a  bre;.ch  of  the 
peace  and  upon  that,  proceedings  were  instituted  under  Sec.  145  Cr.P.  C. 

It  has  been  contended  before  us  that  these  proceedings  are  lad 
on  the  ground  that  another  Magistrate  in  the  case  in  which  Umid 
Pramanik  was  the  accused,  found  that  Umid  Pramanik  had  purchased 
the  land  in  question,  that  he  obtained  the  sale  certificata  and  that 
in  the  opinion  of  the  Magistrate,  he  was  in  possession.  It  is  said 
that  these  findings  in  the  judgment  of  the  Magistrate  in  that  case 
ousted  the  jurisdiction  of  the  other  Magistrate  before  whom  there  vere 
proceedings  under  Sec.  145. 

In  the  first  place,  the  finding  with  regard  to  possession,  if  it  cas  be 
taken  to  be  such,  is  a  finding  with  regard  to  Umid  Pramanik  only 
being  in  possession  of  the  land.  Umid  Pramanik  is  no  doubt  one 
of  the  petitioners  before  us  and  one  of  the  first  party  in  the  pro- 
ceedings under  Sec.  145.  But  there  is  nothing  in^  the  finding  of  the 
Magistrate  that  Umid  Pramanik  was    in  posseaaion     which    caa  be 
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treated  in  the  manner  in  which  recent  possession  given  under  a 
decree  of  a  Civil  Court  is  treated  in  cases  under  s.  145,  6t  ihe  Code 
of  Orimiiial  Procedure.  In  proceedings  under  s.  145,  Magistrates  Jiave 
always  upheld  possession  given  by  a  Civil  Court,  otherwise  a  person 
who  had  obtained  a  decree  declaring  his  right  to  possession  and  bad 
been  put  in  possession  might  find  himself  again  forced  to  litigate 
his  title. 

In  the  present  case  we  are  unable  to  say  that  proceedings  were 
without  jurisdiction.    The  Itule  is,  therefore,  discharged. 

Rule  disehopged. 

(2G.L.J.,149:) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

July  8     [CRIMINAL  REVISION  No.  534  OP  1905.]    1995. 

Presenti—Mr,  Justice  Rampini  and  Mr  Justice  Mookerji. 

HIRANANDA  OJHA  v,  EMPEROR. 

Criminal  Procedure  Code  (Act  V  of  1898),  Seei,  133,  ZQi— Penal  Code  {AU  XLV 
of  I860)  See.  19Z—PaHy  to  a  proceeding  underS.  133  Cr.  P.  C.  ttheUier  an  aeeueed^ 
Aetueeil,  definition  of — Oathy  examination  ont  of  such  pereon — Palee  etideneCf  pro- 
Mccution  for  giring^  if  legal. 

Proceedings  under  sec.  133  of  the  Gr.  P.  Code  are  more  of  the  nature  of 
C|vil  than  of  Criminal  proceedings  and  a  party  to  snch  a  proceeding  is  not  an  accus- 
ed person  within  the  meaning  of  Sec.  809  of  the  Code  and  there  is  nothing  to 
prevent  his  being  examined  on  oath,  and  if  such  a  person  give^  fake  evidence,  lie 
mj  he  prosecuted  for  an  offence  under  Sec.  193  I.  P.  C. 

The  word  accused  does  not  necessarily  mean  and  include  any  person  over  w)iQm 
II  Magistrate  or  other  Court  is  exercising  jurisdiction. 

Queen  Emprtee  v.  Mona  Puna  (I)  Jhoja  Singh  v.  Queen-Empreu  (8),  Queen  Em- 
frtee  v.  Mulaeaddi  TahI,  (3)  distinguished. 

Applfcation  by  the  accused  Iliraoauda  Pjha. 

The  facts  of  the  case  and  the  arguments  appear  from  tbe  judg- 
ment. 

Babu  Dasdrathi  Sanyal  for  ♦he  PetUicner. 
The  judgment  of  the  Court  was  delivered   by 

(I)    (1331)  I.L.  R.  16  Bom.  661.  (2)     (1893)  I.  L.  R.  23  Calc.  403. 

i»^    (1898)  I.  L.  E.  21  All.  197. 
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RaMplnly  J.—Tbis  is  a  rule  calliag  upon  the  Deputy  Commit- 
■ioner  of  Palamow  to  show  cause  why  the  order  panned  by  the  Jodiciil 
Oommiaaioner,  sanctioning  the  proaecution  of  the  applicant,  wtkda  sec- 
tion 193  of  the  Indian  Perid  Ode,  should  not  be  aet  aaide  on  the  ground 
that  the  Magiatrate  could  not  legally  examine  him  on  oath  at  the  time 
when  the  falae  statement  is  said  to  have  been  made,  or  why  anch  other  or 
further  order  should  not  be  made  as  to  this  Court  may  aeem  fit. 

The  facta  of  the  eaaa  rare  tht'se*  The  applicant  before  ua  was  t 
party  to  a  proceeding  under  section  130  of  the  Code  of  Criminal  Pro- 
ceduro,  that  is,  a  proceeding  for  the  removal  of  an  obetmction.  He 
waa  examined  before  the  Magistrate  on  oath  and  made  a  statement, 
which  the  Magiatrate  found  to  be  falae.  He  waa  therefore  prosecuted 
under  section  193^  I.  P.  C.  and  convicted  and  sentenced  to  undergo  rigarooB 
imprisonment  for  six  months  and  to  pay  a  fine  of  Ra.  500.  On  appeal  totbe 
Judicial  Commissioner,  that  Officer  set  aaide  the  conviction  and  seutenoe, 
on  the  ground  that  the  charge,  aa  framed,  was  defective  ;  and  he  remanded 

the  case,  in  order  that  it  might  be  retried  on  a  charge  properly  framed. 

'.  ■^'-  ' 

Then  in  this  Court  a  Rule  waa  obtained,  on  the  ground  that  was 
not  urged  before  the  Judicial  Commissioner  that,  as  the  applicant  was 
a  party  to  the  proceeding  which  had  been  instituted  against  him  under 
section  133,  C.  Cr.  P.,  the  Magistrate  was  not  entitled  to  put  him  on 
oath,  or  to  call  upon  him  to  give  evidence  in  the  case. 

The  learned  pleader  on  behalf  of  the  applicant  contends  before  as 
that  his  client  was  in  the  position  of  an  accused  person  and  tbereforo, 
under  S.  342.  C.  Cr.  P.  the  Magistrate  wad  not  authorised  to  adnunistar 
an  oath  to  him  when  he  gave  evidence.  He  also  contends  that  an 
accused  person  is  any  person  against  or  over  whom  a  Magistrate  or 
other  Court  is  exercising  jurisdiction.  In  supiport  of  these  contentions 
he  calls  attention  to  the  cases  of  the  Queen  Einpresa  v.  Mana  Puna  (1), 
Jhoja-  Singh  v.  The  Queen  Empress  (2),  and  the  Qmeen  Empreni. 
MutaaaddiLal  (3).  He  also  relies  upon  section  488  C.  Cr.  P.  Now, 
no  doubt,  the  firat  of  these  cases  does  apparently  lay  down  that  by  the 
word  "accused"  in  section  342,  C.  Cr.  P.  is  meant  " any  person  o?er 
whom  a  Magistrate  or  other  Court  is  exercising  jurisdiction."  This, 
however  seems  to  us  to  be  too  wide  a  definition,  and  it  would  appear 

(1)    (1891)1.  L.R.  16  Bom.  661.  (2)    (1895)  I.  L.  B.  2S  Cbk.  4«. 

(8)    (1898)  I.  L  B.  at  AU.  107. 
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that  the  learned  Judges  who  were  deciding  the  case  of  the  Queen 
Empreaa  v.  Mana  Puna  (1),  in  defining  the  word  *  accused  *  in  such 
broad  terms  were  somewhat  beyond  the  necessities  of  that  case.  In 
that  case  several  persons  had  been  arrested  in  a  matter  under  Police 
investigation,  one  of  whom  Hari,  made  certain  disclosures  to  the 
Police,  who  thereupon  discharged  him  and  made  him  a  witness.  At 
the  trial  he  gave  evidence  against  his  accomplices  who  were  all  convict- 
ed. It  was  therefore  contended  that  the  man  Hari  was  an  accuse'd  and 
that  his  evidence  was  inadmissible.  But  the  learned  Judges  held  that 
he  was  not  an  accused  and  that  his  evidence  was  admissible,  because 
the  Police  had  discharged  him  and  the  Magistrate  was  not  exercising 
jurisdiction  against  him  at  that  time.  The  decision  is  directed  to  the 
question  of  the  time  at  which  a  person  ceases  to  be  an  accused.  Pro- 
bably the  learned  Judges  did  not  mean  to  go  further  tbaii  to  lay 
down  that  the  "accused''  Hari  was  no  longer  in  tbe  position  of  an 
accused,  as  at  the  time  when  he  gave  evidence^  no  jurisdiction  Wos 
being  exercised  against  him.  If  they  did,  their  decision  was  an  obiter 
dictum.  Then  in  the  cases  of  Jhojha  Singh  v.  The  Queen  Empreaa  (2) 
and  the  Queen  Empreaa  y.  Mutaaaidi  Lai  (3),  the  persons  concerned 
were  poraons  against  whom  proceedings  were  being  taken  under  Chap* 
ter  VIII  of  the  Code  of  Criminal  Procedure,  that  is,  proceedings  for 
the  purpose  of  binding  them  down  to  keep  tbe  peace.  N6w,  when  a 
person  against  whom  proceedings  under  Chapter  VIII  were  ttken  does 
not  obey  the  order  passed  against  him,  he  is  liable  to  be  punished 
with  imprisonment ;  and  this  differentiates  the  case  of  such  a  person 
T^ry  much  from  the  case  of  a  person  against  whom  proceedings  under 
section  133,  C.  Cr.  P.  have  been  taken.  The  proceedings  in  the  latter 
are  more  of  the  nature  of  Civil  than  of  Criminal  Proceedings. 

Then  the  learned  pleader  for  the  applicant  relies  on  section  488 
C.  Cr.  P. ;  and  he  points  out  that  a  person  against  whom  proceedings 
for  mttiitenance  are  being  taken  is,  in  clause  (7)  called  an  accused 
person.  That  may  be  so  ;  but  it  will  be  seen,  from  clause  (3),  that 
a  person  who  does  not  con^ply  with  an  order  for  maintenance  passed 
against  him  under  section  488,  is  liable  to  be  sentenced  to  imprisonment 
which  may  extend  to  one  mouthy. 

That  being  so,  we  think  that  the  cases  cited  by  the  learned  pleader 
for  the  applicant  are  entirely  distinguishable  from  the  present  case ; 

(1)    1891 1.L.  E.  16Bom.  661.  (2)    (1895)  I.  L.R.  23  Calc.  493» 

(3)    (1898)  !•  L.  B.  21  Ail.  107 
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and;  furthermore,  we  may  call  attention  to  the  fact,  that  throughout 
the  Chapter  in  which  section  133  occurs,  namely,  Chapter  X,  a  persoo 
against  whom  proceedings  are  taken  under  that  Chapter  is  never  called 
an  accused  person,  but  is  always  spoken  of  as  a  person  against  whom 
proceedings  are  being  taken,  and  the  reason  for  this  would  appear 
to  be  that,  if  he  neglects  to  obey  the  order  passed,  he  is  not  liable 
to  punishment.  If  he  disobeys  that  order,  he  can  apply  for  the  apiwint- 
ment  of  a  Jury  to  try  whether  the  order  is  reasonable  and  proper ; 
but  if  he  does  not  carry  out  the  order  or  show  cause,  or  apply  for  the 
apppintment  of  a  Jury,  he  is  liable  to  the  penalty  prescribed  in  that 
behalf  in  section  188,  I.  P.  C. 

In  these  circumstances,  the  applicant  cannot  in  our  opinion  be 
held  to  be  an  accused  person  and  there  is  nothing  to  prevent  his 
being  examined  on  oath.  We  wo*i1d  here  point  out  that  it  would 
be  very  dangerous  to  hold  that  a  person  a^inst  whom  proceedings 
under  Chapter  X  of  the  Code  of  Criminal  Procedure  are  beiog 
taken,  is  an  accused  person,  because  thej  it  would  follow  that  all 
persons  against  whom  gua si  Civil  proceedings  are  being  taken  under 
the  Code  of  Criminal  Procedure  are  accused  persona  and  may  make 
false  statements  on  oath,  without  being  liable  to  punishment.  For  example, 
1^  person  who  is  a  party  to  a  proceeding  under  section  145  C.  Cr.  P.  woald 
seem  to  be  in  exactly  the  same  position  as  a  person  against  whom  proceed- 
ings taken  under  section  133  ;  and  if  so  we  were  to  lay  dowi  that  a  peisoas 
against  whom  proceedings  under  section  133  are  being  taken  are  accused 
persons,  then  it  would  follow  that  a  person  against  whom  proceediogs 
under  section  145  are  instituted  cannot  be  examined  on  oath  and  can  make 
BXkj  false  statements  the  pleases  without  being  liable  to  punishment 

For  these  reasons  we  discharge  the  Rule. 

Rule  disehargtd. 

(7  Bom,  L.  B.,  633.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  BOMBAY. 
July  19     [CRIMINAL  REVISION  No.   77  op  1905.]    1903. 
Present:— Mr.  Justice)  Russell  and  Mr.  Justice  Batty. 
EMEROR  V,  DATTO  HANMANT. 
Criminal  Procedure  Code  {Act  V  of  lS9S)y  Sees.  222,  239— Joinder  of  ekargn" 
Joint  trial — Same  ir  inaaeiion, 

Section  222  of  the  Criminal  Procedure  Code  clearly  admiU  of  the  trial  of  uy 
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number  of  acts  of  breach  of  truat  committed  within  the  year  aa  amounting  only  to 
one  offence.  It  does  not  require  any  particular  formulation  of  the  accusation,  but 
only  enacts  that  it  is  sufficient  to  sho^r  the  aggregate  offence  without  specifying  the 
details.  It  dispenses  with  the  necessity  ol  amplification :  it  does  not  prohibit 
enumeration  of  the  particular  items  in  the  charge. 

It  suffices  for  the  purpose  of  justifying  a  joint  trial  that  the  accusation  alleges 
offences  committed  by  each  accused  to  have  been  committed  iu  the  same  transaction, 
within  the  meaning  of  s.  25U  of  the  Criminal  Procedure  Code.  It  is  not  necessary 
that  the  chargt)  should  contain  the  statement  as  to  the  transaction  being-  one  and  the 
same.  It  is  the  tenour  of  tho  accusation  and  not  the  wording  of  the  charge  that  must 
be  considered  as  the  test. 

In  B.  239  of  the  Code,  a  series  of  acts  separated  by  intervals  of  time  are  not 
excluded,  provided  that  the  object  of  those  jointly  tried  has  throuf^hout  been  directed 
to  one  and  the  same  objective.  If  the  accused  started  together  for  the  same  goal  this 
sulEces  to  justify  the  joint  trial,  even  if  incidentally,  one  of  those  jointly  tried  has 
done  an  act  for  which  the  other  may  not  be  responsible.  The  foundation  for  the 
procedure  in  the  section  is  the  association  of  persons  concurring  from  start  to  finish 
to  attain  the  same  end. 

The  facts  appear  sufficiently  from  the  judgment. 

Mr.  M,  V.  bhat,  for  the  accused. 

Rao  Bahadur  Vaeudco  J.  Kirtikar,  Government  Pfewiw,  for  the 
Crown. 

Batty.  Ja— In  this  case  the  two  accused  Datu  Hanmant  and 
Ganesh  VVaman,  having  been  entrusted  with  certain  moneys  belonging 
to  the  Swami  of  Chafal,  the  first  as  Karbhari  and  tho  second  as  cashier, 
were  accused  of  having  committed  breach  of  trust  in  respect  of  those 
moneys ;  Datu,  tho  first  accused,  having,  it  is  alleged,  taken  Rs.  650 
on  the  11th  December  1898,  Rs.  1,500  on  tho  12th  February  1899, 
and  Rs.  700  at  some  date  unspecified  in  1899;  while  Ganesh  Waman 
is  said  to  have  committed  breach  of  trust  in  respect  of  Rs.  400  on  the 
2l8t  August  1898,  400  on  the  2lst  December  1898  and  200  on  the  17th 
July  1899. 

Both  the  accused  were  convicted :  each  of  them  in  respect 
of  each  item  which  he  was  alleged  to  have  taken :  except  that 
Ganesh  was  not  convicted  in  respect  of  the  last  mentioned  item  of 
Rs.  200. 

The  present  application  is  one  for  revision  in  favour  of  Datu  ou 
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the  ground  of  misjoinder  of  charges.  Certain  facts  connoted  with 
the  grounds  assigned  for  conviction  have  been  stated  to  us,  but  in 
revision  we  do  not  ordinarily  interfere  with  findings  of  facts  and  in 
the  present  case  see  no  reason  for  departing  from  the  ordinary  practice. 

The  objections  taken  are,  first  that  the  various  oflfences  exceed 
three  in  number  and  were  not  all  committed  within  one  year,  and 
that  therefore  the  offences  could  not  be  tried  together  ;  secondly  that 
the  offences  with  which  Dattu  has  been  charged  are  totally  distinct 
offences  from  those  with  which  Qanesh  has  been  charged  and  thai 
therefore  the  two  accused  person  could  not  be  tried  together  under  s. 
239  of  Criminal  Procedoce  Code. 

We  think  with  reference  to  the  firafc  objection  that  s.  222  clearly 
admits  of  the  trial  of  any  number  of  acts  of  breacb  of  \rust  committed 
within  the  year  as  amounting  only  to  one  offence.  See^Qtt  222  does 
not  require  any  particular  formulation  of  the  aceosation,  Btit  on^ 
enacts  that  it  is  sufficient  to  show  the  aggregate  offence  without 
specifying  the  details.  It  dispenses  with  the  necessity  of  amplifica- 
tion :  it  does  not  prohibit  enumeration  of  the  particular  items  in  the 
charge.  In  this  instance  the  objection  to  the  charge  is  practically 
that  it  is  more  specific  than  it  need  have  been,  that  it  gave  more 
details  than  are  required  under  that  section.  This  objection  amounts, 
pX  most,  to  this. that  there  has  been—a  merely  form  error  in  the 
drafting  of  the  charge— an  error  in  the  form  of  the  charge  which 
certainly  could  not  have  prejudiced  the  accused  and  is  one  which 
may  be  dealt  with  as  coming  within  s.  537.  The  introduction  of  greater 
detail  than  is  legally  necessary  in  no  way  affects  the  jurisdiction  of 
the  Court.  Taken  by  themaelves,  the  charges  against  Dattu  and  G  anet h 
may,  therefore,  respactively  be  regarded  as  one  offence  against  each. 

The  only  objection  to  the  trial  that  remains  for  cdnsideration 
is,  whether  these  offences  according  to  the  accusation  wer6  offences 
committed  in  the  same  transaction.  Section  239  admits  of  the  joint 
trial  when  more  persons  than  one  are  accused  of  different  offences 
committed  in  the  same  transaction.  It  suffices  for  the  purpose  of 
justifying  a  joint  trial  that  the  accusation  alleges  the  offences 
committed  by  each  accused  to  have  been  committed  in  the  same  transac- 
tion within  the  meaning  of  s.  239.    It  is  not  necessary   that  the  charge 
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should  contain  the  statement  as  to  the  transaotion  being  one  and  the  same. 
It  is  the  tenour  of  the  accusation  and  not  the  wording  of  the  charge 
that  must  be  considered  as  the  test.  And  in  this  case,  it  is  for  the 
appellant  to  show  that  no  such  connection  between  the  offences  alleged 
against  the  two  accused  was  set  forth  as  would  satisfy  the  condition 
required  for  a  joint  trial.  We  think  that  the  argument  of  the  learned 
Counsel  for  the  appellant  would  have  been  more  convincing  if  no  conti- 
nuity of  action  and  purpose,  common  to  both  the  accused  throughout, 
had  been  .alleged  in  the  case  presented  by  the  prosecution.  The  word 
'*  transaction"  is  unfortunately  not  defined  in  the  Code  and  the  meaning 
to  be  attached  to  it  must  be  gathered  from  the  context  in  which  it 
occurs  in  various  section  and  illustrations. 

According  to  its  etymological  and  dictionary  meaning  the  word 
**  transaction"  means  "  carrying  through"  and  suggests,  we  think, 
not  necessary  proxiitiity  in  time — so  much  as  continuity  of  action  and 
purpose.  The  same  metaphor  implied  by  that  word  is  continued  in 
the  illustrations  where  the  phrase  used  is  **  in  the  course  of  the  same 
transaction."  Ins.  215,  the  phrase  is  used  in  a  connection  which 
implies  that  there  may  be  a  series  of  acts— illustration  (J)  to  that  section 
indicates  that  the  successive  acts  may^  be  separated  by  an  interval  of 
time  and  that  the  essential  is  the  progressive  action,  all  pointing  to  the 
same  object.  In  s.  239,  therefore,  a  series  of  acts  separated  by  in- 
tervals of  time  are  not,  we  think  excluded,  provided  that  those  jointly 
tried  have  throughout  been  directed  to  one  and  the  same  objective. 
If  the  accused  started  together  for  the  same  goal  this  suffices  to  justify 
the  joint  trial,  even  if  incidentally,  one  of  those  jointly  tried  has  done 
an  act  for  whicih  the  other  may  not  be  responsible  (vide  s.  239,  illustra- 
tion (b)). 

We  think  the  foundation  for  the  procedure  in  that  section  is  the 
association  of  two  persons  concurring  from  start  to  finish  to  attain 
the  same  end.  No  doubt  if  it  were  attempted  to  associate  in  the  trial  a 
person  who  had  no  connection  whatever  with  the  transaction  -  at  a  time 
when  oneor  more  of  the  series  of  the  acts  alleged  had  been  done,  then 
it  might  be  urged  that  would  be  outside  the  provisions  of  the  section. 
But  since  in  this  case  two  persons  have  associated  for  the  carrying  out 
of  one  particular  common  object  viz.  a  breach  of  trust,  the  continuance 
of  that  object  and  the  progifsmve  execution  of  it  by  successive  acta 
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seem  to  eatisfy  the  test  and  criterion  implied  in  8.  2S9.  In  this  case 
it  has  apparently  been  found  by  the  lower  Court  that  the  accused  were 
jointly  in  charge  of  the  trust  fund,  one  of  the  accused  being  the  Karbhi^i, 
and  the  other  cashier.  The  one  could  not  act  without  the  connivance  of  the 
other;  and  they  both  evidently  carried  through  their  object  in  concert. 
That  they  carried  out  their  scheme  by  successive  acts  done  at  intervals, 
altetnatfely  taking  the  benefits,  doee  not  prevent  the  unity  of  the  project 
from  constituting  the  series  of  acts  one  transaction  i.  e.,  the  carrying 
through  of  the  same  object  which  both  had  from  the  first  act  to  the  last. 
The  objections  raised  are  insufficient. 

We  accordingly  reject  the  application. 

Apiiliealion  rejected, 

(7  Bom.  L.  R.  637.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  DOMBAY. 

[CRIMINAL  APPLICATION  No.  102  op  1905.] 

July  19  3905. 

PrcaetU :— Mr.  Justice  Russell  and  Mr.  Justice  Batty. 

In  re  SHRINIWAS  KRISHNA  SHRIRALKAR. 

Criminal  Procedure  Code  {Act  V  of  7895),  flee.  191— Transfer  or  eommitment 
on  applieation  af  aeeuaed, 

Undor  s.  191  of  the  Oriminal  Procedure  Code,  all  that  the  accused  is  eotilled  to 
is  to  have  the  case  tried  by  another  Court.  The  section  gives  the  accused  no  right 
to  select  or  determine  for  himself  by  ivhat  other  Court  the  case  is  to  be  tried. 

This  was  an  application  for  transfer  of  cases  pending  in  the  Court 
of  Mr.  K.  W.  Barlee,  First  Class  Magistrate  of  Satara,  to  the  Court  of 
Session  at  Satara. 

The  two  accused  N.  B.  Sahasrabudhe  and  Shriniwas  Krishna 
Shriralkar  were  being  tried  jointly  on  charges  under  s.  163  pf 
the  Indian  Penal  Codd  befcH'e  Mr.  Barlee.  On  the  19th  June  1905, 
Mr.  Barlee  framed  the  following  charge  against  the  accused  :  '*  The 
accused  No.  1  is  charged  under  s.  161,  Indian  Penal  Code,  with  receiving 
three  bribes  in  one  year,  two  through  accused  No.  2 ,  and  one  throfigb 
another  person.  Accused  2  is  charged  with  helping  accused  1  to  get  2 
bribes."  The  petitioner,  thereupon,  objected  to  the  joint  tiial .  a9d 
10  the  joinder  of  charges.    Bat  the  trial  was  allowed  to  proceed,    Wbik 
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the  prooeedings  were  going  on,  the  petitioner  applied  to  the  High  Court 
for  a  transfer  of  the  case  to  the  Court  of  Session  at  Satara. 

The  Hon.  Mr.  Ralhea,  acting  Advocate  General,  with  Kao  Bahldur 
Vasudeo  J,  Kirtikar,  Government  Pleader,  for  the  Crown. 

Mr.  Binning,  with  Mr,  K.  H.  KeUtar,  for  the  applicant  Shrirallrar. 
The  Hon.  Mr.  Daji  A.  Khare,  ior  N.  D.  Sahasrabudhe. 

P^r  Oliriail|« — This  is  an  application  made  on  behalf  of  two 
men  :  Shriralkar  and  Sahasrabudhe.  Sbriralkar  (accused  No.  2)  is  charged 
under  s.  162  and  Sahasrabudhe  (accused  No.  1)  under  s.  161,  Indian 
Penal  Code.    We  will  refer  to  these  sections  hereafter. 

An  application  has  been  made  to  us  for  the  transfer  of  this  case 
and  argued  at  considerable  len/^th  on  several  grounds.  The  first 
ground  is,  that  Mr.  Barlee  has  no  jurisdiction  to  try  the  case,  beo^use 
DO  complaint  or  Police  Report  having  been  made  to  him,  he  must,,  it 
is  urged,  be  regarded  as  having  taken  cognizance  of  the  case  under  s. 
190  (c)  and  would,  therefore,  under  s.  191  be  precluded  from  proceeding 
with  it  if  the  accused  objected  to  his  doing  so.  Mr.  Barlee  himself 
held  that  be  had  not  so  taken  cognizance  of  the  case  and  that  it  had  been 
transferred  to  him  by  the  Magistrate  of  the  District  in  accordance 
with  the  requirements  of  s.  191.  Now  with  reference  to  that  it  appears 
that  the  District  Magistrate,  Mr.  Arthur,  while  holding  an  enquiry 
under  s.  197  of  the  Lind  Revenue  Code,  came  to  the  conclusion  that 
a  case  ba4  been  made  out  against  these  accused  persons  under  the 
two  sections  referred  to  above,  and  r.ccordingly  he  made  a  re poH  to 
Government  in  the  course  of  his  duty  and  as  it  appears  from  his  oMer, 
Government  sanctioned  the  prosecution  of  these  two  persons. 

Now  the  first  objection  taken  by  the  applicants  is,  that  Mr, 
Arthur  did  not  take  cognizance  of  the  offence.  We  are  not  prepared 
to  accede  to  that  argument ;  it  seems  to  us  that  he  did  take  cognizance 
of  the  offence  because  in  his  order  he  directed  these  persons  to  be 
prosecuted  for  those  offences  before  another  Magistrate.  This  action 
purports  to  have  been  taken  by  him  in  his  Magisterial  capacity  and  is 
such  action  as  under  s.  191,  he  would  have  been  bound  to  take  on  the 
accused  objecting  to  his  proceeding  with  the  case.  The  accused  do  not 
deny  that  thev  object  to  the  case  being  tried  by  the  District  Magistrate, 
but  say  that  s.  191  requires  that  they  should  l>e  informed,  that  they 
were  entitled  to  object. 
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In  re  shbiniwas  Krishna  shbdulkab. 

Then  it  was  argued  that  the  accused  have  been  veiy  seriously 
prejudiced  inasmuch  as  they  had  no  opportunity  of  applying  that  their 
case  should  be  committed  to  the  Sessions.  But  it  seems  to  us  whoi 
we  read  s.  191  that  on  an  accused  objecting  to  a  case  being  tried  by  a 
Magistrate  who  has  taken  cognizance  of  it  under  section  190  (c)  all  that 
the  accused  is  entitled  to  is  to  have  the  case  tried  by  another  Court. 
The  section  gives  the  accused  no  right  to  select  or  determine  for  himself 
by  what  other  Court  the  case  is  to  be  tried.  The  words  of  the  section 
are  perfectly  plain  (section  read).  It  is  perfectly  obvious  that  it  is 
intended  to  protect  a  person  being  tried  before  the  Magistrate  who 
has  received  information  under  clause  (e),  s.  190  or  who  has  acted  upon 
his  own  knowledge  or  suspicion  and  to  give  the  person  charged  an 
opportunity  of  being  tried  before  another  Court.  The  accused  bad 
therefore,  no  reason  to  complain  of  having  had  no  opportunity  to  make 
an  application  for  an  advantage  which  they  were  not  entitled  to  claim  at 
all. 

The  next  question  that  has  been  argued  is  whether  there  has  been 
a  nusjoinder  of  charges  in  this  case.  To  decide  that  it  is  necessary 
in  the  first  place  to  refer  to  ss.  161  and  162.  (sections  read).  Looking 
at  these  two  sections  it  appears  to  us  that  **  the  same  transaction" 
is  involved  in  the  giving  to  accused  No.  2  herein  and  the  taking 
and  accepting  by  accused  No.  1  herein.  The  latter  is  the 
principal  and  the  former  is  the  agent.  The  one  obtains  and  the  other 
receives.  This  transaction  of  course  may  have  various  branches  and 
various  details.  Therefore  it  appears  to  us  that  there  is  nothing  in 
the  sections  which  have  been  referred  to,  which  renders  the  joint  trial 
of  these  persons  in  any  way  prohibited  by  any  of  the  provisions  of  the 
Criminal  Procedure  Code. 

The  third  point  urged  is  that  Mr.  Barlee  ought  not  to  go  on 
with  this  trial.  The  question  was  raised  by  reason  of  what  occurred 
when  Wasudeo  Anant  was  being  examined.  From  the  Bojnama  it 
appears  that  a  statement  made  by  him  was  admitted  by  reason  of  no 
proper  objection  being  made  by  the  accused's  pleader  before  the 
Magistrate.  It  would  be  impossible  for  us  to  transfer  this  case  on  that 
point  alone. 

But  haviiig  regard  to  the  provisions  of  s.  526,  Criminal  Pro- 
cedure Code»  we  feel  that  this  is  a  case  which  in  the  ezerciBe  of  onr 


i-,9- 


Digitized  by  CjOOQIC 


ToLIL]  Thb  Gbihinal  Liw  JoDBNAL  Rbpobts.  585 

BM»BOR  V.  6BBIDHAR  NANA. 

discretion  it  is  desirable  that  we  should  direct  to  be  committed  to  tbe 
Court  o!  Sessions.  In  making  this  order  we  do  not,  for  one  moment, 
intend  it  to  be  supposed  that  there  are  any  grounds  for  saying  that 
Mr.  Barlee  is  not  just  as  competent  as  any  other  Majdstrate  in  India  to 
try  this  case.  We  make  no  suggestion  as  to  the  conduct  of  the  case 
before  him,  but  we  do  feel  that  under  section  526,  clause  (b),  it  is  quite 
possible  that  some  question  or  several  questions  of  law  of  unueual 
difficulty  may  arise,  and  we  are  also  of  opinion  that  looking  at  the 
case  from  the  point  of  view  that  the  order  for  commitment  to  the 
Sessions  is  expedient  in  the  ends  of  justice,  we  cannot  shut  our  eyes 
to  the  tact  that  this  is  an  extremely  important  ca^e.  It,  therefore,  seems 
most  desirable  to  us  that  this  case  should  be  committed  to  the  Court 
of  Sessions. 

We  accordingly  direct  that  this  case  be  committed  to  the  Court  of 
Sesuons  forthwith. 


(7  Bom.  L.  72.,  640,) 
IN  TBE  HIGH  COURT  OF  JUDICA.TURE  AT  BOMBAY, 
ruly  21       [CRIMINAL  APPEAL  No.  312  of  1905.]    1905. 
Preaenti—U:.  Justice  Russell  and  Mr.  Justice  Batty. 
EMPEROR !?.  SHRIDHAR  NANA. 

Practice — Identific<iiion  of  things  containing  poison. 

Judges  who  try  cases  of  murder  by  poisouing  should  invariably  put  beyond  the 
possibility  of  doubt  the  identification  of  every  single  thing  that  is  suspected  to  con- 
tain any  poison.  The  evidence  should  be  complete  as  to  the  history  of  such' 
articles  and  it  should  be  shown  that  they  have  been  kept  in  proper  custody  through- 
out if  they  are  to  be  relied  on  as  supporting  a  conviction  and  there  should  be  no  possibility 
of  any  question  being  raised  as  to  the  identity  of  any  such  article. 

The  facts  appear  sufficiently  stated  in  the  judgment. 

Mr.  M.  V.  Bhaty  and  Mr.  4.  G.  Desai,  for  the  accused. 

Rao   Bahadur  Vaaudeo  J.  Kirtikar,  Government  Pleader,  for  the 
Crown. 

P0|s  Clirta!ll«—[The  Court  after  setting  out  the  facts,  which 
are  not  material  to  the  purposes  of  this  report,  proceeded :  ]  The 
great  difficulty  we  had  to  contend  in  this  case,  however,  has  been  the 
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want  of  care,  which  is  apparent  on  the  record  with  regard  to  the  tdentifica- 
tion  of  the  articles  sent  to  the  Chemical  Analyser.     This  is  ihe  second  time 
within  a  short  period  that  this  Court  has  had  to  draw  attention  to  this 
matter.    It  seems  to  us  that  Judges  who  try  such  cases  shoald  inyariablj 
put,  beyond  the  possibility  of  doubt,  the  identiBcation  of  every  singfe 
thing  that  is  suspected  to  contain  auy  poison.    The  evidence  shoald  be 
complete   as   to   the  history  of  such  articles  and  it  should  be  shown  that 
they    have  been  kept  in  proper  custody  throughout  if  they  are  to  be  relied 
on  as  supporting  a  conviction  and  there  should  bd  no  possibility  of  any 
question  being  raised  as  to  the  identity  of  any  such  article.    It  was  only  by 
process  of  elimination  that  we  were  able  to  arrive  at  a  conclusion  on  this 
question  as  to  which  of  the  packets  examined  by  the  Chemical  Analyser 
was  the  one  containing  the  sweet-meats.  The  articles  which,  the  Hospital 
Assistant  deposes,  he  sent  to  the  Chemical  Analyser  were  a  bit  of  sweet 
*meat,  a  cup  and  some  clothes  (Exhibit  21)  besides  bottles  containing  the 
intestines  of  the  deceased.    The  Chemical  Analyser  describes  the  packets 
received  by  him  as  (I)  dirty  white  powder,   (2)  brass  dish  with  brown 
mouldy  matter,  (3)  2  red  and  2  white  pieces  of  cloth.    The  result  of  his 
analysis  is  that  he  detected  arsenic  in  the  bottles,  1,  2,  ?i  and  4  and  in  the 
packets  1  and  3.    Tue  diffi  !alty  is  that  the  Hospital  assistant  was  never 
asked  which  of  the  packets  1 ,  2  and  3  was  the  one  containing  the  khirapat, 
whether  the  dirty  white  powder  was  the  khirapat  or  contained  anything 
given  by  the  accused  to  the  deceased   to  eat.    The  Sessions  Judge  in 
his  comment  on  the  point  either  derived  his  information  from  some  state* 
mentwhich  he  has  not  recorded  or  has  misquoted  the  evidence  that  he  has 
recorded.    For  he  describes  the  results  of  analysis  as  different  in  respect 
of  the  hkir  from  those  in  respect  of  the  khirapat  while  the  Hospital 
Assistant  says  nothing  as  to  their  being  in   separate   packets.    Now  in 
packet   1,   arsenic  was  detected   by  the  Chemical   Analyser.    Of  the 
articles  which  the  Hospital  Assistant  swears    he  sent  to  the  Chemical 
Analyser,   the  clothes  were  undoubtedly  packet    No.    3.    The    caps 
can  only  be  identified  with  No.  2,  the  brass   dish  with   brown  mouldy 
matter.    This  being  so  we  find  that  the  remaining  packet  No.  1,  mast 
correspond  with  the  third  article  which   the  Hospital  Assistant  swears 
he  sent  to  the  Chemical  Analyser,   that  is  to  say,  the  portion  of  the 
sweet-meat  given  by  the  accused  to  the  deceased  to  eat,  and  that  packed 
waq  found  to  contain  arsenic. 
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Thus  it  is  established  not  only  that  the  deceased  died  of  poisoning , 
br  arsenic  but  that  arsenic  was  in  the  sweet-meats  given  to  her  by 
the  accused.  .  This  coupled  with  the  other  evidence  in  the  case  is,  we 
think,  conclusive.  We  accordingly  dismiss  the  appeal  made  by  the 
accused  and  confirm  the  conviction  recorded  against,  and  the  sentence 
of  death  passed  on,  the  accused  by  the  Sessions  Judge,  Satara. 


(15  K.  L.  B.,  95.) 
IN  THE  CHIEF  COURT  OF  CRIMINAL  JUSTICE  IN  KATKAWAD. 

[CRIMINAL  SESSIONS  CASE  No.  5  of  1904-05.] 

Oct.  16  .     1904. 

Present :— C.  A.  Kincaid  Esq.,  I.  C.  S. 

EMPEROR, 

Versus 

KE3HAVJI  GORDHAN,  of  PIPALWA  under  SONGADH  THANA,— 

AND  ANOTHER. 

Penal  Code  (Act  XLV  of  1860) ««.  109, 326  -Orievoua  hurt— Motive—Abettor  pre'Mfil 
when  offence  commitled—Burl  person  as  only  one  tc'Uneee,  -'  ^. 

A  complainant  (whose  complaint  was  lodged  without  delay)  alleged  thai^he^luid 
been  thrown  down  by  both  the  accused  and  his  nose  cat  off  by  Accused  1  with  a, 
razor.  He  also  assigned  a  probable  motive.  There  was  no  other  eyewitness,  but 
the  accused  were  seen  hurrying  away  from  the  scene  of  the  offence.  The  defence 
pleaded  that  the  razor  had  not  been  found  and  that  their  clothes  were  not  bloodstained. 
Bdd  that,  if  the  complainant  was  lying  on  the  ground,  it  was  difficult  to  see  how 
his  blood  could  hare  flowed  on  to  their  dress ;  that  the  razor  had,  no  doubt,  been  thrown 
away  before  they  reached  home ;  and  that,  as  there  was,  on  the  other  hand,  direct 
evidence  of  the  complainant,  supported  by  a  witness,  who  had  seen  thein  hurrying 
away  after  the  offence,  and  a  motive,  the  offence  was  proved,  but  that  the  abettor 
deserved  less  punishment. 

ADDRESS  TO  THE  MEMBERS. 

The  accused  I  stands  charged  with  having  on  the  28th  day  ot 
July  1904  Cut  off  the  complainant  Lalji's  nose  and  thereby  committed 
an  dience  under  Section  326. 
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The  aomaed  2  sfande   charged  with  having  abetted  the  abore 
Offence. 

The  questions  for  the  Court  to  decide,  as  framed  by  the  PubUc 
iroeeqntor,  are  ;— 

(1)  Whether  the  complainant's  nose  was  cut  off  ? 

(2)  If  so.  whether  it  was  cut  off  by  the  two  accused  or  either 
Of  tnem. 

As  regards  the  first  question  the  members  will  have  little  difficulty. 
Thej  have  themselves  seen  the  complaipant's  nose  whicb  has  obvioosly 
been  cut  off  and  his  face  has  been  thereby  permanently  disfigured. 

The  second  question  is  the  important  one. 

The  facts  of  the  case  as  stated  by  the  Crown  are  somewhat  as 
follows.    The  complainant  following  his  usual  practice  went  at  about 
8  a.  m.  on  the  28th  July  to  answer  a  call  of  nature  in  the  Durban 
garden  at  Pipalwa.    As  he  entered  he  saw  the  accueed.    He  passed 
them,  performed  his  office  and  returned.    This  time  the  accused  2 
Ajramar  came  up  to  him  on  the  pretext  of  enquiring  whether  his  guests 
had  left.    While  the  complainant  answered  the  accused   2  grappled 
with  him  and  accused  1  stifled  his  cries  by  placing  his  hand  over  the 
complainant's  mouth.    He  was  then  thrown  down  and  his  nose  was 
cut  off  by  the  accused   1   who  took  a  razor  from  his  pocket  for  the 
purpose.    They  left  hurriedly  and  the  complainant  went  home  whence 
he  sent  a  schoolboy  to  call  the  puggi  to  whom  he  lodged  a  complaint 
against  the  two  accused.    The  doctor  and  the  Police  Patel  arrived    the 
same  day  and  the  Faujdar  the    following    day.    The  accused  were 
arrested  by  the  Pugi  immediately  after  the    complaint  was  lodged. 
They  were  handed  over  to  the  police  patel  and  by  him  to  the  Faujdar 
who  on  the  29th  July  sent  them  to  the  Magistrate.    The  case  was 
committed  for  trial  on  the  3rd  August. 

The  motive  assigned  for  the  act  is,  it  would  seem,  a  twofold  one. 
The  Durbar  of  Vithalgadh  gaVe  some  land  to  one  Valabhji  the  nephew 
of  accused  1.  Valabhji  built  or  nearly  built  a  house  on  it.  In  the 
meantime  one  Hirji  Vasta  a  Bania  successfully  claimed  before  the 
Prant  Officer  the  same  land  as  reversioner  of  the  former  owner.  It 
was  believed,  and  in  spite  of  the  complainant's  denial,  probably  believed, 
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rightly  that  Lalji  the  complainant  had  assisted  Hirji  Vasta  and  by 
his  help  enabled  him  to  win  his  case.  The  accused  1  therefore  waa 
no  doabt  glad  to  pay  off  the  complainant  on  his  own  account  and  the 
Dnrbar's  pasaita  was  also  willing  to  inflict  an  injury  on  one  who  had 
lowered  hi^  master's  prestige,  for  it  appears  that  the  Durbar  took  to 
heart  the  Prant  Officer's  order  and  threatened  the  schoolmaster. 

The  only  defence  put  forward  by  Mr.  Manishanker  is  that  the 
razor  has  not  been  found  nnd  that  the  accused's  clothes  were  not 
bloodstained.  The  second  point  is  of  no  importance  for  i{  the  complain- 
ant was  lying  on  the  ground,  it  is  difficult  to  see  how  his  blood  could 
have  flowed  on  to  the  dress  of  the  accused.  The  knife  was  no  doubt  thrown 
away  before  the  accused  reached  home.  On  the  other  hand  there  is  the 
direct  evidenoe  of  the  complainant  supported  by  that  of ,  the  witness 
Ali  who  saw  the  accused  hurrying  away  immediately  after  the  offence 
and  lastly  by  the  conduct  of  the  accused  themselves  who  made  not 
the  slightest  protest  against  their  arrest  which  they  seem  to  have 
expected. 

Under  these  circumstances  the  members  will  have  little  doubt  in 
coming  to  a  decision  on  the  second  issue. 

(Sd.)  C.  A.  KINOAID. 

16th  October,  1904.        V  President  and 


} 


Judleiai  Aasiatant, 

KaMawar. 
ORDER. 

The  Court  are  unanimously  of  opinion  that  the  two  accused  are 
guilty  of  the  offences  with  which  they  have  been  charged.  The  members 
are,  however,  of  opinion  that  the  case  is  one  in  which  a  merciful  view 
of  their  guilt  should  be  taken.  The  accused  1  is  accordingly  sentenced 
to  undergo  rigorous  imprisonment  for  two  years  and  six  months  and 
the  accused  2  is  sentenced  to  undergo  rigorous  imprisonment  for  one 
year  only. 

-      ,  1  (Sd.)         C.  A.  KINOAID, 

I6th  October,  1904.        S  President  and 

J  Judicial  Assistant, 

KfUhiawar. 

(Sd.)    Mahasukrai  Mathuradas, 

F.  C.  Magistrate,  Vanthali. 

(Sd.)  Mnlji  Qokai  Maniar, 

F.  d  Itafiisbat^,  Gondal. 
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(15  K.  L.  B.,  148.) 
IN  THE  COURT  OF  THE  AGENT  TO  THE  GOVERNOR 
KATHIAWAD. 
June  16    [CRIMINAL  APPEAL  No-  2  op  1905.]   4905, 
Ttf^seni :- W.  T.  W.  Baker.  Esq. 

RABARI  BHURA  DEW^IT,   besidiko  at^ 
GALKOTDl  imDW  toe  BABRA  THANA  1_apphxaht 
HOW  a  «)Nv.cr  IN  TBE  JETAL8AR  CIVIL  (     Apphxaht 
STATION  JAIL,  ) 

Per)ury—W'ttn€9B  not  howid  to  tpe^ik  the  truth  before  p<rfie«-*Stiitm««e  qf  icit- 
neu  mads  cnoalh  before  ^lagietrate  eoyUradicting  that  made  before  ppiUe^—Caidra' 
dktoryetaUmante  on  oath  before  a  itajieiraU  -Crifnlnal  Procedure  Code  {Act  V\pf  1898) 
Be.l(Jl  175,  236  tZZ.  (6}/47ff— PeiwZ  Code  (Act  XLV  of  1860)  8.  193. 

IVh^re'  the  proaecution  oC  a  witness,  who  had  made  a  atatemeni  on  oath  oontn- 
dieting  his  pt^vioua  stetenienttoa  Police  Officer,  was  directed  under  B.  47ft,  Cri. 
Pra,  atfd  he  was  iriBcardingTj  convicted  under  S.  198,  I.  P.  C,  held  that,  the  wordi 
*  an  investigation  under  this  chapter  *  in  8.  160,  Cri.  Pro.v  referred  to  oZI  investiga- 
Uona  (includiAg  thos0  Md  usder  Ss.  174  abd  175,  Cri.  Pro.);  that  it  was  oalyia 
investigations  of  the  nature  of  an  inquest  that  a  witness  was  bound  to  speak  the  tiath ; 
that  investigations  in  the  nature  of  an  inquent  consisted,  under  8,174,  CrLProw, 
of  the  inyestigatron  into  the  apparent  cause  of  death ;  that  such  an  investigAlion 
ceased  ivhen  the  cause  of  death  was  aacerUined,  that  is,  when  it  was  detenniaed 
whether  the  deoth  was  natural,  suicidal,  accidentol,  or  homicidal ;  that,  if  the  detth 
was  due  to  homicide,  then  the  investigatiou,  as  regards  the  persons  guil^  of  homi- 
cide, became  an  investigation  under  S.  161,  Cri.  Pro.;  that  para.  2  of  S.  175, Cri. 
Pro.,  referred  only  to  those  witnesses  who  had  been  examined  at  the  actual  inquwt, 
and  not  to  witnesses  who  might  be  examiiied  Idiig  afterwards  in  connection  with  the 
enquiries  into  the  offence;  and  that  the  accused,  therefore,  was  not  bound  to- tdl 
the  truth  before  Police  Officer. 

HfWiurt^erthat,  even  if  the  accused  had  been  examined  under  8. 175,  Cri. 
Pro  and  been  bound  to  speak  the  truth,  still  he  could  not  have  been  convicted  in 
the  alternative  under  S.  193,  I.  P.  C.'  (Imperatrix  v.  Mugappa,  L  L  R.  JtVJB  Bo. 
377  and  Imp.  v.  Bankatram  I.  L.  R.  XXVIII  Bo.  533  at  p.  660) ;  that,  in  view  o!  that 
Uw,  it  followed  that  111.  lb)  to  8.  236,  Cri.  Pro.,  must  be  strictly  conaned  to  the  ease 
of  two  contradictory  statements  of  the  aame  kind  and  could  not  be  applied  to  2 
sUtements  falUng  under  the  2  different  parts  of  S.  193, 1.  P.  C. 

Pleader  for  the  Appellant,  Mr.  H.  B.  Shukla. 

Pleader  for  the  Crown,  the  Pablic  Prosecutor. 
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The  appellant  Rabari  Bhura  Dew  ait  was  convicted  on  a  trial  held 
on  thj  2nd  of  May  1905,  by  F.  W.  Allison  Esquire,  I.  C.  S.,  District 
Magistrate  of  the  First  Class  in  the  District  of  Sorath  Prant,  of  giving 
false  evidence,  ofiEence  under  Section  193  of  the  Indian  Penal  Code,  and 
sentenced  to  undergo  4  months  rigorous  imprisonment. 

Heard  Mr.  Harjiwan  B.  Shukla  for  the  appellant  and  the  Public 
Prosecutof  for  the  Crown . 

Judgment. 

The  facts  of  this  case  are  : — 

On  November  1904  one  Sardar  was  killed  at  Galkotdi.  The  Chief 
CouRtable  Fateh  Mahommed,  received  information  on  the  12th.  He 
came  at  once  and  made  enquiries.  On  the  14th  November  the  corpse 
was  found  in  a  neighbouring  village,  an  inquest  held  and  pauchnamah 
made,  and  the  corpse  forwarded  to  the  Babra  Hospital  Assistanc.  On 
November  15th  Mr.  Pogson,  Superintendent  of  Police,  arrived  an* made 
enquiries.    He  left  after  staying  some  time.  -^ 

In  January  further  investigation  by  the  Chief  Constable  was 
stopped. 

On  the  12th  February  1905  Mr.  Pogson  again  went  to  Galkotdi 
and  examined  accused  Bhura  who  stated  to  him  that  he  had  seeh 
deceased  Sardar  being  beaten  by  certain  persons. 

On  23rd  March  Bhura  was  examined  as  a  witness  by  the  First 
Cl^s  Magistrate  of  Songadh,  when  he  made  a  statement  on  oath 
contradicting  his  previous  statement  to  Mr.  Pogson.  The  MagistraCo 
then.directed  his  prosecution  under  Section  476,  Cr.  P.  C,  and  he  was 
convicted  and  sentenced  under  Sec.  193,  I.  P..  C,  by  the  District 
Magistrate,  Sortah.  Against  this  conviction  and  sentence  the  present 
appeal  is.preferred. 

The  points  for  decision  are : — 

L  Whether  Mr.  Pogson  was  acting  under  S.  161  or  S.  175  of 
.  the  Criminal  Procedure  Code  when  he  took  down  accused*s  statement  ? 

2.  If  under  S.  175  whether  the  accused  can  be  charged  and  con- 
victed in  the  alternative  ? 

On  the  first  point  r  find  that  accased'H  statement  was  re<^orded 
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underS.  161,  Or.  P.  C. 

On  the  2iid  point  I  fiad  that  eveo  it  accajed's  statement  bad  been 
taken  down  under  S.  175  be  could  not  be  cbarged  and  convicted  in  the 
alternative  under  Section  l^l3,  I.  P.  C. 

Tbere  is  no  dispute  as  to  tbe  facts  and  it  must  be  taken  to  be  acJinit- 
ted  tbat  accused's  statement  to  Mr.  Pogson  was  false.  It  is  admitted  by 
the  learned  Public  Prosecutor  that  under  the  present  Code  a  person  ex- 
amined by  a  Police  Officer  under  Sec.  161  is  not  bound  to  state  the  tmtb. 

The  view  of  the  Lower  Court  is  that  Mr.  Pogson  was  actiog  under 
Section  175  of  the  Code  under  which  a  witness  is  bound  to  state  the 
truth.  The  argument  of  the  Public  Prosecutor  appears  to  be  that  a 
deliberate  distinction  has  been  drawn  by  the  Legislature  between  investi- 
gations into  offences  other  than  hon;icide  and  investigations  into  cases  of 
homicide.  That  is  to  say  that  while  a  witness  examined  by  the  pdlice 
in  an  investigation  into  a  case  of  dacoity^  theft,  or  any  case  other 
than  homicide  is  not  bound  to  statd  the  truth,  a  witness  examined  in 
an  enquiry  into  a  case  of  homicide  is  bDund  to  speak  the  truth.  No 
ruling  is  quoted  in  support  of  this  view  and  I  entirely  disagree  with  it. 

The  words  of  Section  16 L  are  'an  investigation  under  this 
chapter*  and  1  am  of  opinion  that  it  refers  to  all  investigations 
into  offences.  It  is  only  investigations  in  the  nature  of  an  bquest 
^that  a  witness  is  bound  to  speak  the  truth.  Investigations  in 
the  nature  of  an  inquest  consist,  under  Sec.  174,  of  the  investigation 
into  the  apparent  cause  of  death.  Such  an  investigation  ceases  when 
the  cause  of  death  is  ascertained,  that  is  when  it  is  determined  whether 
the  death  is  natural,  suicidal,  accidental,  or  due  to  homicide.  If  the 
latter  then  the  investigation  as  regards  the  persons  guilty  of  homicide 
becomes  an  investigation  under  Sec.  16  L 

It  is  true  that  para  2  of  Sec.  175  contemplates  witnesses  wha  have 
deposed  under  that  Section  being  required  to  attend  the  Magistrate's 
Court,  but  this  refers  only  to  those  witnesses  who  have  been 
examined  at  the  actual  inquest,  and  not  to  witnesses  who  may  be 
examined  long  afterwards  in  connection  with  the  enquiries  into  the 
offence. 
'    From  the  evidence  of  the  Chief  Constable  it  appear  that  panehnamah 
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was  made  on  the  day  oa  which  the  body,  was  found,  viz.  I4th  November. 
It  being  once  established  that  the  death  was  due  to  homicide  the  enquiry 
became  one  under  Sectionl  61.  It  can  hardly  be  contended  that  when  Mr. 
Pogaon  examined  the  accused  in  February  the  police  were  still  uncertain 
as  to  whether  the  death  was  homicidal  or  not.  The  learned  District 
Magistrate  is  of  opinion  that  there  is  no  limitation  to  the  liability  of  a 
person  who  is  examined  as  to  the  cause  of  death,  to  speak  the  truth.  That 
is  true  as  long.as  no  panchnamih  is  drawn  up  and  no  report  made.  But 
where  the  panehnamah  and  report  are  made  and  the  death  is  determined 
to  be  homicidal,  then  the  investigation  becomes  one  under  Section 
161,  and  there  is  no  obligation  on  witnesses  to  speak  the  truth.  To 
hold  otherwise  would  involve  the  view  that  all  witnesses  examined  by  the 
police  in  investigations  into  murder  cases  are  bound  to  speak  the 
truth,  and  for  this  position  there  is  no  warrant. 

1  am  therefore  of  opinion  that  the  accused's  statement  was  recorded 
by  Mr.  Pogson  under  Section  161.  Cr.  P.  C.  and  therefore  accused  was' 
not  bound  to  speak  the  truth. 

2.  Although  this  is  sufficient  for  the  determination  of  the  appeal 
it  is  desirable  to  point  out  that  even  if  the  accused  had  been  examined 
under  Section  1 75  of  the  Code  and  had  been  bound  to  speak  the  truth 
he  could  not  have  been  convicted  in  the  alternative  under  Section  193^ 
I.  P.  C  The  learned  District  Magistrate  has  relied  on  illustration 
(b)  to  Section  236,  Cr.  P.  C.  and  while  noting  that  that  illustration 
refers  to  two  contradictory  statements,  each  made  on  oath  before  a  Magis- 
trate, he  argues  that  accused  was  punishable  under  the  latter  part  of 
Section  19o,  I.  P.  C.  The  leading  case  on  this  point  is  Imperatnx  v. 
ilugapva,  I.  /-.  R.  XVIII  Bom.  377.  This  case  is  not,  as  was  thought, 
superseded  by  illustration  (6)  to  Section  236  of  the  Code  of  1898,  and  the 
r^Qoark  to  that  effect  in  Sohoni*s  Edition  of  the  Code  is  misleading.  Sir  H. 
Prinaep  in  his  edition  of  the  Code,  is  of  the  opposite  opinion  and  his  view 
carries  more  weight  than  Sohoni*s.  PrinEep  in  his  notes  to  Section  236  lays 
down  that  each  of  the  statements  should  be  such  that  a  charge  of  inten- 
tionally giving  false  evidence  may  be  made  on  it,  so  when  one  of  the  state- 
ments alleged  to  be  false  was  to  the  police  and  the  other  to  the  Magistrate 
an  alternative  charge  cannot  be  made.  This  is  the  case  in  I.  L.  R.  XVIII 
Bom.  377  and  it  is  particularly  to  be  noted  that  this  was  a  case  under  the 
old  Code  of  1882^  under  which  a  witness  was  bound  to  answer  truly  wbep 
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examined  by  the  police  under  Sec.  161.  The  obligation  was  tfa^efore  pn- 
cisely  the  same  as  it  would  have  been  in  the  present  case  if  the  acotf^ 
had  been  examined  under  Sec.  175.  The  ruling  in  Imperatrix  v.  Mogqypa 
followed  that  in  Imperatrix  v.  Anyora  Cr.  Ruling  40  of  1899  aad 
Imperatrix  v.  Kabhai,  Cr.  Ruling  26  of  1887  where  it  is  laid  down 
that  a  false  statement  to  a  police  officer  made  in  an  inrestigaltQs 
was  not  made  in  a  stage  of  a  judicial  proceeding,  and  the  offoMe 
oommitted  by  such  a  false  statement  oould  not  be  identical  in  descriplioii 
with  that  constituted  by  a  subsequent  false  statement  before  a  Magistrate. 
No  alternative  charge  could  therefore  be  framed. 

The  Full  Bench  Ruling  in  Imperatrix  v.  Mugappa  has  been  recently 
reaffirmed  by  Jenkins  C.  J.  in  Imp,  v.  Barikatram  J.  L.  fi.  XXVIII 
Bom.  p.  533  at  p.  560,  and  it  is  also  referred  to  in  Prinsep'a  edition  of 
the  new -Code  under  Sec.  236.  It  is  therefore  the  law,  and  in  view 
of  it  it  follows  that  the  illustration  (b)  to  Sec.  236  must  be  strictly 
confined  to  the  case  of  two  contradictory  statements  of  the  same  kind,  and 
cannot  be  applied  to  two  statements  falling  under  the  two  different  parts 
6i  S.  193  I.  P.  C. 

It  follows  that  no  alternative  charge  could  have  been  framed  in  the 
present  case  even  had  accused  been  bound  to  speak  the  truth  to  Mr; 
Pogson. 

The  conviction  and  sentence  must  therefore  be  reversed,  and  the 
accused  acquitted  and  discharged  and  his  bail  bond  cancelled. 

^  (Sd.)    W.  T.  W.  BAKER, 

14th  June,  1905.  >  Judicial  AstiMatit, 

J  KatlUawar, 

Bajkot  )  (Sd.)  W.  P.  KENNEDY,  COL, 

(  Agent  to  the  Governor, 

^^th  June,  1905.         f  Kathiawar. 
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(15  K.  L.'B.  1S8.)  ~ 

lU  THE  COURT  OF  THE  AGENT  TO  THE  GOVtBSOR 
KATJIIAWAD. 

July  4  [CRIMINAL  REVISION  No.  13  OP  1904-05.]  1905. 
Prexnt ;— W.  T.  W.  Baker  Esq. 

SHUKAL  HARISHANKAR    QOPAUI.^      a,„.p.«^ 
ImuBiTAWT  OF  BHOIKA  J  -'*''«^c*»t. 

Versus 

BAI  BUPALIBA,  widow  or  MULUBHAI^      n«^„^ 
AQABHAl.  ADD  0TaB«8  J  -Owownto. 

Depositions  of  tthnesses  not  eross-tzamined— Evidence  Act(l  of  1872)  S,S3—Criml' 
nal  Pfoeedure  Code  {Act  V  of  \S98)  8.  SSO—WHnetiee  turned  r(ntnd. 

Whelre  oross-exami nations  of  tbe  prosecution  witnesses  were  declined  in  case  of 
some  and  reserved  in  that  of  others,  and  where  two  of  tbe  witnesses  having  sahseqiient- 
Ij  died,  their  depositions  were  sought  to  be  put  in  (when  the  proceedings  were  oom- 
menoed  de  novo  by  the  judge's  successor  under  s.  350,  Cri.  Pro.)  hdd  that,  ikmr 
evidence  was  admissible  under  S.  33,  I.  E.  A.,  as  the  accused  had  the  right  and 
opportunity  to  cross-examine,  though  they  might  not  have  availed  themselves  of  that 
right.    iCf.  Imperatrix  «.  Baswanta  I.  L.  R.  XXV  Bom.  P.  168  at  170). 

No  reliance  should  be  placed  on  the  witaesses  who  have  tamed 
round,  and  denied  their  former  depositions. 

ORDER. 

In  this  case  complainant  Harishankar  Oopalji  charged  Bai  Rupaliba 
and  3  others  before  the  Thanadar  and  2nd  class  Magistrate  of  Bhoika 
with  Criminal  trespass  and  wrongful  restraint  under  Sections  447  and 
341  of  the  Indian  Penal  Code. 

The  Magistrate  discharged  the  accused  under  Section  253,  Cr.  P.  C. 
Against  this  order  of  discharge  complainant  presents  a  petition  for 
revision  on  the  following  grounds. 

1.    Evidence  which  was  important  has  not  been  taken 
2^3.    Newly  found  evidence  was  not  taken. 

4.  The  proceedings  are  illegal  and  irregular. 

5.  The  order  made  in  the  first  proceeding  is  falsified  afterwards 
Ow    Theie  it  a  mistake  about  the  &ct8i 
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7.    The  evidence  i^  not  properly  weighed. 

8  The  harden  of  proving  the  title  and  ownership  shonld  lie  with 
the  accused  but  that  has  not  been  done  and  the  Court  has  wrongly 
weighed  the  evidence  of  the  complainant. 

Subsequently  a  supplementary  application  was  presented  in  which 
the  above  points  are  further  discussed  and  amplified. 

Heard  Ifr.  Shivprasad  Ajitrai  for  the  applicant  and  Mr.  Gopalji  for 
the  oppcment 

A  preliminary  objection  is  tal^n  that  an  application  for  leviaioa 
having  already  been  made  to  the  District  Magistrate,  Jhala wad,  and 
dismissed  by  him,  no  second  application  lies  to  this  Court. 

With  regard  to  this  it  is  to  be  observed  that  though  the  appIicatkHi 
to  the  District  Magistrate,  Jhalawad,  is  not  on  the  record,  it  was  ad- 
mittedly in  the  form  of  an  appeal  and  not  of  an  application  for  revision 
and  was  dismissed  because  no  appeal  lay.  In  any  case  however  an  appli- 
caiioii  for  revision  will  lie  td  this  Court  in  the  exercise  of  its  extraor- 
dibary  jurisdiction  which  is  analogous  to  that  of  a  High  Court. 

Yhe  present  application  will  therefore  lie. 

It  l^ppears  that  when  six  prosecution  witnesses  had  been  aaunined 
and  their  cross-examination  either  declined  or  reserved  the  Magistrale 
was  transferred  and  the  present  Thanadar  commenced  the  proceedings 
dB  novo  under  section  350,  Cr.  P.  C.  Meanwhile  2  of  the  ProsecuUon 
witnesses  Revashankar  and  Patabhai  had  died  and  it  was  sought  to  put 
in  their  previous  depositions. 

After  arguments  had  been  heard  on  the  point,  the  Thanadar 
decided  that  they  were  admissible.  But  in  his  order  of  discharge  he 
has  held  this  evidence  inadmissible. 

It  is  argued  that  the  Magistrate  had  no  power  to  review  his  own 
order,  cf.  I.  L.  R.  XXII  Bom.  p.  915  and  secondly  that  the  accoaed  in 
the  proceedings  1)efore  the  first  Magistrate  having  had  the  ^ght 
and  opportunity  to  cross-examine  the  depositions  are  admissible,  and  in 
support  of  this  I.  L.  R.  XXV  Bom,  p.  168  at  p.  170  and  XX  W.R.p.69 
at  p.  70  are  quoted. 

It  is  argued  that  the  endorsements  below  the  depositions  will 
show  that  accused  had  the  opportunity  (and*  of  oonrse  the  righl)  to 
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croBS-examine  these  witnesses,  and  if  they  chose  to  reserve  thieir  cross- 
examination  they  did  so  at  their  own  risk,  in  case  the  witnesses  died 
or  became  incapable  of  giving  evidence.  On  referring  to  the  original 
depositions  it  appears  that  accused  1  did  not  cross-examine  and  that 
the  pleader  for  the  other  accused  in  the  case  of  one  witness  did  not 
cross-examine  and  in  the  other  case  referved  bis  cross-examination.  Und^r 
these  circumstances  the  evidence  of  these  witnesses  is  admissible  under 
Section  33  of  the  Evidence  Act,  as  the  accused  had  the  right  and 
opportunity  to  cross-examine  though  they  may  not  have  availed  them- 
selves of  that  right,  cf.  Imperatrix  v.  Baswanta  Z*.  L.  R.  XXV  Bom,  p. 
168  at  p.  no.  It  will  however  appear  on  reading  their  depositions 
that  Revashankar  refers  to  the  sale  of  the  land  to  complainant  and 
has  no  bearing  on  the  alleged  criminal  trespass.  Patabhai  only  says 
accused  1  &  2  told  Harbhamji  not  to  cultivate  the  field  in  dispute. 

It  was  next  pointed  out  that  2  witnesses  Hargovanji  and  Lakshman 
had  turned  round  and  denied  their  former  depositions.  Some  attempt 
was  made  to  suggest,  that  their  former  depositions  were  true,  but  I 
declined  to  admit  this  argument.  No  Court  would  place  reliance 
on  witnesses  like  these  and  no  inferences  can  be  drawn  from  their 
statements,  which  are  utterly  unreliable. 

It  was  next  argued  that  accused  Butaji's  written  statement  Ex. 
12  A  cannot  be  ignored.  This  is  a  very  remarkable  document,  which 
refers  to  several  portions  of  (complainant's  case,  which  it  strongly 
supports.  It  is  in  itself  suspicious  because  an  ignorant  man  like 
accused  4  would  not  be  likely  to  make  a  written  statement  in  a  criminal 
case,  xmless  under  advice,  and  if  he  did,  he  would  probably  confine 
himself  to  protesting  his  own  innocence.  Why  should  he  go  out  of 
his  way  to  support  the  complainant's  case  ?  Any  value  this  docQment 
might  possess  is  destroyed  by  his  subsequent  application  Ex.  12  B, 
which  states  that  he  was  compelled  by  pressure  from  complainant  io 
make  his  former  statement.  He  has  again  denied  the  statements 
contained  in  Ex.  12  A,  when  examined  by  the  Court.  It  seems 
probable  that  the  original  statement  Ex.  12  a  may  have  been  made 
under  pressure,  but  in  any  case,  in  view  of  Ex.  12  B  and  accused's 
statement  when  examined  by  the  Court,  its  probative  value  is  nil. 
Apart  from  the  question  of  accused's  ownernhip  and  possession  of  the 
field,  what  evidence  remains  as  to  the  ccHnmission  of  the  alleged  offence  ? 
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The  eTidence  is  simply  that  of  deceased  Patabhai,  for  no  reliance 
caa  be  placed  on  Harbhamjt.  Patabbat  says  nothing  about  the  alleged 
oSence*  only  that  accosed  1  and  2  told  Harbhamjt  not  to  culuvate  the 
field. 

*  There  is  therefore  no  evidence  at  alt  as  to  the  alleged  offence. 
The  Magistrate  was  qaitejastified  in  discharging  the  accused  on  tlie 
CTidenoo  on  the  record,  nor  would  the  admission  of  the  depositions 
'of  Bevashankar  and  Patabhai  have  any  bearing  on  the  alleged  offence. 

The  whol^  matter  seems  to  be  of  a  civil  nature  which  should 
, never  have  oome  before  the  Criminal  C!ourts  at  all.  It.  is '.a  matter  of 
.common  experience  in  India  that  in  questions  of  disputed  land 
criminal  complaints  are  constantly  made  by  both  parties  presumably 
with  the  hope  of  using  the  proceedings  as  evidence  in  a  subsequent  civil 
suit  or  of  intimidating  their  opponents  into  yielding  possession.  The 
Court  should  lend  no  countenance  to  such  proceedings. 

J  refuse  to  interfere  and  dismiss  the  application. 

.    )  (Sd.)  W.  T.  W.  BAKER, 

'4th  Jidy,  1905.  >  Judicial  Assistant, 

J  KcUhiaufar. 


{25  A.  W.  N.,  231.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

iuly21    [CRIMINAL  REVISION  No.  329  op  1905-]  1905- 

Present : — Mr.  Justice  Richards. 

INAYAT  ALI  p.  MOHAR  SINGH. 

•'    4himiTud  Procedure  Code,  b.  195  Sanction  to  proaecuU— Notice  of  applUat'm 
^for  Banetiou  — Practice, 

Where  an  application  is  made  to  a  Court  under  section  195  of  the  Code  of 
^Criminal  Procedure  for  sanction  to  prosecute,  although  it  is  not  legally  necesiaiT 
that  notice  of  such  application  should  be  given  to  the  oppo^ute  party  before  orders 
'are  passed  thereon,  nevertheless  it  is  highly  desirable  that  such  notice  sboald  be 
given*  Pampapati  Saetri  v.  Suhha  Sattri  (I.  L.  R.  23  Mad.,  2I0J  In  re  M 
(Q^n^adhfir  TUak  (4 Bombay  law  Reporter,  750),  Mangar  Ham.  v.  Behari  (I.  L  R., 
-18  All;,  858)  and  MavHa  Bdksh  v.  Uia^o  (Weekly  Notes,  1004,  p  171)  relerred  to. 
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The  facts  of  this  case  sufficiently  appelar  from  the  jadgment  of 
the  Court. 

Boys,  for  the  applicant. 

M,  L.  Sandal,  for  the  opposite  party. 

Rlolfard^y  J.— This  is  an  application  for  revision  of  an  order 
of  the  Sessions  Judge  of  Agra  upholding  an  order  of  a  Magistrate  of  the 
first  class  at  Agra  sanctioning  proceedings  under  section  195  of  the 
Code  of  Criminal  Procedure  against  the  applicant.  It  appears  that 
in  certain  proceedings  taken  against  one  Mohar  Singh  for  an  assault 
the  present  applicant  was  examired  as  a  witness  for  the  prosecution. 
In  cross-examination  ho  was  asked  some  questions  as  to  a  promissory 
note  which  ho  and  others  were  alleged  to  have  given  to  Mohar  Singh. 
Amongst  other  questions  it  was  put  to  him  whether  or  not  he  owed, 
to  Mohar  Singh  the  money  secured  by  that  note.  His  answer  was  that 
he  did  not  owe  the  mo:  ey.  Mohar  Singh  was  convicted  for  the  assault; 
upon  the  evidence  of  this  witness  and  several  others.  The  promissory 
note  had  nothing  whatever  to  do  with  the  assault,  and  the  only  object 
and  materiality  of  the  question  was  to  lessen  the  weight  of  the  evidence 
of  the  present  applicant  as  against  Mohar  Singh.  Civil  prcceedings 
were  subsequently  taken  by  Mobar  Singh  against  the  present  applicant 
founded  upon  the  promissory  note,  when  the  latter  admitted  that  he 
owed  his  shaie  of  the  debt  due  on  the  promisscry  note.  The  crimind 
proceedings  were  brought  in  July  1904  and  the  civil  prrceedings  in 
December  of  the  same  year.  On  the  ^nd  of  March  1905,  Mohar  Singh 
applied,  under  section  195  of  the  Code  of  Criminal  Procedure,  for 
sanction  to  prosecute  the  present  applicant,  alleging  that  he  had  com- 
mitted an  offence  under  section  193  of  the  Indian  Penal  Code,  when 
he  stated  that- he  did  not  owe  the  money  on  the  promissory  note.  The 
present  applicant  got  no  notice  of  that  applicitioa  for  sanction  until 
the  following  May.  As  soon  as  possible  he  applied  to  *.he  S3S5ions  Court 
for  the  revocation  of  the  sanction  which  bad  been  given  by  the  Magistrate 
on  the  ground  that  he  had  got  no  notiie,  that  there  had  been  great  delay 
in  taking  the  proceedings,  and  tbat  had  an  opportunity  been  offered  to 
him,  he  would  have  reconciled  the  statements  he  had  made  in  the 
criminal  and  civil  proceedings.  The  Sessions  Judge  offered  him  no 
oppbrtunity.of  being  heard  upon  this  application.  He  simply  marked 
the  application' "  Rejected."    It.  is'  contended  here  on  behalf  of  the 


Digiti; 


zed  by  Google 


600  Thb  OftiMitfAL  Law  Journal  Ripoits.  [VoL  IL 

IKATATALl    9.    liOHAR  BUGH. 

applicant  that  there  is  an  established  pncike  thai  as  a  general  rde 
and  in  the  absence  of  special  circumstances  on  an  application  vadar 
section  195,  Code  of  Criminal  Procedure,  the  party  against  vhom 
proceedings  are  contemplated  shonld  get  notice,  and  secondly,  on  an 
application  for  the  revocation  of  this  sanction  the  Sessions  Jadge  oogbt 
judicially  to  determine  the  questions  involved  in  the  appUcatioa  for 
revocation  and  give  his  reasons  for  his  determination.  It  occora  to  ne 
that  it  is  desirable  that  there  should  be  a  recognised  practice  as  to 
these  applications  for  sanction,  and  I  think  Mr.  Boya  was  justified  whtm 
be  stated  that  such  a  practice  had  been  established.  He  has  cited  the 
cases  Pampapati  Sa$tri  v.  Suhha  Sastri  (I.  L.  R.  S3  Mad.,  210)  and  In  re 
Bal  Gangadhar  Tilak  (4  Bombay  Law  Reporter,  p.  750).  Thoss 
cases,  I  think,  do  show  that  the  Court  holds  thai,  while  it  is  set 
legally  necessary  that  notice  should  be  given,  nevertheless  it  is  highly 
desirable  that  notice  should  be  given.  Of  course  there  may  be  sped;.! 
or  exceptional  cases  where  the  Court  might  be  justified  in  dispensing 
with  the  notice.  As  against  the  authorities  cited  by  Mr.  Boy9  I  haie 
been  referred  to  the  case  of  Mangar  Ram  v.  Behari  (Weekly  Notes,  1^ 
p.  113),  in  which  Mr.  Justice  Aikman  decided  that  an  order  sanctioniag 
a  prosecution  for  perjury  was  not  void  by  reason  of  the  fact  that  no 
notice  bad  been  previously  given  to  the  person  against  whom  the  order 
was  made.  The  case  does  not  seem  to  have  been  fully  argued,  and  the 
Judge  says,  after  referring  to  the  ruling  of  the  tDalcutta  High  Court 
in  which  it  was  decided  that  such  notice  was  not  necessary  :  — "  Ko 
authority  to  the  contrary  has  been  shown  to  me.  Although  I  consider 
that  it  is  advisable  that  a  person  against  whom  it  is  intended  to  proceed 
should  be  called  on  by  the  Court  to  show  cause  why  sanction  for  his 
prosecution  should  not  be  given  before  the  grant  of  such  sancticni, 
I  fully  concur  in  the  view  taken  by  the  learned  Judges  who  decided 
the  case  just  referred  to  that  the  law  dee  not  require  any  such  notice 
to  be  given."  It  therefore  appear^  that  in  the  opinion  of  the  leaned 
Judge  it  is  desirable,  though  legally  not  necessary,  that  notice  should 
be  given.  Having  regard  to  the  particular  circumstances  of  this  case, 
the  nature  of  the  alleged  false  statements,  which  might  possibly  bsve 
been  reconciled,  the  fact  that  the  statement  had  no  direct  bearing 
upon  the  criminal  case,  the  fact  that  the  statement  was  made  in  anawflr 
to  a  question  put  in  cross-examination,  and  ako  the  delay  in  taking 
proceedings,  I  consider  that  this    is  just  the  dasa  of    ease  whiek 
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demonstrateB  the  desinibility  of  giving  notice  before  sanctioning  proceed- 
ings under  section  195  of  the  Code  of  Criminal  Procedure.  I  am 
also  of  opinion  that  wbeu  the  present  applicant  applied  to  the  Sessions 
Judge,  he  ought  to  have  given  the  applicant  an  opportunity  of  being 
head,  or  at  least  have  recorded  his  reasons  for  rejecting  the  application. 
The  case  of  Maula  Bdkah  v.  Niazo  (Weely  Nqtes,  1904,  page  171) 
is  a  decision  of  some  importance  upon  this  question.  1  think  that  in 
considering  whether  or  not  sanction  should  be  given  the  Magistrate 
OQght  not  to  forget  that  the  question  which  was  put  to  the  applicant 
in  the  criminal  case  was  a  question  upon  a  collateral  issue,  having 
no  direct  bearing  upon  the  charge  which  he  was  investigating,  and 
that  it  was  a  ((uestion  asked  in  cross-examination.  Once  the  witness  had 
denied  owing  the  money,  it  would  not  have  been  proper  for  the  Court 
to  have  allowed  further  investigation  in  that  criminal  proceeding  as  to 
whether  or  not  any  amount  was  due  on  the  promissory  note.  It  was 
merely  a  question  upjn  a  collateral  issue  entirely  foreign  to  the 
issue  he  was  trying.  This  fact  prevented  any  further  questions  being 
put  to  the  witness  as  to  what  he  meant  when  he  stated  that  he  did 
not  owe  the  money,  whether  he  meant  that  he  had  actually  paid  it, 
or  that,  if  accounts  had  been  takei^  between  him  and  his  ci editor, 
no  money  would  be  due.  I  set  aside  the  order  of  the  Sessions  Judge 
rejecting  the  application  to  revoke  the  sanction.  I  also  set  aside  the 
order  of  the  Magistrate  of  the  first  class  sanctioning  proceedings  under 
Bectiou  195  of  the  Code  of  Criminal  Procedure  and  all  proceedings 
subsec^uent  to  such  orders.  Let  the  record  be  returned,  and  let  the 
Magistrate  take  such  steps  as  he  may  consider  right  under  all  the 
circumstances. 


(7  Bom.,  L,  B.,  72S) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  BOMBAY. 

July.  27     ICRIMINAL  APPEAL  No.  215  of  1905.]    1905. 

Preaent : — Mr.  Justice  Russell  and  Mr.  Justice  Batty. 

EMPEROR  V.  KONDI  RAGHU. 

CrimUiaL  Prof  dure  Code  {Act  V  of  1893),  Sec.  Sll—MagiBtrate—Atking  the 
at$UHd  to  give  a  li§t  of  defence  tcitneeeee. 

A  Magistrate  is,  onder  a.    211  (1)  of  the  Criminal  Procedare  Code,  bound  to 
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require  the  occusod,  to  give  a  list  of  the  witnesses  he  desires  to  call.  It  is  not  Muwgh 
to  pat  to  him  the  question  :'*  Hare  you  any  evidence  ";  siniie  the  question  is  ambi- 
guooi  and  might  suggest  only  to  the  accused  an  enquiry  as  to  whether  he  had 
witnesses  ready  in  Court 

The  accused  was  coavicted  of  causing  mischief  by  fire,  and  was 
sentenced  to  rigorous  imprisonment  for  five  years.  He  appealed  agaiast 
this  conviction  and  sentence. 

Rao  Bahadur  Vasudev  J.  Kiriikarf  Government  Pleader,  for  the 
Crcwn. 

PerCtlriaill— [The  Jmlgment  of  the  Court  after  setting  out 
facts  of  the  case,  which  ara  not  muterial  to  this  report,  proceeded—] 

Then  again  the  account  given  of  what  was  done  with  the 
accused  after  his  arrest  seems  to  be  most  unsatisfactory  and  suspicioos. 
The  accused  was  tuken  in  a  bullock-cart.  The  Village  of  Umbraj,  the 
destination  o'  the  party  was  only  five  miles  off,  yet  they  advanced  only 
two  miles  on  the  road  and  then  halted  at  the  village  of  Shigaon  where 
they  spent  the  rest  of  the  night.  In  what  way  that  night  was  spent  we 
have  no  explanation  from  the  pitel.  The  accused  states  that  he  was 
beaten  and  the  Hospital  Assistant  says  that  there  were  black  marks 
(occhymosis)  on  the  accused.  The  accused,  it  appears,  had  mentiooed 
many  persons  as  witnesses  who  would  depose  to  his  treatment  He 
was  asked  by  the  Magistrate  who  committed  the  case,  if  he  had  any 
evidence  and  replied— as  appaars  from  the  vernacular  records— that  he 
liad  his  wife  and  two  sons  whom  he  wished  to  call.  This  answer  does 
not  appear  in  the  English  records.  In  the  English  Records  the  accused 
is  represented  as  having  said  simply  **  no  " — to  the  question— "have 
you  any  evidence  ?  "  In  the  first  place  the  question — "  Have  you  any 
evidence  ?  "—is  not  in  compliance  with  s.  211  (I),  Criminal  Procedure 
Code.  It  is  ambiguous  and  might  suggest  only  to  the  accused  an 
enquiry  as  to  whether  he  had  witnesses  ready  in  Court.  What  the 
Magistrate  is  bound  to  do  under  s.  211  (1)  is  to  require  the  accased 
to  give  a  list  of  the  witnesses  he  desires  to  call.  That  the  accost 
had  desired  to  call  further  evidence  is  clear  not  only  from  the  vernacular 
record  in  the  inquiry  but  also  from  the  deposition  of  the  Head  Constable^ 
Exhibit  10,  who  says:—*' I  questioned  the  people  mentioned  by 
the  accused  but  they  did  not  support  him  in  any  way.  Accused  said  to 
the  jamadar  that  he  had  been  taken  from  his  house  and  beaten  and  be 
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meDtioned  the  names  of  10  or  12  'people  wl^o,  he  said,  knew  this.  I 
examined  these  people  but  they  did  not  support  the  accused.  I  took 
their  tippans.  "  This  evidence  by  the  Head  Constable  as  to  the  value 
and  effect  of  statements  made  by  persons  who  were  not  before  the 
Court  was  wrongly  admitted  by  the  Sessions  Judge  and  could  not 
but  prejudice  the  accused.  A  Constable'^  appreciation  of  the  evidence 
which  peiisons  who  might  have  been  called  to  give  their  evidence  but 
were  not,  is  not  admissible  at  all.  The  S3SsioQs  Judge,  however,  has 
not  merely  admitted  that  evidence  but  his  acted  upon. it,  observing  in 
the  judgment:  "The  p^lic^  Naik  very  seusibly  went  and  examined 
all  these  persons  but  none  of  them  supported  the  ^ccusi^d  &o,y^ 

Lastly  even  in  the  Sassions  Court  the  accused  stated  that  he^ife- 
quired  his  two  sons  to  be  called  and  examined,  but  no  reference  appears 
to  have  been  made  to  the  Committing  Magistrate's  proceedings  i A  drder 
to  see  whether  the  accused  had  at  the  enquiry  expressed  a  wish  to 
call  wituajses.  Having  regard  to  the  improper  admission  as  evidence  of 
the  Head  Constable's  statements  to  which  we  have  referred,  it  would 
have  been  necessary  to  direct  a  new  trial,  were  we  not  satisfiBd  from  the 
other  evidence  on  the  record  that  the  conviction  should  not  be  sustain- 
ed. The  accounts  given  by  the  I'atel  are  discrepant.  The  Patel's  com- 
panions siy  nothing  as  to  their  having  seen  the  accused  setting  fire  to 
the  house  and  only  depose  to  his  capture.  The.  treatmenjt  Ql.thjB  accused 
shows  such  a  violeat  animus  against  the  accused  as  would  accpunt  for 
the  story  if  false,  while  it  would  be  difficult  to  account  for  the  discre- 
pancies in  the  details  given  by  the  Patel  except  on  the  ground  that  he 
had  invented  those  details  and  forgotten  his  inventions. 

We  accordingly  reverse  the  conviction  recorded  and  sentence 
pass  3d  on  the  atH^used  by  the  Sessions' Judge,  Satara,  and  direct  that  he 
be  set  at  liberty. 
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(7  Bam.  L.  «.,  758.) 

IN  TBE  HIGH  COURT  OF  JUDICATURE  AT  BOMBAY. 

Aug.  9       [CRIMINAL  APPEAL  No.  75  op  1905.]       1905. 

Present :— Mr.  Jostioe  Uossell  and  Mr.  Justice  Aston. 

EMPEROR  ff.  BUDHOOBAI. 

Bombay  Municipal  Act  (III  of  1888),  Sse;  410,  ^9SSeUing  or  expomng  for 
9aU  fi$h  iniended  for  human  food—SaU  from  a  hatket  placed  on  Uu  fore^urg  of 
ChowpaUi—Plaee  hiheeen  high  and  low  water  mark^PrivaU  market— Burden  of 
proof— City  of  Bombay— Bombay  General  CUueee  Act  {Bom,  AH  I  of  1904),See,  3  {10), 

The  accused  wae  charged  with  eelliDg  or  expomng  for  sale,  without  licenae  from 
the  Uaaieipal  Ooiambsioiier,  fish  intended  for  human  food  on  the  Choirpatti  fore- 
shore, ooBtrary  to  the  provisions  of  s.  410  (1)  of  the  Bomhajr  lfimici|Ml  Act,  1888. 
The  sale  was  from  a  basket  which  the  accused  had  placed  on  the  sandatsooie 
distance  from  the  water,  the  place  being  between  the  high  and  the  low  water  mark. 
The  fish  sold  was  fresh  fish  and  it  had  been  recently  brought  from  one  of  the  boaU 
then  in  the  Back  Bay  :— 

Held,  that  the  accused  was  liable  under  s.  410  (1)  since  it  was  impossiUe  to  aar 
that  fresh  finh  was  sold  from  a  vessel,  when  as  a  matter  of  fact  it  had  been  sold  from 
th^  basket  on  the  shore,  it  having^been  brought  from  the  vesel   which  was  in  the  water. 

tteW,  ii|  answer  to  the  contention  that  the  place  where  the  fish  was  sold  was  a 
private  m  urket,  that  it  was  difficult  to  see  how  a  place  like  the  whole  of  the  foreshoiv  of 
Chowpotta  co^W  be^  held  to  be  a  private  market :  and,  even  if  this  were  not  so,  since 
the  Municipality  etarted  their  case  by  showing  that  the  phee  in  question  was  the 
lorediore  of  Ghow^tti,  that  waa  sufficient  to  throw  the  onus  upon  the  aocosed  1  o 
ehQir  that  the  forss^hxwe  oC  Chowpatty  waa  a  private  market  within  the  meaning  of 
s.  398  of  the  Bombay  Municipal  Act,  1888. 

Held,  also  that  the  Oombay  Municipal  Act  1888,  apf^ed  to  the  spot  in  qaeetioo. 

Tlie  facts  appear  from  the  judgment  of  Ruaaell  f . 

Mr.  Btrangman  with  Messrs  Smetham,  Dyrne  and  NobU^  for  the 
sooQsed. 

The  Hon.  Mr,  £oi^s,  acting  Adrocste  General,  with  Mr.  E.  F. 
Nkhohon,  Pablic  Prosecntor,  for  the  Crown. 

RflSStHy  d.—The  accused  herein  Budhoobai,  widow  of  a  fisher- 
man Rama  .  Kamla,  WAS  chai|^  before  Mr.  Setalvad,  Acting  Presidency 
y^strate,  with  sdling  and  exposing  for  sale,  without  license  from  the 
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Ifiiiiicipftl  CoBombsioner,  fish  intended  tar  himiaai  iood  on  the 
Cbowpati  Foreshore  on  the  5th  October  1(K)4»  at  S  a.  m.  oMiftaiy  |o 
the  proTisions  of  s.  410  (1)  of  the  Bombay  Municipal  Act  UI  of  1888: 
It  appears  that  on  the  morning  in  question^  two  Mttnicipal  OflBo^v 
accompanied  by  a  Snb-Inapector  named  Ramch«idra  Lague  Weni  to 
the  Chowpati  ForeKhore  and  there  the  said  Sub-Inspeetor  bought  otie 
pomfret  for  one  anna  from  the  accused.  It  was  sold  by  the  accused  frooi 
a  basket  wihch  ehe  had  placed  on  the  cand  at  some  distance  from  the 
water.  The  witnesses  are  not  agreed  as  to  the  exact  disUmce,  tmt 
it  may  be  taken  that  the  fish  was  sold  betwcMi  ^  high  sad  kw 
wi^er  mark.  At  the  time  this  fish  was  sold  there  were  semid  Aher 
fisher  people  selling  fish  and  other  people  were  buying  from  meia^ 
It  is  proved,  we  think,  that  the  fish  sold  was  tresb  fidli  and  that  il 
had  been  recbntly  brought  from  one  of  the  boats  then  ia  the  Back 
Bay.  The  deceased  husband  of  the  accused  was  ^  fi$bem«ii  owHing;^ 
two  toniea,  a  large  and  a  smaU  one  and  she  is  mm  t&e  owan^ 
of  them»  It  would  appear,  although  it  is  not  ^piie  d^ar,  thai  ttie 
fish  that  was  sold  to  the  Sub-Inspector  was  tokea  out  of  ^e  ol 
hes  tanies. 

The  first  question  we  shall  discuss  is,  19  the  accused  proiteel- 
ed  by  the  proviso  to  section  410  of  the  Municipal  Ac(  which,  nma 
as  foHowa: —  ♦ 

"  (1)  Except  as  hereinafter  provided,  no  person  shall  without  a 
license  from  the  Commissioner,  sell  or  expose  for  sale  any  {o«rfootoil 
animal  or  any  meat  or  fish  intended  for  human  food,  in  any  place  other 
thin  a  municipal  or  private  market : 

"  (2)  Provided  that  nothing  in  sub-section  (I)  shall  apply  to 
fresh  fish  sold  from,  or  exposed  for  sale  in,  a  vessel  in  which  it 
has    been    brough     direct    to  the    sea-shore  after  being  caught  at 


The  proviso  is  very  ungrammatical  and  by  no  means  easy  to 
construe.  The  relative  **  which"  refers  to  "  vessel"  whereas  the  words 
"  caught  at  sea"  refer  to  **  fish"  and  the  whole  sentence  from  "  in 
which"  to  "  sea"  is  intended  to  be  what  in  German  grammar  is  known 
as  a  compound  adjective.  Treating  this  whole  sentence  in  that  waj 
the  proviso  is,  we  think,  worded  so  as  not  to  interfere  with  the  exposing 
or  selling  of  fidi  in  and  firom  vessels  coming  direct  from  the  sea.  The 
allooation  of  the  prepositions  '' ia"  and  ''from"  seems  to  show  this. 
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Three  processes  seem  to  be  aimed  at  and  Uie  proviso  should  then  ran 
asioUowing;— Nothing  in  sub-section  1   shall  apply  to  fresh  fish  (1) 
caaght  lit  sea ;  and  (2)  brought  direct  to  the  seashore  and  (3)  sold  from 
oc  exposed  for  sale  in  a  vessel.    The  draftsman  of  the  proviso,  however, 
thought  fit  to  put  the  processes  in  their  reverse  order  and  thereby  bds 
given  occasion^for  this  4iffi<:ulty.   Krectly  any  fresh  fish  is  brought  on  to 
the  shoro'^the  prohibition  of  clause   1  attaches,'  but  the  prohibition 
is  not  intended  to  apply  to  anything  which  has  not  been  actually  brougb 
on  the  shore.    It  would-be  impossible  in  the  present  case  to  say  that 
this  fresh -fish  had^been  sold  from  a  vessel,   when  as  a  matter  of  fact 
itrhad  been,  sold  from  the  basket  on  the  shore,  it  having  been   brought 
from  the^essel  which  was  in  the  water.-    We  have  been  unable  to  find 
any  direct  authority  on  this  point  but  ^he  case  of  Play  ford  v.  Me^ter 
(L)  Bupporta'our  oonclusion^r  In  that  case  **  a  cargo  of  ice  was  consigned 
taihe  plaintiff  and  before  the  ship  came  into  the  harbour  the  defendants 
bnoQght  the  cargo  with  a  condition  that  the  ice  was  to  be  taken  from 
the  ship's  deck  by  them.    It  was  held  that  the  contract  *from   the  deck* 
meantifthat"  the'iwndo^  should   pay  all  that  was  necessary  to  enable' 
the  purchaser  to  remove  the  cargo  from  the  deck,   and   that  harboar 
dues  charged   to  be  paid   1>efore  the  goods  could   be  removed,  were 
piqfiiUe  by  the  vendor.-''    Applying  that  case  to  the  present —suppose 
here  Budhoobai   had  agreed  to  sell  the  pomfret  *'  from  the  tony,"  and 
then  had   paid   a  charge  for   putting  it  into  the   basket  and  taking 
it  to  ahore  surely  the  purchaser  would   have  had  to  pay  that  charge. 

The  next  question  to  consider  is  whother  it  can   be  said  that  the 
place  where  this  fish  was  sold  is  a  ''  private  market*'   and   upon  whom 
does  the  burden  lie  to  prove  it  to  be  such.    Now  no   attempt  has  been 
made  to  show  that  there  are  any  limitfli  to  be  placed   upon  the  forcfihoro 
in  question  so  as  to  constitute  a  fixed  market.    It  was   suggested  that 
a  space  of  some  100  yards  in  width  {ind  length   might  be  considered 
as   the  limit,   but  there   is  really  no  evidence  whatever  to  support  that 
suggestion.     Therefore  the  whole  foreshore  of  Chowpatty  must,   accord- 
ing to  the  argunaent  of  the  accused,  be  taken  to   be  "  private  market." 
•*  Private  market"  is  defined  by  section  398  of  the  Act  which  says:-" 
All  markets  which  belong  to  or  are  maintained   by  the  Corpoiation 
shall  be  called/  municipal  market'.    All  other  markets  shall  be  deemed 

.        :  (1)    (1870)  22  L..T.  N.  S.  4i;     .      '      • 
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io  b0  private/'  It  is  difficult  to  see  how  a  place  like  tbo  whole  of  the 
loreafaore  of  Chowpatty  could  bo  held  to  be  a  "  private  market.''  Ev^n 
kowever  if  this  were  not  so,  we  must  next  consider  upon  whom  in  this 
case  lay  the  oous  of  proving  that  the  place  in  question  was  a  "  private 
xnarket."  Now  upon  that  point  the  Municipality  started  their  case  by 
showing  that  the  place  in  questioa  was  the  foreshore  of  Chowpatty. 
That  therefore  was  suffinent  to  thro^  th)  oau4  up)n  the  defeadants 
to  prove  that  the  foreshore  of  Cho?^patty  was  a  **  private  market" 
wUhin  the  meaning  of  the  Act.  Now  upon  this  point  a  certain  amount 
of  evidence  was  given  ajnd  a  gieat  deal  was  made  of  the  admission 
by  Mr.  C.  B.  ShroS  in  cross-examlnatioa  that  the  iishermen  in  general 
have  been  in  the  habit  of  using  the  Chowpatty  Foreshore  for  fishing 
.from  time  immemorial  and  also  for  selling  fish  j.here.  Afterwards  he  said 
he  could  not  say  that  the  fishermen  were  selling  fish  there  from  time 
immemorial  and  his  own  knowledge  had  been  only  for  10  years. 
Certain  other  evidence  was  given  by  the  witnesses  for  the  accused  but 
the  concIuBion  we  have  come  to  upon  that  point  is  that  the  accused 
has  DOt  discharged  the  burden  which  wo  find  was  laid  upon  her  by 
Ihe  evidence  that  she  has  called.  I'o  legally  prove  immemorial  custom 
for  selling  fish  on  the  Chowpatty  foreshore  would  require  very  much 
better  and  further  evidence  than  has  been  given  in  this  case :  e.  g. 
Mercer  v.  Deenfi  (1)  shows  what  evidence  was  necessary  to  prove  a  valid 
and  good  custom  for  fishermen  to  dry  their  nets  upon  the  shore  of  the 
land  of  a  private  owner.  As  we  have  said  the  evidence  in  this  case 
falls  far  short  of  the  evidence  which  was  given  in  support  of  the 
custom  in  that  case.  OfcourHe  this  judgment  will  not  prevent  the 
fishermen  who  are  interested  in  this  alleged  custom  from  filing 
a  civil  suit  to  prove  the  custom  and  to  protect  their  rights  if  any. 
Whether  it  is  worth  their  while  to  do  so  is  for  them  to  consider,  for 
in  order  to  avoid  any  penalty  hereafter  all  they  need  do  is  to  land 
|be$r  tooies  a  little  higher  on  to  the  sea-shore  and  expose  their  fish  in 
and  sdl  ibem  from  them  direct. 

The  Lost  question  is,  whether  the  Municipal  Act  applies  to  the 
spot  in  question.  We  have  no  doubt  whatever  that  it  does.  Prima 
facie  the  foreshore  between    high  and  low  water  marks  belongs  to 

(1)    [1904]  2  Ch.  531. 
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the  Crown  see  Attorney  Oeneral  v.  Richards  (1)  and  Attorney  Genral  r. 
Emerson  (2).  The  same  law  applies  in  India  :  Doe  ▼.  East  India  Co. 
(3).  Tlie  Municipal  Act  (section  387-389)  certainly  contemplates  ports 
of  the  sea-shore  being  vested  in  and  parts  not  being  vested  in  the 
Municipality.  But  there  is  nothing  to  show  that  the  Chowpatty 
Foreshore  is  so  vested.  The  Presidency  Magistrate  seems  to  have 
considered  that  the  City  of  Bombay  is  defined  in  detail  in  the  Municipal 
Act,  because  the  boundaries  of  the  wards  are  set  out  in  schedale  B 
into  which  the  city  is  divided.  But  it  is  clear  from  s.  24  that  tbeee 
boundaries  ore  given  for  electoral  purposes  only ;  and  further  **Cily" 
in  section  21  must  be  read  subject  to  the  qualification  in  sec^on  3» 
at  the  beginning  **  unless  there  is  something  repugnant  in  the 
subject  or  context,"  whorefrom  it  appears  that  in  se-Hion  24  "  city" 
is  not  equivalent  to  the  City  of  Bombay  or  the  whole  area  to  whidi 
the  Municipal  Act  applies.  The  words  **  City  of  Bombay*'  under  the 
General  Clauses  Act  I  of  1904  mean  the  area  within  the  local 
limits  for  the  time  being  of  the  Ordinary  Original  Civil  Jurisdic- 
tion of  the  Bombay  High  Court  of  Judicature,  see  clause  10 ;  and 
by  section  4  the  word  '*  City  of  Bombay"  as  defined  in  section  3  of 
that  Act  applies  also,  unless  there  is  anything  repugnant  in  subject  or 
context  of  Bombay  Acts  passed  before  the  commencement  of  Act  I 
of  1901.  We  do  not  find  anything  repugnant  in  the  subject  or  context 
in  the  Bombay  Municipal  Act.  There  is  no  doubt  therefore  the  foreshore 
in  question  is  within  the  Ordinary  Original  Civil  Jurisdiction  of  the 
Bombay  High  Court  of  Judicature ;  consequently  this  point  also  fails 
the  accused. 

The  result  is  that  in  our  opinion  the  order  of  the  Acting  Presidency 
Magistrate  was  wrong,  the  accused  ought  to  have  been  convicted  of  the 
offence  with  which  she  was  charged . 

We  accordingly  reverse  the  order  of  acquittal  and  direct  that 
she  do  pay  a  fine  of  two  annas,  or,  as  section  26  of  the  Bombay  Qenerw 
Clauses  Act  I  of  1904  by  which  section  67  inter  alia  of  the  Indian 
Penal  Code  is  rendei*ed  applicable  in  the  case  of  fines  imposed  under 
any  Bombay  Act,  we  order  the  accused,  do  suffer  simple  imprisonment 
for  one  day  in  default. 

(1)    (1795)  3  R.  R.  632.  (2)    [1891)  A.  C.  649 

(3)    (1856)  6  M.  I.  A.  267. 
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^Stoily  Ja— I  concur  in  the  order  proposed.  The  evidence 
establishes  that  the  accused  exposed  for  sale  and  sold  the  fish  in 
question  after  it  had  been  removed,  unsoM,  from  a  boat  and  had 
been  taken  to  the  shore  and  had  been  placed  on  the  shore  in  the 
basket  in  Tvhich  it  was  expored  for  sale  on  the  shore.  This  is  prohibited 
by  section  410  of  the  City  of  Bombay  Municipal  Act  unless  the  place 
of  sale  or  exposure  is  a  market. 

The  spot  where  this  exposure  and  sale  took  place  is  part  of  the 
Chowpatty  Fore-shore,  between  high  and  low  water  mark  :  which 
prima  facie  beldngs  to  the  Government  and  in  which  no  proprietary 
rights  are  claimed  by  tbe  accused  for  herself  or  any  private  individuals. 
It  is  prima  facie  not  a  market  place— the  evidence  to  which  we  wera 
referred  to  show  that  this  Foreshore  or  any  part  of  it  is  a  market  is  too 
indefinite  as  to  pl«nce,  time  and  circumstance  to  show  that  the  Chowpatty 
Fore- shore  is  in  whole  or  in  part  a  market  place. 

I  also  concur  in  the  view  that  in  applying  the  provisions  of  section 
410  of  the  City  of  Bombay  Municipal  Act,  the  decision  whether  the 
Chowpatty  Fore-shore  between  high  and  low  watermark  is  within  the 
City  of  Bombay  is  governed  by  the  definition  of  **  City  of  Bombay  " 
contained  in  the  Bombay  General  Clauses  Act  and  not  by  certain  pro- 
visions of  the  City  of  Bombay  Municipal  Act  which  divide  *Uhe  city  " 
into  wards  for  electoral  purposes.  On  this  view  of  the  case  the  accused 
has  committed  an'  offence  punishable  under  the  section  cited,  but  the 
prosecution  being-  avowedly  instituted  merely  as  a  test  case,  a  nominal 
fine  is  sufficient 


(7  Bom,  L.  B.,  7SL) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  BOMBAY. 

Aug.  10      [CRIMINAL  APPEAL  No.  261  of  1905.]     1905. 

Present: — Mr.  Justice  Russell  and  Mr.  Justice  Aston. 

EMPEROR  V,  BAI  NANI. 

Criminal  Procedure  Code  (Act  V  of  1898),  See.  309— Plea  of  guilty—Trial 

The  accused  at  a  trial,  pleaded  not  guilty,  and  the  trial  proceeded  on  that  foot- 
ing. At  the  closa  of  the  prosecution  evidence,  the  accused,  when  asked,  admitted  the 
offence.  The  Judge,  thereupon,  without  taking  the  opinion  of  the  assessors,  found  her 
guiltj  on  her  own  admission  and  sentenced  her : — 
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Hell,  nvening  the  oonTiction  and  aenieoce,  that  it  wms  the  doty  ol  die  Jmigfi  to 
proceed  with  the  trial  aa  prorided  in  a.  8U0  of  the  Crimiaal  Prooedmv  Cede,  aat 
hear  the  deCenoe  and  take  the  opinion  of  the  aaeeaeora  on  the  eaae. 

The  accused  was  tried  by  the  Additional  Sessions  Judge  otAhmoS^ 
bad,  lor  an  offence  onder  s.  307  of  the  Indian  Penal  Oode,  with  attempl- 
ing  to  murder  her  husband  by  mixing  powdered  glass  in  his  food.  At 
the  trial  she  pleaded  not  guilty  ;  bu^  after  all  the  evidence  had  been 
recorded  and  when  she  was  baing  examined  she  pleaded  goilty.  There- 
upon, the  Sessions  Judgd  found  her  £uilty,  on  her  own  admisMon,  aad 
sentenced  her  to  rigorous  imprisonment  for  three  years. 

The  accused  appealed  to  the  High  Court. 

Rao  Bahadur  Vasudeo  J,  Kirlikar,  Government  Pleader,  for  the 
Crown. 

P<r  Cllriaii|,-In  this  case  the  accused  was  charged  with 
attempting  to  commit  murder  by  administering  to  her  husband  food 
.mixed  with  powdered  glass.  She  is  a  child  of  14  years  of  a^  She 
was  tried  before  the  Sessions  Judge,  Mr.  Padumji,  and  Aseessoci  sod 
she  pleaded  not  guilty  and  the  trial  proceeded  on  that  footing.  Umb 
afterwards  she  was  asked  what  she  had  to  say  and  she  said  that  Ae  had 
put  the  powdered  glass  in  her  husband's  food  and  intended  to  kill  hiia. 
Thereupon  the  learned  Judge,  without  taking  the  opinion  of  the 
Assessors,  as  in  our  opinion  he  was  bound  to  do,  found  her  g^ihf  *'(m 
her  own  admission  "  and  sentence'J  her  to  three  years'  rig(Ht>ns  imprison- 
ment. In  our  opinion  it  was  the  duty  of  the  Judge  to  proeeed  wiih 
the  trial  as  provided  in  s.  309,  Criminal  Procedure  Code,  and  hear  the 
defence  and  tp^e  the  opinion  of  the  Assessors  on  the  case,  but  that 
not  having  been  done,  this  omission  was  very  properly  drawn  to  our 
attention  by  the  Government  Pleader.  This,  therefore,  not  having  been 
done,  the  accused  has  not  been  legally  tried.  We  reverse  the  conrici- 
ioi^  and  sentence  and  direct  that  the  appellant  be  acquitted  and  dis- 
charged. We  do  not  order  thpt  she  be  re-tried,  as  she  has  been  nearly 
six  months  in  jail  already. 
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IN  TBE  BIGB  COURT  OF  J  UDKJATDBE  AT  BOMBAY. 

August  17  [CRIMINAL  REVISION  No/  97  OF  190p.]  19031. 

Present: —ii:.  Jostice  RoBsell  and  Mr.  Jnttice  Aston. 

In  re  RAOJI  SAKHARAM. 

Criminal  Proeedur$  Cods  {Act  V  of  1893).  Sec.  195  —Slanction  proceeding^—' 
Prima  facie  ease  — Practie«. 

nmBosBCU.,  J.— Before  granting  sanction  to  proee^nta  twder  «.  W^  ti  the 
Criminal  Prooeclare  Code,  the  Judge  eoght  to  «atiefy  lunself  wlielber  tUre  w «. 
proM  faeie  eaae  against  tbe  person  as  to  whooi  saoetioa  to  proaeonte  ia  askecl 

Pet  AaroH,  J. —The  qoeation  whether  the  applicant  is  guilty  cannot  be  deekled 
in  «Molion  proceedings  where  the  qaestioa  ia  not  whethar  guilt  iapiOTed  ibetoe 
trial),  but  whether  there  are  prim  t  facie  grounds  for  removing  a  ()ar  to  the  inatitw- 
laon  of  Criminal  proceed'ngs  in  which  the  question  of  guilt  can  be  detenoined. 

Tke  O|»pooeat0,  Nathu  Motiram  and  Udaiefaand  Moitram,  ifed  a  • 
di^Uiast  in  the  Court  of  tbe  Sobordiaate  Judge  of  Baveli :  and  IIm  . 
apfilieaBi  waa  served  with  a  notice  under  a.  248  el  the  CiTil  ProoedoM 
Code,  1882.    In  (heir  darkhast,   the  opponents  gave  credit  only  lor  !«« 
iiMalnienta,  while  as  a  matter  of  fact  th^  had  received  pajment  ior 
thvse  instalmenta.    In  his  darkhast,  Natbn  Motiram  stated  on'^oath  Itkat ; 
be  had  received  two  instalments  only  and  thai  the  thifd  waiiphtievfk  ^ 
might  be  lyii^  with  the  Naztr  of  the  Court.    A  report  d  the  Naaif  .win  : 
aAed  for,  whjoh  showed  that  the  third  inatahneat  also  w^  paid  fQ  %k^  : 
opponents.    The  opponents  then  prrsnnfnrlni  npfilirstinn  fin  lh'fiT)nw4 
stating  falsely  that  tha  parties  were  compromiaiiu;  tb6  claiift  aAd-^t 
the  darkhast  should  be  struck  off  the  file. 

The  applicant  applied,  upon  these  faets^  for  a  aaaotion  t(9  tfim^oim 
the  opponents.  '       '  -i 

The  Subordinate  Judge  went  fully  into  tbe  eostentfoiis  raisei  en 
bodi  the  sides  and  as  he  became  of  opinion  that  "  more  than  a  prima  ' 
fam  ease  has  been  dearly  made  out  as  regards  the  connnhsion  ot 
oftenees  under  ss.  193  and  209  of  the  Indian  Penal  Code,  "  he  granted 
a  sanction,  under  s.  195  of  the  Criminal  Procedure  Code,  to  prosecute 
the  opponents. 

On  appeal,  the  District  Judge  ol  Poona,  in  revoking  the  siMK^tion, 
reborded  tiie  Ib&mhig  judgment  :— 
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"  Upon  a  ooQsideration  of  the  papers  receded  in  his  matter,  I  am 
satisfied  that  no  conviction  for  perjury  could  stand.    It  would  be  a 
'loseless  waste  of  public  time  and  money  to  allow  the  prosecution  to 
proceed.  *' 

The  applicant  applied  to  the  High  Court. 

Mr.  Gf.  8.  Raot  for  the  petitioner. 

Mr  M.  0.  Chauhal^  for  the  opponents. 

l|llS9^lf  J«— In  this  case  I  confess  at  first  sight  I  was  very 
much  disposed  to  consider  that  Mr.  Fry's  order  should  be  supported. 
But  various  considerations  Have  induct  me  to  form  a  different  opinion. 
First  of  all  Mr.  Fry  has  not  followed  what  I  think  ought  to  be  taken  as 
the  rule,  as  laid  down  in  Criminal  Ruling  No.  22  of  1888,  vis.  that  be- 
fore granting  sanction  to  prosecute  under  s.  195,  the  Judge  ought  to 
satisfy  himself  whether  there  is  a  prima  facie  case  against  the  person  as 
to  whom  sanction  to  prosecute  is  asked.  The  Subordinate  Judge  went 
carefully  into  the  facts  with  regard  to  the  application  and  he  certainly 
came  to  the  conclusion  that  there  were  grounds  for  sanctioning  the 
prosecution  uf  tLcse  Marwadis.  Mr.  Fry  does  not  deal  with  the  argu- 
ments :  he  puts  it  very  shortly  when  he  says :  — '*  Upon  a  consideraticm 
of  the  papers  recorded  in  this  matter  I  am  satisfied  that  no  conviction 
for  perjury  could  stand.  It  would  be  a  useless  waste  of  public  time 
and  money  to  allow  the  prosecution  to  proceed. "  Therefore  to  our 
minds  >  Mr.  Fry  has  not  approached  the  case  from  the  right  point  of 
view  with  reference  to  the  rul6  above  referred  to. 

This  is  one  of  the  grounds  that  has  induced  me  to  alter  my  former 
opinion.  The  other  ground  is  this  :— here  we  have  two  Marwadis  who, 
we  may  asaum&,  are  undoubtedly  acquainted  with  legal  procedure  and  they 
receive  instalments  under  the  decree.  One  brother  enters  two  of  the  in- 
stf^Unents  in  hid  books  and  the  other  brother  enters  all  three  in  his  books. 
In  9pite  of  this  fact  we  have  one  of  the  Marwadis  saying  that  he  is 
abBolutely  cei*tain  that  three  instalments  have  not  been  paid.  When 
we  find  a  man  in  the  position  of  a  Marwadi  making  a  deliberate 
statement  of  that  kind  it  seems  to  us  the  right  course  would  be  to  leave 
it  to  the  proper  tribunal  to  decide  with  what  intention  that  statement 
was  made,  i.  e.  whether  it  was  made  with  a  false  and  fraudulent  or 
mala  fide  intention  or  made  through  mistake.    Having  regard  to  this  ^ 
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fact,  can  we  say  that  we  are  satiNfied  that  there  is  no  prima  facie  case 
against  these  two  persons  ?  I  confess  I  cannot.  That  being  so,  we  re- 
verse the  order  of  Mr.  Fry  and  restore  the  order  of  the  Sabordinate 
Judge. 

/Isfon^  Ja— I  concur  that  the  sanction  given  by  the  Subordinate 
Judge  must  be  restored  and  the  District  Judge's  order  set  aside.  The  Sub- 
ordinate Judge  has  set  out  in  a  carefully  considered'order  bis  grounds  for 
deciding  that  there  is  itrong  prima  facie  ground  for  allowing  criminal 
proceedings  to  be  instituted.  These  grounds  are  not  referred  tointl^ 
District  Judge's  order.  He  considers  the  matter  from  the  point  ot  view 
whether  the  guih  of  the  opponents  id  established.  The  question 
whether  they  are  gailty  cannot  be  decided  in  sanction  proceedings  where 
the  question  is  not  whether  guilt  is  proved  (before  trial)  but  whether 
there  are  prima  facie  grounds  for  removing  a  bar  to  the  institution  of 
criminal  proceedings  in  which  the  question  of  guilt  can.be  determined.  • 


{2  C.  L.  J.  226,) 
IN  TBE  HIGH  COURT  OP  JUDICATURE    AT  CALCUTTA. 
Jan.  5   [CRIMINAL  REVISION  No.  954  of  1904.]  1905. 
Present  :—}Ar.  Justice  Geidt  and  Mr.  Justice  Mookerjee.    . 

SHAMA  BIBEE  v.  JADAB  OHUNDER  BANERJEE.        "    - 

Bengal  Munieipd  Act  (III  of  ISSi  B.  C.)  Seci,  ^)2,  218  -Rimovjl  of  a  %oM  md 
aprivj^Oiour  or  Uaase—Riq'iiiUio^  or  notice  to  remjoe— Service  on  pereon  tr/w  kaa 
built-  -Failure  to  comply  with  requisition — Liability,  *         . 

The  notice  contemplated  by  Sec.  203  of  the  Bengal  Municipal  Act  (III  of  1,631 
B.  0.)  for  the  remoYal  of  any  wall  or  other  objtraotion  erected  on  aay  road  or  drai« 
sboald  b3  served  apoa  the  p3r8Dn  who  m\j  have  erected  the  same,  and  on  failure  to 
complj  with  sttoh  requisition,  he  alone  is  liable  to  a  projecution  under  Sac.  218  qf 
the  Act. 

So  where  a  wall  and  a  privy  were  ereHad  by  the  Ie3se3,  and  not  the  owner 
ofalandorbttilding,  thele«33abne  is  liable  to  a  pro^esutioa  for  non-caaipHance 
with  a  requisition  issued  to  remove  such  wall  and  privy. 
Rule  obtained  by  Petitioner  Shama  Bibee. 

The  Chairman  of  the  Bjtranagar  Hunictpility  served  notices  under 
Sac.  203  of  the  Bdngal  Municipal  Act  upon  the  patitioner  calling  upon 
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barjpi^noveAsraUaml  a  privy  erected  in  tjbe  premises  wtidi  the 
MuiucipaUty  thougbt  were  an  obstroction  to  a  piiblic  road,  oac  to  alow 
f^^UUEto  yrhy  they  sliould  not  be  bo  removed.  The  Petitipaer  filed 
objections  Aating  that  the  alleged  obstruction  was  made  and  the 
wall  and  the  privy  were  erected  not  by  herself  bat  by  her  lessee  ow 
Jadunatb,  who  alone  was  liable  under  the  Act.  The  objections  wen 
over-ruled  and  the  petitioner  was  directed  to  remove  the  obstmctioos. 
On  her  failure  to  do  so ;  she  was  prosecuted  under  Sec.  218  of  the 
Act  and  sentenced  by  the  Sub-Divisional  Magistrate  of  Banackpore 
to  pay  a  fine  of  Rs.  50. 

Babn  «fci6  Ghandra  Palit  for  the  Petitions :- Und^  Sec.  288 
of  ^  Act,  the  person  who  shonki  be  served  with  a  reqvisitioB 
is  ike  peiBon  who  has  built  the  w»ll  and  the  privy.  It  is  foaad  tkit 
it  was  Ae  petitioner's  lessee  and  not  the  petitioner  who  buih  the 
eame ;  whether  it  was  with  the  owner's  knowledge  or  consent  is  im- 
mftteiiri  and  the  kssee  alone  is  under  the  Act  liable  for  nwi-com- 
pliance. 

No  one  appeared  to. show  cause. 
The  j:ndgv9ent  ol  th«  Court  was  delivered  by 

<fl«i|||fv  J^— ^e  <Wnk  tki^  Rule  should  be  aoade  abaehite  Ike 
petitioner  has  been  convicted  under  9ec.  218  of  the  Beng^  Moiii- 
cipal  Act  ior  having  failed  to  comply  with  the  notices  issued  under  Sec 
202  of  thai  Act  requiring  her  to  remove  a  waU  and  a  privy. 

Section  202  saya"  The  Commissioaers  may  issue  a  iiotioe  reqmriog 
,l^y~pentoa^  se^iove  any  wall  which  he  may  have  built."  It  is  found  by 
the  Magistratcii  in  this  case  that  the  wall  which  the  petitioner  was  required 
iofemove,  was  built  not  by  herself  but  by  Jadunath  who  was  occupyiii^  tbs 
pfemises.  The  requisition,  ought  therefore,  to  have  beion  aflfrvad 
on  the  premises  of  Jadu ;  apd  we  might  point  ont  that  the  petilaQMr 
repeatedly  asked  that  the  requisition  should  be  served  on  Jadwurtk 
and  said  that  she  had  nothing  to  do  with  the  premises  and  waU« 

.The  conviction  was  pl^arly  wxong  and  we  therefore  set  it  aside 
and  direct  that  the  fine,  if  paid,  be  refnaf)^* 
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(2  G.  L.  J.,  228.) 

IN  THE  HIGH  COURT   OF  JUDICATURE  AT  CALCUTTA. 

Aug.  4,  8  [CRIMINAL  REVISION  No.  711  op  1905.]  1905. 

Present: — Mr.  Justice  Rampini  and  Mr.  Justice  llookerjee. 

JOGENDRA  LAL  MUKERJEE  v.  BAHU  BALLABH  HOR. 

Indian  Penal  Code  [Act  XLV  of  ISCO)  See.  211 — Sanction  to  'prosecute — 
Complaint — Information  to  Police. 

The  dofinitlon  of  the  term  complaint  contained  in  Sec.   4  cl.    (h)   Cr.   P.   Code, 
is  wide  enough  to  include   a  petition  presented   to  a  Magistrate  in  the  course  of  a 
Police  enqairy  ibipugniag  its  propriety  and  praying  that  action  may  be  takeh  against   ' 
some  persons  who  are  alleged  to  have  committed  an  offence. 

When  a  person  institutes  before  the  Police  criminal  proceedings  which,  on 
enquiry  are  found  to  have  no  justification,  if  he  makes  a  complaint  to  the 
Magistrate  in  respect  of  the  same  matter,  he  cannot  be  prosecuted  for  an 
offence  under  Sec.  211,  I.  P.  C,  unless  he  has  had  an  opportunity  of  proving  the 
troth  of  his  complaint  and  his  complaint  has  been  disposed  of  by  the  Magistrate. 

Queen-Empress  v.  Sliam  Lall  (1)  followed. 

Rule  obtained  by  the  Accused. 

Proceedings  for  sanction  to  prosecute  under  Sec.  211,  I.,  P.  C. 

The  material  facts  and  arguments  appear  from  the  judgment. 

Mr.  Morton  ani  Babu  Surendra  Nath  Ghoial  lor  the  petitioner. 

The  Judgment  of  the  Court  was  delivered  by 
Rampll|l^  J.— This  is  a  Rule  to  show  cause  why  the. order  of  the 
Sab-Divisional  Magistrate  of  Rampur  Hat,  directing  the   prosecution  of 
the  petitioner  under  Sec.  211, 1,  P.  C,  should  not  be  set  aside. 

The  facts  are  that  the  petitioner  on  the  22nd  May  last  instituted 
proceedings  at  the  thanah  against  two  persons  for  an  oSence  under  Sec. 
436, 1,  p.  C,  i.e.,  of  mischief  by  fire. 

The  police  investigated  the  case  and  reported  it  to  be  false. 

The  petitioner  then  on  the  29th  Mf^y  presented  a  petition  to  the 
Sab-Divisional  Magistrate  impugning  the  correctness  of  the  Police 
report  and  praying  that  the  persons  accused  by  him  might  be  brought 
to  trial.  The  Magistrate  directed  this  petition  to  be  put  up  with  the 
Police  report. 

(1)    (1887)  L  L.  R.  14  Calc.  707. 
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On  the  30ih  May,  the  Magistrate  directed  that  the  petitioner 
should  be  called  on  to  sliow  cause  why  he  should  not  be  prosecuted 
under  Sec.  211,  1.  P.  C,  for  making  a  false  complaint.  He  made 
over  the  enquiry  to  a  Sab-Deputy  Migistrate  with  2ni  class  powers. 

The  Sub-Daputy-Magistrate  examined  the  witnesses  and  report- 
ed that  the  case  was  false. 

The  Sub-Divisional  Magistrate  then  heard  the  petitioner's  pleader 
and  on  the  following  day  recorded  an  order  to  the  following  eflfect:  — 
"  I  agree  with  the  Sub-Deputy  Magistrate  that  the  case  has  been  got  up 
out  of  enmity.  Complainant  was  careful  not  to  say  that  he  saw  the 
accused,  but  it  is  clear  that  he  is  the  author  of  the  conspiracj. 
Enter  intentionally  false  under  Sec.  436,  1.  P.  C.  The  prosecution 
of  Jogendra  Lai  Mukerjee  under  Sec.  211  is  ordered." 

On  behalf  of  the  petitioner  it  is  contended  that  this  order  is  bad, 
because  the  applicant's  petition  of  the  29th  May  is  a  complaint  and 
has  not  been  disposed  of  in  accordance  with  the  provisions  of 
Sec  203,  Cr.  P.  C.  In  support  of  this  contention  the  following  cases 
have  been  cited,— In  the  matter  of  Cliukradar  Potti  (1)  Queen  Empress 
V.  Sham  Lall  (2),  Mahadeo  Simjh  v.  Queen  Empress  (3),  Gunamony 
Sapai  V,  Queen  Empress,  (4)  Budh  Nath  Mahato  v.  Tlic  Empress,  (5) 
Sahiram  Agarwalla  v.  Jibun  Kamar,  (0)  and  an  unreported  case  (7) 
Cr.  Revn.  No.  774  of  1003. 

On  the  other  hand,  the  Magistrate  in  showing  cause  nrgea  that  the 
applicant's  petition  of  the  21) ch  May  was  not  a  complaint  under 
Sec.  230,  of  the  Code,  but  was  merely  a  petition  presented  to  bim 
with  reference  to  the  Police  enquiry. 

The  petition  in  question  does  not  appear  to  he  such  a  petition  as 
is  according  to  the  practice  in  the  moffusil,  regarded  as  a  complaint 
That  expression  according  to  the  practice  in  the  moffusil  is  consi- 
dered to  be  applicable  to  the  application  which  a  petitioner  who  has 
not  complained  to    the  Police  makes  to  the    Magistrate,  informing 

(1)  (1881)  8  C.  L.  R.  289.  (4)     (1899)  3  C.  W.  N.  758. 

(2)  (1887)  I.  L.  R.  14  Calc.  707.  (5)     (1899)  4  C.  W.  N.  305. 

(3)  (1900)  I.  L.  R.  27  Calc.  921.  (6)     (1900)  5  C.  W.  N.  254. 
17)  (1903)  Cr.  Rev.  case  No.  774  decided  by  Banerjee  and  Handley  JJ. 

on  the  14th  August  1903. 
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him  of  the  commission  of  an  offence  by  certain  persons  and   naming 
the  witnesses  he  wishes  to  be  examined  in  support  of  his  complaint. 

But  the  definition  of  complaint  contained  in  Sec.  4  of  Cr.  P.  C. 
is  a  very  wide  one,  and  may  be  held  to  cover  a  petition  such  as  was 
presented  by  the  petitioner  to  the  Sub-Divisional  Magistrate  on  the 
29th  May  last.  Further,  it  has  undoubtedly  been  laid  down  in  the 
cases  cited  on  behalf  of  the  petitioner  that  a  petition  presented  to  a 
Magistrate  in  the  course  of  a  Police  enquiry  is  a  complaint  which 
must  be  dealt  with  under  Seo.  230,  Cr.  P.  C,  before  a  prosecution 
under  Sec.  211,  1.  P.  C,  can  be  instituted  against  the  person  who 
presents  it. 

The  rulings  above  cited  and  others  of  a  similar  character 
would  seem  to  have  engrafted  on  the  Statute  law  a  procedure  in  cases 
under  Sec.  211,  I.  P.  C.  which  is  not  to  be  found  there.  Ihey 
apparently  lay  down  the  rule  that  when  a  person  institutes  before  the 
Police  Criminal  proceedings,  which  on  enquiry  are  found  to  have  no 
justification,  before  he  be  prosecuted  for  an  offence  under  Sec.  211, 
I.  P.  C,  he  must  first  have  an  opportunity  afforded  him  of  proving 
his  case  against  the  accused,  and  if  he  chooses  to  impugn  the 
correctness  of  the  Police  enquiry  by  petition,  he  is  entitled  to  have 
the  persons  complained  against  tried  on  the  charge  the  Police  and  the 
Magistrate  consider  false,  or  else,  his  statement  must  be  recorded  by 
the  Magistrate  on  oath  and  his  complaint  dismissed  under  Sec.  203, 
Cr.  P.  C. 

We  feel  grave  doubts  as  to  whether  there  is  any  justification  for 
such  a  procedure  to  be  found  in  either  of  the  Codes.  It  is  argued 
that  it  is  only  fair  to  a  person,  who  has  made  a  complaint  against 
another,  which  is  reported  by  the  Police  to  be  false,  to  have  an 
opportunity  of  proving  his  case  against  the  persons  he  has  charged 
with  an  offence.  But  he  may  prove  this  when  he  is  prosecuted  for 
an  offence  under  Sec.  211,  just,  as  well  a?,  if  not  better,  then  when 
he  is  in  the  position  of  a  prosecutor,  for  the  onus  of  proof  is  always 
on  the  prosecution.  Moreover,  it  may  be  pointed  out  that  it  is 
unfair  to  the  persons  who  have  been  falsely  and  maliciously  charged 
with  an  offence,  nobody  believes  they  committed,  to  be  put  to  the 
expense,  and  harassment  of  a  criminal  trial  merely  for  the  purpose  of 
giving  tbe  complainant  a   chance  of  proving  his  case  against  them, 
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presumably  by  false  evidence ;  such  a  procedure  is  unknown  to  the 
Statute  law  of  this  country,  or  to  the  Statute  law  of  England,  Scotland 
or  Ireland.  It  is  not  the  law  in  Madras  [Ramakrishna  ▼.  t^ama 
Sivaya  (I)  Bombay  {Imperatrix  v.  Jijibhai  (2)),  or  the  United  Pro- 
vinces of  Agra  and  Oudh  (Queen-Empresa  v.  Raghu  Tiwari  (3).  We 
would  feel  inclined  to  refer  the  question  of  the  propriety  of  this 
procedure  for  the  consideration  of  a  Full  Bench,  if  it  were  not 
that  the  case  of  Queen-Empress  v.  Sham  Loll  (4)  is  the  decision  of  a 
Full  Bench  which,  according  to  the  rules  of  this  Court,  is  binding 
upon  us.  In  these  circumstances  we  must  make  this  Rule  absolate 
and  direct  that  the  order  of  the  Sub-Divisional  Magistrate  of  Ram- 
pur-Hat  of  the  7th  July  last,  directing  the  prosecution  of  the  petitioner 
under  Sec.  211, 1.  P.  C,  be  set  aside. 

Rule  made  absolute. 


(2  C.  L.  J.,  241) 

FULL  BENCH. 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 
Aug.  7    [CRIMINAL  REVISION  No.  558  op  1905.]    1905. 

Present :— 'Sir  Francis  W.  Maclean,  K.  C.  I.  E.,  Chief  Justice,  Mr. 
Justice  Ghose,  Mr.  Justice  Rampini,  Mr.  Justice  Pratt  and  Mr.  Justice 
Henderson. 

SUKH  LAL  SHEIKH,  v,   TARA  CHAND  TA. 

Criminal  Procedure  Code  (Act  V  of  1S9S)  See,  li5  CI  3,— Notice  on  tpdy 
omission  to  issue ^Juriaiiction^Irregidarity— Charter  Act  {24  do  25  Vi<rf.  C.  10i\ 
Sec.  15 — Superintendence f  power  of,  when  and  how  to  he  exercised — Sec.  liS  cl.  i 
**  then/'  meaning  of. 

The  provision  as  to  publication  of  the  order  mentioned  in  Sub-sec.  3  of  Sec 
145  0.  Or.  P.  is  directory  and  a  matter  of  procedure  only  and  omission  to  comply 
with  it  does  not  destroy  the  jurisdiction  of  the  Court  which  arises  as  soon  as  tbe 
provisions  of  subsection  1  of  the  section  have  been  complied  with. 

The  object  of  publishing  a  notice  on  the  subject  of  dispute  is  to  reach  all  persGOS 
interested  therein  and    unless  it  be  shewn    that    some  one  interested  has  beeo 

(1)    (1884)  L  L.  R.  7  Mad.  196.  (3)    (1893)  L  L.  B.  16  AD.  337. 

(S)    (1896)  I.  L.  R.  22  Bom.  696.  (4)    (1887)  I.  L.  B.  14  Calc.  707. 
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materially  prejudiced  by  the  omisBion  to  serve  the  notice,  the  High  Court  ought  not 
to  interfere  under  Sec.  15  of  the  Charter  Act. 

The  omission  to  publish  a  notice  under  Sec.  145  cl.  3,  C.  Cr.  P.,  at  some  con- 
Bpicuous  place  at  or  near  the  subject  of  dispute  is  not  an  illegality  which  deprives 
the  Magistrate  of  his  jurisdiction. 

The  power  of  superintendence  which  the  High  Court  possesses  under  Sec.  15 
of  the  Charter  Act  vests  iu  it  a  power  somewhat  analogous  to  that  of  the  King's 
Bench  Division  in  the  Supreme  Court  in  England  to  interfere  by  Mandamus.  Such 
power  of  interference  is  discretionary  and  ought,  in  relating  to  cases  under  Sec.  145, 
C.  Cr.  P.,  to  be  exercised  with  every  caution.  If  the  Subordinate  Court  has  proceed- 
ed with  irregularity,  the  High  Court  will  not  interfere  unless  some  one  has  been 
materially  prejudiced  thereby ;  if  however,  the  Subordinate  Court  has  acted  without 
jurisdiction,  the  High  Court  will  interfere. 

The  term  *then'  in  Sub-sec.  4.  Sec.  145,  C.  Or.  P.,  has  reference  only  to  the  time 
or  order  of  the  Magistrate's  proceedings. 

Janu  Manpii  v.  Maniruddin  (1),  SoUmoUah  v.  Jshan  Chandra  (2),  Eari  Ki99en 
v.  Kaai  Proaad  (3)  over-ruled. 

Rule  obtained  by  the  Second  party. 

Proceedings  under  Sec.  145,  C.  Cr.  P. 

The  facts  will  appear  from  the  order  of  Reference. 

The  Rule  came  on  for  hearing  before  Rampini  and  Mookerjee  JJ. 
who  referred  the  case  to  a  Full  Bench  by  the  following 

ORDER  OF  REFERENCE. 

This  is  a  rule  calling  upon  the  District  Magistrate  of  Nadia  and  on 
the  second  party  to  a  proceeding  under  Sec.  145  of  the  Criminal  Proce- 
dure Code  to  show  cause  why  the  order  of  the  Magistrate  made  under 
that  section  against  the  petitioners  who  were  the  first  party  to  the 
proceedings  in  the  Court  below,  should  not  be  set  aside  on  two  grounds, 
namely  first,  that  no  notice  was  published  on  the  land  in  dispute  as 
required  by  sub-section  (3)  of  Sec.  145,  and  secondly,  that  the  Police 
report  does  not  definitely  state  that  there  was  likelihood  of  a  breach  of 
the  peace.  Under  Sec.  435,  Cl.  (3)  of  the  Criminal  Procedure  Code,  a 
proceeding  under  Ch.  XII.  which  treats  of  disputes  as  to  immove- 
able   property    and  contains  Sec.  145,    is  not  a   proceeding    within 

(1)    (1904)  8  C.  W.  N.  690.  (2)     (1905)  9  C.  W.  N.  909 

(8)    (1903)  Or.  Revn.  No.  472  of  1906. 
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the  meaning  of  that  section,  and  consequently,   this  Court  has  no  jniifir 
diction,  in  the  exercise  of  its  revisional  powers,  to  interfere  with  the 
order  of  the  Court  below.    But  it  has  been  held  in  a  series  of  decisions 
of  this  Court  that  this  does  not  aflfect  the  jurisdiction  of  the  High  Cotirt 
to  interfere  under  the  powers  of  general  superintendence  vested  in  it  by 
Sec.  15  of  Stat.  24  and  25  Vict.  C.  104  ;  these  cases,  however,   lay  down 
that  this  Court  should  not  ordinarily  interfere  under  the  Charter,  unkas 
it  is  found  that  the  Magistrate  taking  proceedings  under   Cb.  XII  has 
acted  without  jurisdiction  ;  See  Hiirhulluhh  v.  Luehmeswar  (1),  Dovlat 
Koer  V.  Rameawari  (2),  Laldhari  v.  Sultdeo  (3).     The   same  view  has 
been  taken  by  the  Bombay  High  Court  in  In  re  Pandurang   (4)  and  by 
the  Allahabad  High  Court  In  re  Nathu  Mai  (5)  and  Mahadeo  v.  Btsu  (6), 
although  in   the  later  case  of  Maharaj  v.  Ear  Charan  (7)  the  learned 
Judges  of  that  Court  went  so  far  as  to  hold  that  Sec.  L5  of  the  Charter 
Act  does  not  override  Sec.  435  of  the  Code  of  Criminal  Procedure,  so 
as  to  enable  the  High  Court  in  the  exercise  of  its  powers  of  Superinten- 
dence to  interfere  with  an  order  passed   by  a  Court  having  jurisdiction 
under  Ch,  XII  of  the  Code,   interference  with    which  in  reTision  is 
excluded  by  Sec.  435,  cl.  (3).    It  is  manifest,  however,  that  the  cises 
which  recognise  the  power  of  interference  of  the  High  Coort  under 
the  Charter,  limit  the  exercise  of  such  power  ordinarily  to  cases  in 
which  the  subordinate  Court  has  acted  without  jurisdiction;  and  tie 
same  doctrine  has  been  uiiformly  recognised  in  civil  cases  in  which  it 
has  been  held  that  the  High  Court  will  not  ordinarily  interfere  under 
the  Charter  on  the  ground  that  the  judgment  passed  by  a  Court  having 
lurisdiction  is  erroneous  ;   see  Tej  Ram  v.  Earsuhh  (8)  and  the  cases  re- 
ferred to  at  p.  104  ;  In  re  Lukhyhant  (9).    In  determining  the  questions 
raised  before  us  we  must  therefore  in  the  first  place  examine  whether 
the  decision  of  the  Magistrate  which  we  are  called  upon  to  revise  was 
made  without  jurisdiction. 

The  first  ground  upon  which  the  validity  of  the  order  made  under 
Sec.  I45i  is  challenged  is  that  no  notice  was  published  on  the  land  in 
dispute  as  required  by  cl.  (3)  of  that  section  and  it  is  argued  by  the 

(1)    (1898;  I.  L.  B.  26  Calc.  188.  (2)    (1899)  I.  L.  R.  26  Calc  636. 

(3)    (1900)  I.  L.  R.  27  Calc.  892.  (4)    (1900)  I.  L.  R.  24  Bom.  527. 

(5)    (1902)  I.  L.  B.  24    AU.  315.  (6)     (1903)  I.  L.  R.  25    All.  5$l 

(7)     (1908)  I.  L.  R.  26    All.  144.  (8)     (1875)  I.  L.  B.  1    AU.  101. 

(9)    (1875)  I.  L.  R.  1  Calc.  180. 
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learned  Vakil  for  the  petitioner  on  the  authority  of  the  case  of  Jarm 
Manjhi  v.  Maniruddin  (2)  that  the  provisions  of  this  clause  are  of  a 
mandatory  character  and  that  the  failure  to  publish  a  copy  of  the  order 
in  accordance  with  these  provisions  affects  the  jurisdiction  of  the  Court 
below.  It  must  be  conceded  that  the  case  relied  upon  lends 
support  to  the  contention  advanced  on  behalf  of  the  petitioner ;  but, 
if  the  learned  Judges  intended  to  lay  it  down  aa  an  inflexible  rule  of 
law  that  the  failure  to  publish  the  notice  contemplated  by  cl  (3)  of  Sec. 
145  destroys  the  jurisdiction  of  the  MagistD^te  and  nullifies  the  subse- 
quent proceedings,  we  are  unable  to  assent  to  this  view.  Any  such 
general  proposition  does  not,  in  our  opinion,  sufficiently  distinguish 
between  the  notion  of  the  jurisdiction  of  a  Court  and  the  mode  in 
which  such  jurisdiction  is  to  be  exercised.  The  extent  to  which 
the  restraints  attaching  to  the  mode  of  the  exercise  of  the  jurisdic- 
tion of  a  Court  should  be  included  in  the  conception  of  the  jurisdic- 
tion itself,  is  a  question  of  some  nicety  upon  which  there  has  been 
considerable  difference  of  judicial  opinion.  Jurisdiction  may  be 
defined  to  be  the  power  of  a'  court  to  hear  and  determine  a  cause, 
to  adjudicate  or  exercise  any  judicial  power  in  relation  to  it.  Such 
jurisdiction  naturally  divides  itself  under  three  broad  heads,  namely, 
(1)  with  reference  to  the  subject  matter,  (2)  the  parties  and  (3)  the 
particular  question  which  calls  for  decision.  A  court  cannot 
adjudicate  upon  a  subject  matter  which  does  not  fall  within  its 
province  as  defined  or  limited  by  law ;  this  j  urisdiction  may  be  re- 
garded to  be  essential,  for  jurisdiction  over  the  subject  matter  is  a 
condition  precedent  to  the  acquisition  of  authority  over  the  parties ; 
and  if  a  court  has  no  jurisdiction  over  the  subject  matter  of  the 
controversy,  consent  of  the  parties  cannot  confer  such  jurisdiction, 
and  a  judgment  made  without  jurisdiction  in  such  a  case  is  absolute* 
ly  null  and  void  ;  it  may  be  set  aside  by  review  or  appeal  or  its 
nullity  may  be  established  when  it  is  sought  to  be  relied  upon  in 
some  other  proceeding.  As  regards  jurisdiction  in  relation  to  per- 
sons, a  Court  cannot  act  upon  persons  who  are  not  legally  before  it, 
upon  one  who  is  not  a  party  to  the  litigation,  upon  a  petitioner  who 
has  not  invoked  the  exercise  of  its  powers  or  upon  a  defendant  who 
has  never  been  notified  of  the  proceedings;  but,  jurisdiction  in  re- 
lation to  a  person,  is  not  essential  in  the  sam^  sense  as  jurisdiction 
(1)  (1904)  8  0.  W.  N.  590. 
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in  relation  to  tho  subject  matter,   because  defect  of  such  jurisdiction 
may  be  waived.    As  re/yards  jurisdiction   in  relation  to  the  particular 
question  which  a  Court  assumes  jurisdiction  to  decide,   it  can  pass 
judgment  only  upon  a  matter  which  has   been  submitted  to  its  deter- 
mination and   which,   under  the  statute,   it  has  authority  to  decide ; 
for  instance,   if  it  has  authority    to    decide  a  question  of  possession 
only,  it  cannot  decide   a  question  of  title.    Question  of  jurisdiction 
may  consequently  arise  in  one  of  three  ways,   that  is,  either  in  rela- 
tion to  the  subject  matter  or  in  relation  to  the  parties  or  in  relation  to 
the  question  submitted  for   the    decision    of    the    Court.    Another 
class  of  questions  may,   however,   arise,  namely,   whether  a  Court  in 
the  exercise  of  the  jurisdiction  which  it  possesses,  has  acted  accord- 
ing to  the  mode  prescribed   by  the  Statute.    If  such   a  question  is 
raised,  it  relates  obviously  not  to  the  existence  of  the  jurisdiction, 
but  to  the  exercise  of  it  in  an  irregular  or  an  illegal  manner.    We 
are  not  prepared  to  accept  the  view  that  a  non-compliance  with  eveiy 
rule  of  procedure  destroys  the  jurisdiction  of  the  Court.    Such  non- 
compliance may  in  some  cases  amount  to    nothing    more    than  ao 
irregularity  and  consequently  be    insufficient  to  invalidate   the  pro- 
ceedings, until  it  is  shown  that  any  party  had   been  prejudiced  by 
reason  thereof.    In  other    cases,   such  non-compliance  may     amoont 
to  an  illegality  and  thus  destroy  the  validity  of  the  whole  proceed- 
ings.   As  illustrations  of  the  former  class,  reference  may  be  made  to 
the  decisions  of  the  Judicial  Committee  in   the  cases  of  Taasadyk  v. 
Ahmad  Husain  (1),  and  Malkajrun  v.  Narhari  (2).    In  the  first  of 
these  cases,  it  was  held  that  a  sale    held  in  contravention  of  the  ex- 
press  provisions  of  Sec.  290  of  the  Civil    Procedure    Code    which 
provides  that  no  sale  shall  take  place  until  after  the    expiration  of  at 
least  30  days  from  the  service  o!    the  sale    proclamation,   was  not 
void  l^   reason  of  illegality,  but  was  at  most  an  irregular  sale,  liable 
to  be  set  aside  on  the  grounds  specified  in  the  Code.    In  the  second 
case,  it  was  held  that  if  an  execution  proceeding    is  carried   on  in 
contravention  of  the  provisions  of  Sec.  218  of  the  Civil    Procedure 
Code    which    provides,  that    the    Court    shall,   issue    a    notice    to 
the.  party  against  whom  execution  is  applied   for,  if  he  is  the  legal 
representative  of  a  party  to  the  suit  in  which  the  decree  was  made, 

(1)    (1893)  L.  R.  20  I.  A.  176;  (2)    (1900)  L.  R.  27  L  A.  216; 

L  L.  B.  21  CaL  66.  L  L.  R.  25  Bom.  837. 
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such  proceeding  cannot  be  regarded  as  a  nullity  because  the  Court . 
had  no  jurisdiction  to  proceed  in  the  manner  it  did,  but  is  at  most 
an  irregular  proccedinflf  liable  to  be  set  aside  on  the  grounds  defined 
in  the  Code.  As  an  illustration  of  the  second  class  o!  cases  in 
which  it  has  been  held  that  non-compliance  with  the  procedure  laid 
down  in  the  Code,  amounts  to  an  illegality  suflScient  to  invalidate  the 
proceedings,  reference  may  be  made  to  the  decision  of  the  Judicial 
Committee  in  the  case  of  Suhramania  Iyer  v.  King  Emperor  (I),  in. 
which  their  I/)rdships  held  that  where  a  trial  has  been  conducted  in  , 
contravention  of  the  provisions  of  Sec.  231  of  the  Criminal  Pro-^ 
cedure  Code,  such  a  trial  is  plainly  prohibited  and  illegal ;  their 
Lordships  pointed  out  the  disiinntion  between  a  mere  irregularity  . 
and  an  illegality,  and  observed  tha*:  when  the  Code  positively  enacts 
that  a  trial  shall  not  take  place  in  a  particular  mode,  the  contraven- 
tion of  the  Statute  cannot  fall  within  the  description  of  an  irregularity. . 
The  question  therefore  arises,  when  it  is  alleged  that  there  has  been 
a  non-compliance  with  the  strict  rules  of  procedure  in  any  particular 
case,  whether  such  non-compliance  amounts  to  an  irregularity  or  to 
an  illegality.  Now  section  145  of  the  Criminal  Procedure  Code, 
after  providing  in  clause  (1),  how  the  initial  order  is  to  be  drawn  up 
and  what  it  is  to  contain,  lays  down  in  clause  (3),  that  a  copy  of  the 
order  shall  be  served  upon  such  person  or  persons  as  the  Magis- 
trate may  direct  and  at  least  one  copy  shall  be  published  by  being, 
affixed  to  ^me  conspicuous  place  at  or  near  the  subject  of  dispute^ 
This  is  followed  by  clause  (4)  which  lays  down  that  the  Magistrate 
shall  then  enquire  into  the  question  of  possession  of  the  subject 
matter  of  the  dispute.  We  are  unable  to  hold  that  the  non-publica* 
tion  of  the  order  at  or  near  the  subject  of  dispute,  destroys  the  juris- 
diction of  the  Magistrate  to  hold  an  enquiry  into  the  question  of 
possession.  The  object  of  the  publication  of  the  order  in  the  manner 
described  is,  as  is  stated  in  the  cases  of  Krishna  Kamini  v,  Abdul 
Juhhar  (2)  and  Solemdlah  v.  lahan  Chandra  (3),  to  serve  as  a 
geceral  notice  to  all  persons  interested  in  the  subject  of  dispute  ; 
in  other  words,  the  intention  of  the  Legislature  appears  to  have  been 
that  not  only  should  there  be  a  service  of  the  order  upon  such  person 
or  persons   as   the  Magistrate  may  direct,   tViat   is,     such     parties    as 

(1)     (1901)  L.  R.  28  T.  A.  257;  I.  L.  R.  25  Mad.  61. 
(2)    (1902)  I..L.  B.  3U.Calc>155  (191)^  (3)     (1905)  9  C.  W.  N.  909. 
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appear  to  the  Hagiatrate  to  be  concerned  in  the  diapate,  but  that 
there  ahould  be  a  general  pablication  of  the  order,  so  as  to  bring 
the  proceedinga  to  the  notice  of  all  persona  interested  in  the  property 
in  diapnte.  We  are  nnable  to  hold  that  if  thia  latter  notice  ia  not 
pnbliahed,  the  omiaaion  amounta  to  anything  more  than  an  irregu- 
larity in  the  procedure.  The  learned  vakil  for  the  petitioner  asked 
ua  to  read  clau^  (4)  of  Sec.  145,  aa  if  it  providtJ  that  until  Ae 
notices  mentioned  in  clause  (3)  had  been  duly  aenred  and  pnbliahed, 
the  Magiatrate  ahall  not  hold  an  enquiry  into  the  question  of  pos- 
session. We  cannot  howeTer  put  a  conatmction  upcm  th^  Code, 
which  ia  not  juatified  either  by  ita  letter  or  by  its  spirit ;  uot  are  we 
able  with  all  reapect  for  the  learned  Judgea  who  decided  the  cases  of 
Sciemdlah  y.  Ithan  Chandra  (1)  and  Hart  Ctssen  v.  Kashi  Prosad  (2) 
to  adopt  the  view  that  the  publication  of  the  notice  on  the  land 
under  clause  (3)  is  a  condition-precedent  to  the  holding  of  an  en- 
quiry under  clause  (4),  and  that  such  non-publication  takes  away  the 
jurisdiction  of  the  Court.  In  our  opinion  the  non-publication  of  the 
order  at  or  near  the  subject  matter  of  the  dispute,  is  an  irregularity 
by  reason  of  which  this  Court  may  be  invited  to  set  aside  the  f»t>- 
ceedings  only  if  it  is  shown,  that  any  party  had  been  prejudiced 
thereby.  In  the  case  before  us,  the  initial  order  waa  served  upon 
both  the  parties  in  the  manner  prescribed  by  the  Code,  but  it  was 
not  published  upon  or  near  the  subject  of  dispute.  The  parties 
appeared  before  the  Magistrate,  took  no  objection  to  the  regularity 
of  the  proceedings  and  adduced  a  mass  of  evidence  upon  the  ques- 
tion of  their  respective  possession  of  the  land  in  dispute.  The 
Magistrate  has  determined  upon  such  evidence  that  the  first  pariy  is 
in  posaesaion  and  has  made  the  uoual  order  under  clause  (6)  of 
Sec.  145  in  his  favour.  The  second  party  against  whom  this  order 
has  been  made  now  appears  before  this  Court  and  invites  us  to  set 
aside  the  whole  of  the  proceedings  on  the  ground  that  the  initial 
order  waa  not  publinlieil  on  the  land  in  aocordanoe  with  Sec.  145, 
clause  (3).  It  is  not  anrrgi  sted  that  there  are  auy  third  partiee  ia- 
terested  in  the  land  who  might  have  appeared  before  the  Magistrate, 
if  the  order  had  been  so  published ;  nor  is  it  suggested  that  either 
of  the  parties  to  the  proceedings  has  been  prejudiced  in  the  remot* 
est  degree  by  the  non-publication  of  the  order.    But  the  validity  of 

(i)    (ld05)  9  C.  W  009.       fH)    Cr.  Bern.  Ifo.  47t  sf  1906.    UattpoxtdL 
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the  proceedings  is  broQdIy  challeoged  on  the  ground  that  the  non- 
publication  of  the  order  on  the  land  took  away  the  jurisdiction  of 
the  Magistrate  to  enquire  into  the  question  of  possession,  and  to 
]nak#  any  order  und«>r  Sec.  145.  For  the  reasons  wo  have  fully  stated 
before,  we  ai^e  unable  to  treat  their  contention  as  well  founded.  It 
18  admitted  that  the  property  in  dispute  is  situated  within  the  local 
jurisdiction  of  the  Magistrate;  it  is  also  conceded  that  the  initial 
order  was  duly  notified  to  the  parties  who  were  intended  to  be  affect- 
ed by  the  proceedings ;  and,  it  is  not  questioned  that  the  Magistrate 
waa  competent  to  initiate  and  ccrry  on  proceedings  under  Sec.  145, 
Cr.  P.  C. ;  all  the  elements  necessary  to  give  him  jurisdiction  to  make 
an  order  under  cl.  G  of  that  section,  consequently,  existed  ;  it  is 
difficult  to  see  how  or  when  he  lost  the  jurisdiction  which  he  un- 
doubtedly possessed.  It  can  at  moat  be  suggested  that  there  was 
an  irregular  exercise  of  his  jurisdiction  ;  and  if  by  reason  of  the 
omission  to  publish  on  the  land  the  order  under  clause  (3)  of  Sec. 
145,  any  person  had  been  deprived  of  an  opportunity  of  being  heard 
in  the  proceedings  it  would  have  been  an  irregularity  for  which  the 
proceedings  might  be  set  aside  by  this  Court ;  this  view  is  in  accord- 
ance with  that  taken  in  the  case  In  re  Pandurang  (1).  In  any  event 
no  reason  has  been  advanced  why  this  Court  should  exercise  its 
extraordinary  power  of  inteiference  under  the  Charter  to  set  aside 
the  order  of  the  Magistrate  upon  a  grounds  which  was  not  taken  in 
the  Court  of  first  instance,  and  for  an  omission  which  has  in  no  way 
prejudiced  the  petitioner.  We  are  satisfied  that  such  interference  is 
neither  invited  nor  required  in  the  interests  of  justice. 

The  second  ground  upon  which  we  arc  invited  to  set  aside  the 
order  of  the  Court  below  is  that  Police  report  upon  which  the 
initial  order  of  the  Magistrate  was  found  does  not  definitely  state 
that  there  was  a  likelihood  of  the  breach  of  the  peace  and  in  support 
of  this  argument,  reliance  is  placed  upon  the  cases  of  Kali  Kishtn  v. 
Anund  Chunder  (2)  and  Janu  Manihi  y.  Maniruddin  (3).  It  appears 
to  us,  however,  that  there  is  no  substance  in  this  contention,  for  in 
oar  opinion  the  Police  report  taken  as  a  whole  does  show  that  there 
WIS  a  likelihood  of  the  breach  of  the  peace. 

The  result,  therefore,  is  that  in  our  opinion  neither  of  the  two 
grounds  upon  which  the  propriety  of    the  order  of  the  Magistrate 

(1)    (1909)  I.  L.  R.  24  Bom.  527.  (2)    (189C)  I.  L.  B.  U  Calc.  557. 

(3)    119(H)  8  C.  W.  N.  590. 
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is  questioned,   can   be  successfully     maintained     and    that  ♦his  Rule 
should  be  discharged. 

The  only  question  on  which  we  feel  any  doubt  is  r.hether  we  can 
discharge  this  Rule  ourselve.',  or  whether  in  view  of  the  decision 
in  the  cases  of  Jana  Manjhi  v.  Maniruddin  {]\  Solemollah  v.  Tshan 
Chundra  (2),  and  llarl  K'lsaen  v.  Kaai  Prasad  (3)  and.  Rule  No.  1, 
Chap.  V  of  the  Rules  of  this  Court,  we  should  refer  the  question  of  the 
correctness  of  the  decision  in  these  cases  to  a  t'ull  Bench. 

The  Rule  with  which  we  are  now  dealing  has  bjeea  issued  under 
Sec.  15  of  the  Charter,  not  under  the  Code  of  Criminal  Procedure. 
Still  we  are  of  opinion  that  Rule  L  of  Ch.  V.  of  the  Rules  , of  Court 
includes  a  point  of  law  arising  in  a  case  in  which  we  are  exercising 
our  jurisdiction  under  the  Charter. 

We  therefore  consider  it  advisable  to  refer  this  Cftse-to  a  Full 
Bench  and  the  question  we  would  propound  for  theic  decision  is  :— 
Whether  the  omission  to  publish  a  notice  under  Sec.  145  'cl.  (3/,  (a). 
P.  C,  at  some  conspicuous  place  at  or  near  the  subject  of  dispute 
is  aQ  illegality  which  deprives  the  Magistrate  of  jurisdictfon. 

The  case  was  then  argued  before  the  Full  Bench. 

Babu  Dasarathi  Sanyal  (with  him  Babu  Atulya  Charan  Bose  for 
Babu  Prasanna  Gopal  Roy  for  the  Petitioner,— Question  is  whether 
direction  to  publish  notice  under  CI.  (3)  of  Sec.  145,  Cr.  P.  Code,  is 
mandatory..  Intention  of  the  Legislature  is  to  be  gathered  from  all 
the  sub-sections  read  together.  If  conditions  are  prescribed  by  the 
Legislature,  th^y  must  be  complied'  with,  if  not,  the  proceedings  become 
bad  in  law.  This  is  clear  from'  the  use  of  the  words  '*  he  shall  then 
etc\  **  He  shall  then "  msans,  then  and  then  only,  the  the  case  of 
Nuaserwanjee  v,  Meer  Mynoodeen  (4).  Before  1898  the  clause  about 
notice  was  not  in  the  Code.  In  the  earlier  Codes  of  1861  and  187f, 
Sees.  318  in  the  former  and  530  in  the  latter,  the  word  then  did  not 
occur.  It  was  first  introduced  int^  the  Code  of  1882,  but  there  was 
nothing  about  notice  ;is.  there  is  in  Cl.  (3)  of  the  present  Code.  The 
reason  being  that  the  order  was  binding  upon  the  whole  world^.  All 
parties  were  to  be  informed.     Intentions  of  the  Iiegislature  ate  not  mere 

(1)     (1001)  8  C.  W.  X.  590.  (2)     (1905)  9  C.  W.  N.  909. 

(3l     (1905)  Cr    Kev    Xn    172  of  lSi03.        (4)     (1855)  UM.  I.  A;  134. 
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formalities.  The  word  tJieii  shows  that  the  preceding  clauses  are  con- 
ditions precedent.  See  Solemollah  v.  Inhan  Chandra  (\)  The  Charter, 
Sec.  15,  confers  greater  powers  than  S  e.  022,  C.  P.  C,  not  limited 
merely  to  questions  of  jurisdiction.  See  Krishna  Kamini  v.  AhduL 
Jnhhar.  (2).  After  a  proceeding  is  drawn  up  no  other  parties  can  come 
in.      See  Krishna  Kamini  (2). 

[QhOSOy  J.- But  if  parties  are  added  subsequently,  will  it  be 
necessary  to  draw  up  a  fresh  proceeding  ?] 

No,  My  Lord.  The  Full  Bench  case  in  G  C.  W.  N.  says  it  will 
not  be  necessary. 

[PlaoleanG*  J.~Look  at  Cl.  (5)  of  Sec.  145.  "  The  order  of 
the  Magistrate  shall  be  final.  "] 

Order  there  means  the  initial  order  in  Sub-Sec.  (1).  Cl.  (5)  shows 
the  wisdom  of  the  other  clauses. 

There  are  numerous  cases  whore  the  High  Court  under  its  power 
under  the  Charter  set  aside  orders  purported  to  be  made  under  Sec. 
144,  Cr.  P.  Code,  which  were  beyond  ths  scope  of  the  section.  See 
Oopi  Mqhun  v.  Taramoni  f3),  Golam  hohamad  v,  Bhuhan  (4),  Roop 
Lai  V.  David  [b),  Kharoo  Lai  v.  Shyam  Lai  (G). 

The  law  says  **  shall "  be  published.  This  must  be  held  to  be 
mandatory.  "Shall"  is  also  used  in  Cl.  (4).  The  contravention 
of  any  of  the  mandatory  directions  ought  to  bi  held  to  be  sufficient 
to  make  the  order  bad,  and  the  High  Court  ought  to  set  such  order 
aside  under  Sec.  15  of  the  Charter.  For  instances  where  orders 
were  set  aside  by  the  High  Court,  on  the  grounds  of  (a)  omission 
to  draw  up  initial  orders  under  cl  (1).  See  Suhru  Dosadh  v.  Ram 
Pergash  (7),  Krishna  Kamini  v.  Abdul  Juhbar  (2),  (b)  omission 
to  take  evidence  See  Surya  Kanta  v.  Hem  Chunder  (S\  Manmatha 
V.  Baroda  (9),  (c)  one  party  being  debarred  from  adducing  evidence 
See  Kali  Nath  v.    Ahhoy  (10),  (d)  omission    to  serve  notice  on   the 

(l)     (1905)  D  C.  W.  N.  909. 
(2;     (1902)  I.  L.  R.  30  Calc.  155  ;   6  C.  W.  N.  737,  (750). 
(3i     (1879)  I.  L.  R.  5  Calc.  7.  (4)  (1897)  2  C.  W.  N.  422. 

(5)    (1898)  2  C.  W.  N.  572.  (0)  (1905)  1  C.  L.  J.  216  (218-19). 

(7)     (1902)  I.  L.  R.  30.  Calc.  413.  (8)     ('902)  I.  L.  R.  30.  Calc.  508,  515, 

(9)   (19(H)  I.  L.  R.  31    Calc.    685.  (10)  (1903;  7  C.  W.  N.  705.' 
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spot,  cases  exactly  in  point.  See  Janu  Manjhi  t.  Maniruddin  {l\ 
SolemoHah  y.  lihin  (2),  (e)  non -publication  of  notice  under  Beg. 
VIII  of  18L9  makes  sale  bad.  See  Maharajah  of  Burdwan  t.  Tara- 
Mundarl  (3),  Ahsantdlah  y.  Tlaricharn  (I).  The  pablication  of 
the  notice  is  an  essential  preliminary,  omission  of  which  makes 
the  order  of  the  Magistrate  one  without  jurisdiction.  Powar  of  superinten- 
dence under  Sec.  15  of  the  Charter  exercised  even  when  Sec  622,  C.  P. 
Code.,  did  not  apply.  See  Civil  Rule  No.  2009  of  1903  decided  by  the 
Chief  Justice  and  Geidt.  J.  on  the  24th  July  1905. 

Babu  Brajendra  Nath  CluUierjee^tor  the  Opposite  Party.— The 
word  **  shall "  may  be  used  in  a  directory  sense.  Some  of  the  ca^s 
are  mentioned  in  the  Order  of  Reference.  "  Shall  '*  is  used  in  that  sense 
in  many  other  sections  of  the  Code.  See  sections  304,  254,  255  (I), 
134,  492.  As  to  the  latter  two  sections  S«e  ParfcuUi/ C^ran  v.  Qu^n 
Empress  (5)  Ahasee  Begum  v.  Umda  Khanum  (6).  The  rule  is 
where  powers  and  privileges  are  conferred  on  a  public  officer  or  parties 
on  certain  conditions,  then  those  conditions  become  essential  preli- 
minaries to  the  e^cercise  of  the  powers  or  the  enjoyment  of  the  pri?i- 
leges,  but  where  public  duty  is  imposed  on  certain  conditions,  then 
the  conditions  are  directory  only  and  non-compliance  with  them  does 
not  make  the  performance  of  the  duty  null  and  void.  See  Maxwell, 
2nd  Edition,  pp.  452,  459,  and  Wilberforce  on  Statute  Uw,  p.  209. 
The  cases  cited  by  the  other  side  from  I.  L.  R.  9.  Calc,  I.  L.  R.  SO 
Calc.  and  6  M.  I.  A.  deal  with  powers  conferred  on  certain  condi- 
tions. But  under  Sec.  145,  a  public  duty  only  is  imposed  upon  the 
Magistrate,  viz.  to  prevent  a  breach  of  the  peace  and  to  protect 
the  possession  of  a  party  about  to  be  wrongfully  dispossessed ;  and 
the  Statute  la}S  down  certain  conditions  in  connection  with  the  per- 
formance of  the  duty. 

Non-publication  of  a  notice  under  cl.  (S)  is  only  an  irregularity 
which  is  cured  by  Sec.   537    of  the    Code.    The     language    of  the 
clause  shews  that  the  sub-section  casts    a  duty  not  on    the    Magis- 
trate but  on  a  ministerial  officer,  it  is  a  ministerial  and  not  a  judicial 
act. 

(1)  (1904)  8.  0.  W.  N.  590.  (2)     (1905)  ?.  C.  W.  N.  909. 

(3)  (1882)  I.  L.  R.  9  Calo.  619.  (4)  (1892)1.  L.  B.  20  Calc.  89(90). 

(5)  (188S)  I.  L.  R.   16  Calc.  9(12).         (6)  (1882)1.  L.  R.  8  Calc.  724  (726). 
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The  word  "  then  **  does  not  make  the  preceding  clause  a  condition 

precedent.    It  only   means  an  ordinary  sequence  of  time,  and  nothing 

more.     The  word  *'  then  **   is  used  in  many  other   places   in   the  Code 

in  the  same  sense.    See  Sees.  254,  255  (1)  Cr  P.  Code ;  also  in  Sec.  286, 

cl.  (L)  and  (2)  and  in  Sic.  339  ;   See  aUo  sections  422  and  423  (1)  of   the 

Code.     If  the  Legislature  intended  to  use  the  word  "  then  **  to  make 

the  preceding  clause  a  condition  precedent  it  would  have  used  stronger 

and  more  appropriate  word  such  as  *'  then  and  then  only  ''  or  "  not  till 

then.  *'    It  is  a  rule  of  construction  that  matters  should  not  be  considered 

conditions  precedent  unless  they  are  expressly  declared  to  be  so.    See 

Thompson  v.  Harvey  (I).    The  word   "  then  "  occurred  In  the  Code  of 

1882  where  cl.  (3)  did  not  exist.    This  shows  that  *'  then ' '  refers  to  the 

filing  of  written  statements  and  not  to  the  publication  of  the  order  under 

cl.  ( 3).    Non-publication  of  the  order  under  cl.  (3)  is  an  irregularity 

which  does  not  affect  jurisdiction.    The  jurisdiction  of  the  Magistrate 

depends  upon  two  essentials,  viz.  (L)  probability  of  a  breach  of  the  peace, 

(2)  his  satisfaction  as  to  such  probability,  (2)  See  KriehnaKamini  y.  Abdul 

Juhbar  (2). 

[BhoS^y  J.— If  the  Magistrate  takes  no  notice  of  sub-section  (3). 
what  then?] 

[Ramfrinly  J.— That  depends  on  whether  the  parties  appear  or 
not.    If  the  parties  appear,  it  is  not  a  question  of  jurisdiction.] 

When  a  Magistrate  acquires  jurisdiction  properly  upon  the  two 
essentials  being  fulfiUed,  any  omission  of  any  subsequent  step  in  the 
procedure  cannot  affect  his  jurisdiction  and  make  the  order  bad. 

Even  if  the  omission  is  more  than  an  irregularity  it  is  at  best  an 
illegality  in  the  procedure  which  the  High  Court  cannot  revise.  See 
Sec.  435.  ^  The  power  of  the  High  Court  cannot  over-ride  express  pro- 
visions of  Uw-  Power  of  superintendence  under  the  Charter  must  be 
exercised  consistently  with  the  Statutes  made  by  the  Legislature.  See 
Sec.  3^  of  the  Letters  Patent  for  Bengal  and  the  cases  of  Kurrem  v. 
Udkhoda  (.5)  and  Maharaj  Tetoari  v.  EaAcharan  (4).  The  power  of 
the  High  Court  under  the  Charter  is  discretionary,  and  it  is  not  bound 
to  interfere  in  every  case.    See  SreemiUty  Daesee  v.  Sreenibaeh  (5).    The 

(1)    (1869)  4  H.  N.  264  i262).     (2)  (1902)  I.  L.  R.  30  Calc.  155;  6  C.  W.  N.  737. 
t3)    (1875)  23  W.  B.  268.  (4)  (1903)  I.  L.  R.  26  AU.  144:fl46). 

(6)  (1869)  12  W.  R.  74 
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High  Court  exercises  the  power  only  where  tbere  has  been  a  failure  of 
jiutice  aad  where  the  piny  asking  iuterference  is  not  guilty  of  laches 
or  blame.  Sec  Dro'yomoijce  v.  B\pin  (1).  SveemnHi/  Shoovaniurry  v. 
Divarka  Nath  (2).  Here  no  one  h;i3  b3eQ  prejudiced.  Petitioner  did 
not  raise  this  objection  biiore  the  Magistrate.  If  in  this  case  the  High 
Court  interferes  it  will  b3  not  to  prevent  injustice  but  to  prejudice  and 
injure  the  cau33  of  ray  client.  For  if  a  freih  proceeding  be  instituted 
then  my  client's  dispDssession  will  be  more  than  two  months  prior  to  the 
fresh  proceeding,  and  the  Migistrate  will  not  maintain  his  possession. 

The  Advocate  General  (The  Hon  lie  Mr.  O'Kineahj)  for  the  Crown:— 
The  High  Court's  power  of  superintendence  under  the  Charter,  Sec.  15, 
is  limited  to  cases  of  injustice.  The  petitioner  did  not  raise  the  object- 
ion in  the  lower  Court.  He  does  not  say  either  in  his  petition  or  in  his 
affidavit  that  he  has  been  prejudiced.  Interference  in  such  a  case  would 
not  be  superintendence  under  Sec.  15  of  the  Charter. 

Power  of  Superintendence  was  first  given  to  the  Supreme  Court 
by  cl.  21  of  the  Supreme  Court  Charter.  The  words  are  "  order  and 
control."  Thii  power  wai  exercised  by  means  of  writs  of  Mandamus. 
When  **Sudder  Court"  was  established,  superintendence  ceased,  but 
it  was  revived  when  Hicrh  Court  was  constituted,  but  the  powerisraa  to 
be  exercised  on  the  saraa  principles  as  it  was  exercised  by  the  Sftpfene 
Court.  Sec.  45  of  the  Specific  Relief  Act  enumerates  the  mandatory.  . 
power,  or  powers  of  superintendence,  and  shews  how  those  powers 
are  to  be  exeicised  and  their  nature.  Itf-hews  that  the  High  Court 
can  exercise  its  powers  of  superintendence  only  where  there  has  been  a 
denial  of  justice  causing  prejudice.  Manifest  injustice  must  be  shown.  1 
do  not  contend  that  the  High  Court's  powar  of  superintendence  is 
limited  only  to  those  cases  where  the  inferior  Courts  act  without 
jurisdiction  or  refuse  to  exercise  jurisdiction  vested  in  them.  The 
High  Court  can  interfere  under  the  Charter  whenever  the.  Subordinate 
Courts  act  with  illegality  or  even  material  irregularity.  But  in  every 
cJBise  it  must  be  shown  that  denial  of  justice  has  taken  place.  See 
Oirdhari  v.  Burdeo  (S)  I^ilmoni  v.  Taranath  (4),  Madhuh  Chunder 
V.  Sham  Chand  (5).  ^ 

(i;  (1868)  10  W.  R.  6.  [2]  (1876)  25  W.  R.  344. 

(3)     (1876)  3  L  A.  230  (238}.  (4)     (1882)  9  I.  A.  174  (177  &  178^ 

(6)    (1877)  I.  L,  R.  3  Calc.  243.  <248). 
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In  Sc.  145,  there  is  not  a  word  about  jurisdiction.  As  to  powers 
of  Magistrates  to  act  and  to  pass  orders  under  Sec.  145,  C.  P.  Code, 
Se«  Sees.  35  and  36  of  the  Code,  and  Schedule  HI.  cl.  (7)  CI.  (1) 
of  Sec.  145  does  not  give  jurisdiction ;  jurisdiction  already  eiists 
by  virtue  of  Sec.  36  and  Sch.  Ill  of  the  Code.  Sec.  14r;,  Cr.  P. 
Code,  has  beenextended  to  Calcutta  and  the  other  Presidency  towns. 
Strict  adherence  to  the  clauses  cannot  be  called  matter  of  essentials 
which  cannot  be  observed  in  detail  by  Presidency  Magistrates. 

The  object  of  cl.  (3)  of  Sec.  145  is  to  give  notice  to  outsiders* 
persons  on  the  spot  not  to  commit  breach  of  the  peace.  This  is 
clear  from  cl.  4  in  which  nothing  is  said  of  these  outsiders. 

The  test  of-  illegality  is  express  prohibition  by  the  Legislature. 
See  Suhramania  Ayyar  v.  King-Emperor  (I),  It  was  irregular  not  to 
affix  the  notice  but  the  affixing  of  notice  is  not  to  be  connected  with 
the  governing  idra  of  the  section.  The  Legislature  did  not  intend  that 
no  proceeding  under  Sec.  115  can  go  ou  without  it.  The  argument 
based  on  the  vvord  'Uhen''  is  not  sound.  The  Magistrate  may  pro- 
ceed with  the  case  within  5  minutes  of  the  publication  of  the  notice 
under  cl.  (3).  There  is  nothing  in  the  section  which  lays  down  that 
the  Magistrate  shall  wait  for  sometime  after  publication  of  the  notice 
under  cl.  (3)  before  he  can  proceed  with  the  enquiry  under  cl.  (4).' 
Tlien  refers  to  the  time  when  the  record  is  complete,  but  it  has  nothing 
to  do  with  cl.  (3) . 

The  High  Court  has  no  appellate,  no  revisional  jurisdiction,  but 
\i  has  the  power  under  the  Charter  to  see  that  there  may  be  no 
denial  of  justice.  Even  an  order  without  jurisdiction  may  be  a 
perfectly  good  order.  Orders  under  the  section  Lave  nothing  to  do 
with  jurisdiction.  Once  the  Magistrate  is  satis Qed  that  there  is  a  dis- 
pute likely  to  cause  a  breach  of  the  peace,  he  can  proceed  to  pass  order 
under  the  section. 

Babtt  Dasaralhi  Sanyal  in  reply.  —The  word  **then"  is  explained 
in  the  case  of  Krishna  Kamini  (2).  Refers  to  Prinsep's  Cr.  P.  Code 
notes  to  Sec.  145,  p.  114.  History  of  Legislation  shows  that  it  was 
a  special  jurisdiction  conferred  on  the  Magistrates.  Reg.  II  of  1793 
gave  no  right  except  to  Zilla  Courts   to  decide  questtoos  of  a  civil 

1)    (1901)  I.  L.  R.  25  Mad.  61  (P.O.)        (2)    (1932)  I.  L.  R.  30  CjAc.  155  (198). 


Digiti; 


zed  by  Google 


632  Tsi  CBOffNAL  Liw  Joubmal  ELbpobtb.  [Vol  II. 

6UKH  LiL  BHBIKH  V.  TABl  OOAJTD  TA. 

nature  and  dispute.  Reg.  X V  of  1 82  4  for  the  firat  time  gave  power  to 
the  Criminal  Courts  to  decide  cases  under  Sec.  145.  The  section  should 
be  strictly  construed.  It  has  been  conceded  by  the  learned  Advocate- 
General  that  the  High  Court  can  interfere  even  where  there  is  no 
want  of  jurisdiction,  where  there  have  been  illegalities  or  even 
irregularities.  The  question  whether  the  present  case  is  a  fit  one 
for  the  exercise  of  the  powers  of  superintendence  of  the  High  Court  has 
not  been  referred  to  the  Full  Bench.  CI.  (3)  is  mandatory  and  not 
directory.  If  it  is  held  to  be  directory  many  inconveniences  will  arise. 
Thit  the  Magistrate  did  not  publish  the  notice  as  required  by  the  clause 
is  no  fault  of  my  client.  He  has  no  control  over  the  Magistrate  and  he  has 
not  been  guilty  of  any  laches. 

The  following  judgments  were  delivered  : 

Maol^l|«  O-  J.-— The  question  submitted  to  us  is  *'  whetber 
the  omission  to  publish  a  notice  under  Sec.  145,  (3)  C.  Cr.  P ,  at  f  ome  con- 
spicuous placeat  or  near  the  subject  of  dispute  is  an  illegality  which 
deprives  the  Magistrate  of  his  jurisdiction.'* 

The  question  has  been  elaborately  dealt  with  by  the  Referring 
Judges  in  the  Reference,  and  as  we  concur  in  the  main  in  their 
reasoning  and  in  their  conclusion,  we  do  not  think  it  necessary 
to  deal  with  the  matter  at  any  great  length.  The  power  of  inter- 
ference which  we  possess  in  relation  to  cases  under  Sec.  145, 
C.  Cr.  P.,  is  only  under  Sec.  15  of  the  Charter  Act,  which,  in 
giving  this  Court  a  general  power  of  superintendence  over 
the  subordinate  Courts,  vests  in  it  a  power  somewhat  analogooa 
to  that  of  the  King*s  Bench  Division  in  the  Supreme  Court 
in  England  to  interfere  by  mandamus,  and,  in  our  opinion,  the 
power,  which  is  discretionary,  ought,  in  relation  to  cases  under 
Section  145,  to  be  exeicised  with  every  caution.  Assuming  that,  in 
any  particular  cas^,  the  Court  has  proceeded  with  irregularity,  we 
do  not  think  that  t'li^  Court  should  interfere  unless  it  can  be  shown 
that  some  one  has  bion  materially  prejudiced  by  such  irregularity, 
[f,  however,  the  Saborilin.ito  Court  has  acted  without  jurisdiction, 
this  Court  will  iuterLre.  In  our  opinion,  the  mere  fact  that  the 
Court  omitted  to  have  a  copy  of  the  Magistrate's  order,  referred  to 
in  Section  146,  published,  by  affixing  it  in  some  conspicuous  place 
»t  or  aear  ths  auhjaot  of  dispute,  did  aot  deprive  th«  Ooort^iH 
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jurisdictioQ  to  deal  with  the  case.  We  express  this  opiDion  with 
some  diffidence,  as  a  different  view  has  been  expressed  by  Division 
Benches  of  this  Court,  which  is  entitled  to  every  consideration  and 
respect.  Assuming  that  sub-section  (1)  of  Section  145  has  been 
complied  with,  the  Court  had  undoubted  jurisdiction  to  deal  witH 
the  case.  Has  this  jurisdiction  been  lost  by  reason  of  the  omission 
as  to  notice  referred  to  above?  We  think  not.  We  regard  the  pro- 
vision as  to  publication  of  the  order  in  Sub-Sec.  (3)  of  Section  145 
as  directory  and  as  a  matter  of  procedure  only,  and  not  as  destroying 
the  jurisdiction  of  the  Court,  if  not  complied  with.  Sub-Section  (3) 
of  Section  145  is  clearly  intended  to  provide  for  the  manner  in 
whieh  the  parties  concerned,  and  suoh  other  person  as  the  Magis- 
trate may  require  to  attend,  are  to  be  brought  before  the  Court. 
But  if  the  parties  concerned  should  attend  without  being  served 
with  a  copy  of  the  order,  it  would  be  impossible  to  contend  with  any 
show  of  reason  that  an  enquiry  held  in  their  presence  would  be 
without  jurisdiction.  So,  if  there  was  no  suggestion  that  thero  was 
any  one  else  interested  who  could  only  be  reached  by  the  publication 
of  a  copy  of  the  notice  at  or  no.ir  the  subject  of  dispute,  it  could 
not  be  said  that  the  mere  fact  that  a  copy  of  the  order  had  not  been 
published  on  the  spot  would  deprive  the  Magistrate  of  jurisdiction^ 
to. proceed  with  the  enquiry.  Much  reliance  has  been  placed  by 
the  petitioner  upon  the  word  "then'*  in  Sub-Section  (4).  It  has 
been  urged  that  the  use  of  the  word  "then"  in  Sub-Section  (4) 
renders  the  publication  of  the  order  locally  a  condition  precedent 
to  the  p:^8sLng  by  the  Magistrate  of  a  final  order  under  Sub-Section 
(6).  But  in  our  opinion  the  word  "then"  applies  only  to  the  time 
or  order  of  the  Magistrate's  proceedings,  and  was  not  intended  to  deprive 
him  of  jurisdiction  if  the  notice  had  not  been  duly  published. 

In  the  case  before  U3,  the  hoUowness  of  the  petitioner's  conten- 
tion is  sufficiently  transparent.  The  parties  concerned  in  the  dis- 
pute were  duUs  erved  :  they  appeared,  and  the  case  was  fought  out 
before  the  Magistrate.  The  present  petitioner  subsequently  dis- 
covered, by  searching  the  records,  that  a  copy  of  the  order  had  not 
been  published  by  being  affixed  in  some  conspicuous  place  at  or 
near  the  subject  of  dispute ;  and  then  applied  for  the  present  Rule. 
There  is  not  the  slightest  ground  suggested  that  any  one  has  been 
in  the  least  prejudiced  by  the  omission.     We,   therefore,  think  that, 
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Qoleas  it  be  shown  that  some  one  interested  has  been  materially 
prejudiced  by  the  irregularity  in  procedure,  the  Court  ought  not  to 
interfere  under  Section  15  of  the  Charter  Act,  either  in  this  or 
in  similar  cases.  At  the  same  time,  we  desire  to  iidpress  upon  the 
Magistrates  th^  necessity  of  a  strict  compliance  with  Sub-Section  (3) 
of  Section  145,  C.  Cr.  P.,  in  order  to  avoid  any  such  question  as  the 
present  being  raised. 

In  our  opinion  the  cases  of  Janu  Uanihi  v.  Maniruddin  (1), 
Solemollah  v.  lahan  Chandra  Das  (2),  and  Hari  KisJien  v.  Maslii 
Prosai,  (3),  are  not  cases  in  which  the  Court,  in  exercise  of  its 
discretion  under  Section  15  of  the  Charter,  should  have  interfered. 

The  proceeding  under  Sec.  145  is,  in  reality,  a  civil  one,  and 
the  party  who  considers  himself  aggrieved  by  the  order  can  come 
to  a  Civil  Court  for  redress.  The  question  must  *be  answered  in 
the  negative.    The  Rule  is  discharged. 

Q|l096y  «!• — The  question  referred  to  the  Full  Bench  for  deci- 
sion is  ''  whether,  when  a  Magistrate  takes  action  under  Section  115 
of  the  Code  of  Criminal  Procedure,  but  omits  to  publish  a  copy  of 
his  order,  as  contemplated  by  clause  (3)  of  the  Section  at  some 
conspicuous  place  at  or  near  the  subject  of  dispute,  it  is  ?ja  illegality 
which  deprives  the  Magistrate  of  jurisdiction.'' 

Section  14 1  of  the  Coie  is  composed  of  several  clauses.  Uader 
clause  (I)  the  Magistrate  must  be  safisfied  that  there  is  a  dispute 
likely  t)  lead  to  a  breach  of  the  peace,  and  that  such  dispute  relates 
to  the  p)8session  of  some  land  or  water  within  Lis  jurisdiction. 
And  upon  his  beiug  so  satisfied,  he  shall  draw  up  an  order  requiring 
the  parties  concerned  in  the  dispute  to  attend  his  Court,  and  to  pat 
in  written  statements  of  their  raspactivd  cUimi  as  regards  the  actual 
possession  of  the  subject  of  dispute.  Clause  (3)  requires  that  the 
order  shall  b3  servjd  up)n  the  pjtrties  coucernei  in  such  dispute 
and  at  least  one  copy  thereof  shall  ba  published  at  some  conspicuous 
place  at  or  noir  t'lo  subJ3Ct  of  dispute.  Under  cUuw  (4)  it  ispr^ 
vided  that  the  Migibirate  shall  "then"  peruse  the  statements  put  in 
by  the  parties,  hear  them,  receive  the  evidence  produced  by  them, 
and  decide  whether  any  or   which  of  the  parties  was,  at  the  date  of 

(I)     Il90t)  S  ('.   '.v.  M.  ;3irj.  12)     (1905)  9  C.  W.  N.  909. 

V.Ji     a9U5)  Cr.  llevii.  No.  472  of  1905. 
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the  order  before  mentioned,  in  actual  possession  of  the  said  subject 
matter.  It  is  not  necessary  to  lefer  to  iho  other  clauses  for  the  purposes 
of  the  decision  of  the  question  now  before  us. 

It  has  been  held  by  a  long  series  of  decisions  of  this  Court  that 
the  requirements  of  the  law  as  preacribal  in  clause  (I)  are  essential 
conditions  upon  which  the  jarisdictioa  of  the  Magistrate  is  depen- 
dent. And  it  has  also  been  held  in  the  case  of  Krishna  Kamini  v. 
Abinl  Jahbar  (I)  by  th3  mijority  of  the  judges,  who  composed 
the  Full  Bench,  that  clause  (3)  of  the  Section  was  intended  to  be 
only  supplementary  to  clause  (I),  and  it  was  framed  with  the  object 
of  giving  all  persons  interested  in  the  dispute,  notice  of  the  proceedings 
before  the  Magistrate,  so  that  they  might  have  an  opportunity  of  appear- 
ing and  putting  in  their  claims,  if  they  have  any,  and  that  when  the 
requirements  of  clauses  (I)  and  (3)  are  complied  with,  the  Magistrate 
ia  to  take  up  the  inquiry  as  provided  by  clause  (1).  It  will  be  observed 
that  the  provision  as  to  service  of  the  order  upon  the  parties  who  might 
appear  to  the  Magistrate  to  be  concerned  iu  the  dispute,  and  as  to  the 
publication  of  the  order  at  some  conspicuous  place  at  or  near  the  subject 
of  dispute,  occur  in  one  and  the  same  clause ;  and  I  think  it  can  hardly  be 
said,  as  it  was  stated  in  the  course  of  the  argument  before  us,  that 
though  it  may  be  that  the  service  upon  the  parties  concerned  is  essen- 
tial, the  publication  of  the  order  at  the  place  is  not  so  essential,  and  that 
the  provision  a^^  to  such  publication  is  but  directory.  Both  stand,  I 
think,  upon  the  same  ground.  But,  however,  that  may  be,  it  seems^to 
me  that  the  Magistrate  acquires  jurisdiction,  when  the  conditions  as 
proscribed  by  clause  (I)  have  baen  fulfilled,  an  i  that  clauses  (3)  and  (1) . 
lay  down  the  procedure  by  which  the  said  juris liction  is  to  be  exercised. 
The  procedure  prescribed,  however,  is,  as  I  read  the  section,  mandatory 
and  not  simply  directory.  It  will  ha  observed  that  in  all  the  thre 
clauses  (I),  (3)  and  (4)  tH3  tt^:!  ''shiU"  'a  unl  wit'i  roferja^3  to  th3 
performance  by  the  Magistrate  of  the  duties  as  prescribed  therein  ;  and 
it  appears  to  me  that  when  clauses  (3)  an  I  (l)  C3ataln  express  provision 
as  to  the  procedure  which  the  Magistrate  is  bcund  to  follow  in  making 
his  final  order  diterminiag  which  of  fc'i)  pirtiei  s'aoul  1  b3  miintainel 
in  p)isessijj,  sujh  prjjolirj  is  minliljcy,  s}^  Nasijrivinj^e  v.  Meer 
My^ijJzsn   Khati  (2),   aa  1,   as   reuiirk3d    by   Binerjeo   J.,  iu  the  Full 

(1)    (1902)   I.  L.  U.  aJCaU  155.  (2)     (1855)  6  M.  I.  A,  156,  157. 
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Bench  case  of  Krishna  Kamini,  the  order  of  the  Magistrate  may  be  in- 
terfered with  under  section  15  of  the  Charter  Act.  when  it  is  made 
"  without  complying  with  the  material  prelimioary  conditions  required 
to  be  satisfied  by  the  procedure  prescribed.  '* 

I  am  however  of  opinion  that  when  a  Magistrate  fails  to  comply 
with  the  provisions  contained  in  clause  (3),  he  does  not  act  without 
jurisdiction  ;  for,  as  already  observed,  he  acquires  jurisdiction  when  the 
conditions  prescribed  by  clau%  (I)  have  baen  fulfilled ;  but  ]  should 
think  that  whea  he  violates  such  provisions,  he  acts  illegally  in  the 
exercise  of  his  jurisdiction.  What  may  be  an  illegal  exercise  of  juris- 
diction has  been  pointed  out  in  various  cases  decided  by  the  Courts  in 
India  and  by  the  Privy  Council,  see  N,  A.  Sahramania  Iyer  v.  King 
Emperor  (1),  Queen  v.  Bkolanath  (2)  and  In  re  Pandurang  Govind  (3) 
and  I  am  of  opinion  that  when  a  Magistrate  acts  illegally  in  the  execcise 
of  his  jurisdiction  by  omitting  to  follow  the  express  provisions  of  clause 
(3)  this  Court  in  the  exercise  of  the  powers  conferred  on  it  by  sectioo 
15  of  the  Charter  Act,  has  the  power  ♦o  interfere. 

But  the  exercise  of  such  powers  is  not  obligatory  upon  the  Court 
Section  15  of  the  Charter  Act  only  confers  upon  the  Court  the  general 
po^vers  of  superintendonca ;  anl  I  dj  no^  think  that  whea  a  Magistrate 
acquires  jurisdiction  after  complying  with  the  conditions  prescribed  by 
clause  (I)  of  section  145,  the  non-compliance  with  the  procedure  prescrib- 
ed by  clause  (3)  is  such  an  illegality  that  makes  it  obli^tory  upon 
this  Court  to  interfere.  No  doubt,  the  Court  ought  to  interfere,  if  pre- 
judice to  any  party  has  been  occasioned,  or  has  likely  been  occasioned, 
by  the  failure  on  the  pait  of  the  Magistrate  to  comply  with  the  procedure 
as  prescribed.  In  the  present  case,  no  such  prejudice  appears  to  have 
been  occasioned  to  any  party  :  the  parties  concerned  in  the  dispute  were 
servfd  with  the  Magistrate's  order,  and  did  appear :  and  it  was  not 
suggested  by  either  of  them  In  the  Court  below,  nor  has  it  been  sug- 
gested before  us  that  there  is  somo  other  party  concerned  in  the  dispute 
who  might  have  appeared  if  the  order  had  been  published  in  the  locality. 
And  it  is  noteworthy  that  it  was  only  after  the  order  of  the  Magistrate 
had  been  pronounced,  and  in  order  to  enable  the  petitioner  to  move  this 
Court    that  a  discovery  was  made  by  a  search  into  the  records  of  the 

(1)     (1901)  L.  R.  28  I.  A.  257  ;  I.  L.  U.  25  Mad.  61. 
(2)  I.  L  R.  2.  Calc.  23.     (3)  (1900)  I.  L.  R.  24  Uom  (527) 
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case,  that  the  order  in  question  was  not  published  in  the  locality.  In 
this  view  of  ihe  matter,  I  do  not  think  that  this  Court  is  called  upon  to 
interfere  in  this  cdsi  uader  section  15  of  the  Charter  Act,  and  I  should 
answer  the  question  referred  by  saying  that  when  a  Magistrate  makes 
an  order  determining  which  party  should  be  maintained  in  possession 
without  publishing  a  notice  under  section  145  clause  (3)  at  some  con- 
spicaous  place  at  or  near  the  subject  of  dispute,  he  acts  illegally  in  \be 
exercise  of  his  juri^  liciion  :  but  such  illegality  does  not  deprive  him  of 
jurisdiction  to  deal  with  the  case. 

Ramplllly  Jm  —1  agree  in  the  judgment  delivered  by  my  Lord  the 
Chief  .fustice. 

Pratty  Jm — I  <^lso  agr«.e  in   the  judgment  of  the  Chief  Justice. 

|loi|ilonsony  J.— So  do  i. 

Rule  discharged, 
(2G.  L,  J,  259,) 

FULL  BENCH. 

IN  TUE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 
Aug.  12    [CRIMINAL  REVISION  No  620  of  1905.]     1905. 

Present :— Sir  Francis  W.  Maclean,  K.  C.  I.  E ,  Chief  justice,  Mr. 
Justice  Qbose,  Mr.  Justice  Rampini,  Mr.  Justice  Pratt  and  Mr.  Justice 
Henderson. 

KHOSH  MAHOMED  SIRKAR  and  oruERS  r.   NAZIR  MAHOMED. 

Code  «/  Criminal  Procedure  {Act  V  of  1898)  Set.  145,  CI.  1 -Initial  order  of 
Magietrute—Orounde  of  the  exlatfuee  of  a  likelihood  of  a  breach  of  the  peace,  omieeion 
to  etate — Order,  if  defective  and  illegal— Juried ietion— High  Court,  poioer  of — Charter 
Aet'{34d'25  Vie.  c.  104)  Sec.  15— Police  report,  reference  to,  if  euhatantial  compH" 
anee  with  late. 

An  initial  order  made  by  a  Magistrate  nnder  Sec.  145,  clause  1,  of  the  Code  of 
Criminal  Procedure,  is  not  defective  because  it  is  not  self-contained  and  does  not  state 
io  express  terms  the  grounds  upon  which  he  is  satisfied  that  a  dispute  likely  to  cause 
a  breach  of  the  peace  exists  when  such  grounds  appear  in  the  Police  report  on  which 
the  ord(»r  is  founded  and  to  which  it  makes  reference. 

It  is  a  substantial  compliance  with  sub-section  1  of  sec.  145  of  the  Code  of  Crimi- 
nal Procedure  to  refer  in  the  initial  order  to  the  Police  report  upon  which  the  order 
is  based,  when  such  Polioe  report  states  grounds  of  the  existence  of  a  likelihood  of  a 
breach  of  the  peace. 
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Golurh  Chandra  y.  Kali  Charan  (1),  Dhanput  Slvgh  y,  ("halierpia  Sn^  (t\ 
approved. 

Rule  obtaioed  by  tbe  Second  Party. 

Proceedings  under  Sec.  145  of  the  Code  of  Criminal  Procedure. 

Rule  granted  by  Pargiter  and  \Voodroff%  JJ.  on  the  ground  that 
the  initial  order  of  the  Magistrate  did  not  set  out  the  reasons  on  which 
he  was  satisfied  that  a  breach  of  the  peace  was  likely. 

The  Rule  came  on  for  hearing  before  Uimpini  and  MK)kerjee,  JJ. 

Babu  Syama  Prasan^ia  Mazumdarj  for  the  Petitioners. 
Mr.  K.  Chaudhuri    and     Babu     Nagemha    Nath  Milter,  for  tbe 
opposite  party. 

Their  Lordships  referred  the  cise  to  a  Full  Bench.  The  farts  are 
fully  set  out  in  the  following 

ORDER  OF  REFERENCE. 

This  is  a  Rule  issued  by  this  Court  under  Section  15  of  tbe 
Charter,  calling  upon  the  District  Magistrate  of  Dinajpur  and  upon 
the  opposite  party  who  was  the  first  party  to  a  proceeding  under  Sac- 
tion  145  of  tho  Criminal  Procedure  Code,  to  show  cause  wbj  the 
proceedings  under  that  section  should  not  be  Eet  aside  on  tbegrooDd 
that  the  initial  order  does  not  set  out  the  grounds  on  which  the 
Magistrate  conadered  a  breach  of  the  peace  likely,  as  required  bj 
the  ruling  in  Nittyanund  Roy  Bahadur  v.  Paresh  Nath  Sen  (3). 
It  appears  that  a  report  was  submitted  to  the  Magistrate  by  the  Police 
on  the  2t^»rd  of  Jaauary  1905,  on  t^e  basis  of  which  he  drew  ap,  oo 
the  6th  Februaiy  1905,  an  order  under  Saation  145,  directing  the  parties 
to  this  Rule  to  attend  his  Court  and  to  put  in  written  statements  of 
their  respective  claims  in  regard  to  the  facts  of  actual  possession  of  the 
land  in  dispute.  The  Police  report  contains  ample  materials  to  justify 
the  conclusion  that  a  dispute  concerning  the  land  and  likely  to  caose 
abroach  of  the  pjxce  existed,  and  the  order  which  was  drawn  ap  by 
the  Magistrate  ran  in  these  terms :  ''  Whereas  it  appears  from  tbe 
Police  report  dated  <^3rd  January  190 J,  that  there  exists  a  dispute  j 
which  is  likely  to  cause  a  breach  of  the  peace  between   the  above-Damed 

(1)     (1886)  I.  L.  R.  13.  Calc.  175.  (2)    (1893)  I.  L.  R.  20C*Ic.  513. 

(3)     (1905)  9  C.W.N.  621. 
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parties  for  the  possession  of  2  bigbas  and  18  cottas  in  three  plots  of 
land"  (then  follows  a  description  of  the  land  and  the  statement  of  the 
boundaries)  *'  it  is  ordered  that  the  said  parties  do  attend,  etc  ,  "  This 
order  was  duly  served  upon  both  the  parties  and  was  also  published  by 
being  affixed  to  a  conspicuous  place  at  or  near  the  subject  of  dispute. 
The  parties  thereupon  filed  written  staiements,  in  which  they  made 
various  allegations  as  to  the  actual  possession  of  the  subject  of  dispute, 
and,  two  members  of  the  second  parly  further  alleged  that  they  had 
made  no  attempt  to  commit  a  breach  of  the  peace.  No  objection  was 
taken  by  any  of  the  partifs  that  the  initial  order  which  had  been 
served  upon  them  was  defective,  because  it  omiUed  to  state  specifically 
the  grounds  upon  which  the  Magistrate  was  satisfied  that  a  dispute 
concerning  the  land  and  likely  to  cause  a  breach  of  the  peace  existed. 
The  Magistrate  then  enquired  into  the  question  of  possession  in  the 
manner  provided  by  clause  (4)  of  Section  145,  upon  evidence  adduc- 
ed by  b^ththa  parties,  and  on  the  6'.h  June  1905,  made  an  order 
under  clause  (G)  of  the  section  in  favour  of  the  first  party.  The 
second  party  thereupon  moved  this  Court  and  obtained  the  Rule  which 
is  now  under  consideration. 

It  has  been  argued  by  the  learned  Vakil  who  appears  in  support 
of  this  Rule,  that  the  initial  order  drawn  up  by  the  Magistrate  does 
not  state  the  grounds  upon  which  he  was  satisfied  that  a  dispute 
likely  to  cause  a  breach  of  the  peace  existed  concerning  the  land, 
that  the  omission  to  state  such  grounds  has  the  effect  of  rendering 
null  and  void  the  entire  proceedings  and  takes  away  his  jurisdiction 
to  make  the  final  order  under  clause  (6),  and  that  consequently  it  is 
obligatory  upon  this  Court  to  interfere  under  Section  15  of  the 
Charter  and  set  aside  the  proceedings  as  held  without  jurisdiction. 
In  support  of  this  position,  reliance  is  placed  upon  the  cases  of 
Moheah  Sowar  v.  Narain  Bag,  (1)  Nittyanund  v.  Paresh  Nath,  (2) 
Sital  Mondul  v.  Raiani  Kanto,  (3)  and  Bcpin  Behari  v.  Nogendra 
Kumar,  (4)  which  are  all  decisions  under  Act  V  of  1898.  Reference 
is  also  made  to  Oohind  Ghunder  v.  Ahdool  Kayady  (5)  which  was 
decided  under  Section  530  of  Act  X  of  1872  and  Queen-Empreas  v. 
Gohind  Chandra  (6)  which  turned   upon  the  constniction   of   Section 

(1)    (1900)  I.  L.  R.  27  Calc.  981.  (2)    (1905)  9  0.  W.  N.  621. 

(3)     (1905)  Cr.  Rev.  311  of  1905.  (4)    (1905)  Cr.  Rev,  446  of  1905. 

(5)    (1881)  I.  L.  R.  G  Calc.  835.  (6)    ( 1803)  I.  L.  R.  20  Calc.  520. 
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145  of  Act  X  of  1882.  Our  attention  id  also  invited  to  the  case  o{ 
Nusserwanjee  v.  Meer  hlynoodeen,  (I)  as  an  authority  for  the  pro- 
position that  wherever  jurisdiction  is  given  to  a  Court  by  Statute  aod 
such  jurisdiction  is  only  given  upon  certain  specified  terms  contained 
in  the  Statute,  these  terms  must  be  complied  with  in  order  to  create 
and  raise  the  jurisdiction,  and,  if  they  be  not  complied  with,  the 
jurisdiction  does  not  arise.  It  is  further  argued  upan  the  authority 
of  Queen  v.  Bholanath  Se»,  (2)  that  criminal  proceedings  are  bad 
unless  they  are  conducted  in  the  manner  prescribed  by  law,  and  if 
they  are  substantially  bad  in  themselves,  the  defect  is  not  cured  by 
any  waiver  or  consent  of  the  prisoner.  It  is  contended  on  the  other  hand 
by  the  learned  Counsel  who  appears  to  show  cause,  that  inasmuch  as  the 
Police  report  contained  ample  materials  to  satisfy  the  Magistrate  that  there 
was  a  likelihood  of  a  breach  of  the  peace,  it  was  s'lfficient  compliance  with 
the  law  for  the  Magistrate  to  cite  it  as  the  ground  of  his  proceeding 
on  which  he  was  satisfied  that  a  dispute  within  the  terms  of  Section 
115  existed.  In  support  of  this  proposition,  reliance  is  placed  upon 
the  cases  of  G duck  Chandra  v.  Kali  Charan,  (3)  md  Dhanput  Singk 
V.  Chatter  put  Singh  (4).  It  is  further  argued  that  assuming  that  the 
initial  order  did  not  contain  a  specific  statement  of  the  grounds,  the 
order  was  at  most  defective  in  form  and  such  defect  neither  affected 
the  jurisdiction  of  the  Court  nor  amounted  to  an  illegality  sufficient 
to  vitiate  the  proceedings,  and  that  it  was  at  most  an  irregularity  which 
has  not  prejudiced  either  of  the  parties.  In  support  of  this  proposition, 
reference  is  made  to  the  case  of  Sabid  Mondul  v.  Lakshmi  Mondul 
(5).  It  is  also  contended  that  it  is  not  obligatory  on  this  Court  to 
exercise  a  its  extraordinary  jurisdiction  under  the  Charter,  as  no  suggestion 
is  made  of  any  failure  of  justice  by  reason  of  the  alleged  defect  in 
the  initial  order ;  in  support  of  thiH  contention  the  learned  Counsel 
invites  our  attention  to  the  cases  of  Drobo  Moyee  v.  Bipin  Mundid, 
(6)  and  Shoovanhnrry  v.  Dicarha  Nath,  (7).  After  a  careful  exa- 
mination of  the  urgu.nonts  addressed  to  us  on  both  sides  we  are  of 
opinion  that  iIjo  contentions  advanced  on  bahalf  of  the  petitioner, 
though  supported  lo  some  extent  by  some  of  the  authorities  relied  upon, 
are  not  well  founded  on  principle  and  ought  not  to  prevail. 

(1)    (1865)  6  M.  T.  A,  155.  (2)     (1876,  I.  L.  Pv.  2.  Calc  23. 

(3)     (18861  I    L  l:.  13.  Calc.  175  (4)     (1893)  I.  L.  R.  20  Calc.  513. 

(5)     (1902)  7  C   W.  N.  5'J9.  ,      (6)    (1868)  10.  W.  R.  6. 

(7)    (lb76)25W.  R.311. 
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The  first  ground  urged  on  behalf  of  the  petitioner  in  support  of 
the  rule,  is  that  the  initial  order  is  substantially  defective,  because  it 
does  not  contain  a  statement  ol  the  grounds  upon  which  the  Magis- 
trate was  satisfied  that  a  dispute  likely  to  cause  a  breach  of  the  peace 
existed,  and,  as  authorities  for  this  position  wo  are  referred  to  MohefHi 
Smear  v.  Narain  Bag,  (!)  Nittyanund  v.  PaveBh  Nalh,  (2)  and 
Shal  Mandal  v.  Rajani  Kanto  (:)).  If  the  learned  Judges  who 
decided  these  cases  intended  to  lay  it  down  as  a  hard  and  fast  rule 
of  law,  that  the  initial  order  is  defective  because  it  is  not  self-contain- 
ed and  does  not  state  in  express  words  the  grounds  which  may 
appear  in  the  Police  report  on  which  the  order  is  founded  and  to 
which  it  makes  reference,  we  are  unable  to  accept  any  such  rule. 
It  appears  to  us  that  the  view  taken  in  the  casas  of  Dhanput  Singh  v. 
Chatterput  Singh,  (t)  Qolu^k  Chandra  v.  Kali  Charan,  (5)  and 
Gohind  Chunder  v.  Ahdool  Saijad,  i6)  namely,  that  a  reference  by  a 
Magistrate  in  the  initial  order  to  a  Police  report  which  clearly  seta 
out  the  probability  of  a  breach  of  the  peace,  is  a  sufficient  statement 
of  the  reasons  for  his  baing  satisfied  of  the  existence  of  a  dispute 
likely  to  cause  a  breach  of  the  peace,  is  more  reasonable.  We  are 
inclined  to  hold  that  in  determining  whether  a  particular  initial  order 
is  defective  or  not,  we  ought  to  look  to  its  substance  rather  than  to  its 
form,  and  although  a  reference  to  any  other  document  ought  not  to 
be  necessary  to  ascertain  the  grounds  upon  which  the  Magistrate >a8 
proceeded,  yet  it  does  not  follow  that  the  Police  report  ought  not  to  be 
taken  as  part  of  the  proceeding  and  by  reference  incorporated  with  it. 
No  doubt  if  the  Police  report  itself  does  not  disclose  any  ground  for 
holding  that  there  is  a  likalihood  of  a  breach  of  the  peace,  the  position 
would  be  different.  But  where,  as  in  the  present  case,  the  Police  report 
seU  out  sufficient  grounds  and  is  expressly  referred  to  in  the  initial 
order  by  the  Mas?istrate.  we  would  hold  that  such  order  sufficiently 
fulfils  the  requi  rem  ants  of  the  law.  The  cslsq  ot  Nitttjanund  v.  Paresh 
Nath,  (2)  is  not  really  opposed  to  this  view,  because  in  that  case  not 
only  had  the  Magistrate  not  set  out  in  the  order  the  grounds  upon  which 
he  was  satisfied,,  but  he  had  referred  to  the  result  of  a  local  enquiry 
held  by  himself,  of  whijh  there  was  no  report,  so  that  there  were  no 
materials  on  the  record  which  could   show   what   were  the  grounds  upon 

(1)    (1000)  I.  L.  R.  27  Calc.  931.  (2)     (1905)  9.  C.  W.  N.  621. 

(3)    (1905)  Cr.  Rev.  No.  311.  of  1905.        (4)     (1893)  I.  L.  R.  20  Calc.  513. 

(6)  (1886)  I.  L.  R.  13  Calc.  175.  (6)    (1881)  I.  L.  R.  6.  Calc.  835. 
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which  the  Magistrate  bad  proceeded.  It  does  not  appear  to  us  possible, 
however,  to  reconcile  the  other  cases,  which  were  placed  before  ns  and 
we  are  inclined  to  follow  the  cases  of  Oolueh  Chandra  v.  Kali  Charan 
(1)  and  Dlianput  Singh  v.  Chatterput  Singh,  (2)  and  to  dissent  from 
the  view  taken  in  the  case  of  Mohesh  Sowar  v.  Narain  Bag{3).  As  to 
this  last  mentioned  case,  it  may  be  pointed  out  that  the  language  used 
in  the  judgment  is  perhaps  more  general  than  was  absolutely  necessary 
under  the  circumstances  disclosed  in  the  report,  for  the  initial  order 
not  only  did  not  coataia  a  statement  of  the  grounds,  but  aid  not  even 
state  the  information  upon  which  the  Magistrate  was  proceeding,  as  it 
ought  to  have  done  according  to  the  cases  of  Tarini  Charan  v.  Amulya 
Ralan,  (4)  and  Manik  v.  Azimuddi,  (5). 

The  second  ground  urged  on  behalf  of  the  petitioner  in  support  of 
the  rule  is  that  the  omission  to  state  in  the  initial  order  the  grounds 
upon  which  the  Magistrate  is  satisfied  that  a  dispute  likoly  to  cause  a 
breach  of  the  peace  exists,  vitiates  the  order,  renders  null  and  void 
the  whole  of  the  subsoqaent  proceedings,  and  takes  away  his  juris- 
diction to  make  the  final  order  under  clause  (6).  This  contention 
would  seem  to  receive  ao  03  support  from  the  lang in ge  of  the  decisions 
in  the  cases  of  Mohesh  Soicar  v.  Narnin  Bag,  (3)  NUtyammd  v.  Pareth 
Nath  (6)  and  Bepin  Behari  v.  Nagendra  Kumar  (7).  We  are  unable, 
however,  with  all  respect  for  the  learned  Judges  who  decided  thew 
cases  to  adopt  this  view  as  well  founded  on  principle.  It  app3ar8  to 
us  that  the  view  advanced  on  behalf  of  the  petitioner,  does  not  sufficient- 
ly recognise  the  distinction  between  the  elements  which  are  essential 
for  the  foundation  of  jurisdiction  and  the  mode  in  which  such  juris- 
diction has  to  be  exercised.  As  we  have  dealt  with  this  matter  in  our 
Order  of  Reference  to  a  Full  Beach  in  the  c?me  ot  Sukhlal  SJuikhY. 
Tara  Chand  Ta  (8)  it  is  n  it  necessary  to  repeat  here  our  views  on  the 
subject.  It  is  clear  that  [a  order  to  give  jurisdiction  to  a  Magistrate 
to  take  proceediogs  und  )r  Section  115,  it  is  essential  that  he  should 
be  satisfied  that  a  disput3  likely  to  cause  a  breach  of  the  peace  exists, 
and  such  dispute  must  refer  to  land  or  water  or  the  boundaries  thereof 
lying  within  his  local  jurisdiction.  If  these  elements  exist,  the  Magist- 
rate  is  entitled   to   exercise   his  jurisdiction,   and    the   first  step  is  the 

(1)  (1886)  I.  L.  R.  13  Calc.  175.  (2)  (1893)  I  L.  R.  20  Calc  513. 

(3)  (1900)  I.  L.  R.  27  Calc.  931.  (4)  (1893)  I.  L.  R.  20  Calc.  867. 

(5)  (1902)  6  C.  W.  N.  923.  (6)  (1905)  9.  C.  W.  N.  621. 

(7)  Cr.  Rev.  No.  445  of  1905»  (8)  (1905)  2  C.  L»  J.  241* 
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recording  of  the   initial   order,   the  contents   of   which  are  specified  in 
the   first   clause  of  Seclioa    H5.     If   the   order   do33  not  strictly  comply 
with  the  requiremsQis   of   the   Siciion,    because   it   does   not  contain  a 
statement  of     the     grounds   upon   which   the  Magistrate  is  satisfied,  it 
is  no  doubt  defective,  but  we  are  unable  to  appreciate  the  grounds  upon 
which  it  is  coatendel    that   suoh   defective   order  is  one  made  without 
jurisdiction.     This  argamjnt  appears   to  us  to  be  based  upon  the  fallacy 
that  a  Court   his  juris  liction   only   to   make  a  correct  order  and  when 
it    happens   to   make  au   order  which   is   incorrect   or   defective,  it  acts 
without  jurisdiction;  su;li   a    view  can   hardly  ba  maintained  after  the 
decision  of  the  Judicial  Committoe  in  the   case  of  Malkavjun   v.  Narhari 
(I).     Considerable   reliance  was.  placed    by   the   learned    Vakil   for    the 
petitioner  upon  a  pxssa^e   from  tha   judgmant  of  tho  Jutlicial  Committee 
in  Nu8Bevwa7ijee  V.  Meev   Mynoodecn,   {2)    in    which  the  principle  is  laid 
down   that   wherever  jurisdiction   is   given   to   a   Court   by   an   Act  of 
Parliament  or  by  a   Regulation   in   India,    and    such  jurisdiction  is  only 
given  upon  certain   specifiad    terras   contained    in  the  Regulation  itself, 
it  is  the  universal  rule  that   thei?o  terms  mast    be  cuii plied  with  in  order 
to  create  and   raisa   the   juris  lietion,    for  if  thfv  h»  not  complied  with, 
the  jurisdiction   doi»s  not  arisa.     In   our   opinion  this  principle  does  not 
further   the  contention   of   tho    petitioner   and  has  no  application  to  the 
facts  of  the  present  casa.     It  is  obvious  that    the  teruH  upon  which  juris- 
diction is  given  to  the  Magistrate  to  take   proceedings  under  Section  145, 
hive  baen  complied  with,   inasmi'^h   as  the   Mi^Istrato   was  satisfied   of 
a  likelihood  of  a  breach  cf  the  peace   by  reason  of  a  dispute   relating 
to  land  within  his  territorial  Jurisdiction  ;  the  only  question   is  whether 
such  jurisdiction   having   been   created  and    raised,    he  has  exercised  it 
in  the  manner  prescribed   by  the  Statute.     That  this   distinction  is  well 
founded,    will  appear  clearly   from  a  closer   examination   of  the  circum- 
stances of  the  case  before  the  Judicial   Committee,   which  turned    upon 
the  construction  of  Bombay   Regulation  VII  of  1827.     By  that  Regula- 
tion, jurisdiction   was  conferred   upon   the   Civil   Courts   to  deal  with 
arbitration  awards  made  out  of  Court,   provided  the  reference  to    arbit- 
ration and  the  award  complied  with  certain  conditions   minutely  detail- 
ed in  the  Regulation  itself.     One  of  these  conditions  was  that  th«  agree- 
menc  of  reference  should  specify   the  time   for  completion  of  the  award. 
An  agreement  of  reference  to  arbitration  was  made,   which   contravened 
this  condition  and  specified  no  time   within  which  the  award  was  to  be 

(1)  (1900)  L  L.  R.  25  Bom.  337.  (2)  ( 1865)  6  M.  I.  A.  131  (155). 
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made.     It  was  held  by  their  Lordships  of  the  Judicial  Committee  tbat 
an  award   made  upon  such   a  reference   was  not  an  award   which  the 
Civil  Court  could   deal   with   under   the   R^nrulation,    bdcause  the  Cml 
Court  had  been   given   jurisdiction   over  awards  made  under  a  specified 
condition  and  the   award  ia  s^jit   was   not  an  award   of  that  description. 
That  was,   therefore,    a  caj?  wliic^h  stojd  on  an  entirely  different  ground 
and  has  no  analogy  to  the  case  now  before  U3.     We  are  consetjuentlv  un- 
able to   hold   that  the  omission   to  stata    the  grouads  in  the  initial  order 
makes   it  an  order  without  jurialiction   so   as   to   invalidate  the  whole 
proceedings.      It   is  arga^i,    h).V3  7c)r.    by    the   learael   Vakil  for  the 
p3titioner  that  in  any  event,    th3   omission   to  state   the  grounds  in  the 
initial   order,   am)unt3   to  an  ilhgality  sufficient   to   render   null  and 
void  the  subseqaent   proceeiings.   and,   in   support  of  this   coatencion, 
reliance   is   placed   up3n   the   decisioa   of   the   Ju  licial    Cjmmittee  in 
Suhrahmania     Iyer    v.     Kiruj    Emperor,     (I).         We    are     uaible  to 
hold  thit  the   principle  of   that   decision   has   any   application  to  the 
circa mstancas  of  the  case   before   us.     In  that   casa   an   accussi  parson 
was  charged    with   forty-one  aot5»   extealing  over  a  period  of  two  years 
in    contravention   of   the    provisions   of   S action   23i   of   the   Criminal 
Procedure  Code,    which   provides   that  a   parson  may   ba    tried  at  one 
trial  only  for  three  offences  of  the   same   kind,    if  committed  within  a 
period  of  twelve   months.      Their   Lordships,   after   pointing  out  the 
policy   which   underlies   Section   234,   observed    that   the   disobedience 
to  an  express   provision  of  this  character  as   to   the  mode  of  trial  is 
not    a    mere  irregularity,     but    an  illegality.     The  decision  of  their 
Lordships  recognises  the  distinction   between  an   irregularity  and  an 
illegality  and  cannot  ba  treated  as  an  authority  for  the  proposition  that 
non-  compliance  with  every  rule  of  procedure  amounts  to  an  illegality 
sufficient   to   invalidate   the   proceedings.     Indeed,   the   Code  of  Crimi- 
nal   Procedure    expressly   recognises   that    such   non-compliance  maj", 
in  some   instances,   come   within   the    description     of    error,  omission 
or  irregularity.     The  question,   therefore  must    necessarily   arise,  when 
the  jurisdiction  of  a   Court   is   exercised,    not   strictly   in   accordance 
with  the  mode  described   by  th9  Statute,   whether   the    defect  amounts 
to    an    irregularity   or   illegality  ;   and    the    answer    to    the    question 
in  any   particular  case   depends    upon   the   object    and   character  of 
the  rule   which   has    been    contravened.     Now   the   object   of   requirr 
ing  a  statement    of  the  grounds    in   the   initial  order  is  obviously 

(1)    (1901)  I.  L.  R.  25  Mad.  61. 
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to  inform  the  parties,  against  whom  proceedings  are  instituted,  of 
the  reasons  which  have  induced  the  Magistrate  to  take  action,  and 
thus  to  enible  them  to  make  their  defence  properly.  When, 
therefore,  an  initial  order  has  been  recorded  without  a  statement  of 
the  reasons  and  has  been  duly  served  upon  the  parties,  if  they  find 
any  difficulty  in  preparing  their  defence  l)y  reason  of  this  vagueness 
in  the  order,  it  is  open  to  them  to  apply  to  the  Magistrate  for  a  state- 
ment of  the  grounds  or  to  ask  him  to  amend  the  order.  If,  how- 
ever, the  parties  do  not  feel  any  difficulty  owing  to  the  omission  of 
the  grounds  in  the  initial  order,  and  adduce  evidence  in  support  of 
their  respective  cases,  it  is  diffi^ul*  to  see  upon  what  principle  it 
can  be  asserted,  that  the  defect  in  ths  order  is  an  illegality  which 
vitiates,  the  whole  of  the  proceedings.  It  is  suggested  indeed  by  the 
learned  Vakil  for  the  petitioner  that  if  the  initial  order  is  defective 
the  final  order  becomes  void  by  reason  of  Section  530,  Clause  (j) 
of  the  Criminal  Procedure  Code,  which  provides  that  i' any  Magis- 
trate, not  being  empowered  by  law  in  this  behalf  makes  an  order 
under  Chapter  Xll  (which  includes  Section  145),  his  proceedings 
shall  be  void.  This  argument  seems  to  us  to  be  obviously  unsound 
for  as  was  pointed  out  in  the  case  of  Raj  Mohan  v.  Prosimno  Chandra 
(I)  Section  530,  Clause  (;)  refers  to  a  case  where  a  Magistrate. is  not 
competent  by  virtue  of  the  position  he  holds,  or  powers  vested  in  him 
to  try  a  case  of  the  character  referred  to  in  Section  145.  On  the  whole, 
therefore,  we  are  inclined  to  take  the  view  that  the  omission  to  state 
the  grounds  in  the  initial  order  does  not  make  the  order  one  without 
jurisdiction,  nor  does  it  amount  to  an  illegality  which  vitiates  the  whole 
proceedings  ;  but  such  omission  is  an  irregularity  for  which  this  Court  may 
be  rightly  invited  to  set  aside  the  proceedings,  if  it  is  shown  that  it  has 
operated  to  the  prejudice  of  any  of  the  j)arties.  This  view  appears  to  re- 
ceive some  support  from  the  decision  in  Sahid  Mondul  v.  Lakshmi  Mondul 
(2).  It  is  not  suggested  in  the  case  now  before  us  that  either  of  the 
parties  was  placed  at  a  disadvantage  by  reason  of  any  defect  or  vague- 
ness in  the  initial  order,  and  we  are  not  prepared  to  hold  that  in  a 
case  of  this  description,  the  proceedings  which  appear  to  be  sub- 
stantially right,  should  be  set  aside  by  this  Court. 

The  third  and  last  point  which  requires  consideration  is  whether, 
assuming   that   the  initial  order   is  defective  and  that  such  defeat  has 

(1)  (19U1)  5  C.  W.  N.  686.  (2)    (1902)  7  C.  w.  N.  390. 
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affected   the  jurisdictloa  of  the   Magistrate,   it  is  obligatory  upon  this 
Court  to  interfere  uader  section  15   of  the  Charter.     The  learned  pleader 
for   the   petitioner  contdnda   that   this   questio  i  ought   to  be  answered 
in  the  affirmative  and  the  cases  of  Moheah  Soicjr  v.  NaraiJi  Bag  (1)  and 
Nittyanund  v.  Paresh  Nath  (2)  do  appear   to  lend   some  support  to  bis 
argument.     If  however   the  learned   Judges   who  decided   these  cases 
inteuded   to  lay   down   any   general   rule,   we   regret   we  are  unable  to 
adopt  it.     Any   such     general    rule     moreover    would   be   inconsistent 
with  a  series  of  cases    in   this  Court.     Thus,  the  cases  of  Drobo  Moyec 
V.   Bipin   Mundid   (3)  and  Shoovanlcury  v.  Dtcarka  Nathj  (4)  go  to  show 
that   this   Court   will   not  exercise   its  extraordinary  powers  of  interfer- 
ence under  the  Charter   unless   it  is  shown  that  there  has  been  a  capital 
error  in  the  juJ^ineat  of  the  Court   below  and  further  that  the  applicant 
has  entitled  himself  to  the   special   interference  of  the  Court.     This  view 
is  consistent  with  the  case  of  Jatjomohan  v.  Ram  Kumar  (5)  upon  which 
some  reliance   was   placed    by   the   petitioner.     No  doubt  our  discretion 
must   be  exercised    upon  judicial   principles;    but   where  the  language 
of  the  Statute  itself   is   perfectly    general   we   do   not   think  that  our 
discretion  ought  to    bo   crystallized,   as   would    be  the  case,  if  definite 
rules  were  laid  down  for   tlio  exercise  of  our  discretionarr  power  in  a 
particular  class  of  cases.     In  our  opinion,  the  power  of  superintendence 
which  tuis  Court  possesses   under,  the  Charter,  should  be  exercised  with 
regard   to  all  the  circumstances  of  each   particular   matter,  and  this 
judicial  discretion  ought,   as  far  as  practicable,  to  be  left  untmrnmeHed 
and  free  so  as  to  be  fairly  exercised  according  to  the  exigencies  of  each 
individual  case.     Now,   in  the  case   before  us,   there  ia  no  suggestion 
that  either  party   to  the  proceedings  has  been  in  any  way  prejudiced 
by  r^^ou  of  the  alleged  defect   in  the  initial  order.     On  the  other  hand, 
it  is.  suggested   with  considerable  force   that  if  the  proceedings  are  set 
aside  by   this  Court  and  fresh  proceedings  have  to  he  instituted,  the 
party  who  is  now  the  successful  litigant  may  find  himself  at  a  consider- 
able disadvantage,   because   in  a  proceeding    under  Section  145  the 
Magistrate  has  to  determine  the  question  of  possession  with  reference  to 
the  circumstances  as   they  exist  on   tLe  date  of  the  initial  order  or,  in 
case  of  forcible  dispossession,  within  two  months  next  before  such  date, 
he  has  to  determine  the  question  of  possession  as  it  existed  immediately 

(I)    (1900)  I.  L.  R.  27  Calc.  981.  (2)     (1905)  9  0.  W.  N.  621. 

(3)     (1868)  10  W.  R.  6.  (4)    a876)25  W.  R.  341. 

(5)    (1901)  I.  L.  R.  28  Gale.  416* 
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before  dispossession.  If,  therefore,  the  party  who  has  now  lost  has 
gained  possession  between  the  date  of  the  initial  order  and  the  present 
time,  he  will  have  the  benefit  of  such  possession  when  the  next  pro- 
ceedings are  commenced.  We  are  convinced  that  in  the  present  in* 
stance,  at  any  rate,  the  interference  of  this  Court  is  not  demanded  in 
the  interests  of  justice  and  in  our  opinion  this  Rule  ought  to  be 
discharged.  As,  however,  we  dissent  from  the  view  of  the  law  taken 
in  the  cases  which  we  have  discussed  at  length  under  Rule  1,  Chapter 
V  of  the  Rules  of  this  Court,  we  refer  this  case  to  a  Full  Bench  and 
propound  the  following  questions  for  decision  : 

1.  Where  an  initial  order  made  by  a  Magistrate  under  Section 
145,  Clause  1  of  the  Criminal  Procedure  Code,  is  defective  because  it 
is  not  self-contained  and  does  not  state  in  express  terms  the  grounds 
upon  which  he  is  satisfied  that  a  dispute  likely  to  cause  a  breach  of  the 
peace  exists,  when  such  grounds  appear  in  the  Police  report  on  which 
the  order  is  founded  and  to  which  it  makes  reference. 

2.  Whether  when  an  initial  order  made  by  a  Magistrate  under 
Section  145,  Clause  1  of  the  Criminal  Procedure  Code,  does  not 
contain  a  statenient  of  the  grounds,  such  order  ought  to  be  treated 
as  made  without  jurisdiction  or  as  an  illegal  order  which  vitiates  the 
whole  of  the  subsequent  proceedings  and  renders  void  the  final  order 
under  Clause  (6)  of  that  section  ;  or  whether  such  a  defective  order  is 
an  irregularity  in  the  exercise  of  jurisdiction  by  the  Magistrate,  not 
necemsarily  vitiating  the  subsequent  proceedings  but  justifying  the  interr 
ferenoe  of  this  Court,  if  it  is  shown  that  either  party  has  been  prejudic- 
ed by  reason  thereof. 

3.  Whether,  when  the  interference  of  this  Court  is  invited  under 
Section  15  of  the  Charter,  it  is  obligatory  upon  the  Court  to  interfere 
in  any  particular  class  of  cases,  for  instance,  where  a  Subordinate 
Court  has  made  an  order  without  jurisdiction  or  acted  illegally  in 
the  exercise  of  its' jurisdiction,  or  whether  the  exercise  of  the  dis- 
cretionary powers  of  this  Court  should  depend  upon  all  the  circumstances 
of  each  individual  case  brought  before  it. 

The  case  was  then  argued  before  the  Full  Bench. 

Mr.  Sifiha  (with  him  Babu  Shyama  Proaanna  Mazumdar)  for  the 
Petitioners: — 

It  is  the  compliance  with  all  the  particulars  set  forth  in  Sec.  145, 
Cr.   P.  0:)de,  that  gives  the  Magistrate  jurisdiction;  otherwise    the 
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jurisdiction  does  not  arise.  It  is  a  special  jarisdictioB  conferred 
upon  Magistrates  by  the  Statute.  The  intention  of  the  Legishtiire 
is  clear  upon  this  point.  In  this  connection,  see  Queen  v.  Runjeet 
Malla  (I),  Harvey  v.  Brice  (2),  Kashi  Kiahove  Roy  v.  Tarini  Kant 
Lahiri  (3),  Elahee  Neicuz  Khan  v.  Suhurunnissa  (4),  R.  v.  OmiHo 
tJadi  Jha  (5),  Eishoree  Mohun  Roy  and  others,  Petitioners  (6),  Gour 
Mohun  Majee  v.  Dooluhh  Majec  (7),  Mtinglo  v.  Durga  Narain  (8). 
In  tlie  matter  of  Kumud  Narain  (9),  In  the  matter  of  Cobind  Chan- 
der  (10),  In  the  matter  of  Kali  Kristo  Thakur  (11)  and  Ohhoy 
Chandra  v.  Mohamed  Sahir  (12).  See  also  Schedule  V  Form  22  of  the 
Code  of  Criminal  Procedure. 

Mr.  K,  Cliaudhury  and  Babu  Nagendra  Nath  Mitter  for  the 
opposite  party. 

The  Advocate-'lencral  {Hon  lie  Mr,  O^Kinealy)  for  the  Crown, 

The  Oppositc-parly  and  the  Crowa  were  not  called  upon. 

The  following  judgments  were  delivered  : — 

Maol^ail,  0«  J«— 'i'he  first  question  submitted  on  this  reference 
is  •*  wheth«»r  an  initial  order  made  by  a  Magistrate  under  section 
145,  clause  1  of  the  Criminal  Procedure  Code,  is  defective  becanse 
it  is  not  self-contained  and  does  not  state  in  express  terms  the 
grounds  upon  which  ho  is  satisfied  that  a  dispute  likely  to  cause 
a  breach  of  the  peace  exists,  when  suoh  grounds  appear  in  the  Police 
teport  on  which  the  order  is  founded  and  to  whici  it  makes  re- 
ference.'' In  my  opinion,  that  question  ought  to  be  answered  in  the 
negative,  namely,  that  it  is  not  defective.  The  case  has  been  very 
fully  dealt  with  by  the  referring  Judges,  and  I  do  not  think  I 
can  usefully  add  anything,  either  to  their  reasonn  or  their  condooon. 
I  concur  in  that  conclusion.  There  has.  to  my  mind,  been  a  sub- 
stantial compliance  with  subsection  (I)  of  Sec.  145.  No  doubt  there 
is  a  difference  of  judicial  opinion  upon   that   point,   but  on  the  whole, 

(1)     (1865)  2.  W.  P.  Cr.  31.  (2)  (1865)  4  W.  R.  Cr.  26. 

(3)     (1869)  3.  B.  L.  R.  App.  Cr.  76.  (4)  (1866.^  5.  W.  R.  Cr.  14. 

(5)    a866)  1.  I.  J.  (N.  S.)  399.  (6)  (1873)  19.  W.  R.  Cr.      . 

(7)     (1874)  22.  W.  R.  Cr.  81.  (S)  (1876)  25.  W.  Cr.  7  . 

19)    (1878)  I.  L.  R.  4.  Calc.  650.  (10)  (1881)  I.  L.  R.  6.  Calc.  885; 

(ll)(1881)I.L.R.7.0alc.46.  (12)  (1883)  I.  L.  R.  10..Cal^  78. 
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I  ihink  thut  the  view  taken  ia  the  latter  cases  Goliiek  Chandra  v. 
KaliCharan  (I)  and  Dhanpiit  SlrKjlt,  v.  Chattevput  Slngli  (2)  ought 
to  prevail.  I  would,  therefore,  answer  the  queBlion,  as  I  have  said, 
in  theji€gative.    That  being  so  iho  other  two  questions  do  not  arise. 

Al|€^^f  «l«— I  entirely  agree  with  the  judgment  which  has  just 
been  delivered  by  my  Lord.  I  would  only  add  that  the  proceed- 
ing drawn  up  by  the  Magistrate  refers,  in  express  terms,  to  the 
Police  report,  and  that  Police  repor;  sets  Out  suflSoient  grounds 
showing  tbat  there  was  a  likelihood  of  a  breach  of  the  peace. 
And,  as  I  read  the  proceeding  of  the  Magistrate,  it  ia  substantially 
to  the  effect  that  be  is  satisfied  upon  sttch  Police  report  that 
tbere  is  an  imminent  danger  of  a  breach  of  the  peace.  In  this  view 
of  the  mftiter^  I  am  of  opinion  ihat  there  was  a  substantial  compliance 
by  the  Magistrate  with  the  requirements  of  Clause  ].,  Section  1^5 
of  the  Code  of  Criminal  Procedure. 

Ranirtllly  J.-~I  agree. 

Ph^tty  J.— I  agree. 

HendePJOn.  J.-I  also  agree.  r>  ,    ,.    , 

Eule  diHcharged, 


(i  cV.  L.   R,  115.) 
IN  THE  COURT  OF  JUDICIAL  COMMISSIONER.  CENTRAL 

PROVINCES. 
Jil»e  Si      [CRIMINAL  APPEAL  No.  51  of  1905. J       1905. 
Present :— S.  Ismay,  Esquire,  I.  C.  S.,  C.  S.  I. 
LOCAL  GOVERNMENT  v.  GOVIND  RAO  DESHMUKU. 

I'ks  definition  of  *  factory  '   in  the  Indian  Factories  Act,  i557,  explainlBd. 

The  accused  was  summoned  for  neglecting  to  set  up  the  notice 
required  by  section  10,  c'ub-seciion  (1)  oi  the  Indian  Factories  Act, 
1881.  He  pleaded  that  his  ginning  machine  was  not  a  '  factoi7  * 
within  tb(9  meaning  of  section  2  of  the  Act,  because  it  had  not  been 
worked  for  four  months  during  the  preceding  year.  The  Magistrate 
arbitrarily  construed  the  term  year  as  meaning  '  the  working  year  of 
the  gins  commencing  with  the  rains  and  ending  wiih  the  hot  weather.* 
He  found  that  during  the  period  intervening  between  the  30th  Novem- 
ber 1903  and  the  10th  May  1904  the  gins  were  at  work  for  80  days 
il)    tl836)  L  L.  R.  13  Calc.  175.  (2)    (1893)  L  L.  R.  20  Cilc.  513. 
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only  and  that  they  did  not,  therefore.  faU  within  the  definition  of  a 
factory.  Accordingly  the  accused  was  acquitted  and  against  this  orfcr 
of  acquittal  an  appeal  has  been  preferred  by  the  Local  Governnient. 

In  order  to  constitute  a  factory  certain  processes  must  Ife  cnried 
on  *for  not  less  than  four  months  in  the  whole  in  any  one  year.' 
There  appears  to  be  nothing  repugnant  in  the  subject  or  ccmtezi  and 
therefore  under  section  4  of  the  General  Clauses  Act,  1897,  the  tenns 
« month '  and  '  year '  mean  respectively  a  month  and  a  year  reckon- 
ed according  to  the  British  cileadar.  What  therefore  the  prosecntiom 
had  to  prove  in  the  presant  ca33  wji3  that  during  some  one  year 
flinning  operations  had  been  carried  on  for  not  less  than  four  mooths. 
If  this  were  proved  then  the  requirements  of  the  definition  woald  be 
complied  with  and  the  factory  would  continue  to  be  a  factory  notwitk- 
Btandingthat  in  subsequent  years  it  might  not  be  working  for  tha 
requisite  time. 

From  what  date  the  year  is  to  ba  reckoned  is  not  altogether  dear. 

Under  the  English  Companies  Act,  1862,  the  annud  list  ofmemben 

and  the  general  meetings  are  to  be  sent  or  held  'once  at  least  in  eveiy 

'  and  it  was  held  by  the  learned  Judges  in  Oibaon  v.  Bariam  (1) 

^iTtthe  expression  'year'  m^ans  the  period  of  time  from  the  ist 

V  to  the  Slat  December,  not  a  period  of  12  calendar  months 

ciculated  from    the  registration  of  the  Company.    It  seems  to  me, 

that  the  year  may  more  conveniently  be  deemed  to  commenoe 

f^^^Ihe  date  on  which  the  premises  are  occupied.    After  four  moatlis 

7  continuous  occupation  the  premises  constitute  a  factory,  and  the 

•      referred  to  in  section  14  of  the  Act  must  be  sent  within  one 

Zo^^  from  the  date  on  which  the  factory  is  so  constituted. 

As  the  judgment  of  the  Magistrate  proceeds  upon  a  misconception 
astotham3aning  ot  the  Act,  the  order  acquitting  the  accused  U»« 
aside  and  there  wiU  be  a  new  trial. 

Counsel  for  the  Crown-Mr.  P.  S.  Kotwal,  Barrister^t-Law. 
Counsel  for  the  Accused-Mr.  V.  B.  PandU,  Batrister^it.Uw. 

(1)    44L.J.  M.C.81. 
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(I  N.  L.  B.,  18.) 

IN  THE  COURT  OF  JUDICIAL  COMMISSIONER,  CENTRAL 

PROVINCES. 
Oct.  26    [CRlAtlNAL  REVISION  No.  288  op  1904]    1904. 
Prewne;— S.  Ismay,  Esquire,  I.  C.  S.,  C.  S.  I. 

MAKBATAMBI  v.  HASAN  ALl  and  another. 

A  Magistrate  who  has  dismissed  a  complaint  under  Section  2  )3  ot  the  Coie 
of  Criminal  Procedure  is  not  precluded   from    enertaining  a  fresh  complaint  upon 
the  same  facts. 

The  facts  of  this  case  are  somewhat  peculiar.  The  applicant 
Makhatambi  complained  in  the  Court  of  the  Magistrate  against 
two  men,  Hasan  Ali  and  Zain-ud-dia,  charging  them  with  having 
kidnapped  her  daughter  Piari  Begum,  said  to  be  eleven  years  of 
age.  The  Magistrate  (Mr.  Premshankar)  examined  the  com- 
plainant and  without  recording  any  reasons,  as  required  by  section 
202  of  the  Code  of  Criminal  Procedure,  forwarded  the  complaint 
to  the  District  Superintendent  of  Police  for  inquiry  and  report. 
On  the  day  following  this  order  (July  3rd),  the  complainant  presented 
another  petition  to  the  Magistrate  stating  that  the  girl  Piari  Begum 
had  been  kidnapped  by  the  accused  with  the  assistance  of  one  Sultan 
Ali  who  desired  to  get  her  married  to  his  son,  whose  name  is  also 
Hasan  Ali.  She,  therefore,  asked  that  a  search  warrant  might  be 
issued  under  section  100  of  the  Code.  The  warrant  asked  for  was 
issued  and  the  girl  was  produced  before  the  Magistrate,  who  after 
some  inquiry  made  her  over  to  her  mother,  the  complainant,  pending 
the  disposal  of  the  criminal  case. 

Under  the  rules  for  the  distribution  of  work  that  case  was 
transferred  from  the  file  of  Mr.  Premshankar  to  the  file  of  Mr. 
Deodhar.  On  the  lUh  August  the  complainant  appeared  in  Mr. 
peodhar's  Court  and  stated  that  as  she  had  got  possession  of 
the  girl  she  did  not  wish  to  proceed  further  with  the  criminal 
charge.  Mr.  Deodhar  thereupon  ordered  that  *  the  papers  may  be 
filed."  He  explains  the  meaning  of  this  order  to  be  that  complaint 
wai  ditmiswd  under  section  203  of  the  Code. 
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Two  days  after  the  passing  of  this  order,  that  is,  on  the  13th 
August,  Saltan  Ali  and  Hasan  AU  applied  that  the  girl  might  be  resror- 
ed  to  their  possession.  Mr.  Daodhar  declined  to  pass  any  final  order 
regarding  the  custody  of  the  girl  until  the  criminal  case  was  decided 
.  on.its  merits,  and  he  further  held  that  he  Wcis  debirred  from  inquiring 
into  that  case  unless  and  until  his  order  dated  the  11th  August  was 
rcTised  and  set  aside  by  a  superior  court.  In  accordance  withtli-s 
yiew  the  present  application  in  revision  has  been  preferred. 

I  may  say  at  once  that  I  should,  under  any  circumstances,  hnv« 
declined  to  interfere.  This  Court  is  a  Court  of  last  resort,  and  the 
District  Magistrate  is  fully  competent  to  direct  a  f urthpr  inquiry  into 
any  complaint  which  has  been  dismissed  under  section  203  of  the  Code. 

It  may,  however,  not  be  out  of  place  to  point  out  that  tlw 
Magistrate  appears  entirely  to  have  misapprehended  the  legal 
effect  of  his  order  dismissing  the  complaint.  The  dismissal  is  not 
an  acquittal  for  the  purposes  of  sectioi?.  403  of  the  Code  and  could 
not  be  pleaded  in  bar  if  a  second  complaint  upon  the  same  facts  were 
preferred.  It  was  no  doubt  held  at  one  time  by  the  Calcutta  High 
Court  Nilrak^n  Sen  v.  Jogesh  Chundra  BhuUadiarjee  (1)  and  Komal 
Chandra  Pal  v.  Gour  Ghand  Audhikari  2)  that  where  an  original  complaint 
is  dismissed  under  section  203  of  the  Code,  a  fresh  complaint  on  the  same 
facts,  before  the  same  Magistrate,  cannot  be  entertained,  so  long  as  the 
order  of  dismissal  is  not  set  aside  by  a  competent  authority.  But 
a  contrary  and,  I  venture  to  think,  a  sounder  view  was  taken  in  two 
subsequent  Full  Bench  decisions,  Dwarka  Nath  Mondul  v.  Beni  Madhah 
Banerjee  (3)  and  Mir  Ahwad  Hossein  v.  Mahomed  Aakari  (4).  Whether 
a  Magistrate  who  has  dismissed  a  complaint  or  discharged  an  accused 
person  is  precluded  from  taking  farther  iaction  in  the  absence  of  a  fresh 
complaint  depends  upon  whether  the  order  of  dismissal  or  discharge  is 
a  judgment  within  the  meanuig  of  Section  367 ;  but  this  fact  admits 
of  BO  doubt,  namely^  that  if  a  complaint  is  renewed  a  Magiatcate  is  not 
debarred  from  proceeding  with  the  pDoseeution. 

This  view  was  taken  by  the  Allahabad  High  Court  in  Queen- 
Empress  V.  Puran  (5).  In  a  more  recent  case  Queen-Empress  v.  Adam 
Khan  (6)  J  J.    Blair  and  Burkitt  held  that  when  a  ccMnpetent  tribuna] 

(1)  I.  L.  R.,  23  Gftl.,  983.  (S)  I.  L.  B.,  24  Cal.,  286^ 

(3)  I.  L.  R.,  28  Cal.,  652.  (4)  I.  L.  R..  29  Cal.,  726. 

(5)  I.  L.  R.,  AU ,  85.  (6)  L  L.  R.,  22  AU.,  106. 
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has  dismissed  a  complaint,  another  tribnnal  of  co-ordinate  jnrisdiction 
cannot  re-open  the  same  matter  on  a  complaint  made  to  it. 

It  is  conceiyable,  no  donbt,  that  an  accused  person  who  is  con- 
stantly broiight  before  the  Courts  may  be  snbjected  to  consideraide 
ineonvenience  and  harassment.  It  is  a  matter  in  which,  if  a  reasonable 
diaccetion  is  not  exercised,  an  injastice  to  the  parties  may  be  done.  Bat 
the  apprehensioa  that  sach  injnstice  may  follow  in  exceptional  cases 
affords  no  jristiBcatioa  for  the  proposition  that  the  exercise  of  powers 
which  the  law  confers  on  a  Magistrate  should  be  curtailed. 

The  petitioa  is  rejected  as  disclosing  no  grounds  for  interference. 
Counsel  for  the  Applicant— Afr.  M.  K.  Padhye,  Pleader. 


(SO.  0.5/5.) 
IN  THE  COURT  OF  J  UDICIAL  COM ttlSSlONEa  AT  OUDH. 
May  29  [CRIMINAL  REFERECE  No.  22  of  1905.]  1905; 
Present :— Metsrs.  Scatt  and  Well?. 

EMPEROU  through  Shakkaki  Dakush  Sinq^ 
Vernua 
RA.1A  MUSTAFA  ALT  KUAN.  , 

Santttontopi^oseeute^CrininalProcehtret^ode,  $.  19S  {e)^l7idian  Penal  Cod9, 
88.  465  and  467. 

One  8.  B  sued  .V.  for  cancellation  of  a  mortgage  deed  pnrporiiDg  to  have  been- 
esecnted  by  S.  B.  in  favour  of  M  on  the  ground  that  the  docnment  wm  a  forgerj,  and 
had  never  been  executed  by  him  8  B.  filed  alon^  with  hid  plaint  a  certified  copy  of  th« 
mortgage-deed  obtaioed  from  the  registration  department  and  asked  the  defendant-. 
M  to  produce  the  original.  The  defend.int  did  not  appear  to  defend  the  suit,  nor  did 
he  produce  the  original.  The  suit  was  decree!  ex  parie,  8.  C.  subsequently  instituted 
criminal  proceedings  against  M  and  others  under  s«.  465  and  467,  Indian  Penftl  Cdde. 
It- was  objected  on  behalf  of  M  that  the  pro.^ecu'ion  could  not  proceed  as  no  prevloni- 
sanction  had  been  obtained  under  s.  195  (i*)  of  the  Criminal  Procedure  Code. 

Held  that  no  previous  sanction  was  oecessary  as  the  original  mortgage-bond 
had  not  been  ''produced  or  given  in  evidence,"  the  complainant  having  given 
only  secondary  evidence  of  the  same  by  producing  a  certified  copy.  The  word  **  doeu- 
ment  *'  in  «.  196  (e),  Criminal  Procedure  Code,  referd  only  to  the  original. 

Messrs.  A,   P.   Sen  and    Jiban   Krishna   Saner ji  —  FoT  Sbankari 
Bakbsh. 

Mr.  F.  lAnedn,  Babu  UargohiTPd  Das  and  W.  Ali  Eusain.— For  the 
Opposite  Par^. 
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W<IISy  ^  Jm  C«— This  is  a  reference  bj  the  0£Sciatiiig  Sesriont 
Judge,  Fyzabad,  oq  the  applicatioa  of  Raja  Mustafa  Ali  Khan. 

The  facts  are  that  on  the  19  ^h   Dacembcr   1902  a  mortgage-deed 
was  registered  in  Tahsil  Bikapar  which  purported  to  have  been  execut- 
ed by  Shankari  Bikhsh  Singh  in  favoir  of  Raja  Mustafa  Ali  Khan. 
Shankari  Bakhsh  Singh  brought  a  suit  in  the  Court  of  the  Mnnaif  of 
Fyzabad  for  cancellation  of  this  document  on  the  ground  that  it  had  not 
been  executed  by  him«     With  the  plaint  was  filed  a  certified  copy 
obtained  from  the  registration  department  of  the  deed  in  suit,  and  in 
the  plaint  it  was  requested  that  the  defendant  should  be  called  upon  to 
produce  the  original.    The  Euit  was  not  defended.    The  plaintiff  offered 
no  evidence  beyond  his  own  statement  on  solemn  affirmation  that  the 
claim  was  true.    In  this  he  obtained  an  ex  parte  decree.    He  took  out 
execution  for  his  costs,  and  the  defendant  paid  them  and  the  application 
for  execution  was  consigned  to  the  records.    Subsequently  Shankari 
Bakhsh  Singh  instituted  a  criminal  prosecution  against  the  present 
applicant  and  a  number  of  other  persons  who  he  alleged  had  been  con- 
cerned in  the  forgery  of  this  deed  and  stated  that  he  had  been  fraudulent- 
ly personated  by  one  of  these  persons,  whose  thumb  maik  had  been 
taken  and  who  hai    been  falsely  identified  as  Shankari  Bakhsh  Singh 
by  others  of  the  accused.    The  case  came  up  before  the  Joint  Magistrate, 
Fyzabad,  Mr.    Stowell,  and  an  attempt  wiis  made  to  block  the  prosecu- 
tion by  setting  up  a  plea  that  there  had  been  no  sanction  granted  by  the 
Munsif  and  therefore  under  section   195  (e).  Criminal  Procedure  Code, 
the  Magistrate  could  not  take  cognizance  of  the  charge.    The  Magistrate 
declined  to  accept  this  contention  and  an  application  was  made  to  the 
Sessions  Judge,  Fyzabad,  in  revision. 

He  has  referred,  the  case  for  orders  o(  this  Court  being  of  opinion 
that,  as  the  plaintiff  had  put  in  a  certifis  1  copy  of  the  alleged  forged 
document,  it  must  be  considered  that  the  document  had  been  '*  given 
in  evidence"  in  the  abdence  of  any  expression  indicative  of  an  intention 
on  the  part  of  the  Legislature  to  confine  the  meaning  of  the  word 
*'  document  *'  in  saction  195  (e)  to  original  documents  only.  He  was  of 
opinion  that  when  a  party  has  called  upon  a  Court  to  direct  prodaction 
of  a  document  in  the  possession  of  another  person  he  has  given 
that  document  in  evidence  in  his  case,  having  done  all  that  was 
possible  for  him  to  do  to  ensure  its  production.  This  reasoniDg 
is  in  my  opinion  erroneous.    The  plaintiff  did  not  produce  or  give  in 
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evidence  the  documeiit  in  qaestion.    What  he  did  wasto^ve  secondary 
evidence  of  the  dociunent. 

In  order  to  support  the  view  taken  by  the  Sessions  Judge  it  would 
be  necessary  to  read  section  195  (e)  as  if  after  the  words  "documents 
produced  or  given  in  evidence, ''  the  following  words  also  existed  ;  "  or, 
of  which  evidence  has  been  given.  *'  We  have  no  right  to  insert  these 
words  into  the  section. 

The  learned  Counsel  for  the  applicant  here  has  endeavoured  to 
contend  that  his  client  is  prejudiced  by  the  sanction  of  the  Munsif  not 
being  obtained  because,  as  the  judgment  of  the  the  Munisf  operates  as 
res  Judicata  against  him,  he  ought  to  have  the  opinion  of  the  Munsif 
gs  to  whether  he  should  be  prosecuted  for  forgery.  Butthere  is  no 
force  in  this  argument.  The  decision  of  the  Munsif  will,  no  doubt, 
operate  as  rea  judicata  in  any  further  civil  action  between  the  parties 
in  which  the  genuineness  of  this  document  is  in  question.  There  is 
noUiing,  however,  in  the  Munsif  ri  decision  to  prevent  the  defendant 
setting  up  any  plea  he  likes  in  the  Criminal  Court.  It  is  obvious  that, 
never  having  seen  the  original  document,  the  Munsif  could  not  possibly 
have  been  in  a  position  to.  say  whether  it  was  a  forgery  or  not  and  not 
have  either  sanctioned  or  refused  to  sanction  the  present  prosecution. 
Hie  defendant  not  having  defended  the  case,  the  Munsif's  decree 
simply  had  the  effect  of  establishing  that  the  mortgage-deed  wim  not 
binding  upon  Shankari  Bakhsh  Singh. 

It  is  obvious  that  the  Legislature  only  contemplated  the  necessity 
of  a  prosecution  for  forgery  being  sanctioned  b^  a  court  which  had 
some  knowledge  pf  the  facts  of  the  case  and  was  in  a  position  to  say  ^ 
whetlu^  a  forgery  had  been  committed   and    whether,  a  prosecution 
was  desirable. 

In  my  opinion  there  is  no  necessity  in  the  present  case  for  the 
moction  of  tb»  Munsif  and  on  the  wording  of  section  195(e),  as  it 
stands,  he  could  not  have  given  the  sanction.  The  proceedings  before 
the  Munsif  have  no  effect  whatever  on  Shankari  Bakhsh  Singh's  right  to 
institute  a  prosecution  in  respect  of  the  deed  which  he  says  was  forged 
and  fraudulently  registered  in  Bikapur  TahsiL 

I  am  pf  opinion  that  the  record  should  be  returned  to  the  Sessions 
Judge,  there  being  no  cause  for  interference  with  the  decision  o|  Mr. 
Stowell,  that  the  saQctiop  of  the  Munsif  is  not  required  for  this  prosecu^ 
tioi^. 


to: 
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Sootty  J«  Ca — ITie  only  question  which  arises   in  this  case  is 
whether,  under  section  195  (c),  Criminal  Procedure  Code,  the  Magistrate 
can  take  cognisance  of  offences  in  respect  of  a  mortgage-deed  imder 
sections  405  and  467,  Indian  Penal  Code,  alleged  to  have  been  committed 
by  the  applicant,  without  the  sanction  or  a  complaint  of  the  Munsif  who, 
in  a  suit  by  Shankari  Bakhsh  Singh,  declared  that  the  mortgage-deed, 
said  to  have  been  executed   by  him  in  favour  of  the  applicant,  was  not 
so  executed.    In  that  suit  the  original  document  was  not  produced  but 
a  certified  copy  of  it  was  received  in  evidence  of  its  contents.    I  agree 
with  my  learned  colleague  that  under  these  circumstances  the  original 
document  in  respect  of  which  the  applicant  is  charged  with  having 
conmiitted  offences  referred  to  in  section  195  cl.  (•),  Criminal  Procedure 
Code,  was  not  produced  or  given  in  evidence  in  the  Court  of  the  Munsif 
and  that  the  Magistrate  can  take  cognizance  of  such  offences  without 
the  sanction  or   the  complaint  of  the  Munsif.    I  also  would  order  the 
record  to  be  returned. 


(I  C.  L.  J.,  630,) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

March  14   [CRIMINAL  REVISION  No  50  op  1905.]   1905. 

Present : — Mr.  Justice  Henderson  and  Mr.  Justice  Geidfc. 

NIYAMUT  MIAH  r.  EMPEROR. 

Criminal  JProcedure  Code  {Act  V  of  1898)— S*<j.  195,  rZ.  (4),  476Sandion- 
Direction  to- prgaecute^Speeifioation  of  particulars— Enquiry  or  trial  to  he  held  hy 
first  class  Magistrate. 

Sec.  476,  Or.  P.  Code,  requires  the  Court,  after  makmg  any  preliminary  enqaiiy 
that  may  be  necessary,  to  send  the  case  for  enquiry  or  trial  to  the  nearest  Magistrate 
of  the  first  class. 

A  sanction  granted  under  section  195,  Or.  P.  C,  must  be  granted  to  a  perticukr 
person  and  must  specify  the  Court  or  other  place  in  which  and  the  occatdon  on  which 
the  alleged  offence  has  b::n  committed. 

Application  for  setting  aside  an  order  under  section  476,  Cr.  P.  Code* 
The  petitioner  Niyamut  Miah  was  a  witness  in  a  civil  suit  before 
the  Deputy  Commissioner  of  Dibrugarh.  He  had  made  certain  state- 
ments while  giving  his  evidence  in  the  suit.  The  Deputy  Commissioner 
on  a  consideration  of  the  said  statements  issued  a  notice  on  the  petitioner 
palling  upon  him  to  shew  cause  why  sanction  should  not  be  granted  fop 
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his  prosecution  for  an  offence  under  section  193, 1.  P.  C.  The  petitioner 
appeared  but  .'did  not  shew  any  cause,  and  thereupon  the  Deputy  Com- 
missioner on  the  7th  December  1901  ordered  his  prosecution  in  tho 
foUomng  words: — '* Prosecution  sanctioned,  before  the  2nd  Extra 
Assistant  Commissioner  under  section  193, 1.  P.  C.  *' 

The  petitioner  thereupon  moved  the  High  Court  and  obtained  this 
Rule  upon  the  Deputy  Commissioner  to  shew  cause  why  the  order 
complained  of  should  not  be  set  aside  or  modified. 

Babu  BaikuTitha  Nath  Das  for  the  petitioner  appeared  in  support  of 
theBule. 

No  one  appeared  to  shew  cause. 

The  judgment  of  the  Court  was  delivered  by 

H^llllorsoily  Jm — In  this  case  a  Rule  was  granted  to  shew  cause 
why  the  order  passed  on  the  7th  December  last  should  not  be  set  aside 
or  modified.  The  order  in  question  is  as  follows:— "  Prosecution 
sanctioned  before  the  2nd  Extra  Assistant  Commissioner  under  section 
193, 1.  P.  C.  '*  Tho  Deputy  Commissioner  who  made  this  order  purport- 
ed to  make  it  under  section  476,  Cr.  P.  C.  His  proceedings  show  that 
he  directed  his  attention  to  various  statemeots  in  the  deposition  of  the 
petitioner  who  had  been  a  witness  before  him ;  and  after  a  consideration 
of  these  statements  he  made  the  order  in  question  after  having  given 
the  petitioner  an  opportunity  of  showing  cause  why  he  should  not  he 
prosecuted.  The  procedure  laid  down  by  section  476  of  the  code  has 
certainly  not  been  followed  in  this  case.  The  section  requires  the  Cou^, 
after  making  any  preliminary  enquiry  that  may  be  necessary,  to  send  ' 
the  case  for  inquiry  or  trial  to  the  nearest  Magistrate  of  the  first  class. 
This  he  has  not  done. 

Moreover,  the  order  is  not  warranted  by  section  195  as  a  sanction 
given  under  sub-section  4  of  that  section.  In  the  first  place,  the  sanction 
is  not  granted  to  any  particular  person,  and,  in  the  next  place,  it  does 
not  specify  the  Court  or  other  place  in  which,  and  the  occasion  on  which 
the  alleged  offence  was  committed. 

Under  these  circumstances,  we  make  the  Rule  absolute  and  set 
aside  the  order. 

RuU  made  dbeoluU. 
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(I  0.  L.  J.,  63-?.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 
Nov.  30  [CRIMINAL  REFERENCE  No.  226  op  1904.  ]1904. 
Present ;— Mr.  Justice  Qeidfe  and  Mr.  JoBtice  Mookerjee. 
EMPEROR  V.  DEBENDRA  NATH  BOSE. 

Ormiml  Procedure  Code  {Act  V  of  1898)  Sees  107,  145—DUpuU  concermng 
Imnd— Breach  of  ike  ^eaee—Proeeedinge  to  hind  down  paHiee,  if  legal  attdpreper^ 
Uagu/tra/Le,  duty  of. 

When  parties  are  qoarreUing  over  land,  (me  of  whioh  claima  to  be  in  exdoaiTe- 
possesjion  and  the  other  to  bs  in  joint  poasewion  of  tbe  land  and  there  is  wrery  liksH 
hood  of  a  breach  of  the  peace  taking  place,  the  proper  procedure  for  a  Magistrate  is  to 
prooeed  under  Sec.  145  and  not  under  Sec.  107  of  the  Code  of  Criminal  Proosduxe. 

Reference  under  Sec.  438  of  the  Code  of  Criminal  Procedure. 

Proceedings  under  Sec.  107,  sriminal  Procedure  Code. 

The  facts  of  the  case  areuhortly  as  follows :— On  the  Slst  May 
1904,  a  report  was  made  by  a  Sub-Inspector  of  Police  to  the  effect  that 
there  was  an  apprehension  of  abreach  of  the  peace  between  Debendit 
Nath  Bose  and  others,  2nd  Party  and  some  others  as  First  Party,  in 
connection  with  a  dispute  concerning  a  mango  orchard.  On  the  5th 
June,  the  Sub-Divisional  Magistrate  drew  up  a  proceeding  under  Sec. 
107,  Civil  Procedure  Code,  against  both  parties  and  <m  the  17th  Augiut^ 
both  parties  were  bound  down  to  keep  the  peace  for  one  year. 

The  Second  Party,  Dabendra  Nath  Bose  and  others,  moved  the 
Sessions  Judge  of  lessors  against  that  order  and  the  SessicHis  Jadge 
made  this  reference  to  the  High  Court  for  the  setting  aside  of  the  order 
of  the  Sub-Divisional  Magistrate  on  the  ground  that  the  joint  trial  of 
the  Parties  was  illegal  and  referred  to  the  case  of  Pran  Kridina  Saha 
v.  Emperor  (1). 

Babu  Baikuniha  Nath  Das  for  the  accused,  in  support  of  there 
ference. 

No  one  appeared  against  the  Reference. 

The  fdlowing  judgment  was  delivered  by  the  Court  :— 

This  is  a  reference  by  the  Sessions  Judge  of  Jessore  recommsndiflg 
that  an  order  passed  by  the  Deputy  Magistrate  of  Satkhira  binding 
over  certain  persons  to  keep  the  peace,  be  set  aside. 

(1)    (1903)  8 a  W.N.  180. 
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No  one  apepars  in  opposition  to  the  Reference.  It  appears  that 
the  persons  bound  over  consisted  of  two  parties  who  were  quarrelling 
over  a  mango  orchard  and  that  one  party  claimed  to  be  in  exclusive 
possession  of  the  orchard ;  whereas  the  other  party  claimed  to  be  in 
joint  possession  of  the  same. 

Under  these  circumstances,  we  are  of  opinion  that  Sec.  145  Code 
of  Criminal  Procedure,  was  applicable  and  that  the  Magistrate  ought  not 
to  have  taken  proceedings  under  Sec.  107,  Code  of  Criminal  Procedure, 
as  there  was  a  dispute  concerning  land  which  was  likely  to  cause  a 
breach  of  the  peace. 

For  these  reasons,  we  are  of  opinion  that  the  order  was  wrong  and 
we  direct  that  it  be  set  aside. 

Order  set  aside. 


(1  N.  L.  B.,  81.) 
IN  THE  COURT  OF  JUDICIAL  COMMISSIONER,  CENTRAL 

PROVINCES. 
Jan,  26  [CRIMINAL  REVISION  No.  305  of  1904.]  3905. 
Pre««nt :— H.  V.   Drake-Brockman,    Esquire,  I.   C.  S.,   Additional 
Judicial  Commissioner,  Central  Provinces. 

EMPEROR  V.  RUSTOMJI  PESTOMJI. 

In.8eciiOii52of  the  Excise  Act,  1896,  the  words  "Any  person  who  breaks 

aoj  condition  of  a  license  granted  under  this  Act"  refer  only  to  the  actual 
license-holder.  Where  the  license-holder  deputes  a  servant  to  manage  a  retail 
liquop^hop,  the  former  is  punishable  for  any  breach  of  a  condition,  even  if  he  has 
expressly  forbidden  the  servant  to  do  the.  act  prohibited  by  the  condition.  The 
test  of  the  master's  liability  in  such  cases  is  whether  the  servant's  act  was  done 
in  the  course  of  management    J5i»pre««  v.  SkriklB»en  (1 )  foUowed. 

The  petitioners,  Messrs.  Rustomji  Pestomji,  hold  a  license  for 
the  retail  vend  of  country  liquor  at  a  shop  in  the  Sadar  Bazar, 
Bilaspur.  The  license  is  practically  in  the  form  printed  on  page 
130  of  the  Excise  Manual  (Provisional  Issue,  1901),  and  one  con- 
dition of  it  is  that  the  shop  shaU  be  kept  closed  "  between  9 
o'colck  at  night  and  sunrise  the  following  morning."  The  rule 
Iranied  under  section  65  (d)  of  the  Excise  Act,.  1896,  which  authorizes 
ihifl  condition  will  be  found  on  page  63  of  the   Manual,   where  it   is 

a>7  0,P,L.».>41. 
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reproduced   from  Central  Prooineea  Gazette  Notification  No.  5510,   dated 
the  25th  October  1901. 

On  the  22nd  September  last  the  petitioners'  servant  Dip  Narain 
was  in  charge  of  the  premises.  At  10-30  p.  m.  he  sold  two  annas 
worth  of  liquor  and  was  paid  its  price.  He  and  also  the  petitioners 
were  prosecuted  under  section  52  of  the  Act  and  all  have  been  convicted, 
fines  of  Rs.  15  and  Rs.  5  being  imposed  on  the  firm  and  its  servant  re- 
spectively. The  petitioners  seek  to  have  their  conviction  set  aside  on  3 
grounds,  tiz :  — 

(1)  they  had  taken  reasonable  precautions  to  prevent  sales 
taking  place  after  9  p.  m.  by  expressly  ordering  Dip 
Narain  to  close    the  shop  at  that  hour  and  to  send  the 

.  cash-box  to  their  house  forthwith ; 

(2)  section  52  of  the  Excise  Act  does  not  apply  where  a  condition 

of  a  license  is  broken  by  a  servant,  the  master  not  being  in 
inunediate  charge  of  the  premises  ;  ,. 

(3)  the  money  is  not  shown   by  the  prosecution  to  have  reached 

the  petitioners,  and  the  sale  must  be  held  to  have  been 
effected  by  Dip  Narain  for  his  own  benefit  and  therefore  not 
in  the  course  of  his  employment  as  their  servant. 
As  was  pointed  out  by  Stevens,  J.  C,  in  Empreea  v.  Shrikissen 
(1),  a  master  is  not,  generally  speaking,  responsible  criminally  for  the  acts 
of  his  servants,  unless  he  expressly  commands  or  personally  co-operates 
in  them.  There  are,  however,  exceptional  cases  where  a  different  rule 
prevails :  these  relate  for  the  most  part  to  the  way  in  which  a  particolar 
business  is  to  be  conducted,  the  law  expressly  forbidding  specified  acts 
and  imposing  a  penalty  for  disobedience.  In  such  cases  the  Criminal 
liability  imposed  iipon  a  master  for  the  acts  of  his  servant  done  without 
his  express  authority  depends  firstly  upon  the  terms  in 
which  the  law  is  expressed  and  the  object  at  which  it  aims  (Ssuth's 
Law  of  Master  and  Servant,  5th  edition,  page  275.)  With  regard 
to  the  terms  of  the  Act  now  in  question  it  is  argued  that  section 
52  and  59  read  together  indicate  that  the  person  actually  in  charj[e 
of  the  licensed  premises  can  alone  be  punished  for  breach  of  a 
condition  in  the  license,  unless  the  prosecution  is  able  to  show 
abetment  by  the  license-holder.  The  former  section  runs  as  follows  :— 
"  Any  person  holding  a  license  under  this  Act  and  refusing  to 
produce  the  same  on  the  demand  of  any  Excise-officer,  and  any  person 
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who  breaks  any  rule  under  this  Act  or  any  condition  of  a  lincenee 
granted  under  this  Act  for  the  breach  of  which  rule  or  condition 
no  other  penalty  is  hereby  provided,  shall  be  punished  with  fine  which 
may  extend  to  fifty  rupees." 

The  absence  of  the  words  "  to  him"  after  the  word  "  granted"  Is 
relied  on  as  indicating  that  a  person  may  be  liable  for  breaking  a 
condition  of  a  license  though  he  is  not  the  license-holder.  The 
fiection  does,  no  doubt,  aim  specifically  at  "  any  person  who  breaks 
any  condition  of  a  license"  ;  but  I  think  this  expression  can  only  covrr 
the  license-holder  himself.  It  is,  at  any  rate,  diflicult  to  understand 
how  any  one  else  can  be  said  to  **  break  a  condition  of  the  license." 
If  the  license  is  regarded  as  embodying  the  terms  of  a  contract  between 
the  licensee,  and  the  Qovernment,  the  former's  liability  cannot  be 
tiBnsferred  without  the  consent  of  Government  (sections  37  and  62 
of  the  Contract  Act).  Section  50,  so  far  as  it  relates  to  abetment, 
supplants  Chapter  V  of  the  Indian  Penal  Code.  In  particular,  it  pro- 
vides for  2  cases  where  the  offence  abetted  is  not  committed  in  conse- 
quence of  the  abetment,  viz.,  (i)  where  the  substantive  offence  is 
punishable  with  fine  only,  (ii)  where  it  is  punishable  with  imprisonment 
but  not  with  death  or  transportation  for  life.  In  the  former  case 
the  Indian  Penal  Code  would  provide  no  punishment  at  all.  In  the 
latter  the  punishment  would  ordinarily  be  limited  by  section  116 
of  the  Code  to  imprisonment  for  one-fourth  part  of  the  longest  term 
provided  for  the  substantive  offence,  or  to  such  fine  as  is  provided 
for  that  offence  or  to  both.  On  the  one  band,  then,  I  find  no  express 
indication  that  by  enacting  section  59  the  Legislature  intended  to 
limit  a  master^s  liability  to  cases  where  he  can  be  shown  to  have  abetted 
a  breach  of  license  by  the  servant  in  charge  of  the  licensed  premises. 
On  the  other  hand,  the  Legislature  may  well  have  wished  to  make  the 
abettor  of  Excise  offence  punishable  in  all  cases  like  an  actual  offender  ; 
for  it  is  notorious  that  the  real  operators  in  enterprise  for  evasion  of 
Excise  law  habitually  use  as  their  agents  persons  indifferent  to  imprison- 
ment and  unable  to  pay  any  appreciable  fine. 

I  have  been  referred   by  the  petitioners*   learned   Counsel  to  the 
Bengal  Excise  Act,  1878,  (section  59),   the   Bombay  Ahkari   Act,    1878,,  ' 
(sections  34  and  53),  and   the  Madras  Ahkari  Act,   1886,   (sections  55,' 
56  and  64),  as  showing  that  where  the  Legislature  intends  to  make 
the  licensee  himself  liable  for  an  offence  committed  by  any  person  in  hiii] 
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employ  and  acting  on  his  behalf  it  enacts  that  liability  in  express  tenns.  ' 
Section  59  of  the  Bengal  Act  subjects  to  a  fine  not  exceeding  -JElf.  50  • 
every  vendor  under  it  who  commits  any  act  in  breach  of  any  of  the 
conditions  of  his  liense  not  otherwise  provided  for,  and  continnes 
thus: — *'and  such  fine  shall  be  recoverable  from  such  vendor  not- 
withstanding that  such  breach  may  have  been  owing  to  the  default 
or  carelessness  of  the  servant  or  other  persons  employed  by  him." 

This  s^tion,  like  S.  60  ibid.,  makes  the  licensee  liable,  but  conviction 
of  a  servant  ha9  b^en  upheld  under  both  of  them — Empress  v.  Baney 
MadJiuh  Shaw  (i) ;  Empress  v.  Ishan  Chundra  De  (2).  In  neither  case 
did  any.  question  as  to  the  liability  of  the  master  arise,  for  the  mast^ 
was  not  on  his  trial.  In  the  latter  case  it  was  suggested  that  the 
proper  way  in  which  to  deal  with  the  servant  was  to  punish  him  for 
acting  without  a  license  (section  53);  but  the  C!ourt  contented 
itself  with  declining  to  interfere,  inasmuch  as  the  sentence  passed 
was  a  legal  one  whether  section  53  or  section  60  applied.  The  Act  of  . 
1878  took  the  place  of  Act  XXI  of  1856  which  it  repealed.  .Under 
section  43  of  the  earlier  Act,  which  rendered  a  licensee  punishable  for 
any  breach  of  his  license  not  otherwise  provided  for,  it  was  held  in 
Queen  v.  Bam  Kishen  (3)  that  only  the  licensee  himself  and  not  bis 
servant  was  subject  to  punishment  under  this  section.  In  lahur 
Ohunder  Shaha  (4)  Couch,  C.  J.,  pointed  out  that  if  the  actual  seller 
of  the  liquor  is  not  treated  as  the  licensee  he  should  be  convicted 
of  selling  without  a  license.  Lastly,  in  Queen  v.  Shristidhur  t(haha  (5), 
cited  by  Stevens,  J.  C,  in  Empress  v.  Shrikissen  (6),  the  master  alone 
waarconvicted  under  section  44  of  selling  a  larger  quantity  than  his 
license  authorised,  although  the  sale  was  effected  by  a  servant.  Sections 
43  and  44  of  the  earlier  Act  correspond  to  sections  59  and  60  in  the  later. 
Having  regard  to  the  decisions  under  both  sets  of  sections,  I  think  it 
doubtful  whether  section  59  in  the  Act  of  1878  does  more  than  make  the 
fine  recoverable  from  the  licensee  where  his  servant  is  convicted.  Hie 
section  seems  to  draw  a  distinction  between  liability  for  the  offence  and 
liability  to  make  payment  of  the  fine  imposed,  which  is  devoid  of  force  if 
the  master  alone  is  intended  to  be  liable  to  conviction.  The  more  important 
breaches  of  conditions  are  dealt  with  in  sections  which  make  no  mention 
of  servants,  and  the  Local    Legislature  may    have  intend^  that  the 

(1)    I.L.B.,8  0ai.,207.  (2)    L  L.  R., »  Cal.,  847. 

18)    8W.B.,4.  (4)    19W.B.,34. 

15)    86W.B.,42.  (6)    7  0.  P.  I*.  B.,  41, 
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■ervant,  if  prosecuted  for   ihem   at   al),   should   be  regarded   as  Laving 
acled  witboat  a  license. 

Section  53  of  tbe  Bombay  Act  and   section  64  of  tbe  Madras  Act,, 
are  identical  in  their  terms.     They  lay  down   that  the  bolder  of  a  license 
''  shall  be  punishable,  as  well  as  the  actual  offender,  '*  for  certain  offencea 
"  committed   by  any   person  in  his  employ  and  acting  on  his  behalf, 
unless  he  shall   establish   that  all  due  and   reasonable  precautions  were 
exercised  by  him  to  prevent  the  commission  of  such  offence  :  provided, 
that  no  person  other  that  the  actual  offender  shall  bo  punished  with 
imprisonment  except  in   default    of  payment    of  fine.'*    One' of  :the 
specified  offences  is  selling  liquor  in  contravention  of  the  Act  or  of  any 
license  obtained  under  the   Act  [Bom.,   sec.  43  (^) ;  Mat!.,  eec.  55  (h)]i  In 
Queen-Empress  v.  Ramehandra  (1)  it  was  held   that  unless  he  is  himself 
tbe   holder  of  a  license  granted   under  the  Act,  the  "actual  offender  " 
cannot  be  punished    under  the  section  [No.  45  (c)]  which  makes  the 
holder  of  a  license  punishable  for  breach  of  any  condition  of  his  license 
not  otherwise  provided  for.    The  servant  alone  was  tried  and  tbe  report 
does  not  describe  the   breach  complained  of;   nor  waa  the  possibility  of 
convicting  a  servant  under  section  43  considered.    In  a  recent  Madras 
case  Queen-Empress  v.  Mahalingam  (2)  a  contrary   view  was  taken  in 
construing  beclions  5G  and   64  of  the  Local  Act  which  correspond  to 
sections  45  and  53  of  the  Bombay  Act.     In   that  case  the  servant  alone 
was  tried,  and  the  breach  of  license  complained  of  consisted  in  selling 
adulterated  liquor.     The  decision  was  that  in  section  64  tbe  words 
"  for  any  offence  committed  by  any   person    in  his  employ  and  acting 
on  his  behalf  under  section   56  **  would   be  meaningless  unless  such  a 
person  could  be  convicted  under  the  latter  section.    The  report  contains 
no  reference  to  the  Bombay  Decision, '  nor   was  the  possibility  of  punish- 
ing the  servant  for  selling  without  a  license  (i.  e.,  in  contravention  pf 
the  Act)  under  section  55  (7i)  considered.    '1  he  wording  of  both  Acts 
is  evidently  open  to  criticism,   and  it  may  well  bo  that  the  Local  Legis- 
latures intended  merely  to  introduce  an  exception  in  the  master's  favour 
where  both  he  and  his  servant  are  prosecuted. 

In  my  opinion  the  Bengal,  Bombay  and  Madras  Acts  and  decisions 
fail  to  throw  much  real  light  on  the  present  case.  The  wording  of 
sections  52  and  59  in  our  current  local  law  (Act  XII  of  1896)  is  a 
mere  reproduction  of  sections  42  and  49  in  its  predecessor  (Aet  XXII  of 

(DLL.  B.,  16  Bom.,  45.  (2)  L  L.  E.,  21  Had.»  68. 
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1181).  The  same  law  has  all  along  prevailed  in  the  United  Provinces 
aa  in  the  Central  Provinces,  bnt  no  decision  by  the  Allahabad  High 
Court  under  either  set  of  section  is  forthcoming.  I  have  already  pointed 
out  the  difficulty  of  holding  a  person  other  than  the  licensee  guilty  of 
breaking  a  condition  in  a  license.  Sach  a  person,  so  long  as  he  acts  for 
the  licensee  and  keeps  within  the  conditions  of  the  license,  is  protected 
by  the  license,  but  if  he  acts  otherwise  than  as  the  license  allows  he 
loses  that  protection  and  becomes  a  person  acting  in  contravention  of  the 
Act.  In  Masaey  v.  Monns  (1)  Cave,  J.,  observed  as  follows  on  the 
position  of  persons  licensed  to  keep  ale-houses  under  the  Licensing  Act, 
IW2  (35  and  36  Vict.,  c.  94) :— "  A  person,  it  must  be  remembered,  it 
licensed  to  an  ale-house  on  the  ground  of  his  personal  character  and  un 
the  ground  that  he  is  a  proper  person  to  have  the  charge  of  such  a 
house  ;  and  if  such  a  person  might  appoint  any  other  person  he  chose 
to  take  charge  of  the  house,  and  might  then  be  heard  to  say  that  he 
was  not  responsible  for  the  conduct  of  the  house,  because,  although  duly 
appointed  to  keep  the  house,  he  had  delegated  the  charge  of  it  to  anotiier, 
all  the  provisions  for  the  proper  conduct  of  such  houses  would  be  render- 
ed^hoUy  useless. " 

In  the  still  more  recent  case  Commi89i9ner  of  Police  for  the  MetropdLie 
Y.  Cartman  (2),  a  publican  was  convicted  under  section  13  of  the 
Licensing  Act,  which  provides  that "  if  any  licensed  person  sells  aoy 
intoxicating  liquor  to  any  drunken  person  he  shall  be  liable  to  a  penalty. " 
The  barman  had  served  a  drunken  man  while  the  publican  was  a 
considerable  distance  away  and  out  of  sight  of  the  bar,  and  it  was  found 
that  the  barman  had  been  given  express  instructions  that  no  drunken 
persons  should  be  served.  The  question  was  whether  the  publican  bad 
in  those  instructions  an  answer  to  the  charge.  Ix)rd  Russell  of  Eillo- 
wen,  C.  J.,  said:— *' In  considering  this  question  we  must  see  what  is 
object  of  the  Act,  and^how  far  that  object  would  be  defeated  or  effected 
if  the'construction'contended  for  by  the  publican  were  ffiven  to  the 
section.  There  can  be  no  question  as  to  the  object  of  the  section.  It 
was  intended  in  the  interest  of  the  public  to  prevent  the  sale  of 
intoxicating  liquors  to'drunken  persons ;  and  it  must  be  remembered 
that  the  persons  from  whom  alone  intoxicating  liquors  can  be  obtained 
are  licensed  persons.  From  the  nature  of  the  case  their  business  must 
be  largely  carried  on  .by 'others  on  their  behalf.  It  is  true  that  some- 
times the  licensee  keeps  in  his  own  hands  the  direct  control  over  his 
own  business ;  but  in  the  majority  of  cases  the  actual  control  is  left 
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to  his  servants.  In  my  opinion  the  licensees  iii  the  latter  case  are, 
under  this  section,  responsible  for  the  acts  of  their  servants,  subject 
to  this  qualification — that  the  acts  must  be  within  the  scope  of  their 
Employment.  A  manager^s  authority,  in  my  view,  receives  its  limitation 
from  the  scope  of  his  employment.  It  makes  no  difference,  for  the 
pui  poses  of  this  section,  that  the  licensee  has  given  private  orders  to  his 
manager  not  to  sell  to  drunken  persons  ;   were  it  othewise,   the  object 

of  the  section  would  be  entirely  defeated I  think  it  was  intended 

that  the  responsibility  should  be  upon  the  licensee  for  acts  done  by 
a  servant  within  the  scope  of  his  "  authority." 

Of  the  earlier  cases  decided  under  the  Licensing  Act  2  were  noticed 
by  Stevens,  J.  C,  in  EmpresB  v.  ShrikiBsen  (I),  viz.,  MuUina  ,y.  Collins 
(2)  and  Redgate  v.  Haynes  (3).  In  Bond  v.  Evans  (4)  Stephen,  J;, 
reviewed  all  the  previous  cases  and  rested  the  liability  of  a  licensee 
for  the  act  of  his  servant  on  delegation  of  management  of  the  premises. 
The  learned  Judge  distinguished  both  the  cases  on  which  the  present 
petitioners  rely,  viz ,  Somerset  v.  Hart  (5)  and  Newman  v.  Jones  (6), 
in  the  former  case— as  was  also  pointed  out  by  Cave,  J.,  in  Masast/ v. 
Morris  (7)  (above  cited)— the  peculiarity  was  that  the  servant  was 
not  in  charge  of  the  permises  and  there  had  been  no  delegation  of  duty 
by  the  landlord.  tJeicman  v.  Jones  was  a  case  where  the  steward 
of  a  working  men*s  club  sold  exciseable  articles  to  persons  not 
members  of  the  club  in  direct  contravention  of  the  orders  of  h78 
employers,  who  were  the  trustees  of  the  club  and  members  of  its 
committee.  It  was  sought  to  make  the  trustees  liable  for  retailing 
t^e  articles  without  the  necessary  license ;  but  they  were  held  not 
liable,  the  reason  being  that  their  bona  fide  orders  had  been  transgressed 
by  the  steward.  According  to  Stephen,  J.,  this  case  stands  entirely 
by  itself,  inasmuch  as  the  trustees  of  a  club  are  in  a  very  different 
position  from  the  licensed  person  who  is  the  actual  manager  of  the 
house  and  the  holder  of  the  license. 

In  these  Provinces  the  rules  in  force  regulating  the  disposal 
of  liceneses  for  the  retail  sale  of  country  liquor  show  ^ the  intention 
of  Government  to  enforce  strictly  the  liability  of  the  licensee  him- 
self.   Licenses,   though  ordinarily   given  to  the  highest  bidder,  may 

•   (1)    7  C.  P.  L.  E.,  41.  (2)    43  U  J.  M.  C,  67. 

(8)    45  L.  J.  M.  0.,  65.  (4)    57  L.  J.  M.  C,  1S5. 

(5)    63  L.  J.  M.  C,  77.  .                 (6)    56  L.  J.  M.  0.,  113. 

(7)  63L.J.M.  0.,  185. 
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be  given  to  aootber  bidder,  if  the  Deputy  Commissioner,  for  leaaons 
to  be  recorded  in  writing,   so  decides.    And  though  a  licensee  may, 
with   the  Deputy    CommissioDer*^    written     permission,   enter  into  a 
partnership  for  working  his  monopoly  or  sub-let  it,  he  remains  liable 
to  Government  for  the  due  payment  of  the  license-fees.    See  paragraphs 
1C2  and  1G7  of  the  Excise  Manual,  where  these  rules  are  quoted  frt^n 
Central  Provinces  Gazette  Notification  No.  5510,  dated  the  25th  Octobo' 
1901.    The  same  rales  govern   disposal  of  licenses  for  the  retail  safe 
of  opium,  and  the  language  of  section  9  of  the  Opium  Act,   1S78,   is 
similar  to  that  of  section  52  of  the  Excise  Act  in  so  far   as  it  affects 
''any  person"  and    not  the  licensee    specifically.     The    decisioa  of 
Stevens,  J.  C,  in  Empress  v.  Shrikissen  (1)  is  therefore  in  point,  though 
there  the  offence  committed  was  in  breach  of  a  license  granted  under 
the  Opium  Act.    The  case  in  the  Calcutta  Law  Reports  referred  to  bat 
not  considered  by  Stevens,  J.  C,  is  evidently  Re  Bhoohun  Chunder  Shaw 
(2).    There  a  servant  sold  a    preparation  of  opium  between  sunset 
and  sunrise  contiary  to  the  conditions  of  his  master *s  opium  license. 
The  master  was  not  present,  and  there  was  no  evidence  to  show  that 
be  had  directly  or    otherwise    authorized    the  illegal  sale.    Uadean 
and  O^Kinealy,  JJ.,  simply  stated  their  opinion  that  the  servant  could 
not  b6  convicted  under  section  9  of  the  Opium  Act.    The  Crown  was 
not  represented,  and  the  judgment  contains  no  statement  of  the  reasons 
on  which  it  is  based. 

In  the  present  case  I  consider  that  the  master's  conviction  shoald 
not  be  disturbed.  Assuming  that  the  servant  always  sent  the  cask- 
box  to  his  master  at  9  p.  m.,  the  former  none  the  less  remained  in 
charge  of  the  premises  and  of  the  liquor  for  the  night,  the  latter 
not  even  taking  the  obvious  precaution  of  requiring  the  liquor  to  be 
Ibckedupand  the  key  to  be  sent  to  him  with  the  cash-box.  The 
evidence  shows  that  the  shop  was  open  and  lighted  and  that  the  sale 
Mbs  made  without  any  sort  of  concealment.  There  is  thus  no  reason 
to  suspect  that  the  servant  would  not  have  credited  the  sale-pioceeds 
to  his  master  next  day,  except  that  in  his  defence  the  former  denied 
receipt  of  the  mon^y.  I  think  therefore  that  the  servant  kept  the 
shop  open  and  sold  the  liquor  in  the  course  of  his  employment  so  as 
to  make  the  master  liable  for  the  breach  of  license.  Seeing,  however, 
that  the  servant  also  has  been  punished   under  sectidh   52  of  the  Act, 

(1)    7  C.  P.  L.  R.,  41.  (2)     11C.L.R,464. 
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I -coosidiBr  that  tbe  find  of  Ra.  15  inflicted  on  the  master  may  well  be 
i^uced  to  Rs.  5,  and' 1  hereby  reduce  it  accordingly.  The  conviction 
of  the  master  will  stand. 

In  conclusion  I  would  suggest  for  the  Deputy  Commissioner  b 
consideration  that  in  cases  like  the  present  the  proper  course  is  to 
prosecute  either  the  master  or  the  servant  and  not  both. 

Counsel  for  the  Applicants — Mr,  J.  C.  Mittra,  Barrister-at-Law. 


(i  N.  L.  B.,  89). 

IN  THE  COURT  OF  JUDICIAL  COMMISSIONER,  CENTRAL 

PROVINCES. 

March    22    [CRIMINAL  APPEAL  No.  29  op  1905.]    1906. 

Present: — S.  Ismay,   Esquire,   I.  C.  S.,   C.  S.  L,  Judicial  Commis- 
Bioner,  Central  Provinces. 

MT.  SARASWATl  v.  EMPEROR. 

The  aocused  bsiag  pregnant  with  an  illegitimate  child  went  to  the  Tillage  jungle 
for  parposes  of  nature  and  there,  in  the  presence  of  another  woman,  gave  birth  to  a 
child  which  died  almost  immadiately.  The  dead  body  was  left  on  the  spot  where  the 
brith  took  place  and  was  there  discovered  two  or  three  days  afterwards. 

Held,  that  the  mere  leaving  of  the  body  where  the  birth  took  place  did  hot  con* 
Btiiute  an  offence  under  section  318  of  the  Penal  Code. 

Empress  y,  Mt,  Piara  (I)  dlsssnted  from . 

The  accused  was  committed  for  trial  on  a  charge  of  having  murder- 
ed her  newly  born  child.  She  was  tried  on  that  charge  only  and  was 
acquitted  by  the  Sessions  Judge,  Jubbulpore  Division.  But  in  the 
course  of  his  judgment  the  learned  Judge  found  on  the  evidence  tjiat 
the]  accused  had  committed  an  offence  punishable  under  section  3,18 
of  the  Penal  Code  and  proceeded  to  sentence  her  to  eighteen  mooths  *  r 
rigorous  imprisonment.  Against  this  sentence  the  presente  appealis  y 
preferred. 

The  case  is  directly  provided  for  in  English  law.  It  is  enacted 
by  24  and  23  Vict.,  c.  100  s.  60,  that '  if  any  person  .  tried  for  the  murder 
of  any  child  shall  be  acquitted  thereof,  it  shall  be  lawful  for  the  jury 
by  whose  verdict  such  person  shall  be  acquitted  to  find,  in  case  it  shall' 
80  appear  in  evidence,  that  the  child  had  recently  baen  bDrn  and  thai 

(1)  6  0.  P.  L.  R.,  Cr.  29. 
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such  person  did,  by  some  secret  disposition  of  the  dead  body  of  sach  child, 
endeavour  to  conceal  the  brith  there  of  and  thereupon  the  Court  nay 
piss  such  sentence  as  if  such  persoa  had  been  convicted  upon  an  indict- 
ment for  the  concealment  of  the  birth.* 

But  just  as  in  England  the  Judge  can  only  act  upon  the  finding  of 
the  jury,  so  in  this  country  a  Sessions  Judge  can  only  give  jugdment 
after  recording  the  opinions  of  the  assessors.  Apart  therefore  from  any 
question  of  failure  of  justice  occasioned  by  the  omission  to  frame i 
charge,  it  would,  under  ordinary  circumstances,  have  been  necessary 
to  direct  a  new  trial  upon  the  ground  that  the  opinions  of  the  assesson 
had  not  been  obtained  and  recorded. 

But  it  seems  to  me  that  the  facts  of  the  case  are  such  that  no  vilid 
charge  could  be  preferred  against  the  accused.  All  that  is  found  by 
the  Sessions  Judge  is  that  the  accused  was  pregnant  with  an  illegitimate 
child,  that  on  or  about  the  10th  November  she  went  tothejoogle 
distant  over  100  yards  from  the  abadi  for  purposes  of  nature,  that 
she  was  thei*e  suddenly  confined  in  the  presence  of  another  woidm, 
that  the  child  died  from  natural  causes  almost  immediately  after  its 
birth,  and  that  the  dead  body  was  left  on  the  spot  where  the  birth 
took  place.  The  evidence  that  the  accused  was  instrumental  in  cansing 
the  child's  death  has  been  disbelieved  both  by  the  Judge  and  the 
assessors.  The  learned  Judge,  however,  is  of  opinion  that  *  the  leaf- 
ing of  the  body  by  the  accused  in  a  lonely  spot  in  the  jungle  without 
informing  any  of  her  friends  and  relatives  of  what  has  occnrred  appears 
undoubtedly  to  amount  to  the  offence  of  secret  disposal  within  the 
meaning  of  section  318  of  the  Penal  Code.'  The  fact  that  some  10  or 
12  small  stones  (the  dimensions  of  one  stone  are  given  as  2^  x  Ij*) 
were  found  near  the  body  is  also  regarded  as  indicating  a  clumsy  at- 
tempt at  concealment.  But  the  mere  fact  that  the  accused  did  not 
proclaim  her  disgrace  is  totally  irrelevant,  and  the  suggestion  that  ahe 
may  have  attempted  to  cover  up  the  body  finds  no  support  save  in  a 
confession  which  was  retracted  on  the  earliest  opportunity  and  which 
has  been  disbelieved. 

On  the  findings  that  the  accused  went  to  the  jungle  for  parpoeea 
of  nature  and  that  the  body  was  left  where  the  birth  took  place  I  «n 
clearly  of  opinion  that  no  offence  nnder  section  318  has  been  committed. 
An  essential  ingredient  of  an  offence  under  that  section  is  an  intentional 
concealment  or  endeavour  to  conceal  by  secr3tly  burying  or  otherwi* 
dinposing  of  the  head  body.    The  wording  of  the  section  follows  the 
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repealed  statute  of  9  Geo.  IV,  c.  31.  Uader  that  statute  there  \«^a8  a 
conaiderable  conflict 'of  opinion  as  to  whether  the  disposal  must  or  must 
npt  be  a  disposal  ejuadetn  generis  with  burial  and  in  the  current  statute 
(24  and  25  Vict.,  c  100)  the  expression  used  is  *by  any  secret  disposition 
of  the  dead  body.* 

In  the  present  case  there  was  neither  a  secret  burial  nor  any  other 
disposal^^of  the  dead  body.  The  case  no  doubt  strongly  resembles  the 
case  of  Empreaa  v.  Mt.  tiara  (1).  There  the  accused  left  the  body  of 
the  child  where  it  was  born,  the  place  being  a  deserted  threshing  floor 
hedged  in.  It  does  not  appear  from  the  report  whether  or  not  the 
accused  resorted  to  this  place  for  the  purpose  of  being  confiaed  there. 
The  learned  Judicial  Commissioner  upheld  the  conviction  on  the  ground 
that  the  accused  left  the  body  at  the  threshing  fl  )or  in  the  hop3  that  the 
brith  of  the  child  would  not  bo  discovered  at  least  for  some  time.  But 
with  due  respect  I  find  myself  unable  to  accept  this  view.  I  thiuk  that 
the  mere  leaving  of  the  boJy  wiiere  tlis  birth  took  place  did  not  con- 
stitute a  secret  disposal  witliia  the  m  ;aiiing  of  saction  3L8.  , 

In   Reg  v.   Turner  (2),    which    was  a   case  uaJer  the  statute  of  Geo." 
rV,    the  only   pfoof  against  the  accused  was  that  her  newly  born  child 
bad  been  found  dead  in  a  privy.     In  summing  up  the  case  Patte^on,  J., 
said: — *  To  come  within  the  enactment  the   prisoner  must  have  endea- 
voured to  conceal   the  birth  by   secretly  uuryingor  otherwise  dispoeing 
of  the  dead   body,   and   I   think   it  essential  to  the  Commission  of  this 
offence  that  she  mast  have  done  some  act  of  disposal  of  the  boJy  after 
the  child   was  dead.     If  she  had  gone   to  the  privy  for  another  purpose 
and   the  child  came  from   her   unawares  and  fell  into  tLe  soil  and  wa^ 
suffocated,  the  must  be  acquitted   notwithstanding  her  denial  of  ^the 
brith  of  the  child,  because  she  does  not  come   within   the  provisionsof 
this  Act  of  Parliament   unless  she  had  done  something  with  the  child 
after  it  was  dead.     Indeed,  it  would   be  a   very  sad   thing  if  the  law 
were  otherwise.     If  there  had   been  evidence   that  the  child  was  born 
anywhere  else  and   was,   after  it  was  dead,    carried  by  her  to  the  place 
and  thrown  in,  that   would   be   a  disposing  of   the  dead  body  within 
the  Act  of  Parliament,  but  of  that    there  is  no  evidence  here.     If  you  be- 
lieve that  the  prisoner  went  to   the  privy  and  that  the  child  passed  from 
her  unawares  while  on 'the  privy,  I  think   that  in  point  of  law  she  must 
be  acquitted.'    'In  another  very   similar  case  Reg  v.  Coxhead  (S)  Baron 

(I)    6  C.  I*.  L.  R.,  Cr.  29.      '  (2)    8  C.  and  P.,  755. 

(3)  1  C.  aod  K.,  623. 
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Plait  left  it  to  the  jury  to  say  whether  the  prisoner  threw  the  dead  body 
of  the  child  into  the  privy  and  thereby  endeavoured  to  conceal  its  binh 
or  whether  the  child  passed  from  her  unawares,  she  being  there  for 
another  purpose. 

Following  the  principle  underlying  these  rulings  I  hold  that  the 
conviction  is  bad.  The  finding  and  sentence  are  revereed  and  the  accus- 
ed is  acquitted. 


(5  C.  L.  J.,  271.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTl'A. 

[CRIMINAL  REVISION  No.  664  op  1905.] 

Aug.  15,  16,  22  1905. 

Present :— Mr.  Justice  Bompini  and  Mr.  Justict  Mcokerjte. 

KULADA  KINKAR  ROY  v.  DANESH  MIR. 

Criminal  Procedure  Cod§  {Act  V  of  189S)—8ee.  145— Police  r^jwi  $oMciiU 
of —Breach  of  the  peace,  likely,  imminent— PoaeesMion^Deeree  of  Ctil  Covii,  not 
neceiBarily  conclueite, 

A  Police  Keport  upon  which  the  Magistrate  founds  his  initial  ordtr  nnder 
Sec.  145.  Cr.  P.  Code,  should  contain  a  statement  of  the  Jkcts  from  which  the 
Secistrate  may  be  satisfied  of  the  fexistence  of  a  likelihood  of  a  breich  of 
Magpeace.  But  there  is  no  inflexible  rule  that  the  Police  Report  must  sbov  that 
the  disputing  parties  are  actually  assembling  men  or  doing  other  speci£c  orert 
■eU.  No  rule  can  be  laid  down  so  as  to  specify  the  sufficiency  of  the  materitls  upot 
which  he  takes  action,  but  ho  must  form  his  own  judgment  and  not  proceed  upon  • 
m«re  expression  of  opinion  by  the  Police. 

A  Magistrate  is  entitled  to  take  proceeding,  under  Sec.  145,  Cr.  P.  Codei 
when  a    breach  of  the  peace  is  likely ;   it  is  not  necessary    that    it    should  be 

nent. 


If  the  Police  Report  is  defective,  it  is  not  obligatory  upon  the  Bigh  Cent 
to  interfere,  when  it  is  proved  at  the  trial  that  a  breach  of  the  peace  was  likely  at  the 
iiate  of  the  insitial  order. 

The  quetion  of  possession  in  a  proceeding  under  Sec.  115,  Cr.  P.  Code,  hii 
to  be  determined  with  reference  to  a  specified  point  of  time ;  upon  this  question  ewy 
previous  decree  of  a  Civil  Ceurt  or  other  of  a  Criminal  Court  is  not  n<)C€«8ariiy  c«a- 
clusive ;  the  evidentiary  value  to  be  attached  to  such  document  must  depend  apoothi 
circustances^of  each  particular  case. 

Rcle  obtained  by  the  First  Party  under  Sec.  15  o{  Charter  Ac^ 
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Proceeding  under  Sec.  145,  Cr.  R  Code. 
The  material  facts  and  arguments  appear  from  tLe  j  udgment. 
Mr.  Monnier  and  Babu  Prosonno  Gopal  Roy  for  the  Petitoner. 
The  judgment  of  the  Court  was  delivered  by. 

PlOOkerJ^ey  J.—This  is  a  Rule  issued  by  this  (Tourt  under 
Fection  15  of  the    Charter  Act  upon    an    application  made  by)  the 
petitioner   who  w.h   the  first  party  to  a   procaeJing  under  Sec.   145 
of   the  Criminal  Procedure  Co.le,    calling    upon    the  District  Magis- 
trate of  Faritlpur  to  show  cause  why  an  order  made  under  Sec.  146 
of   the  Code  should   not  be  set  aside.     It  appears  that  on  the   2nd 
October     1931,     the     Sub-Inspector  of  Police  of    Sibahar  submitted 
a   Report  to  the  Deputy  Magistrate  of  Madari pur  that  a  dispute  likely 
to  cause  a  breach  of  the  peace  existed  concerning    a  large  tract  of 
newly  formed  chur  land  lying  within   his  jurisdiction.     On  the  7th 
October,  the  Magistrate  drew  up  a  proceeding  under  Sec.  145,  Cr.  P.  C, 
and,  as    the  case  appeared  to  him  to  be  one  of  emergency,  he  also 
directed  the  attachment  of  the  subject  matter  of  dispute,  pending  his 
decision  under  the  section.    The  procedure  laid  down  in  the  section 
was  followed,  and',  after  a  full  enquiry  into  the  question  of  poasession 
of  the  respective    claimants,    on    Slst    March     1905,     the     Daputy 
Magistrate  made  an  order  for  attachment  under  Sec.  ^'146,   as  none  of 
the  parties  was  in  his  opinion  in  undisputed   possession]  of  the  char. 
We  are  now  invited  to  set  aside  this    order,   the  validity  of  which 
is  challenged  on  three  grounds,  namely,   first,  that  the  initial  order 
recorded  by  the  Deputy  Magistrate  does    not  embody  a  statement  of 
the  grounds    upon    which  he  was  satisfied  that  a    dispute  likely  to 
cause  a  breach  of  the  peace  existed  ;  secondhj,  that  the  Police  Report 
upon  which  the  Deputy  Magistrate  founded  the  initial  order  does  not 
disclose  any  sufficient  reason  for  tlie  initiation  of  proceedings  under 
Sec.  145  Cr.  P.  C. ;  and  thirdly,  that  the  Deputy  Magistrate  has  failed  to 
give  effect  to  a  previous    order  relating  to  the  same  property   under  Sec- 
530  of  Act  X  of  1872,  and,  a  decree  of  a  Civil    Court  which  decided 
the    question  of  title  in  favour  of  the  present  petitioner.    In  our  opinion 
none  of  these  oontentions  can  be  successfully  maintained,  and  no  ground 
has  been  established  to  justify  the  interference  of  this  Court. 

As  regards  the     first  point    take    on  behalf  of  the  petloner,   it 
is  sufficient  to  refer  to  the  decision  of  the  Fall  Bench    of  this  Court 
in  the  case  of  Khosh  Mahomed  Sirkar  v.  Nazir  Mahomzd  (1),  which 
U)    (1905)  2  C.  L.  J.  259, 
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•hows  that  a  reference  by  a  Magistrate  in  the  initial  order  to  the 
Polioe  Report  which  clearly  seta  out  the  likelihood  of  a  breach  of  the 
peace  is  a  eufficient  statement  of  the  reasons  for  his  being  satisfied 
of  Uie  existence  of  a  dispute  likely  to  cause  such  breach  of  the  peace. 
The  first  groand,  therefore,  fails,  and  mast  be  orermled. 

The  second  ground  upon  which  the  ralidity  of  the  final  order 
is  attacked,  namely  that  the  Police  Report  upon  which  the  initial 
order  was  based,  does  not  disclose  any  sufficient  rsason  for  the 
initiation  of  the  proceedings,  resolves  itself  into  two  branches.  It 
is  argued,  in  the  first  place,  that  the  Police  Report  does  not  set  out 
any  facta  from  which  the  inference  could  be  legitimately  drawn  that 
there  was  any  likelihood  of  a  breach  of  the  peace  at  the  time  when 
the  initial  order  was  made,  that  oonsequendy  the  Magistrate  had 
no  jurisdiction  to  initiate  proceedings,  and  that  a  finding  arrited 
at  in  the  course  of  the  trial,  could  not  cure  this  defect  and  otmia 
upon  him  a  jurisdiction  which  he  did  net  possess.  It  is  argued,  in 
the  second  place,  that  in  any  event  the  Police  Report  does  not  show 
that  a  breach  of  the  peace  was  immiaent,  and  that  accordingly,  there 
was  no  foundation  for  the  exercise  of  the  jurisdiction  which  the 
Magistrate  assumed.  In  support  of  the  first  branch  of  the  oontentioD, 
reliance  is  placed  upon  the  cases  of  Run  Bahadoin'  v.  TiU$mnm  (1) 
Puddomofue  v.  Juggodumha  (2),  Oohind  Chunder  v.  AbdooL  Sayad  (3) 
Dhanput  r.  ChaUerput  (4),  and  Anesh  Mcilak  y.  Ejaharuddi  {S).  ft 
support  of  the  second  branch  of  the  contention,  reliance  is  placed  opoa 
the  cases  of  In  re  Kumud  Narain  Bhoop  6,  Vma  Chum  ▼.  Beni 
ttadhuh  (7)|  Oohind  Chunder  y.  Ahdul  Sayad  (3),  Damodur  y.  Syawuinuni 
(8),  Kali  Kieaen  v.  Anund  Chunder  (9,  Janu  Manjhi  y.  Mamruddin 
(10).  It  is  further  contended  that  if  the  Magistrate  acted  without 
jurisfdiction,  the  petitioner  is  entitled  as  a  matter  of  right  to  ask  the 
interference  of  this  Court  and  reference  is  made  to  the  Cease  of  SUA 
ilunglo  V.  Durga  Narain  11,  Chunder  Madhub  y.  Juggu%  Chundre  (12), 
Queen  Empreee  y.  Oohind  Chunder  (13\  and  Kali  Kieaen  r.  Anund 
Chundre  (9j.    As  regards  the  first  branch  of  the  contention  of  fhe 

(1)  (1874)  22  W.  E.  Cr.  79.  (2)  (1875)  26  W.  R.  Cr  2. 

(8)  (1881)  I.  L.  R.  6  Ctlc.  835.  (4)  (1893;  T.  L.  R.  20  Cidc.  518. 
(5)  (1901)  T.  L.  R.  28  Oalc  446.  (6)  (1878)  L  L  R.  4  Calc.  650. 
(7)  (1880)  7  C.  L.  R.  352.  (8)  (1881)  I.  L,  y.  7  Calc.  885. 

(9)  (1895)  I.  L.  R.  28  Calc.  557,  (10).    (1904)  8.  C.  W.  N.  590, 
(U)    (1876)  26  W.  R.  Cr.  74.                          (12)     (1879)  4  0.  L.  R.  488. 

(13)    1893)  L  L.R  23  Calc.  520. 
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learned  couneel  for  the  petitioner,  we  are  of  opinion  that  the  Police 
Report  apon  which  the  Magistrate  founds  his  ioitiul  order  should  contain 
a  statement  of  the  facts  from  which  the  Magistrate  may  be  satisfied 
of  the  existence  of  a  likelihood  of  a    breach    of    the  peace.     It  is 
eeaential,  as  observed  in  the  cases  of  Oobind   Chunder  v.   Abdool  Sayad 
(1),  and  Anesh  Mollah    v.    Ejahamddi    (2),    for  the  assumption  of 
jurisdiction  by  the  Magistrate  that  he  should   bo  satisfied,  either  from 
a  Police  Report  or  from  other  information  that  tl.ore  is  a  likelihocd  cf 
a  breach  of  the  peace  ;  the  mere  fact  that  there  is  a   dispute  concerning 
land,  is   clearly  not  sufficient  by  itself  under  the  Code  to    give  him 
jurisdiction.    It  is,  we  think,  also  obvious  that  the  Cde  contemplates 
that  the  Magistrate  should  exercise  his  own  judgmtut   ia  arriving  at 
a  oooclosion  from  the  materials  placed  before  him  or  from  the  circums- 
tances within  his    knowledge.    There    is    coasideruLIo    force  in  the 
contention  that  if  a  Magistrate  acts  upon  a   mere  cxpresfciun   of  opinion 
by  the  Police,  not  accompanied   by  anj   state  ment   of  fucts  sufficient 
to  satisfy  him  and  to  enable  him  to  form  his  own  opinion,  the  institution 
of  the  proceedings  is  practically  transferred  fiom  the  Magistrate  to  the 
Police.     Bat  we  are  not  prepared   to  go  further  and   to  hold   that  a 
Magistrate  has  no  jurisdiction  to  initiate  ptoceedings  unlefs  the  Police 
Report  shows  that  the  disputing   parties  are  actully   assembling  men, 
as  stated  in  the  case  of*  Puddomonee  t.  Juggodumba  (3;,   or  doing  other 
specific  overt  acts  as  stated  in  the  case  of  Hun  Dahadoor  v.  Tileasuree  (4). 
If  the  learned  Judges   who  decided  these  two   cases,    intended   to  lay 
pown  any  infletible  rul^  of  law,  we  regret  we  are  unable  to  adopt  it,  as  such 
a  limitation  is  not  jubtlfied  by  the  language  of  the  Code,  and,  if  accepted, 
would  in  many  instances  undoubtedly  defeat  the  very  object,   namely, 
the  prevention  of  brsac^ies  of  the  peace   which  the  Legislature  had   in 
view.    Nor  are  we  prepared  to  assent  to  the  view  indicated   in   the 
case  of  Dhanput  v.  Chatterput  (5),   that  this  Court  should  ordinarily 
examine  whether  the  grounds  upon  which  the  Magibtra'e   was  satisfied 
of  the  existence  of  the  likelihood   of  a   breacli  of   the   peace,   afford   a 
reasonable  foundation  for  his  conclusions.     It  appears  to   us  impossible 
to  lay  down  any  hard  and  fast  rule  80  as   to   specii'y   the  sufficiency   of 
the  materials  upon  which  a  Magistrate  ought  to  be  satisfied   before  he 
assumes  jurisdiction   in  any   particular  case ;    we  can   only    hoM    that 
a  Magistrate  ought  not  to  take  nciou  upon  a  mere  expression  of  opinion 
by  the  Police,  but  should  have  a  statement  of  facts  before   him   so   that 

U)    (1881j  I.  L.  E.  6  C«}c.  835.  (2)     (1901)  I.  L.  R.  28  Calc.  44C. 

t3)  (1875)  21  W.  B.  Cr.  2.  (4)  (1874)  22  W.  B.  Cr.  79. 

(6)    (1893)  L  L.  R.  20_Calc  513.  ^  i 
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be  may  form  his^owa  opinion,  and  be  satisfied  ad  to  tbe  necessitj  or 
otberwise  for  tbej^initiation  of  proceedings  under  Sec«  145.  Judged 
bj  this  test,  therejwas,  in  our  opinion,  sufficient  material  in  this  case  be- 
fore the  Magistrate^to^justify  his  action  though  it  may  be  conceded  that 
the  Police].Report  might  have  been  more  full  and  specific. 

The  second^branch'of  the  contention  advanced  by*the  learned  coun- 
sel for  the  petitioner  is  based  on  the  assumption  that  in-order  to  justify 
the  initiation  of  proceedings  by  the  Magistrate,  it  is  esaential^that  the 
dispute  must  be  of  a  character  which  renders  a  breach^of  the  peace  immu 
nent.  It  may  be  conceded  that  there  are  cane  to  be  found  in  the  ^Reports 
which  appear  to  lend  some  support  to  this  argument,  notably  the  cases  of 
Oohind  Chunder  v.  Ahdool  Sayad  (1),  KalilKissen  v.  Anund  Chunder 
(2),  and  Jaun  Manjhi  v.  Maniniddin  (3).  But,  if  the  learned  Judges  who 
decided  these  cases,  intended  by  the  use  of  the  expression  "  a  breach  of 
the  peaoe^must  be  imminent,  "  a  state  of  things  different  from  what  is  in- 
dicated by  the  expression,  "  there  is  a  likelihood  of  a  breach  of  the  peace, " 
we  are  unable  to  hold  that  the  imminence  of  a  breach  of  the  peace  ii 
eeaential  for  the  exercise  of  jurisdiction  by  the  Magistrate.  If  "  immin- 
enoe  "  of  an  event  indicates  a  greater  degree  of  chance  of  the  event  happen* 
ing  thail  is  denoted  by  the  "  likelihood  "  of  the  event,  it  is  obvious  that 
the  interpretation'sought  to  be  put  upon  the  section  is  not  justified  by  iti 
language.  It  is  always  dangerous  to  paraphrase  the  languagejof  a  Code, 
and,  specially  so  when,  as  in  the  present  instance  the  terms  are  clear  and 
unambiguous.  It  is  perfectly  true  that,  as  pointed  out  in  the  cases  of  In 
ihe  matUr  of  Kumud  Narain  Bhoop  4,  and  AneA  MoUah  v.  Ejdharuddy 
(6),  the  jurisdiction  conferred  upon  a  Magistrate  to  Uke  proceedings 
under  Sec.  145,  is  of  an  exceptional  character  and  it  is  also  obvious  that 
such  jurisdiction  may  be  exercised  only  under  the  circumstances  defined  in 
that  section,  namely,  Jthat  a  dispute J^likely  [to  jnduce  a  breach  of  the 
peace  exists,  for  it  is  this  likelihood  which  renders  necessary  any  acti(m 
on  the  part  of  the  Magistrate.  But  we  are  unable  to  see  any  justification 
for  incorporating  into^the  section  a  further  limitation  which  is  not  justi- 
fied by  its  language.  The  view  wo  take  is  supported  by  case  of  l7oia 
Churn  v.  Bern  Madftub](6)yhere  Sir^Richard  Garth  C.  J.  pointed  ont 
that  there  must  be  a  present  danger  of  a  breach  of  the  peace  (not,  be  it 
noticed,  a  danger  of  an  immediate  or  imminent  breach  of  the  peace),  and 

(1)  (1881)  VJL.  E..«  Oalo.  835.  (2)  (1896)  I  L.  B.  23  Oak.  657. 

(3)  (19M)  8  0.  W.  N.  690.  (4)  (1878):i.  L.  R.  4    Gale.  Wa 

(5)  (1901)  I,  L.  R,.  28  CWo.  446.  (6)  (1«80)  7  0.  L.  R.,  852. 
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also  by  the  case  of  Damodur  v.  Syamanund,  (!)  where  Mitter  J.  pointed 
out  that  although  it  is  not  enough  to  show  that  it  is  probable  that  a 
breach  of  the  peace  may  occur,  it  is  sufficrlent  for  the  Magistrate  to  take 
ac^on  if  there  is  a  reasonable  apprehension  that  a  disturbance  of  the 
peace  is  likelj  to  occur.  In  our  opinion,  the  Magistrate  must  determine 
in  each  case  whether  there  is  a  likelihood  of  a  breach  of  the  peace,  and, 
that  we  ought  not  to  adopt  a  construction,  the  effect  of  which  will  be  to 
substitute  for  the  word  "likelihood,"  the  term  '*  probability,  "  or 
"imminence,"  or  any  similar  expression.  In  the  case  before  us,[t he 
Magistrate  was  satisfied,  at  the  time  he  recorded  the  initial  order,  that 
there  was  a  likelihood  of  a  breach  of  the  peace,  and,  there  can  be  to 
reasonable  room  for  doubt  upon  the  facts  that  his  conclusion  was  right. 

Assuming,  however,  that  the  contention  advanced  by  the  learned 
counPal  for  the  petitioner  is  well  founded  in  either  one  or  both  of  in 
branches,  the  question  arises,  whether  the  petitioner  is  entitled  to  claim 
the  interference  of  this  Court  as  a  matter  of  right.  It  may  be  conceded 
that  the  cases  of  Sheikh  Mungh  v.  Du^ga  Narain  (2).  Ohundm  Madhub 
▼.  Sttggut  Ohundra  (3),  Queen-Empresa  v.  Gobind  Ghundra  (4)  and  Kali 
Kisaen  v.  Anund  Ghunder  (S),  do  tend  to  show  that  so  long  as  the  Cri- 
minal Procedure  Codes  of  1872  and  1882  were  in  force,  this  Court,  in 
the  exercise  of  its  Revisional  Jurisdiction,  did  interfere  with  orders 
made  under  Sec.  145  for  the  corresponding  section  of  the  repealed  Codes,) 
when  such  orders  had  been  made  without^  jurisdiction  and  under  circum- 
stances similar  to  those  alleged  to  exist  in  ths  present  case  ;  though  the 
case  of  Oour  Mahun  v.  Doollubh  Majee  (6),  with  which  some  dissatis- 
faction has  been  expressed  in  subsequent  cases,  shows  that  even  under 
the  repealed  Codes  there  was  a  diversity  of  judicial  opinion  as  to  the 
propriety  of  the  reversal  by  this  Court  of  every  order  made  without 
jurisdiction.  The  learned  counsel  for  the  petitioner  laid  considerable 
stress  upon  a  passage  in  the  judgment  of  this  0;>urt  in  the  case  of 
Kali  Kiaaen  v.  Anund  Chunder  (4),  to  which  one  member  of  this 
Bench  was  a  party,  in  which  it  was  held  that  if  at  tiie  time  when  the 
Magistrate  makes  the  initial  order,  there  are  not  materials  before  him 
which  would  justify  his  action,  he  acts  without  jurisdiction,  and  the 
defect  is  not  remedied  even  if  it  appears  from  the  evidence  taken  in  the 
course  of  the  trial,  that  there  was  at  the  date  of  theinitiation  of  the  pro- 
ceedings a  dispute  likely  to  cause  a  breach  of  the  peace.    After  a  careful 

41)  (1881)  I.  L.  B.  7  Calo.  385.  (2)    (1876)  25  W.  B.  Cr.  74. 

48)    (1879)  4  0.  L.  B.  483.  (4)    (1893)  I.  L.  R.  20  Calc  520. 

(5)    (1896)  I.  L.  B.  23  Oalo.  557.  (6)    (1874)  22  W.  B.  Cr.  81. 
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examination  of  this  case,  we  find  ourselves  unable  to  adopt  the  view  indicat- 
ed therein,  as  well  founded  on  principle.    But  it  is  not  necessary  to  refer 
this  matter  to  a  Full  Bench,  by  reason  of  circumstances.    In  the  first 
place,  the  decisions  referred  to,  were  passed  under  the  Codes  of  1872  and 
1882  and  interpret  the  scope  and  the  mode  of  exercise  of  the  RevisicMud 
jurisdiction  of  this  Court,  whereas  we  are  invited  in  the  present  instance 
to  interfere  in  the  exercise  of  the  extraordinary  jurisdiction  which  we 
possess  under  Sec.  15  of  the  Charter  Act.    In  the  second  place,  the 
decision  of  the  Full  Bench  in  the  case  of  Sukhlal  Sheikh  v.  Tara^hand 
Ta  (1)  has  definitely  settled  that  this  Court  will  not  interfere  under 
section  15  of  the  Charter  Act  unless  it  is  satisfied  that  the  petitioner 
who  seeks  vhe  interference  of  this  Court,  has  been  prejudiced  by  the 
proceedings  in   the  Court  below.    This  is  an  unquestionably  sound 
principle,  and  our  judicial  discretion,  instea  of  being  cry8talli2sed,  ought 
to  be  fairly  exorcised  according  to  the  exigencies  of  each  individual  case. 
Judged  by  this  standard,  let  us  consider  for  a  moment,  how  the  peti- 
tioner stands.    The  initial  order  recorded  by  the  Magistrate    stated 
specifically  that  he  was  satisfied  of  the  existence  of  a  dispute  which 
was  likely  to  lead  to  a  breach  of  the  peace.    A  copy  of  this  order  was 
duly  served  on  all  the  parties  interested.    Each  of  the  claimants  Bled 
a  written  statement,  setting  forth  various  matters  relating  to  his  alleged 
possesion    of  the  subject  matter  of  the  dispute,   but  none   of  them 
asserted  that  there  was  no  apprehension  of  a  1  reach   of  the  peoce.    The 
present    petioner    even  went  further,  and  described  in  his  writteen 
statement  circumstances  which  showed  unmistakably  that  a  breach  of  the 
peace  was  likely.    The  peaMagistrate  then  took  evidence  and  founJ  that 
the  dispute  between  the    parties  did,  at  the  date  of  the  inteniicn  of  the 
proceedings,  render  a  breach  of  the  peace  likely.    The  learned  counsel  for 
the  petitioner  frankly  admits  tbat  this  conclusion  is  amply  by  supported 
the  evidence,  and,    cannot  be  successfully  challenge.     But  he  contends 
that  as  the  Police  Repoit  upon  wliich  the  Magistrate  proceeded  to  draw 
up  the  initial  order,  was  defective  and  did  not  set  out  suflScient  facts  to 
justify  an  apprehension  of  the  breach  cf  the  peace,  the  whole  prcceedings 
were  without j  jurisdiction,   and,  it  is  the  dufy  of  this  Cjurt  to  set  aside 
the  final  order.     We  have  no  hesitation   in  holding  that  we  ought  not 
to  accede  to !^ this  contention.     Here   the   Petitioner,   in    the  language 
of  Koleridge  J.  in  Maraden  v.  Wardle  (2),  chose  to  wait  and  take  the 
chance  of  judgment  in  his  favour,  and  he  cannot  now  be  heard  to  com- 
plain of  excess  of  jurisdiction  and  to  claim  as  a  matter  of  right  that  the 
(IJ    (1906)  2  0.  L.  J.  (2)    (1853)3  E.&.B.G95.  (701).   ^* 


Digiti; 


zed  by  Google 


YoL  II.]  Thb  Cbiminal  Law  Joubkal  Rbports.  677 

KULADi   KIKKAR  BOY  V.  DANE  H  MIB. 

proceedings  should  be  quasbed.  The  role,  laid  down  by  the  Court  of 
Appeal  in  Farquharaon  v.  Morgan  (1),  namely,  that  where  total  absence 
of  jurisdiction  appears  on  the  face  of  the  proceedings  in  an  inferior 
Court,  the  superior  Court  is  bound  to  interfere,  does  not  even  in  itslimited 
form,  apply  to  the  circumstances  of  this  case,  and,  so  far  as  we  are  aware 
has  never  been  adopted  by  the  Courts  of  this  country.  In  our  opinion, 
it  would  have  been  lamentable,if  we  had  found  ourselves  obliged  by  any 
rule  of  law  to  interfere  in  a  case  of  this  description,  with  an  order  which 
is  undoubtedly  right,  which  has  not  prejudiced  any  of  the  parties,  and  the 
reversal  of  which  might  be  followed  by  a  breach  of  the  peace  as  the  necess- 
ary and  immediate  result.  The  second  ground  upon  which  the  propriety 
of  the  order  is  questioned  cannot  be  supported  and  must  be  over-ruled. 

The  third  and  last  ground  upon  which  the  validity  of  the  order  of 
the  Magistrate  is  challenged,  is  that  he  has  failed  to  give  effect  to  a 
previous  order  relating  to  the  property  now  in  dispute,  made  under 
Sec.  530  of  Act  X  of  1872  and  to  a  decree  of  a  Civil  Court  which 
decided  the  question  of  title  in  ff»vour  of  the  present  petitioner.  It 
is  argued  by  the  learned  counsel,  upon  the  authoiity  of  the  case  of 
Gdbind  Chunder  v.  Ahdool  Sayad  (2)  and  Sima  v.  J  dhurry  Ixill  (Z) 
that  the  Magistrate  was  bound  to  treat  the  order  and  decree  just 
referred  to  as  conclusive  upon  the  question  of  possession,  and  should  on 
that  pasi^,  have  maintained  the  petitioner  in  possession.  In  our  opinion 
these  cases  are  clearly  distinguishable ;  and  we  may  add  that  if  they 
purport  to  lay  down  as  an  invariable  rule  that  a  Criminal  Court  in 
determining  the  question  of  possession  under  Sec.  145  is  concluded  by 
every  decree  of  a  Civil  Court  and  every  previous  order  of  a  Criminal 
Court  relating  to  the  same  property,  no  matter  when  and  under  what 
circumstances  such  orders  were  made,  we  are  unable  to  accept  this 
as  a  correct  statement  of  the  law.  The  Court  which  initiates  proceed^ 
ings  under  Sec.  145  must  determine  the  question  of  actual  possession 
with  reference  to  a  particular  point  of  time,  namely,  the  date  of  the 
initial  order,  or,  in  the  case  of  forcible  dispossession,  a  date  within 
two  months  next  before  such  date.  In  the  investigation  of  this  ques- 
tion, any  previous  order  of  a  Civil  or  Criminal  Court  relating  to  the 
property  in  dispute,  may  throw  light  upon  the  matter,  but  the  evi- 
dentiary value  to  be  attached  to  any  such  piece  of  evidence  must 
obviously  depend  upon  the  particular  circumslances  of  the  individual 

(1)    (1894)  I.  Q.  B.  552.  (2)    (1881)  I.  L.  R.,  6  Calc.  83fi. 

(3)    (1901)  5  0.  W.  N.  563, 
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case.  Thu?,  in  Oohind  Chunder  v.  Ahdool  Sayad,  (1)  during  the  pend- 
ency of  prcceot^in^s  under  the  Land  Registration  Act,  in  which  the 
question  of  possos^^ion  of  the  property  in  dispute  had  to  be  determined, 
proceedings  were  inslitutfd  under  Sec.  530  of  the  Criminal  Procedure 
Code  of  1872  ;  the  earae  olBcer,  in  his  capacity  as  Deputy  Collector 
and  as  Deputy  Magistrate  had  to  take  cognizance  of  the  two  proceedings, 
and,  he  came  to  contradictory  findings  upon  the  question  of  possession. 
It  was  held  by  this  Court  that  the  Deputy  Magistrate  could  not  practi- 
cally set  aside  the  order  he  had  made  in  his  oapacity  as  Deputy  CoHeo- 
tor,  but  the  learned  Judges  went  on  to  make,  some  general  observations, 
which  taken  apart  from  the  facts  of  the  case,  might  be  difficult  to 
support.  Again,  in  Doulat  Koer  v.  Rame8wa,ri  Koeri  (I)  it  was  laid 
down  that  the  duty  of  a  Magistrate  when  the « right  to  possession  has 
been  declared  within  a  time  not  remote  from  his  taking  proceedings 
under  Sec.  145,  is  to  maintain  any  order  which  has  been  passed  by 
a  competent  Court.  This  statement,  however  appropriate  it  may  be 
in  connection  with  the  facts  of  the  particular  case  before  the  Court, 
is  obviously  not  justified  by  the  provisions  of  the  Statute,  and,  regard- 
ed as  a  general  proposition,  is  not  sufficiently  precise  to  be  applica- 
ble to  all  cases.  It  was,  however,  further  developed  in  the  case  of 
Sims  V.  Johurry  Lally  (2)  where  it  was  broadly  stated  that  the  du^ 
of  a  Criminal  Court  in  a  case  under  Sec.  145,  where  there  is  t 
decree  of  a  Civil  Court  for  possession  in  respect  of  the  disputed  land, 
is  to  find  which  party  held  such  Civil  Court  decree  and  than  (o 
maintain  that  party  in  possession.  A  view  more  consistent  with  the 
provisions  of  the  Code  was,  however,  taken  in  the  case  of  Lowen 
Santal  Kali  Gharan,  (Z)  where  a  Civil  Court  decree  f or  posseasion 
was  treated  as  affording  only  a  presumptive  proof  of  posseasion  to 
be  taken  along  with  such  other  evidence  of  poseession  as  might  be 
ferthcoming.  A  similar  view  appear  to  have  been  taken  in  the 
case  of  Culvaj  Marwari  v.  Sheik  Bhatoo  (4),  wbtre  the  petitioner 
having  been  put  in  possesbion  of  the  disputed  land  by  the  Civil 
Court  in  execution  of  a  decree  establishing  his  right  to  the  same, 
only  eight  days  before  the  institution  of  proceedings  under  Sec.  U5, 
the  learned  Judges  held  that  the  duty  of  the  Magistrate  was  to  find 
possession  in  accordance  with  thd  Civil  Court  decree,  and,  not  to 
attach  the  land  under  Sec.  146.  Upon  a  review  of  these  authorities, it 
appears  to  be  clear  to  us,   that  there  is  no  inflexible  rule  of  law  that 

(1)  (1899)  I.  L.  U.,  26  Calc.  625.  (2)  (1901)  3  C.  W.  N.,  563. 

(3)  (1904)  8  0.  W.  N.,  719.  (4j  (1905)  L  L.  R.,  32  Calc*  7»6. 
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a  Magistrate  in  deciding  the  question  of  possession  under  Sec.  145, 
Cr.  P.  Code,  is  concluded  by  every  previous  order  of  a  Civil  or 
Criminal  Court  relating  to  the  subject  of  dispute,  and,  that  the  weight 
to  be  attached  to  any  such  previous  order  must  depend  upon  the 
facts  and  circumstances  of  the  particular  case.  Nov7  let  us  examine 
for  a  moment  the  strength  of  the  case  for  the  petitioner  as  tested  by 
an  application  of  this  principle.  The  order  under  Sec.  530  of  Act  X 
of  1872  upon  which  reliance  is  placed,  was  made  so  far  back  as  1883, 
that  is,  21  rears  before  the  commencement  of  the  present  proceed- 
ings ;  the  decree  of  the  Civil  Court  followed  four  years  later,  in  1887. 
Since  then,  the  property  affected  by  the  order  and  by  the  decree 
has  been  completely  washei  away  and,  it  is  alleged,  has  recently 
reformed  on  the  old  site.  Uader  these  circumstances,  it  is  impossible 
to  urge  with  any  show  of  reason  that  the  documents  relied  upon 
have  any  substantial  bearing  upon  the  decision  of  the  question  of  the 
actual  possession  of  tLe  reformed  chur.  It  is  conceded  that  the 
learned  Magistrate  has  considered  the  whole  of  the  evidence  upon 
the  matter,  and,  his  conclusions,  we  think,  cannot  be  successfully 
attacked.  In  our  opinion,  there  is  no  substance  in  the  third  ground 
taken  lief  ore  us,  and,  it  must  be  over-ruled. 

The  Rule  will,  therefore,  stand  discharged. 

Bide  disdiarged. 


{2  C.  L.  J.,  280.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

[CRIMINAL  REVISION  No-  679  of  1905.] 

Aug^  22,  24,  29  1905. 

Present :  —Mr.  Justice  Rampini  and  Mr.  Justice  Mookerjeo. 

TARA  PADA  BISWAS  anuothers,  7.  NURAL  HUQUE  MIA  and  others. 

Criminal  Procedure  Code  [Act  V  of  1S98)  Sec*  MS—Summone  Case,  procedure  for, 
not  applicahle — Witneeaes,  aummons  or  proeeaaea  for, 

..  Thf  re  is  no  pFOvision  in  the  Criminal  Procedure  Code  which-makes  the  procedure 
laid  down  for  summons  cases,  applicable  to  proceedings  under  Sec.  145  and  the  parties 
cannot  ^lairn  it  as  a  matter  of  right  that  it  is  obligatory  upon  the  Magistrate  to  assist 
them  to  produce  their  evidence  by  issuing  summons  or  other  processes  u|)on  their 
vitaeeses. 
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Rale  obtained  bj  the  first  Party  under  Sec.  15  of  the  Charter  Act 

Proceeding  under  Sec.  145,  Cr.  P.  Code. 

The  material  facta  and  arguments  appear  from  the  judgment. 

Babu  Hara  Prasad  Chatter jee  for  the  Petitioners. 

Mr.   Khondkar  and  Babu  Haribhiiaan  Uookerjee  for  the  Opposite 
party. 

The  judgment  of  the  Court  was  delivered  by 

liOOll6rJ«y  J«  —  This  is  a  Rule  issued  by  this  Court  under  Sec 
15  of  the  Charter  Act  upon  an  application  made  by  the  first  party  to  a 
proceeding  under  Sec.  145,  Cr.  P.  C,  calling  apon  the  District  Magis- 
trate of  Nadia,  as  also  upon  the  second  party  to  show  cause  why  the  order 
made  under  that  section  by  the  Subdivisional  Magistrate  of 
Meherpur  should  not  be  set  aside.  No  one  appears  on  behalf  of  the 
Magistrate  to  show  cause,  but  he  has  submitted  an  explanation  which 
has  been  placed  before  us.  The  second  party  in  whose  favour  the  order 
was  made  by  the  Court  below  have,  however,  entered  appearance  aad  it 
has  been  argued  on  their  behalf  that  no  grounds  luve  been  established 
for  the  interference  of  this  Court  in  the  exercise  of  the  powers  of  super- 
intendence which  it  possesses  under  the  Charter  Act. 

On  behalf  of  the  petitioners  the  validity  of  the  order  of  the  Code 
below  is  questioned  on  four  grounds,  namaly,  first  ^  that  the  initial  order 
recorded  under  the  first  paragraph  of  Sac.  145  does  not  contain  a 
statement  of  the  grounds  upon  which  the  Magistrate  was  satisfied  that 
there  was  a  likelihood  of  a  breach  of  the  peace  ;  secondly,  that  the  Police 
Import  upon  which  the  initial  order  was  founded  does  not  disclose 
sufficient  grounds  to  justify  the  inference  that  a  breach  of  the  peace  was 
likely ;  thirdly,  1liat  a  copy  of  ^he  initial  -  order  was  not  served  apoa  the 
property  in  dispute  as  required  by  cl.  (3)  of  Sec.  145  ;  and  fourthly  that  the 
Magistrate  acted  illegally  in  the  exercise  of  the  jurisdiction  by  refusing 
to  assist  the  petitioners  bo  as  to  enable  thdm  to  produce  their  evidence. 
In  our  opinion  these  contentions  are  not  well  founded  and  ought  notio 
prevaiL 

As  regards  the  first  ground  taken  before  us,  it  is  sufficient  to  refer 
to  the  decision  of  the  Full  Bench  in  the  case  of  Khosh  Mahomed  Sirkar 
T.  Nazir  Mahomed  (1).  As  regards  the  second  ground,  it  cannot  be 
supported  in  view  of  the  decision  of  this  Court  in  the  case  of  Kidada 

(1)    (1905)  2  a  L.  J.  259. 
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Kinkar  v.  Daneffh  Mir  (1),  besides,  the  Police  Report  upon  which  the 
initial  order  was  based,  does  appear  to  as  to  contain  a  statement  of  facta 
amply  suflScient  to  justify  the  conclusion  that  a  breach  of  the  peace  waa 
likely.  As  regards  the  third  ground  it  is  concluded  by  the  decision  of 
the  Full  Bench  in  the  case  of  Svkh  Lai  Sheikh  v.  Tara  Chand  Ta  (2). 
The  first  three  grounds,  therefore,  fail  and  must  be  overruled. 

In  support  of  the  fourth  ground,  the  learned  vakil  for  the  petitioners 
has  drawn  our  attention  to  the  followiug  facts.  It  appears  that  on  the 
22nd  May  1905,  which  had  been  fixed  for  the  heariug  of  the  case,  an 
application  was  made  to  the  Mugietrate  on  behalf  of  the  present  peti- 
tioners, stating  that  five  of  tlieir  witnesses  on  whom  summonses  had 
been  previously  served,  had  not  appeared,  and  praying  that  fresh  sum- 
monses might  be  issued  upon  them.  This  application  was  refused  and 
eight  witnesses  on  behalf  of  the  petitioners  were  examined.  On  the 
next  day  two  more  witnesses  were  examined  on  their  behalf  but  it  is 
alleged  that  the  Magistrate  did  not  allow  one  of  the  witnesses,  named 
Dinanatb,  to  prove  under  Sec.  47  of  the  Indian  Evidence  Aot,  some 
collection  papers  alleged  to  have  been  written  by  one  Jadunath  who  had 
been  summoned  as  a  witness  but  had  not  appeared.  Under  these  cir- 
cumstances it  is  argued  by  the  learned  vakil  for  the  petitioners  that 
the  Magistrate  acted  illegally  in  the  exercise  of  his  jurisdiction  and  his 
order  ought  to  be  discharged.  He  relies  upon  the  cases  of  flurendro 
liJarain  v.  Bhohani  Prea  (3),  Ramehandra  v.  Manohur  (4),  Madhah  Tanii 
V.  Martin,  (5)  and  Surjia  Kanta  v.  Hemchander  (6)  as  authorities  for 
the  proposition  that  proceedings  under  Sec.  145  of  the  Cr.  P,  C.  should 
in  all  points  of  procedure  be  regarded  as  summons  cases  and  although  it 
is  discretic  r.nry  with  a  Mngistrate  to  issue  summons  on  a  witness  in  such 
cases,  yet  if  such  diaorotijn  has  not  been  judicially  exercised,  the  High 
Court  ought  to  interfere. 

TLr  1.  arned  counsel  for  \he  second  party  on  the  other  hand  contends 
that  no  sr.ch  icflexib!.^  rule  is  deduciblo  from  the  cases  referred  to,  that 
if  any  such  general  rule  has  been  laid  down  by  those  decisions,  it  is 
contrary  to  the  provisions  of  the  Criminal  Procedure  CofV,  that  in  any 
evpnt  there  is  no  provision  in  the  Code  which  entitled  the  petitioners  to 
ask  for  the  issue  of  a  second  summons  upon  witnesses  who  in  spite  of 
the  proper  service  of  the  first  summons  had  not  tnterrd  appearance,  and 

(1)     (1905)  2  C.  L.J.  271.  (2)     (1905)  2  C.  L.  J.  241. 

(3)  (1885;  I.  L.  R.  11  Calc.  702.  (4)  (1893;  I.  L.  R.  21  Calc.  29. 

{p)  (1902)  I.  L.  R,  30  Calc.  508  (note.)  (6)  (1902)  I.  L  R.  30  Calc.  508. 
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that  as  there  was  nothing  to  show  that  the  petitioners  had  been  {mejadic- 
ed  by  reason  of  the  refusal  of  the  Magistrate  to  issue  the  second  summons 
this  Court  ought  not  to  interfere.  In  order  to  determine  which  of  these 
arguments  ought  to  prevail,  it  is  necessary  to  examine  the  proyisions  of 
the  Code,  relating  to  the  issue  of  summonses  or  other  processes  to  compel 
the  attendance  of  witnesses  in  criminal  cases. 

Part  VI  of  the  Criminal  Procedure  Code  deals  with  proceedings  in 
prosecutions  and  it  distinguishes  between  the  trial  of  summons  cases  bj 
Uagistrates,  the  trial  of  warrant  cases  by  Magistrates,  summary  triah^ 
enquiry  of  cases  triable  by  a  Court  of  Sessions  or  a  High  Court,  and  trials 
before  a  High  Court  or  a  Court  of  Session.  In  each  of  these  cases,  the 
Code  explicitly  provides  for  the  production  of  evidence  by  an  accused 
person  and  defines  the  extent  of  the  assistance  to  which  he  is  entitled 
from  the  Court  to  enable  him  to  do  so  effectively.  Thus,  with  regard 
to  the  trial  of  summons  cases  by  Magistrates,  Sec.  244  after  providmg 
that  the  Magistrate  shall  hear  the  complainant  and  take  all  such  evi- 
dence as  may  be  produced  in  support  of  the  prosecution,  and  also  hear 
the  accused  and  take  all  such  evidence  as  he  produces  in  his  defence, 
lays  down  in  clause  (2)  that  *'  the  Magistrate  may,  if  he  thinks  fit,  on 
the  application  of  the  complainant  or  accused,  issue  process  to  oompd 
the  attendance  of  any  witness  or  the  production  of  any  documentor 
other  thing."  Similarly,  with  regard  to  the  trial  of  warrant  cases  by 
Magistrates,  Sec.  252  provides  that  the  Magistrate  shall  summon  to 
give  evidence  before  him  such  of  the  witnesses  named  by  the  complainant 
as  he  thinks  necessary.  This  is  followed  by  Sec,  257  which  provides 
that  if  the  accused  after  he  has  entered  upon  his  defence  applies  to  the 
Magistrate  to  issue  any  process  for  compelling  the  attendance  of  any 
witness,  the  Magistrate  shall  issue  such  process  unless  he  considen 
that  such  application  should  be  refused  on  the  ground  that  it  is  made 
for  the  purpose  of  vexation  or  delay,  or  defeating  the  ends  of  justice. 
In  the  case  of  summary  trials,  again.  Sec.  262  provides  that  the  pro- 
cedure prescribed  for  summons  cases  sh^  be  followed  in  summons 
cases  and  the  procedure  prescribed  for  warrant  cases  shall  be  followed 
in  warrant  cases,  subject  to  excpptlons  which  do  not  touch  the  question 
now  raised  before  us.  In  the  same  manner,  with  regard  to  enqairies 
in  cases  triable  by  a  Court  of  Session  or  by  a  High  Court,  Sec.  208  cl. 
(3)  provides  that  if  the  complainant  or  officer  conducting  the  proseca- 
tion  or  the  accused  applies  to  the  Magistrate  to  issue  process  to  compel 
the  attendance  of  any  witness^  the  Magistrate  shall  issue  such  proceM 
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unlesi  for  reasons  to  be  recorded,  he  deems  it  unnecessary  to  do  so. 
Rec.  211  then  lays  down  that  after  a  charge  has  been  framed,  a  list  and  a 
supplemental  list  of  witnesess  to  be  summoned  on  behalf  of  the  accused 
to  give  evidence  at  his  trial,  may  be  submitted,  and  Sec.  216  provides 
for  the  issue  of  summonses  to  witnesses  so  named.  Sec.  219  empowers 
the  Magistrate  to  examine  supplementary  witnesses  after  the  commitment 
and  before  the  commencement  of  the  trial.  In  the  case  of  a  trial  before 
a  High  Court  or  a  Court  of  Session,  Sec.  291  defines  the  right  of  an 
accused  person  to  examine  witnesses  in  attendance  and  limits  his  right 
to  have  summoned  as  witnesses  such  person  only,  as  were  named  by  him 
in  the  list  delivered  to  the  Magistrate  by  whom  he  was  committed  for 
trial.  Upon  a  review  then  of  the  provisions  of  the  Code  which  regulate 
proceedings  in  prosecutions,  it  is  manifest  that  in  trials  of  summons 
cases  and  warrant  cases,  in  summary  trials,  in  enquiries  into  cases  triable 
by  a  Court  of  Session  or  by  a  High  Court  and  in  trials  before  a  High 
Court  or  a  Court  of  Session,  the  Code  specifically  provides  for  the  sum- 
moning of  witnesses  on  behalf  of  the  prosecution  as  also  on  behalf  of 
the  accused  ;  in  some  instances  a  certain  amount  of  discretion  is  vested 
in  the  Court  and  it  may  be  conceded  that  if  such  judicial  discretion  is 
erroneously  exercised  by  an  inferior  Court,  to  the  prejudice  of  either 
the  prosecution  or  the  accused,  it  is  competent  to  a  superior  Court  to 
remedy  the  defect.  We  shall  now  proceed  to  examine  the  bearing  of 
these  provisions  of  the  Code  upon  Part  IV  which  treats  of  the  preven- 
tion of  offences. 

Part  IV  of  the  Code  includes  Chapters  Vlli-XIII,  of  which  Chap. 
VIII  treats  of  the  taking  of  security  for  keeping  the  peace  and  for  good 
behaviour,  Chap.  X  is  devoted  to  public  nuisances  and  Chap.  XII 
deals  with  disputes  as  to  immoveable  property.  Sec.  117  which  occurs 
in  Chap.  VHI  and  refers  to  proceedings  for  taking  security  for  keeping 
the  peace  in  cases  other  than  on  conviction  and  also  for  taking  security 
for  good  behaviour,  provides  in  cl  (2)  that  the  enquiry  by  the  Magis- 
trate into  the  truth  of  the  information  upon  which  he  has  taken  action, 
shall  be  made,  as  nearly  as  may  be  practicable  where  the  initial  order 
requires  security  for  keeping  the  peace,  in  the  manner  prescribed  for 
conducting  trials  and  recording  evidence  in  summons  cases,  and  where 
the  order  requires  security  for  good  behaviour,  in  the  manner  prescribed 
for  conducting  trials  and  recording  evidence  in  warrant  cases,  except 
that  no  charge  need  be  framed.  Again  Sec.  137  which  finds  a  place 
i^  the  chapter  on  public  nuisances  provkles  that  when  the  person  to 
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whom  the  oonditiosal  order  for  the  removal  of  the  nuieance  Las  been 
directed  appears  aild  ahows  causet  the  Magistrate  shall  take  evidence  in 
the  matter  as  in  a  summons  case.    When   however,  we  torn  to  Sec.  143 
which  finds  a  place  in  the  chapter  on  dispates  as  to  immoveable  property 
we  find  that  the  Code  does  not  specify  that  the  procedure  to  be  followed 
is  either  that  prescribed  for  summons  cases  or  warrant  cases.    On  the 
other  hand,  clause  (4)  of  the  section  provides  that  the  Magistrate  shall 
receive   the  evidence  produced   hj   the  disputing  parties,  consider  the 
effect  of  such  evidence  and.  tak«  such  further  evidence,  if  any,  as  he 
thinks  necessary.     The  conclusion   seems  to  us  to  be  irresistible  that 
although  the  Legislature  in  cases  for  the  taking  of  security  for  keeping 
the  peace  and  for  good  behaviour  as  also  in  cases  of  public  nuisance  has 
expressly  provided   that  in    some    specified    instances  the  procedure 
prescribed  for  summons  cases  and  in  others  the  procedure  prescribed 
for  warrant  cases,   shall  be  followed  and  has  thus  entitled  the  parties  to 
claim  the  assistance  of  the  Court,  within  the  limits  defined  in  other  parts 
of  the  Code,  in  summoning  witnesses  and  ia  producing  evidence,  jet 
the  Legislature  has  deliberately  omitted  to  extend  the  procedure  pres- 
cribed for  aunmions  oases  or  warrant  cases  to  proceedings  under  Sec. 
145.    This  difference  is  undoubtedly  remarkable  and  if  it  were  neces- 
sary to  seek  the  reason  for  this  distinction,   it  would  not  be  difficult,  in 
our  opinion,  to  find  it.    Sec.  145  was  intended  to  provide  a  speedy  re- 
medy for  the  prevention  of  breaches  of  the  peace  arising  out  oi  disputes 
relating  to  immoveable  property.    The  Code  contemplates  a  determi- 
nation of  the  question  of  possession  without  any  reference  to  the  merits 
of  the  respective  claims  of  the  disputing  parties  to  a  right  to  possess 
the  subject  of  dispute.    The   question  of  possession  moreover  has  to 
be  determined  with  reference  to  a  specified  point  of  time,  namely,  the 
date  of  the  initial  order  or  in  tho  case  of  forcible  dispossession,  a  date 
within  2  months  next  proceeding  such  order.    The  Legislature  could 
hardly   have  contemplated   an  elaborate  and   protracted  investigation, 
the  result  of  which  might  in  many  instances  be  to  defeat  the  very  object 
in  view,  namely,  an  effective  prevention  of  a  breach  of  the  peace.    The 
whole  object  might  obviously  be  defeated,  if  the  Court  could  be  compell- 
ed to  summon  and  resummon  witnesses   at   the  choice  of  the  parties.    It 
further  appears   to   iis  that  liavih^j:   regard  to  th?  nahire  of  the  question 
to  be  determined,  the  disputing  parties   ought  not  to  have  any  difficulty 
in  producing,  without  the  assistance  of  the  Court,  evidence  which  would 
ordinmly  be  at  their  disposal.    It  niay  further   be  pointed  out  that 
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apparently  the  Magistrate  ia  given  no  choice  in  receiving  the  evidence 
produced  before  him,  ManmcUha  Nath  v.  Baroda  Prosad  (1),  and  if  bo, 
the  parties  by  eummoning  any  number  of  witnesses  and  by  asking  for 
fresh  processes  may  indefinitely  prolong  the  enquiry.  Apart  from  these 
considerations,  however,  it  appears  to  us  to  be  clear  from  the  provisions 
of  the  Code  to  which  we  have  referred  at  length,  that  it  is  not  obligatory 
upon  the  Magistrate  to  assist  the  parties  to  a  proceeding  under  Sec.  145 
to  produce  their  witnesses  and  they  cannot  claim  as  a  matter  of  right 
tiiat  processes  should  be  issued  by  the  Court  to  enable  them  to  bring 
forward  their  evidence.  Sec.  510  of  the  Code  does  not  strengthen  the 
contention  advanced  on  behalf  of  the  petitioners,  because  that  section 
only  authorises  the  Court  at  any  stage  of  an  enquiry  to  summon  any 
person  as  a  witness,  though  not  previously  summoned,  and  it  makes  it 
obligjitory  up3n  the  Conrt  to  summon  and  examine  any  such  person 
only  if  his  evidence  appears  to  it  to  be  essential  to  the  just  decision  of 
thecasd.  Tnia  is  manifestly  quite  di£Eer#nt  from  holding  that  the 
parties  have  a  right  to  ask  for  the  assistance  of  the  Court  in  producing 
their  evidence,  and  indeed  if  the  two  wire  identical,  most  of  the  section 
of  the  Code  to  which  we  have  already  referred  would  be  superfluous.  It 
further  appears  to  us  that  so  irjt  as  Sec.  145  is  concerned,  the  provisions 
of  Sea  540,  are  to  some  extent,  practically  incorporated  in  it  by  cl.  (4) 
which  authorises  the  Magistrate  to  take  such  further  evidence,  if  any, 
as  he  thinks  necessary. 

As  regards  the  cases  upon  which  reliance  is  placed,  Uurendra 
Narain  y.  Bhahani  Prea  (2),  which  was  decided  uaJer  the  Code 
of  1883,  no  doubt  lays  down  broadly  that  a  proceeding  under  Sec. 
145  sh^iuld  be  regarded  on  all  points  of  procedure  as  a  summons 
case.  With  all  respect  for  the  learned  Judges  who  decided  that 
case,  we  are  unable  to  assent  to  this  view,  in  support  of  which  no 
reasons  are  assigned.  As  regards  the  case  of  Bam  Chandra  v. 
Motidhar  (3),  to  wbich  decision  one  m3mber  of  this  Bench  was  a 
party,  and  upon  which  considerable  reliance  was  placed  by  the 
learned  vakil  for  the  petitioners,  it  simply  accepted  the  ruling  in 
the  earlier  case  without  an  examination  of  the  grounds  upon  which 
it  is  based.    As  regards  the    ca33    Madkab  Gkandra    v.    Martin  (4), 

(1)  (1904)  I.  L.  B.,  31  Calc.  685.  (2)  (1885)  I.  L.  R.  11  Calc.  762. 

(3)  Il8d3)  I.  L.  E.  21  Oalc.  29.  (4)  {1001)  I.  L.  R.  80  CaIc.  503  (aote).  , 
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which    was     cited     with   approval     in    Manmatha     Nath    v.     Baroda 
Prasad  (1),  it  appears   to  bave   bfen    assumed    that  the   Magistimte 
acted    without    jurisdiction    in    refusing    to     issue  process   for  tht 
attendance  of  witnesses  cited    by   one  of   the  parties,  but  no  gromids 
were  stated    to  justify   this  conclusion.     The  last  ca«ie   referred  to  m 
Surja  Kant  v.   Hem  Chundra  (2),     which     was    followed     in  Radka 
Nath  Singh  v.   Mangal  Gareri.     We     have    carefully     examined  the 
grounds  upon  which  this  decision  is  based  and  although  there  is  much 
in  the  reasons  assigned   by  the  learned  Judges  which  we  might  accept 
without  hesitation,   we  are  entirely  unable  to  adopt  the  conclusicMi  at 
which  they  arrived,  whirb,  with  all  deference  j.or  them,  appears  to  as  to 
be  inconsistent  with  those  reasons.    As  we  understand  the  judgment  of 
the  learned  Judges  they  dissent  ffom  the  view  of  the  law  expounded  in 
the  case  of  Hurendra  Narain  v.  Bhabani  Prea  (3),   and  Ram  Chandra 
V.  Uanohar  (4),    and  they    expressly   hold    that    it    cannot  be   laid 
down  as  a  rule  of  law  that    proceedings    under    Chap.    XII  of   the 
Criminal    Procedure    Code  should    be  regarded  as   to  procedure,  as 
summons  cases  ;   but  the  apparently  hold  that   as  a  special  provision 
has  not  been  made  by  the  law,   it  should   be  laid  down  as  a  rule  ci 
convenience  that  the  Magistrate  is  not  absolved  from  the  duty  of  assist- 
ing  the    parties  in   procuring  the  attendance  of    material  witnesses 
when  it  is  shown   that  their  attendance  cannot   be  enforced  without 
such  assistance.     We  regret  we  are  unable   to  follow  this  oondoaioii, 
and  we  (eel  Jihat  if  we  adopted  it  we  would   be  encroaching  upon  the 
function  of  the  Legislature  and  practically   incorporating   into  Sec.  145, 
directions  which  are  not  to  be  found  there,— directions  which  it  appears 
from  an  exanunation  of  the  other  provisions  of  the  Code,  the  Legisla- 
ture has  deliberately  omitted.    No  doubt,  if  it  had  been  obhgatory 
upon  the  Magistrate  to  proceed  as  in  summons  cases  and  if  he  had 
acted  erroneously  in  the  exercise  of  the  judicial  discretion  vested  in 
him,  our  interference  might  have  been  invited   by  any  party  prejudice 
ed  by  his  inaction ;   but  we  are  not  prepared  to  cast  upon  the  Magistrate 
a  duty  which  has  not  been  imposed  upon  him  by  the  Legislature.    We 
have  nothing  to  do  with  the  policy  of  the  law  when,  as  in  this  instance, 
the  provisions  of  the  Code  are  clear  and  unambiguous  ;  but  we  we  are 
by  no  means  satisfied,  as  we  have  already  indicated,  that  the  provisionfl 
9f  the  Code  as  we  construe  them  are  not  defencible  on  principle. 

We  have  next  to  consider  whether   the  preset  case'  ooght  to  be 
referred  to  a  Fall  Bench.      We  do  not  think  it   necessary  to  do  so 

(1)    (1904)  L  L.  R.  81  Oalc  G35.  (2)  (1902)  I.  L.  R.  30  Calc  6«6. 

13)    (1885)  L  L.  R.  11  Calc.  726.  (4)    (1893)  I.  L.  21  Oa 
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ina&mncli  as  it  has  already  been  decided  by  a  Fall  Bench  in  the 
case  of  Suhhlal  Sheikh  v.  Tarachand  Ta  (1),  that  the  powers  of 
saperintendence  vested  in  this  Court  by  Sec.  15  of  the  Charter 
Act  should  in  cases  under  Sec.  145  of  the  Or.  P.  Code  be  exercised 
with  caution  and  that  this  Court  ought  not  to  intisrfere  unless  it' 
IS  satisfied  that  the  petitioners  have  been  prejudiced  by  the  pro« 
ceedings  in  the  Court  below.  In  the  case  before  us,  there  is  no- 
thing to  show  that  the  witnesses  with  regard  to  whotn  second  sum* 
monses  wdre  aslied  for,  could  not  have  been  made  to  attend  with« 
out  the  assistance  of  the  Court.  There  is  even  nothing  to' 
show  what  they  would  have  proved  and  whether  they  are 
mJEtteriAl  witnesses.  Further,  although  it  was  suggested  that  wi£«'' 
ness  Dinanath  was  not  allowed  to  prove  the  collection  papers  alleg* 
ed  to  have  been  prepared  by  Jadunath,  yet  there  is  nothing  to  show 
that  any  questions  on  the  matter  were  put  to  the  witness  while 
he  was  under  examination  and  were  improperly  disallowed..  On 
a-careful  review  of  the  whole  proceedings  we  are  not  satisfied 
that  the  petitioners  were  unablQ ,  to  procure  the  attendance  of 
any  of  their  witnesses  without  the  assistance  of  the  Court  or  that 
there  has  been. any  denial  of  justice  in  this  case.  No  grounds 
have  been  made  out  to  justify  the  exercise  of  our  extraordinary 
jurisdiction  under  the  Charter  Act,  and  the  Rule    will   therefore 

stan^  discharged. 

Rule  ducharged. 

\6P.L.  B.,  416.) 

IN  tHB  CQIEF  COURT  OF  THE  PUNJAB,  LAUORB. 

April  10      [CRIMINAL  REVISION  No.  67  ov  190&.]  1905. 

Present : — Mr.  Justice  Reid. 

.     INDER  BHAN,— (Convict),— Petitioner, 

Vei8U8 

EM  PEROR,— Respondent. 

Criminal  Procedure  Code  (Act  T  of  1898),  Sections  4  (h)  195,  ilQSanciwn  to 
prosecute— Complaint  of  Court. 

A  Revenue  Court,  being  satisfied  from  the  perusal  of  documents  tendered  in  e?i- 
dcnce  and  previously  tendered  in  another  case,  that  the  documents  were  forgeriis,  sent 

(1)    (1906)  2  C.  li.  J.  2il. 
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tbt  oAse  for  inquiry  and  sucb  orders  as  might  ieem  fit,  to  the  Magietrftte  <^  ibe 
District,  who  was  also  Collector  of  the  District  The  latter  sent  the  case  for  trial  to  s 
Sabordinate  Ifagistrate,  who  pointed  oat  that  sanction  under  section  195  of  the  Crimi- 
nal Prooedure  Code  had  not  been  granted.  The  Collector,  as  the  Court  supnior  to  tbe 
Revenue  Court  in  which  the  documents  were  first  tendered  in  evidence  granted  sane* 
tion  under  section  195. 

Held,  that  the  communication  by  the  Revenue  Court  to  the  Magistrate  of  tiie 
District  was  a  complaint  on  which  the  latter  could  act. 

Petition^  under  Heltons  Jf }  of  Criminal  Procedure  Code,  for 
r^vieion  ^  the  order  of  Khan  Bahadur  Uaulvi  Inam  Ali^  Sessions 
J.udgBy  Shahpur  Divieiony  dated  the  16th  December  1904,  confirming 
the  order  of  Captain  A.  J.  O'Brien,  District  Magistrate,  Mianmli, 
doled  the  22nd  April  1904^  granting  sanction  for  prosecution  of  ftii' 
tioner  under  section  471  ^  Indian  Penal  Code. 

Mr.  Beechey^  Advocate,  for  Petitioner. 
Judgment^ 

Rollly  J«*^I  see  no  reason  for  interference.  A  Rerenae 
Court,  being  satisfied  from  the  perusal  of  documents  tendered  in 
evidence  and  previously  tendered  in  another  chso,  that  the  docu- 
ments wore  forgeries,  sent  the  case  for  inquiry  and  such  orders  as 
might  seem  fit,  to  the  Magistrate  of  the  District,  who  was  also 
Collector  of  the  District, 

The  latter  sent  the  case  for  trial  tea  Subordinate  Magistrate, 
who  pointed  out  that  sanction  under  section  195  of  the  Code  of 
Criminal  Procedure  had  not  been  granted  The  Collector,  88  the 
Court  superior  to  the  Revenue  Court  in  which  the  docotuenis 
were  first  tendered  in  evidence,  granted  sanction  under  section  195. 

For  the  petitioner  the  contentions  are  that  the  Revenue 
Court,  which  sent  the  case  to  the  Magistrate  of  the  District,  did 
not  act  under  section  476  of  tbe  Code,  that  sanction  accorded 
to  a  private  individual  was  a  condition  precedent  to  a  prose* 
cutioD,  and  that  tbe  Revenue  Court  did  not  muke  a  complaint 
to  the  District  Magistrate. 

The  first  contention  has,  in  my  opinio^,  force,  but  the 
second  and  third  contentions  have  no  force. 

2Z  P.  B.,  [Criminal)  1901,  cited  for  the  petitioner  is  based 
on  (iueen-Empress    v.    Rachappa,   I.  L.   R.   XIII  Bom.,  109,  in 
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which  Par«o?is  J. 9  said — ^^A,  oomplaint  .  •  •  i  is  an  allega- 
tion made  to  a  Magistrate,  wieh  a  view  to  his  taking  action 
nnder  the  Code,  that  some  person  has  committed  an  offence. 
Under  section  195  a  Magistrate  can  take  cognizance  of  a 
complaiut  made  either  by  a  pnblic  servant  or  by  a  Conrt* 
Either  therefore  can  make  a  complaint,  although  a  Conrt  is 
at  liberty,  if  it  chooses,  to  proceed  instead  in  accordance 
with  the  provisions  of  section  476." 

I  concur  in  this  exposition  of  the  ]aw>  and,  in  my  opinion,  tbe 
oommanication  by  tbe  Revenue  Court  to  the  Magistrate  of  the 
District  was  a  complaint  on  which  the  latter  could  act. 

The  application  is  dismissed. 

Petition  rejected. 


(6  P.  L.  fi.,  418.) 

IN  THE  CHIEF  COUUT  OF  THE  PUNJAB,  LAHORig. 

April  10         [CaiMINAL  APPEAL  No.  10  op  1905.]  1905. 

Present  i — Mr.  Justice  Robertson. 

I  NAY  AT  HUSAIN,— (Convict),— Appbllakt, 

Versus 

EMPEROR,— (CoMPLAiNAifT),— Respondent. 

Criminal  Procedure  Code  (Act  V  of  1898),  SecHon  3i6—Beference  to  atiperior 
Magistrate. 

A  District  Magistrate  to  whom  a  case  is  referred  by  a  Subordinate  Magistrate 
under  section  846  of  tbe  Criminal  Procedure  Code  cannot  pass  any  order  on  the  evi- 
dence recorded  by  the  Subordinate  Magistrate.  He  must  proceed  as  directed  by  clause 
2  of  tbe  section. 

Appeal  from  the  order  of  Major  3f.  W.  Douglas^  C  /.  -E?.,  District 
Magistrate,  Simla,  dated  the  8th  Decmber  1904,  convicting  the  AppeU 
lant. 

JODQMGNT. 

RobertSOIIy  J.— This  case  was  sent  to  the  District  Magis- 
trate by  a  Subordinate  Magistrate,  Mr.  Waterfield,  apparently 
under  section  346  of  the  Criminal  Procedure  Code.  Only  under 
that  section  would  Major  Douglas  havo  had  power  to  try  it. 
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Major  Douglas  on  receipt  of  the  ease  should- b&ve  proceeded 
to  try  it  himself  under  section  346,  bat  he  accepted  the  plea  put 
in  before  Captain  Nicholas,  as  a  plea  of  guilty.  It  was  not  a  plea 
of  guilty,  as  however  absurd  the  statement  that  the  goods 
were  taken  by  mistake  might  be,  the  plea  was  not  one  of  guilfcj, 
but  farther  this  plea  was  no!i  made  before  Major  Douglos,  nor 
did  Mujor  Dpuglas  record  any  plea  at  all  before  himself,  but  coh- 
tented  himself  with  getting  proof  of  the  previous  convictions,  wiih- 
out  taking  any  evidence  as  to  the  guilt  cf  the  accused  ia  tLia 
case. 

The  evidence  taken  by  Captain  Nicholas  was  not  evidence  in 
the  trial  before  Major  Douglas,  as  the  reference  was  under secfcion 
34«,  not  849,  as  tlie  District  Magistrate  seems  to  have  supposed. 
It  is  unfortunate  that  this  step  makes  it  necessary  to  have  the  ca?e 
retried.  Had  the  reference  been  under  section  349  the  plea  and 
evidence  of  Captain  Nicholas  could  have  been  taken  into  consider. 
ation,  but  a  sentence  of  five  years*  imprisonment  could  not  have 
been  pnssed.  The  judgment  and  sentence  passed  upon  the  appeU 
lant  by  Major  Douglas,  District  Magistrate,  under  section  30  are 
accordingly  set  aside  and  the  case  returned  for  retrial  accordiug 
to  law. 

Appeal  accepted. 


(6  P.  L.  B.,  421.) 

IN  THE  CHIEF  COURT  OP  THE  PUNJAB,  LAHORE. 

April  6      [CRIMINAL  REVISION  No.  1367  of  1904.]       1905. 

Present  .—Sir  William  Clark,  Kt.,  Chief  Judge. 

RAH  AM  ALI,— Petitioner, 

Versus 

yussamrnat  FATEH  BIBI^—Respcndent. 

Criminal  Procedure  Code  {Act  V  of  1898),  Sections  48«,  i9a-Maintenance'-0TdtT 
passed  by  Criminal  Court-Compnmisc^-Jurisdiction  of  CivU  Court, 

When  in  proceedings  for  maintenance  under  section  488  of  the  Criminal  Proce- 
dure Coda  the  pxrtie?  eater  into  a  compromise,  the  enforcement  of  the  compromise 
comes  within  the  jurisdiction  of  a  Civil  Court  and  not  of  a  Criminal  Courl  P-  ^»  ** 
0/ im  {Cr.)  referred  to.  ,  :         -^  ' 
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Case  reported  by  D.  J,  Boyd,  Esquire,  OffictAiing  District  MagiS" 
irate,  Jhthm,  with  his  No.  1698  of  11th  October.  1904.  > 

Rbpobt. 

The  facts  of  this  case  are  as  follows  :  — 

.  Mussammat  Fnteh  Bibi  appHed  for  an  order  of  maintenanoe 
against  her  husband  Baham  Ali  under  seotion  488,  Criminal  Pro« 
cedure  Code,  in  the  Sub- Divisional  Court  of  Find  Dadan  Khan  otf 
17th  August  1903.  While  the  case  was  pending^  t\ie  parties 
compromised,  and  tlie  Court  parsed  an  order  under  section  488, 
Criminal  Procedure  Code,  in  terms  of  the  compromise,  viz.,  that 
Raham  Ali  should  give  to  his  wife  half  his  land  and  a  house  to 
reside  in  or  in  case  of  default,  Us.  9  a  month.  This  order  was 
passed  on  16th  September  11)03.  Subsequently  Baham  AH  divor- 
ced his  wife.  On  1st  July  1904,  Mussammat  Fateh  Bibi  applied  for 
execution  of  the  order  of  maintenance.  The  present  Sub-Divi- 
sional  Officer  set  aside  the  order  of  his  predecessor  as  to  the  gift 
of  half  his  land  and  a  house  and  ordered  that  the  woman  receive 
arrears  of  payment  of  Bs.  9  for  the  period  of  her  iddat  and  there- 
after that  Rs.  5  a  month  be  paid  for  the  maintenance  of  the  tw6 
boyn,  her  sons,  by  Raham  Ali.  A  warrant  for  realization  of  the 
total  arrears,  Rs.  78-14-0,  was  issued. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds : — 

That  in  accordance  with  the  principle  laid  down  in  P,  J2,  42 
of  1888 y  Criminal,  when  a  compromise  has  been  arranged  between 
the  parties  to  a  case,  under  section  488,  Criminal  Procedure 
Code,  the  enforcement  of  that  compromise  comes  within  the 
jurisdiction  of  a  Civil  and  not  of  a  Criminal  Court,  because  the 
hasband  no  longer  neglects  or  refuses  to  maintain  his  wife. 
Therefore,  in  my  opinion,  the  case  should  have  been  dismissed  in 
the  first  instance,  and  the  order  for  execution  should  not  be 
carried  out. 

OUDER  OF  THE  CHIEF  CoURT. 

dark^  Gs  J.  — Agreeing  with  the  District  Magistrate's  order 
of  6th  October  1904,  I  set  aside  the  order  of  the  Alagistratf 
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directing  that  maintenance  be  realized  from  BaLam  Ali.    ilumtm- 
mat  Fateh  Bibl  is  free  to  bring  a  Civil  suit  on  the  agreement 

Revision  aOotced 


[6  P.  L.  fi.,  434.) 

IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

April  17       [CRIMINAL  APPEAL  No.  169  of  1905.]  1905. 

Present :— Sir  William   Clark,  Kt.,  Chief  Judge. 

GOKHA  SINGH,~Appkllant, 

Versus 

EMPEROR,— RispoNDBNT. 

Previous  conviction — Trial  of  accused  having  previous  convicHons^Prcof  cf 
fuiU. 

A  man  with  several  previous  convictions  is  singularly  liable  to  be  the  victim  of 
Ik  false  case,  and  it  is  both  easier  to  obtain  a  conviction  against  such  a  maa,  and  his 
pnnishment  is  heavier.  These  are  facts  well  known  to  the  people,  and  tbey  are  spt 
to  take  advantage  of  them.  Conrts  should  be  on  their  guard  against  bdsg  abased 
hj  tuch  proeedore. 

Appeal  from  the  order  of  A.  E.  MartineaUf  Esquire,  Sesshu 
Judge,  Lahore  Division,  dated  the  10th  January  1906,  convicting  (he 
appellant. 

JUDGMBNT. 

Glarky  G«  J.— This  case  has  to  my  mind  a  strong  appear- 
ance of  being  a  false  case. 

Gokha  Singh  has  been  twice  previously  convicted  and 
imprisoned  for  offences  against  property,  and  presumably  is  an 
experienced  criminal.  The  conduct  attributed  to  him  argues  i 
simplicity  and  inexperience  inconsistent  with  his  previous  life- 
He  is  alleged  to  have,  on  the  afternoon  of  21th  October,  iu  the 
populous  town  of  Baja  Jang«  gone  into  his  neighbour,  lUnga 
Singh^s  house,  some  50  kadame  away,  broken  open  the  lock  of  his 
kolha,  and  carried  away  about  !{  maunds  of  wheat,  and  11  '^cAwrn  * 
which  are  said  to  have  been  lying  along  with  the  wheat. 

He  was  surprised  iu  the  act  by  one  Rattan  Singh,  a  friend  of 
Banga  Singh;  he  was  questioned  by   Rattan  Singh  and  said  h0 
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had  bought  the  wheat  from  Ranga  Singh,  but  evidently  Battan 
Singh  did  not  believe  him,  for  he  went  off  straight  to  his  fields^ 
and  told  Banga  Singh. 

In  spite  of  this  oontre-tempSy  Gokha  Singh  is  said  to  have 
gone  off  with  the  wheat  and  ^churia.^^  One  would  have  thought 
that  having  been  caught  in  this  way,  he  would  have  left  the 
wheat  and  ^^churis'^^  behind  him,  but  not  only  is  he  said  not  to 
have  done  tlis,  but  he  is  further  said  to  have  placed  the  "cfctim'* 
in  "pi7ar"  on  the  bed   in  his  house. 

When  Kanga  Singh  that  night  collected  the  lambardars  and 
went  to  GokhcN  Singh's  house  they  found  Gokha  Singh  quietly 
sleeping:  with  his  family  in  front  of  his  house.  There  was  then  a 
slight  ilisturbauce  there.  Goka  Sir.gh's  house  was  locked  up, 
aud  next  morning  at  9  a.  M.  a  constable  found  the  **c/iMnV'  in  a 
"jji^af"  on  tho  bed. 

Tn  these  doubtful  circumstances  I  prefer  to  give  accused  the 
benefit  of  the  doubt,  and  think  that  either  the  constable  was 
induced  to  take  part  in  tlio  falee  case  or  that  lianga  Singh^s  party 
contrived  in  the  dark  to  get  the  '*c/iiem'  put  ou  accused's  bed. 

Accused  says  that  Banga  Singh  in  his  enemy,  because  his 
brother  wont  security  for  accused,  thescurity  was  forfeited, 
and  accused  in  consequence  mortgaged  his  land  to  Ranga  Singh, 
bat  refuses  to  give  up  pcssession,  and  this  is  the  subject  of  quar* 
rel    between    them. 

This  has  not  been  suflSciently  cleared  up  at  the  trial,  but 
there  is  sufficient  in  Ranga  Singh^s  cross-examination  to  make 
the  truth  of  the  story  highly  probable,  aud  enmity  a  certainty. 

As  regards  the  witnesses.  The  Sessions  Judge  considered  the 
principal  witness,  Rattan  Singh,  trustworthy.  He,  however,  admits 
that  bis   name  is  borne  on  Register   X. 

The  other  two  chief  witnesses.  Rattan  Singh,  lambardar,  and 
Teja  Singh,  lambardar,  are  clearly,  from  their  cross-examinati^ons, 
hostile  to  Mccused. 

A  man   with  several   previous  conviciions  is  singularly  liable 
to  be  the   victim  of  a  false  case.     It  is  both  easier  to  obtain  a 
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conviction  against  sach  a  man,  and  his  pnnishmeat  is  heayier. 
These  are  facts  well  known  to  the  people,  and  they  are  apt  to 
take  advtintnge  of  them,  and  Courts  shoald  be  on  f'heir  gaari 
against  being  abused  by  such  procodore.  This  seems  to  me  to  be 
a  false  case.  I  accept  the  appeal  and  acquit  and  discharge  GoUi 
Singh. 

Appeal  acpepUdn 


[6  P.  L.  fi.,  436.) 
:  IN  THE  CHIEF  COURT  OP  THE  PUNJAB,  LAHORE, 
May  10       [CUIMINAL  llEVlSlON  No.  100  of  1905]        1905: 
.     .  Piesent  :— Mr.  Justice  Reid. 

f  SAHIB  SlNGH,^PBTiTiONiB, 

Versus 
^  EMPEROR— (Complainant),— Rbspondkkt. 

Criminal  Procedure  Code  (Act.  V  of  1898y,  Sections  233,  423  (i)  (b)— Penal  Code  {M 
XhVof  I860;,  SectioM  411,  414,  464— Ofcarj/es.  Joinder  of^^oini  trial  and  amviti^  <i/ 
several  accused  for  one  offence— Alteration  of  convidwn  under  sotne  other  diiiinti  o/eiU 
of  one  of  the  accused. 

The  petiMoner  ajidjtour  others  wete  tried  jointly  under  section  454  of  the  IndiAB 
Penal  Code.  The  pther  four  we]:6  convicted  of  the  offence  with  which  they  wm 
oh!^rged  and  the  petitioner  of  ahetment  thereof. 

On  appeal,  thd  petitioner  was  convicted  only  under  bections  411  and  Hi  of  t^ 
Indian  Penal  Gode« 

Heldt  that  the  conviction  must  he  set  aside,  for'^he  petitioner  could  Boi  bivi 
be«n  tried  jointly  with  the  four  other  accused  under  seotions  411  and  414,  IndiABta*^ 
Gode,  while  they  were  being  t^ie4  updpr  section  454,  Indian  Penal  Code.  -   i 

^  -  Petition,  under  section  439  of  the  Criminal  Procedure  Q4^/<»' 
reoimn  of  the  order  of  Khan  Bahadur  Maulpi  Jjmhh  JU,.  8mim 
Judge^  Shahfur  Dimmti,  at  Bhera,  dated  the  20th  Dectmher  1904^ 
vaitying  the  order  of  H,  I\  Forbes^  Esquire,  Magistrate,  l»t  CJo», 
Jhang^  at  LyaUpur^  dated  the  3rd  October  1904^  conticting  the  fdi- 
tieiier.   ^ 

Mr.  O^GoTtnan^  Advocate,  for  Petitioner. 

Jfessrs.  SMverton  aod  J)evl  Dial,   Advocates,   for  res 
ent. 
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Judgment.  ,     . 

Roid^  Ja — The  petitioner  and  four  others  were  tried  jointly 
under  section  454  of  the  Penal  Code.  Tl\6  other  four  were  con- 
victed of  the  offence  specified  in  the  charge  sheet,  and  the  peti- 
tioner was  convicted  of  abetment  thereof. 

On  appeal,  the  learned  Sessions  Judge  acquitted  the  petitioner 
of  the  offence  of  which  he  had  been  convicted  and  convicted  him 
under  sections  {\l  of  the  Penal  Code. 

This  conviction  cannot^  in  my  opinion,  be  maintained.  The 
petitioner  c«»uld  not  havo  been  tried  jointly  with  the  four  other 
accused  under  sections  J} {  while  they  were  being  tried  under 
section  454,  and  the  fact  that  the  conviction  was  amended  on 
appeal  places  the  petitioner  in  the  position  of  having  been  tried 
for  the  offence  of  which  the  appellate  Court  has  convicted  him. 

The  power  of  altering  the  finding,  while  maintaining  the 
sentence,  conferred  on  appellate  Courts  by  section  423  (1)  (/>) 
oE  the  Code  of  Criminal  Procedure  does  not  empower  those  Courts 
to  act  in  contravention  to  the  provisions  of  section  233  of  the 
Code.  Without  expressing  any  opinion  on  the  evidence  on  the 
record,  I  set  aside  the  conviction  and  sentence  and  order  that 
the  petitioner  be  re-tried  for  the  offences  specified  by  the  Ses- 
sions Judge.  I  leave  the  question  of  bail  to  the  Magistrate  of 
the  District. 

The  fine,  if  realised,  will  be  refunded  and  will  be  recovered 
from  the  persons  to  whom  it  has  been  paid  as  compensation. 


(6  P.  L.  B.y  461.) 

IN  THE  CUIEI?  COURT  OF  THB  PUNJAB,  LAHORE. 

April  15     [CRIMINAL  REVISION  No.  384  of  1905.]  1905. 

Present — Mr.  Justice  Reid. 

EMPEROR  V.  JAN  MUHAMMAD  and  oTnBBs,-^Acco8KD. 

Penal  Code  (Act  XLV  of  1860),  Section  ^il-^Criminal  tre^i^ass-  Intention. 
r-"    A  person  ro-entering  laud  from  which  ho  has  lean  ejected  in  due  coxirse  of  kw 
by  order  of  Court  is  not^  ^^iUy  of  criniiuftl  trespaES  when  thwe  i»  no  ©Yidtnoe  to  prove 
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that  kis  iDteotion  was  to  ocmmit  an  offence,  or  (o  intimidate,  insult  or  annoy  the  pet- 
son  in  possession  of  the  land. 

Case  reported  by    E   A.  Eitcourt,  Etquire,  Dhlrici   Magistrate, 
Gujranwala^  with  hU  No  756  of  the  23rd  March  1905. 

Report. 

The  facts  of  this  case  are  as  follows  :— 

The  oomplainant  alleges  that  the  accused  entered  on  the 
land  which  was  legally  in  the  former^s   possession. 

The  accused,  on  conviction  by  Pandit  Sri  Kishen,  exercising 
the  powers  of  a  Magistrate  of  the  Ut  Class  in  the  Gnjranwala 
District,  were  sentenced,  by  order,  dated  22nd  February  1905, 
under  section  447  of  the  Indian  Penal  Code,  to  fine  Rs.  10  each  of 
the  accused  or  in  default  each  of  the  accused  three  weeks' 
simple  imprisonment. 

The  proceedings  are  fonvarded  for  revision  on  the  foU^iwing 
grounds  — 

This  is  a  case  of  a  veiy  common  type  and  one  in  which  tlio 
complainant  has  suffered  from  the  action  of  the  accused,  but  iu 
which  he  has  no  remedy  under  section  44'7,  Indian  Penal  Code. 
It  appears  that  certain  land  was  soM  to  8ardar  J.iwahar  Singli 
and  after  partition  proceedings  lie  took  possess^inn.  Possessiou 
was  applied  for  by  Sardar  Jawahar  Singli,  and  in  tho  course  of 
these  proceedings  the  accused  wore  convicted  under  section  ISC, 
Indian  Penal  Code,  in  wliich  appeal  was  made  to  the  Chief  Court 
and  rejected.  Subsequently  possession  was  given  to  S^^'cl.r 
Jawaliar  Singli  by  the  Kanungo  on  7th  August  1904.  Now  pos- 
session cannot  be  legally  gi^-en  at  that  time  under  the  Hevenuo 
law,  but  this  is  a  matter  against  which  tho  accused  had  a  proper 
course  of  action.  The  accused  have  instituted  a  civil 
case  to  establish  tlieir  rights  to  this  land,  but  tiiis  case  i« 
pending.  It  appears  that  subsequent  to  possession  being 
given  the  accused  continued  to  hold  possession,  and  it  w 
doubtful  how  far  the  Knnungo's  report  can  be  Jiold  correcfc 
that  he  gave  possession  to  Sardar  Jawahar  Singh  But 
presuming  that  an  order    was    given  to    the   accused  to  vacate 
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the  land,  which  is  probably  what  took  placoi  and  presuming  also 
that  they  did  vacate  (which  is,  I  think,  improbable),  and  then  again 
entered  on  the  land,  the  question  is:  have  they  committed  an 
offence  under  section  447,  Indian  Penal  Code  ?  The  whole  of  the 
question  turns  on  the  point  as  to  whether  there  was  any  intention 
to  cause  "annoyance."  In  this  case  the  accused  are  under  the 
idea  that  complainant  has  no  right  to  the  land,  and  they  have  not 
acted  in  order  to  cause  nnnoyance  to  the  complainant,  though  no 
doubt  they  have  caused  annoyance.  The  question  is  one  that 
has  been  frequently  raised,  and  it  has  always  been  ruled  that  in 
auch  cases  the  complainant's  remedy  is  to  call  upon  them  to  pay 
rent  as  unauthorised  tenants  or  to  sue  them  for  damages,  and  it 
may  be  that  he  could  get  exemplary  damages  from  them. 
But  there  is  no  offence  under  section  447,  Indian  Penal  Code. 
This  is  clearly  rulei  in  a  ruling  of  the  Chief  Court,  Punjab,  as 
late  as  Punjab  Record  No,  13  of  1905,  Criminal,  (1)  For  these 
reasons  I  forward  the  file  to  the  Chief  Court  for  revision  .  under 
section  438,  Criminal  Procedure  Code,  with  a  view  to  the  fine 
inflicted  by  the  isb  Class  Magistrate  being  remitted. 
Ordbr  of  the  Chief  Court. 
Rold^  J.— For  reasons  recorded  by  the  District  Magistrate, 
I  set  aside  the  convictions  and  sentences,  The  fines,  if  realised, 
will  be  refuuded. 


(6  P.  L.  2?.,  469.) 

IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

March  7     [CRIMINAL  REVISION  No.  1267  op  1904.]         1905. 

Fresent  :--Mr.  Justice  Chatter ji,  C.  I.  E.,  and  Mr.  Justice 
Kensington. 

MUHAMMAD  KHAN  and  othbrs,  — (Convicts),— Pstitionbes, 

Versus 

EMPEROR  THBOOGH  KHAN  BAHADUR,— (Complainant),— 

Rkspondent. 

Crimifuil  Procedure  Code  (Act  V  of  1898;,  Sections  107,  i^l— Security  to  Jcee^  ftace^ 
Accused  person— Discharr/e^ Further  enquiry, 

(l)8.c..81P.L.9.,lW. 
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Section  437  of  the  Criminil  Procedure  CoCe  is  not  applicable  to  proceedingi  under 
Gbapter  VIII  of  the  Code.  It  does  not  ftuthorize  an  order  for  a  further  enquiry  to 
be  made  into  a  case  under  section  107  in  which  the  person  proceeded  against  has  been 
discharged  under  section  119.  The  person  proceeded  against  cannot  be  deemed  to  be 
an  **  accused  person"  within  the  meaning  of  section,  437  of  the  Code.  I.  h,  B,,  XXVU 
C<U.t  662,  foOovced,  XXI M.,  107  diaaented  from. 

If  good  evidence  is  forthcoming,  fresh  proceedings  can  be  started  against  the 
person  discharged  under  section  119  of  the  Code. 

Petition  under  section  439  of  the  Criminal  Vroeedure  Code  for 
revittion  of  the  order  of  (7.  F.  Vnborne^  Esquire^  District  Magidi-ate^ 
Attack^  datid  the  30th  August  1904^  reversing  the  order  of  MundU 
Wazir  Singh,  Magistrate,  1st  Class,  Attack,  dated  the  18th  Jtdy  1904, 
discharging  the  petitioners,  and  remanding  the  case  fur  retfial  ly  *h 
Court  of  Sardar  8her  Ahnijd  Khan. 

Lala  Dhanpat  Bai,  Pleader,  for  petitioners. 

OkDBR  of  BSriRENCI  TO  A  DIVISION  BlNCH. 

OhattorJI^  J«*»Tbe  District  Magistrate  has  proceeded 
merely  on  tlie  cases  that  have  taken  place  '^  between^^  the  parties, 
which  ill  his  opinion  show  ill-feeling  between  them.  He  does  not 
rely  on  the  evidence  produced  in  the  case  which  is  apparently 
distrusted  by  the  first  Court. 

The  general  proposition  laid  down  in  the  District  Magis- 
trate's judgment  is  a  somewhat  dangerous  one  for  the  liberty  of 
His  Majesty's  subjects  who  happen  to  have  contentious  rela- 
tiuns.  It  can  hardly  be  right  to  put  a  man  on  security  to  keep 
the  peace  under  section  lO?,  Criminal  Procedure  Code,  becanse 
his  first  and  second  cousins  have  disputes  between  them  with 
out  affirmative  proof  that  he  is  siding  with  one  or  the  other.  It 
should  not  lie  on  him  to  prove  that  he  is  innocent  of  all  partici* 
pation  in  their  quarrels. 

The  cases  relied  on  by  the  District  Magistrate  do  not  show 
the  first  Magistrate  to  be  wrong  unless  the  District  Magistrate's 
general  statement  of  the  law  relating  to  section  107  is  accepted. 
In  all  the  previous  disputes  the  complainant,  Klian  Baliadur, 
was  ranged  on  the  same  side  as  Muhammad  Nawab,  who  is  bis 
own  brother,  against  their  step-brothers  and  others.  They  do 
not  by  themselves  show  any  bitter  feeling  between    complainant 
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and  Muhammad  Nawab.  There  was  a  criminal  case  iustituted 
by  Khan  Bahadur  against  Muhammad  Nnwab,  under  sections  ^f^, 
Indian  Penal  Code,  which  was  dismissed  by  reason  of  complain- 
anVs  failure  to  prosecute  it,  but  this  was  after  the  District  MaV 
gistrate^s  order.  It  does  not  in  tiie  least  strengthen  tho  com* 
plainant^s  case. 

It  is  also  argued  that  the  District  Magistrate  had  no  power 
to  reopen  a  proceeding  under  section  107,  Criminal  Procedure 
Code,  as  section  487  does  not  apply  to  such  proceedings.  On  this 
point,  the  Calcutta  and  Allahabad  High  Courts  have  disagreed. 
See  Muhaddi  Lai,  I.  L.  B.,  XXI  All  107,  and  iwa?i  Mondal^ 
I.  L.  JB.,  XXFII  Cal  662.  See  also  Mona  Puna,  J.  i.  i?.,  XVJ 
Bombay  661. 

This  question  is  of  importance,  and  in  view  of  the  disagree- 
ment between  the  Calcutta  and  Allahabad  High  Courts,  1  do  not 
wish  to  hazard  my  single  opinion  on  it,  though  I  am  somewhat 
disposed  to  agree  with  the  Calcutta  Court. 

I,  therefore,  refer  the  case  to  a  Pench.  On  the  merits,  I 
think  the  Deputy  Commissioner's  interference  was  not   justified. 

JODQMBMT  OF   DIVISION   BbKCH. 

OhattorJIy  J. — The  point  on  which  this  case  has  been  re- 
ferred to  a  Bench  is,  whether  a  District  Magistrate  is  competent 
under  section  437,  Criminal  Procedure  Code,  to  order  a  further 
inquiry  into  a  case  under  section  107,  Criminal  Procedure  Code, 
in  which  the  person  informed  against  has  been  discharged  nnder 
section  119.  No  question  arises  here  of  a  complaint  having 
been  dismissed  under  section  203  or  clause  (3)  of  section  204.. 
Ilaving  regard  to  th*^  language  of  section  437,  we  have  to  see 
whether  the  respondents  come  within  the  category  of  "accused 
persons,"  They  have  undoubtedly  been  "  discharged,"  but  the 
point  remains  to  be  considered  whether  they  have  been  discharged 
within  the  meaning  of  section  437* 

The  word  '•*  accused  "  has  not   been  anywhere   defined  in   the 
Code,  and    in   ordinary   parlance   it   means  any   persons  against 
wliom  an  allegation  has  been   made  requiring  the  action    of   a^ 
Criminal  Court,  and  this  should  be  borne  in  mind  in  understand- 
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ing  tbe  language  used  in  some  of  the  judgments  of  High    Courii. 
Bee  Buroda  Kant   Roy   versus   Konmuddi   Moonshee^    IV   CalcvtU 
L'^w  Reports  452,  at  page  454,  a  case  decided  under   tlie   Code  of 
1872.     In  Queen-Empress  versus  Mona  Puna^  I.  L.  fi.,  XVI  Bern- 
bay  601,  ifc  was  held  Ihat  ''accused"  in  Section  342,  Criminal  Pro- 
oednre  Code,  meant  a  person  over  wliom   a  Criminal   Court  ii 
exercising    jurisdiction.     PoEsibly   this   is   a  slightly   restricfed 
application  of  the  word,  for  it  assumes  that  action    of  some  sort 
has  been  taken  in  respect  of  the  person.     In  Thaju  Singh  venui 
Queen-Empress^  this  interpretation  was  accepted,    and  it  was  a 
ruling  under  section  340  of  the  Code,  the  case  itself  having  been 
one   under   Chapter  VIII,  and  the  Sessions  Judge,  when  the  pro- 
ceedings were  forwarded  to  him  under   section    123,   refused  tli« 
petitioner,   who  was  called  upon  to  show  cause  why  he  should  not 
be  put  on  security  for  good  behaviour,  the  benefit  of  counsel. 

In  Queen- Empress  versus  Mutasnddi  Lal^  I.  L.  R,  XXI 
AUdhabad  107,  the  learned  Judge — following  the  above  authori- 
ties— held  section  437  to  be  applicable  to  proceedings  under 
Chapter  YIII,  and  the  person  proceeded  against  under  seciioo 
107  or  110  to  be  an  "  accused  person  "  within  the  meaning  of  the 
first  named  section.  On  the  other  hand  iu  Queen' Empress  ver»as 
Iman  Mondai,  I.  L.  fi.,  XXVII  Calcutta  662,  the  Calcutte  High 
Court  came  to  an  exactly  contrary  conclusion.  Both  these 
authorities  are  in  point  in  this  case,  and  we  have  got  to  coDsider 
which  view  is  correct  and  should  be  followed  in  deciding  the  pre- 
sent application. 

The  word  ^'accused"  is  not  used  in  Chapter  VIII  except 
in  section  106,  and  there  it  has  reference  to  the  comniission  of 
an  offence.  In  place  of  it  the  word  "person'*  is  used  throughout, 
though  this  frequently  involves  circumlocution.  On  the  other 
hand  in  Chapters  XVIII,  XX,  ZXI,  XXII  and  XXIII  the  word 
is  freely  used.  Not  much  stress,  however,  can  be  laid  on  this 
fact,  because  the  word  is  found  in  Chapter  XXXVl  relatin*^  to 
maintenance  of  wives  and  children  though  only  once,  viz.,  in 
section  488  (7). 

The  solution  of    the    question,   therefore,   must   mainly  de- 
pend upon   the   construction   of   the   language  of    section  4S7» 
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Ciiminal  Procedure  Code.  The  first  portion  of  it  relevant  in  tbia 
connection,  which  relates  as  we  have  already  said  to  complaints 
dismissed  under  section  203  or  secti  »n  204  ^3),  necessarily  refers 
to  cas2S  in  which  the  commission  of  an  offence  is  alleged.  The 
second  portion  contains  the  word  ^^  accused ''  the  meaning  of 
which  we  have  been  considering  and  the  term  *'  discharge/* 
which  remains  to  be  discussed. 

It  can  hardly  be  seriously  argued  that  a  person  summoned 
under  Chapter  VJII  is  accused  of  any  "offence"  and  it  has  been 
repeatedly  held  that  he  is  not.  Thaju  Singh  versus  Qti^en- Empress^ 
already  cited  is  an  authority  in  support  of  this  position.  The 
Queen  Empress  versus  Lakhpat,  I,L,R»,  XV  Allahabad  365,  takes 
the  same  view. 

The  word  "discharged  "in  Chapters  XVllI,  XX-XXIII, 
has  reference  to  the  charge,  i.  e,^  the  allegation  of  the  commission 
of  an  offence  which  is  the  subject  of  inquiry.  In  Chapter  VIII, 
however,  it  has  a  special  meaning.  That  Chapter,  though  it  says 
generally  that  tlie  procedure  in  summons  and  warrant  oases  shall 
be  followed  so  far  a^  may  bo  in  inquiries  under  it,  according  as 
the  order  under  section  1 12  i^  issued  under  section  107  or  section 
110,  nevertlieless  contains  certain  special  provisions,  for  the  in- 
quiry and  for  the  final  order,  and  these  provisions  have  to  be 
followed  in  so  far  as  they  npply.  Now  section  119  lays  down 
that  where  tlin  Magistrate  is  satisfied  that  there  is  no  sufiicient 
ground,  he  shall  make  an  entry  on  the  record  to  that  efftct  and,  if 
tlie  person  in  respect  of  whom  the  inquiry  is  made  is  in  custody 
only  for  its  sake,  shall  release  him,  and,  if  he  is  not  in  custody, 
discharge  him.  Tlie  word  *  disibarge  "  here  has  quite  a  different 
signification  from  *' discharge  "  as  used  in  Chapters  XVllI  and 
XX-XXIII  and  does  not  apply  to  a  person  who  has  been  in  cus- 
tody f-)r  purposes  of  Chnpter  VIII.  As  used  in  section  437, 
Criminnl  Procedure  Code,  it  can  apply  to  persons  summonpd  under 
Cl»apter  VII I  only  in  the  same  sense  as  it  has  in  section  119.  If 
so,  it  does  not  cover  the  case  of  a  person  who  has  been  in  custody 
and  has  been  released  This  is  an  absurd  conclusion  if  we  as* 
snme  section  437  to  have  been  framed  to  include  cases  falling 
under  Chapter  VIII  of  the  Code,  and  it  can    hardly    bo    believed 
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that  with  such  an  intention  the  Legislature  woold  allow  the  Ifn- 
gaage  used  to  be  so  defective. 

The  collocation   in  section  437  of  the  provisions   relating  tu 
inquiry   into   complaints  dismissed   acd    into   cases   of  accused 
persons  who  have  been  discharged   appears   also   to   be  a  gdod 
ground  under  circumstances  for  holding  that  the  section  is  not 
intended   to  apply  to  proceedings  under  Chapter    VIII.    There 
are  likewise  numerous    authorities   which   lay  down  that   the 
section  does    not  extend  to  cases   falling  under     chapters    X 
or  XI,  Srinath  Roy  aiid  others  versus    Ainaddi  Haider,  I.  L  R., 
XXI V  Calcutta  39o,  or  Clinpter  XII  of  the  Code,    Chalhu    Rai 
versus  Hiranjan  Rai,  /.  L.  fi.,  XX  CalciU'a,  729.     We   do  not 
know  that  the  section  has  ever  been  utilized  to  order    further 
inquiry  into  cases  under  Chapter  XXXVI. 

We  also  think  that  the  nature  of  the  proceedings  under 
Chapter  VIII  makes  such  a  provision  for  re-inquiry  as  is  con- 
tained in  section  437  unnecessary.  If  good  evidence  is  forth- 
coming, fresh  proceedings  can  be  started  against  the  person 
releas3d  or  discharged  under  section  1 10.  Where,  however 
the  accused  is  alleged  to  have  committed  a  specific  act  which  i^ 
an  offence,  the  case  is  different,  and  it  becomes  essential  to  com- 
plete the  proceedings  that  have  been  taken  against  liim. 

On  the  above  considerations,  we  agree  with  the  Cnlcntts 
High  Court  and  hold  that  the  District  Magistrate  was  not  com- 
petent to  pass  the  order  for  further  inquiry  against  the  petition- 
ers. 

It  is  not  necessary  in  view  of  the  above  to  discuss  the  pro- 
priety of  the  order  on  the  merits,  but  we  have  no  hesitation  in 
saying  that  it  was  ill  advised  and  passed  on  altogether 
insuflScient  grounds.  The  reasons  are  given  in  the  referring  order 
and  need  not  be  repeated  here. 

The  order  of  the  District  Mngistrate  directing  further  in- 
quiry is  accordingly  set  aside  and  that  of  the  original  Magistrate 
discharging  the  petitioners  maintained 
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[6  P.  Lk  U.,  488.) 
IN  THE  CHIEF  COURT  OF  THE  PUNJAB.  LAHORE. 
Jaue  1        [CRIMINAL  REVISION  No.  895  or  1<J05.]  19U6. 

Pre^Yii— Mr.  Justice  Reid. 
EMPEROR  1;.  CHANDA,—Aooosw). 

Punjab  MurUeipal  Act  (XX  of  1891;,  Section  IQd—UunicipdtUy^Remavtil  of  hvM* 
ing^DisobetUence  of  iUegal  order-'Besolutum  passed  (UirmHng  presided  over  bjf  Amst* 
ant  ComnUssioner  who  was  not  member  of  Committee, 

The  accused  was  convicted  under  section  169  of  the  Punjab  Municipal  Act.  It 
was  urged  that  the  coDviction  was  illegal,  for  the  Ck>mmittee,  which  passed  the  resolu- 
Uon,  in  pursuance  of  which  the  accused  was  convicted,  was  not  properly  constituted,  as 
the  Assistant  Commissioner  who  sat  as  president  was  not  even  a  member  of  the 
Gommiitee. 

Held,  that  the  contention  was  a  valid  one  and  the  conviction  must  be  set  aside. 

Ccwfl  reported  by  P.  C.  Johnstone^  Effquiie^  Sessions  Judge^ 
Rawalpindi  Division^  with  his  No*  375  of  190Oy  (Section  438  of  the 
Criminal  Procedure  Code.) 

RiPORT. 

ThA  facts  of  this  case  are  as  follows  :  — 

In  this  oase  the  Magistrate  has  fined  aooased  Rd.  25 
under  section  169,  Municipal  Act,  and  a  penalty  of  Rb.  t  per 
daj  until  the  chhajja  is   removed. 

The  conviction  is  illegal  as  the  committee  which  passed  the 
resolution  was  not  properly  constituted  as  Mr.  Latif,  who  sat  as 
President,  was  not  even  a  member  of  the  committee,  hence  I 
send  all  the  files  to  the  Chief  Court  for  orders. 

The  accused,  on  conviction  by  Muhammad  Azim,  exercising  the 
powers  of  an  Honorary  Magistrate  of  the  1st  Class  in  the  Attock 
District,  was  sentenced,  by  order,  dated  28th  February  1903,  under 
section  169,.  Act  XX  of  1891,  to  a  fine  of  Rs.  25,  or  one  monUrs 
simple  imprisonment  in  default,  and  to  daily  fine  of  Rs  2  until 
the  chhajja  be  removed. 

The  proceedings  are  forwarded  for  revision  pn  the  following 
grounds : — 

1  must  refer  ihis  case  to  the  Chief  Court  as  in  at  least  one 
point  the  Magistrate's  order  is  iUegal.     He  has  fined  the  petitioner 
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fis.  2o  under  seciiou  1G9,  Municipal  Act,  in  connection  with  a 
ehhajja  built  by  liim,  and  has  also  inflicted  a  penalty  of  Bf.  2 
jper  diem  until  tlie  petitioner  shall  reniore  the  ehhajja.  The  latter 
part  of  the  order  is  clearly  illegal.    See  13  P.  R.  [Criminal]  1903  [1]. 

It  is  also  urged  that  t^ie  conviction  is  illegal  on  the  gronnd 
that  the  Committee,  when  it  passed  its  resolutions  and  orders  of 
'April  1904  and  subsequent  matters,  was  not  legally  constitated, 
Mr.  Latif,  Assistant  Commissioner,  sitting  as  President,  though 
he  was  not  President,  or  even  member.  Ue  seems  to  have  sat  b; 
way  of  representing  the  Deputy  Commissioner,  but  he  was  not  at 
the  time  even  Sub-Divisional  Officer.  Jtisa  difficult  questiun 
whether  in  these  circumstances  the  Committee's  resolutions  were 
legal  or  not.  I  am  inclined  to  think  they  were;  but,  as  the  case 
must  go  to  the  Chief  Court,  I  can  leave  the  point  for  decision  by 
the  learned  Judges. 

All  the  files  to  go  to  the  Chief  Court,  including  the  file  of 
the  case  in  which  Mr.  Usborne,  District  Magistrate  of  Attock, 
set  aside  the  previous  conviction  of  the  petitioner  on  the  ground 
that  there  had  been  no  proper  "complaint." 

OuOEIi   OF  TUK    ChIKF   CoOKT. 

Roldy  J.  — Section  5  (2)  of  the  Punjab  Municipal  Act,  1^91, 
provides  that  each  Municipal  Committee  shall  consist  of  tnembcrs 
appointed  by  the-  Local   Government;    by  nnnio  or  by  office,  or  of 

members   elected in  accordance  with  rulos..,...lt  does  not 

appear  that  Mr.  Latif,  who  took  piirt  in  the  deliberations  of  tlie 
Committee  as  President,  was  a  member  of  the  Committee,  and 
under  section  15  of  the  Act,  the  Presi«leui  must  be  a  member. 

Having  regard  to  the  impbrtai^t  part  usually  taken  bj  the 
President  at  meeting^  of  a  Municipal  Committee,  the  proceedings 
in  question  were,  in  my  opinion,  illegal. 

I  set  aside  the  conviction  and  sentence.  The  fine,  if  realised, 
will  be  refunded. 

(1)  8.  c,  171  P.  L.  i?.,  1908. 
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(6P.L.  B.,492)     ■ 
IN  THE  CHIBF  COURT  OF  THE  PUNJAB,  LAHORE. 
Junes  [CRIMINAL  APPEAL  No.  718  of  1904.]  1906. 

Pre^en^  :— Mr.  Justice  Reid  and  Mr.  Justice  Johnstone. . 

JAFAR  AND  ANOTHBB,— (C0NV1CT8),-^ApF«LLANT«, 

Venus  ' 
EMPEROR— Respondbnt. 

Penal  Code  (Act  XTjY  of  1860),  Sectio^is  300,  802,  304  (V^-Murder^ulpaiAe 
homicide  not  amotinthig  to  murder—Grave  and  sudden  jyrovocation^^entence— Evidence 
— Confession. 

Where  the  accused  saw  his  Bister  and  her  paramour  coming  out  of  the  hnjra  oi 
»  mosque,  and,  receiving  an  insulting  answer  from  the  latter  there  and  then  attacked 
and  killed  him. 

Held,  that  the  provocation  received  by  the  accused  was  both  grave  and  sudden. 
The  sentence  of  transportation  for  ten  years  passed  by  the  Sessions  Jydge  on  the 
aocused  under  section  304  (1)  of  the  Indian  Penal  Code  was  reduced  to  one  of  rigorous 
imprisonment  for  four  years. 

The  Ghlef  Court  set  aside  the  conviction  of  the  co-accused  that  was  based  chie^y 
on  his  confession  which  had  been  made  before  a  third  class  ^lagistrate  and  retracted 
at  the  enqtriry. 

Appeal  from  the  order  of  Khan  Dahadur  Khan  Ahdvl,  Ghafur 
Khan,  Khan  of  Zaida,  Sessions  Judge^  Jhehim  Divisionj  dated  the  11th 
Octdter  1904,  convicting  the  appellant^, 

Chaudhri  Nabi  Bakhsh,  Pleader,  for  appellants. 

The  Assistant  Legal  Remembrancer  for  Respondent. 

Judgment. 

Roldy  J. —The  appellants,  Jafar  and  Sher  Jang,  have  been 

sente' ced  to  transportation  for  ten  years  for   culpable   homicide 

-not  amounting  to  murder.    Jafar  is  brother  of  Mussammat  Qulab 

-  K hat un  and  Sher   Jang   is   her   husband.     The  record    contains 

ample   evidence  tliat  one  Sarvvar  had  an  intrigue  with  Mussammat 

'  Gulab  Khatun^.4)hd  that  he  was  killed  inside  the  yard  of  a  mosque 

about  midday  on  the  5th  August  lOO*. 

The  learned  Sessions  Judge  has  recorded  reasons,  in  which 
we  concur,  for  rejecting  the  greater  part  of  th^  evidence  both  for 
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the  prosecution  and  for  the  defence,  but  we  see  no  rea«cn  to 
doubt  that  Ditta  saw  both  appellants  in  a  lane  near  the  mosqae 
carrying  axes  just  before  Sarwar  was  killed,  or  to  doubt  that 
Sikandar  saw  them  jump  over  the  wall  of  the  enclosure  just  after 
that  ircideut.  The  first  report  was  that  both  the  appellants 
had  killed  Sarwi^r  with  axes. 

On  the  7th  August,  both  appellants  were  taken  to  a  Magis* 
irate  of  the  3rd  class,  who  recorded  their  statements.  Jafar 
confessed  that  as  he  and  Sher  Jang  were  near  the  mosque  with 
axes  in  their  kands  having  carried  thorns  to  their  field  for  fenc- 
ing, he  saw  MvMommat  Gulab  Rhatnn  and  Sarwar  come  out  of  tbe 
hujra  of  the  mosque,  that  he  jumped  over  the  wall  and  asked  Sar- 
war what  he  had  done,  that  Sarwar  answered  him  sharply,  and 
that  he  became  so  enraged  that  he  attacked  Sarwar  with  his  axe 
and  did  not  know  what  Sher  Jang  did. 

Sher  Jang  corroborated  Jafar  and  stated  that  he  was  at  first 
prevented  by  fear  of  disgrace  from  joining  in  the  attack  on  Sar- 
war,  but  afterwards  resolved  to  join  and  was  prevented  by  the 
arrival  of  a  crowd  of  people  and  by  the  fact  that  Sarwar  was  on 
the  ground.  After  this  statement  had  been  signed  and  Sher  Jang^s 
thumb  impression  hai  been  affixed,  he  added  that  he  also  struck 
Sarwar  a  few  blows  with  his  axe.  The  medical  evidence  is  that 
the  body  of  Sarwar  bore  marks  of  eleven  incised  wounds,  of 
which  one,  on  the  neck,  was  inflicted,  in  all  probability,  after 
Sarwar  had   been  felled  or  when  he  was  lying  down. 

In  the  Court  of  the  Committing  Magistrate,  Jafar  stated  that 
Sher  Jang  had  not  gone  with  him  to  cut  thorns,  but  that,  jast  as 
,he  attacked  Sarwar,  he  saw  Sher  Jang.  He  also  stated  that  one 
Khalas^ad  told  him,  at  his  field,  that  Sarwar  and  the  woman 
had  gone  into  the  hujra.  and  that  he  saw  them  committing  adul- 
tery before  he  attacked  Sarwar — Khalas  corroborated  the  state- 
ment that  he  had  given  information  to  Jafar.  In  the  Court  of 
Session.  Jnfar  adhered  to  his  last  statement,  and  stated  that  Sher 
Jan^  was  not  with  him  when  he  attacked  Sarwar. 

In  both  Courts,  Sher  Jang  denied  that  he  was  present  when 
Sarwar  was  killed,  and  attribated  his  confessioa  to  Police  threats. 
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The  oonclasion  at  which  vre  have  arrived  is,  that  the  first 
part  of  Sher  Jang^s  statemetit  of  the  7th  Aagust  is  trne,  aiid 
that  the  addition  was  dae  to  an  idea  that  he  must  represent  liin« 
self  as  having  joined  in  avenging  his  honour. 

We  do  not  believe  that  Jafar  saw  his  sister  actually  con}* 
nitting  adultery,  but  we  believe  that,  either  accidentally  or 
warped  by  Ehalas,  he  saw  tlie  two  coming  out  of  the  hujra^  spokp 
to  Sarwnr,  received  an  insulting  answer  and  attacked  him. 

The  provocation  was  grave  and  sudden  and  the  appellant 
Jafar  acted  without  p  reined  i  tat  ion.  We  maintain  the  conviction 
but  allow  his  appeal  to  tlie  extent  of  setting  aside  the  sentence 
passed  on  him,  and  sentencing  him  to  rigorous  imprisonment  for 
four  years  withoQt  solitary  cofinement. 

We  allow  the  appeal  of  Sher  Jang  and  set  aside  his  con- 
viotion  and  the  sentence  passed  on  him,  and  order  that  he  be 
released. 

Appeal  allowed. 

■  ■■  ■>  < » 

(6P.L.  B.,  496.)  i 

IN  THE  CHIEF  COURT  OF  THR  PUiNJAB,   LAHORE.    \ 

May  3  [CRIMINAL  REVISION  No.  586  of  1805.]  1905. 

Pteeent :— »Mr.  Justice  Reid. 

ABDULLA  JAN,— P*TiTio»M, 

Versus 

EM  PEROR,— Rbspondiht. 

Sentence^Solitanj  confinement.    Limit  of^ 

The  prisoner  was  sentenced  on  one  date  to  rigorous  imprisonment  for  2  years,  In. 
dading  solitary  confinement  for  3  months,  under  section  411  of  the  Indian  Penal 
C)de,and  to  rigorous  imprisoament  for  six  months,  including  solitary  confinement 
for  one  month  under  section  379  of  the  Ck>de. 

fleW,  on  revisioo,  that  as  more  than  3  months  of  coilsecutiTe  terms  of  imprlsoii- 
mentin  soHtaryconfinemwit.  cannot  legally  he  awarded  to  an  accused  person  the 
P^tenoe  must  be  reduced  accordingly. 

Petition  for  levision   of  the  order  of    A.    E.     Hnny,    Msquire. 
8t$sms  Judge,  Afnritsar  Division,  dated  the    2ith    February    1905, 
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affirming  ihe  ordsr  of  Hi  A.  Sams^   Esquire^    MagUtraU^    IW   CUu^ 
AmriiBar,  dated  the  7th  FAmary  1905,  (^nvicting  the  petitioner. 

Judgment. 

R^ld.  J« — No  reason  for  iaterference,  excepb  as  to  the 
sentence  of  solitary  oonfinetifient.  The  prisoner  was  sentenced  on 
one  date  to  rigorous  imprisonment  for  2  years,  including  solitary 
confinement  for  8  months,  under  seotioa4ll  of  the  Penal  Code, 
which  sentence  has  been  maintained  this  day,  and  to  rigoroas  im- 
prisonment for  six  months,  including  solitary  confinement  for  one 
mouth,  under  section  379  of  the  Code.  Following  the  rule  that 
not  more  than  .3  months  of  conBecutive  terms  of  impriaoDinent 
ahould  be  passed  in  solitary  confiuement,  I  set  aside  the  sen- 
tence of  solitary  confinement  for  one  month  in  this  case.  In 
other  respects  the  application  is  rejected,  no  cause  for  infer- 
ference  having  been  shown. 


(6  P.  L.  iJ.,  603.) 
IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

Aprils       [CRIMINAL  REVISION  No.  275  of  11»05.]         1905. 
Present :  —  Mr.  Justice  Chatterji,  C.  I.  E. 
HAR  DIAL,— (Convict),— Petitioheb, 
Versus 

E  M  PERO  R—  n  ISPONDENT. 

Penal  Code  (Act  XLVof  1860),  Section  71,  91^DU<inct  offences 

Th6  accused  who  was  a  guard  in  charge  of  a  goods  train,  stole  almond^  and  wal- 
cute  belonging  to  separate  owners  and  contained  in  separate  bags  loaded  in  a  Inick  in 
the  trahi  and  was  convicted  on  two  separate  counts  of  stealing. 

Hdd,  that  the  accused  committed  only  one  offence  and  his  conviction  on  one  ol 
the  oounte  must  b^  set  aside. 

Petition  nnder  Sedlm  439  of  the  Criminal  Procedure  Goi^, 
for  revision  of  the  ord^r  of  J.  G.  J|f.  Rennie,  Esquire,  SessioM 
Judge,  Jidlwidm  Division,  dated  the  27 (h  January  1905.   a^rmin^ 
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the  order  of  SirJar,  Raghbir  Singhy  Magistrate^  Ut  Class yJuUundurf 
dated  the  I6th  January  1905,  convicting  the  petitioner. 

Mr.  BeecJtey,  Advocate,  for  Palitioner. 

The  Government  Advocate,  for  Respondent. 

JODOMENT. 

ChattOPjl^  J. -Tliis  application^  and  No.  274  of  1905  are 
by  tlie  same  accused  in  two  closely  connected  cases  and  will  be 
dispbsed  of  by  one  judgment. 

The  facts  are  fully  stated  in  the  judgments  of  the  Magis. 
trate.  The  accused  was  separately  tried  on  two  charges  of 
stealing,  or  receiving  with  gwiHy  knowledge  stolen,  (1)  almonda 
and  (i)  walnuts,  belonging  to  separate  owners  and  contained  in 
b:»gs  consigned'  to  the  N.  W.  Ry.  and  were  in  a  truck  in  a  goods 
train  of  which  the  accused  was  the  guard  in  charge  and  which 
i-ari  da  Lahore  to  Phillour  on  the  14th  October  last.  The 
hccii^ed  was  convicted  on  both  counts  and  sentenced  to  three 
months'  rigorous  imprisonment  for  each  offence.  On  appeal  the 
Sessions  Judge  not  only  maintained  the  convictions  and  sen* 
fences  but  referred  the  cases  to  this  Court  for  enhancement  of 
the  latter. 

The  accused  lias  filrd  these  applications  for  revision  and  they 
and  the  reference  by  the  Sessions  Judge  for  enhancement  have 
been  heard  and  will  be  disposed  of  together.  Before  enhancing 
the  sentences,  however,  I  must  see  whether  the  convictions  are 
sustainable  on  the  record. 

One  of  the  leg»il  arguments  urged  by  the  accused'a  counsel  is 
that  (here  ought  to  be  only  one  conviction,  as  the  two  alleged, 
offences  are  in  reality  one,  and  that  section  97  of  Indian  Penal 
Coda  applies  to  them.  There  is,  I  think,  considerable  force  in  this 
cont;ention  The  bags  containing  almonds  and  walnuts  were  in 
accused*8  charge  and  if  the  accused  stole  them  in  the  train,  he 
in  reality  committed  only  one  offence  though  the  thefts  were  com* 
mitted  from -separatia  bags.  If  a  burglar  breaks  into  a  hbnse  and. 
steals  different  articles  from  different  rooms  or  by  breaking  open, 
several  boxes,  he  is  not  guilty  of  distinct  offences  in  respect  of  each 
article,  bnt  the  whole  series  of  thefts  constitnte  one  offenoe* 
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Tbis  18  borne  oot  bj  the  every  day  practice  of  the  Criminal  Courts, 
^he  questien  then  is  whether  it  is  proved  that  the  almonds  and 
the  walnnts  were  stolen  in  the  train. 

According  to  the  evidence  of  Jowala,  the  pointsman  of 
Goraya  Station,  the  bag  of  almonds  was  delivered  there  and  the 
accused  was  seen  picking  up  almonds  which  had  fallen  out  of  a 
slit  in  the  bag  from  the  station  platform.  Jowala  reported  the 
fact  to  the  Station  Master  who  telegrnphed  to  Phillour,  which  is 
a  changing  station,  requesting  the  search  of  the  travelling 
porters.  Nothing  was  found  on  the  porters,  but  the  police  search- 
ing  the  accused  as  a  matter  of  precaution,  almonds  weighing 
about  a  chitak  and  a  half  and  walnuts  weighing  4|  $eers  were 
found  in  his  box  and  this  lad  to  the  pre.'ent  prosecution. 

I  am  asked  to  disbelieve  JowHia  as  the  Goraya  Station  Mas- 
ter's message  did  not  ask  for  search  of  the  guard,  m.,  the  acca^^ed* 
This  is  a  cogent  argument.  I  also  see  no  good  reason  why  the 
accused  if  he  wished  to  steal  almonds  should  not  have  done  so 
while  the  bag  was  in  his  charge  in  the  train.  There  is  no  doubt 
tiiat  the  bag  was  focnd  torn  on  the  station  pirttform  and  if  accus- 
ed did  pick  up  some  almonds  lying  on  the  ground,  the  quantity 
he  took  was  so  small  and  of  such  trifling  value,  about  half  an  anna 
or  so,  that  ordinarily  it  would  be  doubtful  whether  he  should  be 
formally  convicted  of  theft.  But  his  act  as  a  railway  servant  was 
very  reprehennible,  and  on  this  ground  the  conviction  might  be 
maintained,  tliongh  the  sentence  wruld  have  to  be  materially 
reduced.  But  as  the  Naib  Tahsildar,  though  he  saw  the  turu  bag 
of  almonds,  does  not  say  that  the  Station  Master  then  spoke  of 
the  accused  having  been  charged  by  Jowala  with  taking  aIIIlond^ 
and  the  telegram  to  Phillour  mentioned  only  porters,  I  think 
Jowala's  evidence  doubtful  and  reject  it. 

If  the  accused  did  not  take  the  almonds  at  Goraya,  he  mast 
have  stolen  them  while  the  bag  was  iu  his  charge  in  the  train,  if 
he  stole  them  at  all.  There  was  thus  only  one  theft,  though  it 
was  completed  by  several  acts  and  Mr.  Boechey^s  argument,  under 
(Section  71,  Indian  Penal  Code,  appears  to  hold  good.  Had  the 
Story  of  theft  at  the  Goraya  platform  been  true,  the  two  charges 
find  convictions  would  have  been  maintainable. 
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Wfi  come  now  to  the  question  whether  the  accused  stole  the 
Wdlnuts  and  almonds.  As  to  this  I  am  unable  to  see  ariy  cogent 
grounds  for  refusing  to  accept  the  concurrent  findings  of  tlie  two 
courts  below.  The  discovery  of  two  kinds  of  articles  in  his  box  with 
the  finding  of  the  bags  containing  them,  which  were  in  his  charge, 
cut  open  is  a  most  extraordinary  coincidence.  The  story  told  by 
him  regarding  the  walnuts  was  disbelieved  by  the  Magistrate  who 
heard  the  witnesses,  and  I  am  unable  to  place  any  raliance  on  them 
in  the  face  of  the  adverse  opinion  of  the  Magistrate  and  Sessions 
Judge  as  to  their  credibility.  Nor  can  I  see  that  the  fact  that  there 
was  a  delay  of  more  than  an  hour  between  the  search  of  the  accused 
and  the  discovery  of  a  torn  bag  of  walnuts  in  the  train,  suggests 
any  c»U3piciou  of  concoction.  The  time  was  fully  occupied  in  exa- 
mining numerous  bags  in  the  goods  trucks,  and  1  cannot  believe 
that  the  Transit  clerk  and  the  police  officer  then  and  there  resolv- 
ed upon  the  fabrication  and  abstracted  the  walnuts  by  tearing 
open  a  bag.  There  is  a  small  deficiency  in  weight  to  be  accounted 
for  after  taking  into  account  the  quantity  of  walnuts  found  with 
the  accused,  but  it  is  not  material,  and  the  fact  that  the  walnuts 
were  in  a  pillow  case  tells  against  the  story  told  by  the  accused. 
Had  it  been  true,  accused  would  have  been  given  the  walnuts  in 
a  bag  or  in  a  piece  of  cloth.  On  the  whole  I  am  not  prepared  to 
disturb  the  finding  of  guilty  on  the  charge  relating  to  walnuts. 

1  set  aside  the  conviction  and  sentence  relating  to  the  almonds 
as  a  separate  offence. 

I  uphold  the  conviction  relating  to  the  walnuts  and  as  I 
fully  agree  with  the  Sessions  Judge  that  such  an  act  by  one  in 
the  position  of  trust  held  by  the  accused  requires  a  deterrent 
punishment  in  the  interests  of  the  public,  i  enhance  the  sen* 
tence  to  six  months'  rigorous  imprisohmeht, 

(6  P.  LB,  607.) 
IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

April  15      [CKlMlNAIi  REVISION  No.  80  of  1905.]  1005. 

P,e8int:^^iv   William   Clark,   Kt.,    Chief  Judge. 

EMPEROR  V.  NUR  MUHAMMAD,— Accuskd. 

ItaUways  Act  {IX  of  1890;,  Section  118  (2)'^TraveUing  ofi  foot-board  of  railway 
carriage— Passenger, 
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A  person  nho  wilhoat  ftutboriiy  f  ravels  on  tbt  foot-bou^d  of  a  lailwaj  etnkfi 
when  tbc  train  is  in  motion  is  deemed  to  be  a  paKenger  and  is  (uOtj  of  an  ofccet 
under  section  118  (2)  oi  the  Railways  Act. 

Case  reported  by  C.  W  Lotion^  B^quire,  DUtrici  Mngistraic^  Giir- 
da$pur,  with  hi$  No.  59  of  14th  January  1906.  (See  Section  4i8  of 
the  Criminal  Procedure  Code] . 

BkPOBT. 

The  facte  of  thi$  case  are  as  follows  : — 

Oq  the  19th  November  190^,  the  aooosed  irayelled  on  tlie 
foot-board  of  a  first  class  carriage  in  the  train  leaving  Gordas- 
por  for  Ainritsar.  He  was  talking  something  to  the  Civil  Sar- 
geon,  Gurdaspar.  who  was  sitting  in  the  I st  class  compartment 
He  went  on  standing  till  he  reached  400  3  ards  from  the  station, 
where  lie  jumped  down  and  escaped  rather  bndly.  Thus  he  com- 
mitted an  offence  punishable  under  section  ^l-  of  Railways 
Act. 

The  accused,  on  conviction  by  Lala  Labu  Ham,  M.  a  ,  Extra- 
Assistant  Commissioner,  exercising  the  powers  of  a  Magistrate 
of  the  1st  class  in  the  Gurdaspur  District,  was  Fentenced,  by 
order  dated  9th  December  li'O*,  under  section  '  J^  (2)  of  the  lUil- 
ways  Act  (IX  of  1^90)  to  pay  a  fine  of  Us  :!5  or  in  default  one 
montli^s  bimple  imprisonn.ent. 

The  proceedings  are  forwarded  J  or  orders  on  (he  fvlU'icihg 
grounds  :  — 

In  the  alsence  of  any  authority  fur  holding  the  contrary  I 
should  imagine  the  word  **  passenger ''  includes  a  person  i^Lo 
goes  to  the  station  to  see  another  persun  off  and  viulutes 
Railway  Regulations.  Rut  there  is  no  definition  of  "  passenger" 
in  the  Act  and  the  point  being  a  doubt  Tul  one  1  refer  it  to 
the  Chief  Court  for  orders.  If  the  conviction  bo  not  uplielJ 
the  result  will  be  that  the  station  authorities  will  loso  aH 
control  over  such  persons. 

Ordrk  of  tiik  Chikf  Court. 
Mr.  Gnhind  Ram^  Advocate,  for   AccuJ?ed. 

Olarky  Oe  Ja—I  have  no  doubt  Nur  Muhammad  was  a 
passenger  by  the  train,  he  no  doubt  had  no  ticket,  and  was  a 
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trespAssing  passenger,  but  by  remaining  on  the  foot-board  after 
the  train  had  started,  he  made  himself  a  passenger. 

Fine  not  loo  heavy. 

Fetilioii  rejected. 


(6  P.  L.  R,  509] 

IN  THE  OaiEF  COURT  OF  THE  PUNJAB,  LAHORE. 

Dec  19  [CRIMINAL  APPEAL  No.  733  op  1904.]  1904. 

Present :— Sir  William  Clark,  Kt.,  Chief  Judge,  and 
Mr.  Justice  Reid. 

The  EMPEROR,— Appellant, 

Vereua 

BUTA  SINGH,-.  Respondent. 

Ofium  Act  (1  of  1878^,  Section  9— Rules  nnder^O^um,  Possesmn  of*^oint 
possession  of  several  persons. 

The  aooused  was  charged  for  being  m  possession  of  11}  tolas  of  opium  and  aoquit* 
ted  on  the  ground  that  there  were  other  members  of  his  family  who  took  opium. 

Heldy  that  the  order  of  acquittal  was  wrong  for  there  was  no  proof  that  the  accused 
was  in  posiession  of  the  opium  on  behalf  of  other  members  of  the  family.  18  P.  i?, 
1897  (Cr.),  81  P.  12.,  1902  (Cr.)    referred  to. 

Appeal  from  the  order  of  A  E.  Martineau^  Esquire,  Sessions 
Judge ^  Lahore  Division^  dated  the  82nd  June  1904^  acquitting  the 
respondent, 

Mr  Bohinfion^  Government  Advocate,  for  Appellant. 

Judgment. 

Clarky  C.  J.  — We  are  unable  to  understand  how  the 
Sessions  Judge  distinguished  this  case  from  P.  B,  No.  13  o/l897 
[Cr.]  and  No.  31  of  1902  (Cr.).  It  lay  upon  Buta  Singh  to  prove 
that  he  was  in  possession  of  the  opium  on  behalf  of  other  persons 
living  in  the  house  with  liim,  and  there  is  no  proof  of  this  on  the 
file,  the  fact  that  other  persons  living  in  his  house  also  consumed 
opium  does  not  prove  this.  This  was  what  was  expressly  decided 
in  /'.  B.  No.  13  of  1897  (Cr.)  In  that  case  also  the  persons 
residing  in  the  bouse  were  chandunmokevB. 
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There  is  uo  evidence  that  anj  person  except  15uta  Singh  par- 
chased  any  of  ihis  opium,  and  it  is  highly  improbable  that  hii 
mother-in-law  or  sister  did  so. 

If  they  really  consamcd  opium,  the  probability  is  that  they 
consumed  what  Buta  Singh   gave  them. 

Buta  Singh  has,  therefore^)  failed  to  prove  that  his  possession 
of  this  m  tnla$  of  opium  was  the  joint  possession  of  himself  and 
others  and  he  should  not  have  been  acquitted. 

We  accept  the  appeal  and  restore  the  conviction  of  the  first 
Court.  We  remit  the  unexpired  portion  of  the  sentence  of  imprison- 
ment, the  fine  nnd  alternative  sentence  of  imprisonment  will  stand. 

Appeal  accepted. 


(6  P.  L  B.,  610.) 

IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHOUE. 

March  31        [CRIMINAL  APPEAL  No.  C69  of  1904  ]  1905. 

Present  :<7-Sir  William  Clark,  Kt.,  Chief  Judge,  and 
Mr.  Justice  Beid. 

SOBHA,— (Convict),— Appellant, 

Ferms 

EMPEROR,— RttSPONDKNT 

Murder-'Motive — Motiveless  act. 

The  circumstance  of  ftn  act  being  apparently  motiveless  is  not  a  ground  from 
which  the  existence  of  a  powerful  and  irresistible  influence  or  homicidal  tendency  can 
be  safely  inferred.  Motives  exist,  unknown  and  innumerable,  which  might  prompt  th« 
act. 

Appeal  froin  the  order  of  Khau  Sahib  Maulvi  Muhammad 
Busain,  Additional  Sessions  Judge,  Multan  Divmon^  dated  the  I8lh 
August  1904j  convicting  the  appellant. 

The  Government  Advocate,  for  Respondent. 

Judgment. 

R^ljJl  J{f  "''^^^  appellant^  nged  36  years,  has  been  sentenced 
to  transportation  for  life  ler  the  murder  of  his  wife  Umi^mmat 
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Sabhai,  aged  about  25  years,  to  whom  he  had  been  married  a  few 
months. 

The  medical  evidence  proves  that  Mvssammat  Sabhai^s  throi^ 
was  cut  and  that  two  otlier  wounds  had  been  inflicted  on  her  neck 
with  a  sharp  weapon.  The  appellant  was  found  at  about  3  a.  n^ 
sitting  on  the  bed  on  which  his  wife's  body  lay,  and  was  at  once 
arrested.  Within  a  few  hours  he  confessed  to  a  Magistrate  of 
the  1st  class  that  he  killed  his  wife  with  a  knife,  which  he  had 
taken  from  his  employer's  house  that  day,  as  it  had  passed  intp 
his  mind  to  kill  some  one  and  he  had  passed  mnny  wakeful  nights^ 
This  confession  was  practically  adhered  to  in  the  Court  of  th^ 
Committing  Magistrate,  but  was  retracted  in  the  Court  of  Sefsion, 
The  khanaamah  of  the  appellant's  employer  deposed  that  a  knife 
similar  to  that  found  with  the  appellant  was  missed  by  him  12 
days  before  the  night  in  question.  The  evidence  on  the  record 
satisfies  ns  that  the  appellant  killed  his  wife,  but  no  motive  for 
th^  act  has  been  established. 

The  Civil  Surgeon,  in  whose  custody  the  appellant  was,  de« 
posed  that  he  had  watched  him  carefully  and  had  discovered  no 
signs  of  insanity  in  him,  and  the  evidence  of  the  Superintendent 
of  the  Lahore  Central  Jail,  examined  in  this  Court,  was  to  the 
same  effect. 

The  record  contains  evidence  that  the  conduct  of  the  appeU 
lant  had  been  at  times  such  as  to  suggest  that  his  mind  was  to  a- 
.certain  extent  unhinged  but  we  are  not  satisfied  that  the  condi- 
tions specified  in  section  84  of  the  Penal  Code  existed  at  the 
time  when  he  killed  his  wife. 

Although  no  motive  for  murder  has  been  disclosed,  we 
concur  in  the  learned  Sessions  Judge's  opinion  that  witnesses  for 
the  prosecution  very  possibly  sympathised  with  the  appellant 
and  did  not  say  all  they  knew,  while  the  evidence  as  to  his  pre- 
vious condnct  is  that  of  witnesses  apparently  interested  in,  and 
well  disposed  to,  him. 

As  remarked  by  Bramwell  B.,  in  his  summing  up  in  fi^j. 
versus  Hayne*,  F,  and  F,  666  cited  in  Mayne's  Criminal  Law  of 
India,  Ed.  3,  para.  197,  the  oiroiimstance  of  an  act  being  apparent^ 
ly  motiveless  is  not  a  ground  from  which  the  existence  of  »  power** 


Digiti; 


zed  by  Google 


716  The  Cuiminal  Law  Journal  Reportb.  [VouH 

GOKHA  81KGH  t.  CHKTU. 

f  ul  and  irresistible  influence  or  homicidal  tendency  can  be  safelj 
inferred.  Motives  exist,  unknown  and  innumerable,  wliich  raiglit 
prompt  the  act. 

For  these  reasons  we  maintain  the  conviction.  The  ab«eDee 
of  evidence  of  motive  and  the  subsequent  conduct  of  the  appd- 
lant  justify,  in  our  opinion,  the  course  adopted  by  tlie  learned 
Sessions  Judge  in  abstaining  from  passing  a  capital  sentenc*, 
but  we  see  no  reason  for  adopting  tbe  course  adopted  in  «««» 
BmpftsB  versus  Kcder  Nasyer  Shah,  LLM..  XXIII  Col.,  604  in- 
Bsauch  as  we  are  not  satisfied  that  the  appellant  was  subject 
to  insane  impulses* 

The  appeal  is  dismissed  Appeal  dimimd. 

[6  P.  I.B.,  512.) 

IN  TBE  CHIEF  COURT  OF  THE  PUNJAB,  LABORR 

April  8      [CRIMINAL  REVISION  No.  1667  of  1904]        lM5. 

Present  i-^Siv  William  Clark,  Kt.,  Chief  Judge. 

GOKHA  SINGH,— CoMPLAi»ANT, 

Versus 

CHETU    AND    ANOTHKR/-AccnSKD. 

Crimnal  Procedure  Code  (Act  V  o/1898;,  Sections  101,  119,  437-S«^ri*  <o  h^ 
^^eace-'Ajcoueed  person^DiscJuMrge^Further  enquiry. 

SeoUon  487  of  the  Criminal  Procedure  Code  is  applicable  to  proceeding  wAr 
Ghapier  Vlllof  the  Code.  It  authorists  an  order  for  furtker  enquiry  to  bexnt^ 
into  a  case  iinder  section  107,  in  which  the  person  proceeded  against  has  been  diicbsif- 
ed  under  section  119.  The  person  proceeded  against  is  an  accused  peison  wito 
the  meaning  of  section  487  of  the  Code. 

Case  reported  by  Kazi  Muhamviad  Aulam,  C.  M.  G.,  St^riwi 
Judge,  Ferozfipore  Dimsion,  with  his  No.  848  J.  of  20th  Dtcembtr, 
1904.      (SecliOii  438  of  the  Criminol  Procedure  Code.) 

Report. 
The  facts  of  this  case  are  as  follows  :  — 

On  1st  August  1904,  one  Gokha  Singh  filed  an  application  to 
the  effect  that  he  feared  that  Chetu  and  Kara  were  likely  to  com- 
mit the  bro^c'i  of  *he  peace.  The  application  was  made  over  to 
Sheikh,  Uuliammad    Mahmud  Ali,  Magistrate  Ist  clas^,  wlio  after 
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the  evidence  of  two  witnesses  discliarged  Clietu  nnd  Rura*  The 
District  Magislrate  by  his  order  dated  23rd  August  1904,  directed 
that  tho  Magistrate  should  (again)  proceed  under  section  107  of 
the  Criminal  Procedure  Code  and  mnke  further  enquiry. 

The  proceedings  are  forwarded  for  revuion  aii  the  following 
grounds  I-' 

The  record  of  the  case  is  submitted  to  the  Chief  Court  on 
the  revision  side  on  the  following  grounds  for  setting  aside  the 
order  of  the  District  Magistrate  of  Ferozepore  : — 

The  District  Magistrate  has  apparently  passed  the  order 
under  section  437  of  the  Criminal  Procedure  Code  but  as  there 
was  no  complaint  to  the  effect  that  Ohetu  and  iCura  had  com* 
milted  any  offence  (Section  4  clause  U  of  the  Criminal  Procedure 
Code)  nor  were  they  accused  of  having  commitled  any  offence  it 
appears  thai  the  order  of  the  District  Magistrate  was  xdtra  vires^ 
vide  Indian  Law  Reports  XX  and  XXIV  Calctitta  pages  729  and 
395,  respectively. 

Oi:J>EU   Ob'  THK    ClIIKF   CoUUT. 

Clark^  Ca  J.— Tlie  Calcutta  rulings  quoted  by  the  Sessions 
Judge  are  not  a)  plicable. 

Proceedings  nnJcr  Fection  107,  Crimiuul  Procedure  Code, 
are  different  from  proceedings  under  section  145  or  133,  Criminal 
Proce  lure  Code.  In  ihe  cnses  under  section  107,  Criminal  Proce- 
dure Code,  there  are  accused  persons  who  have  been  discharge 
ed  and  the  last  sentence  of  section  437,  Criminal  Procedure 
Code,  gives  power  to  order  further  enquiry  "into  the  case  of  any 
accused  person  who  has  been  discharged."  The  order  of  the 
District  Magistrate  will  therefore  stand. 

[35  r.  R.  Cr.  of  1905). 

IN  THE  CHIEF  C0UI«T  OF  THE  PUNJAB,  LAHORE. 

April  IS      [CIIIMINAL  UEVISION  No.  271  of  1905.]  1905. 

P}esenl  :— Sir.Willinm  Clark,  Kt.,  Chief  Judge. 

MUMTAZ  ALI,-Pktitioneb, 

Versus 

EMPEROR,— Rkspondrnt. 

Penal  Code  {Ad  XLV of  1S60),  Section  292— Ofcscetw  Print— Principal  and  AgetU^ 
Criminal  liahility  of  pHndpal  in  respect  of  acts  of  his  agent— necessity  of  finding  direct 
authorisatiofi  or  negligence  oil  the  part  of  the  principal. 
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VDMTAZ  kU  V.  lltPIBOR. 

The  mare  fact  that  a  person  is  proprietor  and  pnblisber  of  a  newspaper  it  not 
■nfficient  to  render  him  criminally  liable  in  respect  of  matter  inserted  therein  by  one 
of  hia  Hervants.  There  must  be  a  distinct  finding  that  the  matter  complained  of  was 
inserted  by  the  order  or  owing  to  the  negligence  of  the  proprietor. 

Quein-Empres*  t.  Mohamtfiad  Mofi$in  (1),  and  Crown  ▼.  Uma  Shankar  {2)  r^errtdto. 

Case  reported   by  A.   E.    Martineauy  E»quve^   8esHon$  Judg»^ 
Lahore  Divieion^  on  11th  February  1905, 

Muhamniad  Shah  Din^   for  petitioner. 
Brown^  for  respondent. 

The  facta  appear  from  ike  Sessions  Judge's  reference. 

The  proceedings  were  forwarded  for  revision  on   the    follow- 
ing grounds : — 

I  have  held  in  my  judgment  in  Muhammad  Sharif  s  appeal  that  the  "Zaria-i 
8hadmani'*  is  an  obscene  publication.  The  question  is,  whether  Mumtaz  Ali,  the  owna 
of  the  Eifah-i-Am  Press,  where  part  of  the  book  was  printed,  has  committed  aa 
offence  under  Section  292,  Indian  Penal  Code. 

The  District  Magistrate  admitted  it  to  be  correct  that  Mumtaz  Ali  does  not 
concern  himself  directly  with  the  management  of  the  printing  work,  and  that  ths 
book  was  printed  under  the  orders  of  Miran  Bakhsh.  There  is  nothing  to  show  thst 
Mumtaz  Ali  had  anything  to  do  with  the  printing  of  the  book,  or  that  he  knew  any- 
thing about  it.  The  Magistrate  remarks  that  bills  and  receipts  are  occasionally  made 
out  and  signed  by  Mumtaz  Ali,  and  that  Muhammad  Sharif  paid  for  the  printing  of  (be 
book  In  question  by  a  cheque  drawn  in  the  name  of  Mumtaz  AH,  who  endorsed  it  for 
encashment.  I  fail  to  see  how  it  can  be  said  on  these  facts  that  Mumtaz  AJi  printed 
the  book  in  question,  when  the  management  of  the  printing  work  is  entirely  in  the 
hands  of  Miran  Bakhsh.  None  of  the  entries  in  the  press  books  relating  to  this  publi- 
cation are  signed  by  Mumtaz  Ali,  and  the  cash  book  has  not  been  signed  by  him  foi 
more  than  two  years.  Moreover,  the  cheque  for  the  payment  for  the  printing  chii:g€* 
was  written  in  December  1903,  after  the  book  had  been  printed. 

In  Qtucn-Empress  v.  Mohamvtad  Molisin  (1),  it  has  been  held  that  the  mere  fact  of 
a  person  being  the  proprietor  and  publisher  of  a  newspaper  is  not  snfiicicnt  to  render 
him  liable  for  an  offence  under  Section  292,  Indian  Penal  Code,  for  matter  inserted  hf 
his  servant,  and  that  it  must  be  shown  that  the  matur  was  inserted  by  his  orden  or 
with  his  knowledge. 

Mumtaz  Ali  appears  to  me,  therefore,  to  have  committed  no  offence. 

The  file  of  the  case  is  forwarded  to  the  Chief  Court,  with  the  reconunendatioD 
that  the  conviction  of  Mumtaz  All  be  set  aside  for  the  reasons  given  above. 

(1)    4.  TT.  N.  (1890),  175.        (2)    18  P.  It.,  1889.  CV. 
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MOL  BAJ  V,  Eyp£ROB. 

The  judgment  of  the  Chief  Court  was  delivered  by 

Clarky  0.  J-— Agreeing  with  the  view  of  the  Sessions 
Judge,  which  is  iilso  supported  by  the  view  taken  in  Crown  v. 
Uma  Shanlcar  (1),  I  do  not  think  that  Mir  Mumtaz  Ali  is  guilty 
under  Section  292,  Indian  Penal  Code,  and  I  set  aside  the  con- 
viction  and  sentence  and  remit  the  fine,  which  will  be  refunded 
if    paid. 

Application  allotced^ 

[36  P.  R.Cv.oflQOo) 

IN  TUli  CUlEb^  COURT  OF  THE  PUNJAB,  LAIlOliE. 

March  6    [CRIMINAL  REVISION  No.  1621  or  1901.]         1905. 

Present :— Mr.  Justice  Chatterji,  0.  I.  E. 

MUIj  raj  and  ANOTHKB, — FiSTITIONEBS, 

Versus 
EMPEROR,— Respondent. 

PcHcaCode,(ActXLVofl&QO),  Section  IQQ^Cnminal  Pivcedure  Code  (Act  V  of 
1899;,  Section  Hi— Disobedience  to  order  not  duly  promulgated  by  a  Magistrate^  Crimi- 
nalMability,  • 

Disobedience  to  Magistrate's  order  not  duly  promulgated  and  directed  to  the  accused 
in  writing  is  not  an  offence  under  section  188, 1.  P.  C. 

Case  reported  by  IF.  Cherts^  EsquWe^    Sessions  Judges    Sialkot 
Divinon^  dated  7th  December  1904. 

Nanak  Chand  for  petitioners. 

Tlie  facts  appear  from  the  Sessions  Judge's   reference. 

The  proceedings  were  forwarded  for  revision  on  the  follow- 
ing grounds :  — 

The  District  Magistrate  cf  GujrAnvvala  tried  this  case  summarily  and  has  con- 
victed the  accused  under  Section  188,  and  fined  them  Bs.  50  each.  As  far  as  I  can 
understand  there  is  a  hill  from  which  the  accused,  who  are  Berv&nts  cf  a  contractor, 
quarry  for  material  w&nted  for  the  Railway.  There  was  an  accident  and  seme  earth 
feU  in  and  three  coolies  were  killed.  The  District  Magistrate  then  iSEucd  an  order 
through  some  munshi  to  stop  work,  and  later  on  Eceing  accused  working  took  action. 
As  far  as  the  summary  record  shows,  it  does  not  appear  if  the  provisions  of  Section 
191,  Criminal  Procedure  Code,  were  ohserved  ;  applicants  tell  me  that  no  mention  ci 

(1)  18  P.  R.,  1889  Cr. 
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mPIBOB   1^   DA   TAW. 

their  right  to  have  the  c&83  transferred  was  made  to  them.  Whether  the  Distrid 
Magistrate's  order  to  stop  work  was  legal  or  Dot  I  cannot  say  ;  the  District  Magistrsta 
speaks  of  it  as  "my  orders  given  to  the  accused  through  the  munshi/*  so  presumably 
it  was  a  verbal  order  given  by  the  District  Alagistrate  not  in  accused's  presence.  Fre- 
•nmably  the  munshi  will  say  he  gave  the  orders ;  otherwise  he  would  be  held  guilty  of 
negligenoe.  The  accused  say  Ihey  never  got  such  an  order.  The  proper  course  ap- 
parently was  for  the  District  Magistrate  to  issue  a  icrittm  order  under  Section  114, 
Oriminal  Procedure  Code. 

It  appears  to  me  either  that  the  conviction  should  be  set  aside,  or  that  the  ei« 
should  be  retried,  and  that  the  retrial  should  not  be  a  summary  one.  I,  therefore, 
forward  the  case  to  the  Chief  Court  for  orders. 

The  judgment  of  tlie  Chief  Court  was  delivered  by 

OhatepJIy  Jb — The  District  Magistrate  took  action  on  hxi 
own  knowledge,  but  the  accused  were  not  ir^formed  of  their 
right  to  have  the  case  tried  by  another  Magistrate  nnder  Sec- 
tion 191,  Criminal  Procedure  Code,  'there  is  no  proof  that  (he 
District  Magistrate's  order  was  ever  promulgated  to  the  accused. 
In  column  (^))  the  District  Magistrate  appears  to  mix  up  the 
pleas  of  the  accused  and  his  own  version  of  certain  facts  based 
on  his  personal  knowledge. 

The  conviction  cannot  stand  on  the  present  record.  I  there- 
fore set  it  aside,  and  order  the  refund  of  the  fine,  I  do  not 
order  a  retrial,  as  there  is  grave  doubt  about  the  possibility  of 
securing  n  conviction.  The  District  Miigistrate's  order  sliouUl 
have  been  in  writing  under  Section  144,  Criminal  Procedure 
CodOf  and  duly  served  or  promulgated  to  (be  public  as  lequiiod 
by  that  section.  It  will  bo  diflScult  t-j  obtain  a  conviction  under 
Section  188,  Indian  Penal  Code,  in  the  presont  circumstances. 
Tiie  District  Magistrate  doubtless,  if  so   advissed,   can    take  fresli 

action  in  accordonce  with  law 

Application  alloukd^ 

,3  L.  B.  B.,  30.) 

IN  TUE  CHIEF  COURT  OB^  LOWEU  I3UUMA. 

March  18   [CRIMINAL  REVISION  No.  275  op  1905.]         1905. 

rre$mt : — Mr.  Justice  Pirks. 

EMPEROR  V.  HA  TAW, 

Beformaiory  Schooh  M^  «,  31. 
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Seotton  SI  of  the  Reformatory  Schools  Act,  1897,  cannot  be  applied  \7hen  the 
aocused  is  sentenced  to  a  ^vhipping. 

The  accused,  Ha  Taw,  haa  been  convicted  of  causing  hurt 
with  a  dangerous  weapon  to  Ali  by  stabbing  him  on  the  arm  and 
as  he  is  only  14  years  of  age,  he  was  sentenced  under  section 
5  of  the  Whipping  Act  to  16  stripes  with  a  light  rattan.  His 
parents  were  also  directed  under  section  31  of  the  Reformatory 
Schools  Act,  clause  (t),  to  give  a  bond  for  his  good  behaviour 
for  one  year.  Section  31  of  the  Reformatory  Schools  Act  enables 
the  Court  to  make  an  order  of  discharge  after  due  admonition  or 
to  deliver  the  youthful  offender  to  his  parents  on  their  giving  a 
bond  **  instead  of  "  sentencing  him  to  transportation  or  imprison- 
ment or  directing  his  detention  in  a  Reformatory  School.  The 
section  does  not  say  that  clauses  (a)  and  (b)  apply  when  the  ac- 
cused is  whipped.  Whipping  is  inflicted  in  lieu  of  imprisonment 
and  I  do  not  think  this  section  permits  a  bond  being  given  after 
a  whipping  has  been  inflicted.  The  Magistrate's  order  should 
have  been  passed  under  section  106,  Criminal  Procedure  Code, 
read  with  the  last  clause  of  section  123.  An  offence  under  sec- 
tion 324  may  be  rightly  said  to  involve  a  breach  of  the  peace* 
The  bond  will  therefore  be  treated  as  if  made  under  section  106. 
The  papers  can  be  returned  as  I  find  this  form  of  bond  form  10 
of  Schedule  5  of  Act  V  of  1898  has  been  used  as  a  matter  of 
fact. 


[3  L  B.  R.,  30.) 

IN  THE  CHIEF  COURT  OF  LOWER  BURMA. 

Feby.  2      [CRIMINAL  REVISION  No.  1719  of  1904.]         1905. 

Present : — Mr.  Justice  Birks. 

EMPEROR  V.  KRA    PRU   AUNG. 

Code  of  Criminal  Procedure^  section  562— 0/fenc6s  to  which  applicable. 

When  the  offence  is  not  one  of  those  explicitly  mentioned  in  the  section,  the  tenn 
of  imprisonment  which  can  be  awarded  is  the  test  for  determining  whether  section 
562  of  the  Code  of  Criminal  Procedure  can  be  applied. 

Queen-Empress  v.  Hori,  (1899)  I.  L.  R.,  21  AU.,  391 ;  Crown  v.  Dawood  Sahib  (1901) 
I L.  B.  R.,  68;  Nga  Shew  Thaw  v.  Queen-Empress  (1900)  1 L.  B.  R.,  67  referred  to. 

Crcvm  Y.  Tha  Do  Hla,  (1902)  1 L.  B.  R.,  264 ;  distinguished. 
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EMFEBOR  r.  ERA  PBU  AUNG. 

This  case  was  called  for  to  consider  the  legality  of  the 
Magistrate's  order.  The  accused,  Kra  Pru  Anng,  is  a  boy  of  18 
4ind  has  been  convicted  by  the  Subdivisional  let  Class  Ma^^istrale 
of  Akyab  under  sections  324—511  and  has  been  ordered  to  ex- 
ecute a  bond  for  Rs.  25  with  one  surety  under  section  562  of  the 
Code  of  Criminal  Procedure, 

On  tlie  merits  I  think  the  accused  was  rightly  convicted. 
The  case  is  distinguishable  from  that  of  Crown  v.  Tha  Do  Bla  (I) 
as  the  accused  not  only  used  a  threatening  gesture  but  actually 
stabbed  twice  at  the  complainant  who  dodged  the  blows.  He 
was  easily  disarmed  and  his  action  was  probably  due  to  a  drunk- 
en freak.  The  order  passed  seems  appropriate  if  not  illegal. 
Section  562  of  the  Code  of  C  rimiual  Procedure  runs  as  follows  :  — 

"  In  any  case  in  which  a  person  is  convicted  of  theft,  theft  in 
a  building,  dishonest  misappropriation,  cheating,  or  any  other 
ofFeuce  under  the  Indian  Penal  Code  punishable  with  not  more 
than  two  years'  imprisonment  before  any  Court,  and  no  previous 
conviction  is  proved  against  him,  if  it  appears  to  the  Court  be- 
fore  whom  he  is  convicted,  that  regard  being  had  to  the  yonih, 
character  and  antecedents  of  the  offender,  to  the  trivial  nature 
of  the  offence  and  to  any  extenuating  circumstances  under  which 
the  offence  was  committed,  it  is  expodient  th  it  the  offender  be 
released  on  probation  of  good  conduct,  the  Court  may,  instead 
of  sentencing  him  at  once  to  any  punishment,  direct  that  he  be 
released  on  his  entering  into  a  bond  with  or  without  sarefci'^s, 
and  during  such  period  (not  exceeding  one  year)  as  the  Court 
may  direct,  to  appear  and  receive  sentence  when  called  upon, 
and  in  the  meantime  to  keep  the  peace  and  be  of  good  be- 
haviour.'* 

The  maximum  sentence  under  section  52^,  Indian  Penal  Code, 
is  three  years,  but  an  attempt  to  commit  that  offence  is  only 
punishable  with  one  and  half  years,  and  the  question  for  decision 
is  whether  the  "  nature  of  the  offence,"  or  the  "  term  of  im- 
prisonment'* is  to  be  the  test  as  to  whether  the  section  can  he 
applied. 

(1)  (1902)  1  li.  B.  B.,  264. 
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No  doubfc  it  is  a  general  principle  of  law  that  penal  statutes 
Bhonld  be  strictly  interpreted,  but  the  reason  for  this  principle 
is  that  they  interfere  with  the  liberty  of  the  subject.  It  would 
be  easy  to  multiply  instances  where  the  Legislature  has  interfered 
and  passed  amended  Acts  in  consequence  of  the  strict  interpre- 
tation of  the  existing  law. 

For  instance,  the  Whipping  Act  of  186-4  was  amended  by 
Act  V  of  1900  to  enable  the  Courts  to  wliip  juvenile  offenders 
who  abetted  or  attempted  to  commit  the  offences  for  which  they 
might  have  been  convicted  under  section  5  of  the  Act  before  it 
was  amended,  and  also  to  extend  these  powers  to  offences  under 
other  laws  than  the  Tenal  Code. 

Similarly  section  30  of  the  Evidence  Act  was  amended  by 
Act  III  of  1891  which  added  an  explanation  so  as  to  include 
*'  abetment  or  attempts  to  commit  "  in  the  definition  of  the 
*'  offence." 

On  the  other  hand  in  considering  section  16  of  the  Reforma- 
tory Schools  Act  of  1897  the  Full  Bench  of  the  Allahabad  High 
Court  (1)  did  not  feel  themselves  bound  to  adopt  a  too  literal 
interpretation  of  that  section.     Strachey^  C.  J.,  observed  :  — 

*'  It  cannot  be  said  thit  the  secbion  is  unambiguous,  and  in  such  a  caso  we  are  at 
liberty  to  put  on  it  a  CDnstrucbion  in  accordance  with  the  intention  of  the  Legis- 
laturo." 

He  cited  the  opinion  of  Lord  Selbourne,  that '*  the  more 
literal  construction  ought  not  to  prevail  if  it  is  opposed  to  tlie 
intention  of  the  Legislature  as  apparent  by  the  statute,  and  if 
the  words  are  sulUciently  flexible  to  admit  of  some  other  con- 
strucLion  by  which  that  intention  will  be  better  effectuated." 
This  ruling  was  followed  by  Fox^  /.,  in  Crawn  v.  Dawood  Saib  (2), 
In  Maxwell  On  the  Interpretation  of  Statutes^  3rd  edition,  page  95, 
on  the  subject  of  beneficial  construction,  it  is  said  to  be  the  duf:y 
oE  the  Jud;^e  "to  make  such  a  construction  of  a  statute  as  shall 
suppress  the  miscluef  and  advance  the  remedy,''  and  again  at 
page  379  ''  It  has  been  said  that  while  remedial  laws  may  extend 
to  new  things  not  in  esse  at  the  time  of  making  the  statute,  penal 
laws  may  not." 
(1)  Queen-EmpreBS  r.  Hori,  (1899)  I.  £..  R.,  21  AIL,  891.       (2)    (1901)  1 L.  B.  R.  68. 
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empbbob  v,  pah  auno. 

I  think  it  is  clear  that  the  object  of  Reotion  562,  Criminal  Pro- 
cednre  Code,  was  to  provide  a  lesser  end  alternative  remedy  for 
a  certain  class  of  cases,  and  that  if  the  language  of  a  sectioi 
enables  a  more  favourable  construction  to  be  placed  on  ibe  irordi, 
it  is  open  to  the  Courts  to  follow   that  construction. 

In  the  case  of  Nga  Shwe  Thaw  v.  Queen^Emprtss  (1),  I  heU 
that  the  maximum  sentence  that  could  be  undergone  in  caaec 
coming  under  section  35,  Code  of  Criminal  Procedure,  was  the  test 
as  to  where  tlie  appeal  lay.  This  seems  the  most  reasonable  cozh 
struction  to  place  on  the  words,  '^  any  other  offence  under  the 
Penal  Code  punishable  with  not  more  than  two  years^  impriaoa- 
ment.^'  As  the  maximum  sentence  in  this  case  was  18  months 
I  think  the  order  of  the  Magistrate  was  legal.  The  papers  can 
be  returned  with  these  remarks. 


(3  L.  B.  R,  38.) 

IN  THE  CHIEF  COURT  OF  LOWER  BURMA. 

Feby.  7      [CRIMINAL  REVISION  No.  1717  of  1904.]        1W5. 

Present: — Mr.  Justice  Birks. 

EMPEROR  V.  PAN  AUNG  and  KAN  BAW. 

Compensation  to  accused— frivoloua  accusation-  mode  of  recovery—Criminal  Pre- 
cedure  Code,  s,  250. 

An  order  awarding  compansation  to  an  aooased  person  under  section  S50, 
Code  of  Criminal  Procedure,  should  not  provide  for  imprisonment  in  default  of  W 
ment.  Imprisonment  should  not  he  ordered  until  the  amount  has  been  fonod  to  te 
iziecoverahle. 

In  re  Paryag  Rai,  (1894)  I.  L.  B.,  22  Cal.,  139,  cited. 

The  Magistrate  should  nob  direct  a  complainant  to  pay 
compensation  under  section  250,  Code  of  Criminal  Procedure,  and 
at  the  same  time  make  an  order  of  imprisonment  in  default.  The 
section  provides  that  compensation  shall  be  recoverable  asifi^ 
were  a  fine.  To  make  a  frivolous  complaint  is  not  described  as 
an  offence  though  it  might  possibly  come  within  the  definition 
of  "  offences  "  in  section  3  of  Act  X  of  1897.  Section  25  of 
that  Act  applies  the  provisions  of   seciion  63—70   of  the  IndiM 

(I)    (1900)  1  Ii.  B.  B.  57, 
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Penal  Code  to  all  "  fines  "  unless  the  Act  contains  any  express 
provisions  to  the  contrflry.  Section  67,  Indian  Penal  Code,  will 
not  apply  as  a  term  of  30  dnjs  is  prescribed  as  a  maximum  in 
section  250,  Code  of  Criminal  Procedure.  The  proper  procedure 
is  to  recover  the  fine  in  the  first  instance  under  sections  386 
and  387,  Code  of  Criminal  Procedure,  and  if  it  is  not  found  to  be 
recoverable  the  Magistrate  can  order  imprisonment  under  the 
proviso  to  section  250.  This  view  seems  to  have  been  adopted 
by  the  Calcutta  High  Court  in  the  matter  of  Paryag  Bai  (1).  The 
compensation  in  this  case  was  paid.  The  papers  can  be  return- 
ed. 


(3  L.  B.  R.,  33.) 
FULL    BENCH. 

IN  THE  CHIEF  COURT  OF  LOWER  BURMA. 

March  27    [CRIMINAL  REFERENCE  No.  73  of  1904]         1905. 

Present  ;Siv  Herbert  Thirkell  While,  K.  C.  L  E.,  C!  ief  Judge, 
Mr.  Justice  Fox,  and  Mr.  Justice  Birks. 

EMPICRORv.  R\MIAH,KISTEN  and  KODENDAPANY. 

WorkinatJj  Breach  of  Contract  Act^  1859 — Applicability  of. 

The  Secretary  of  State  for  India  ia  Goancil,  or  the  GoverDment  of  India,  or  the 
Local  Government  of  any  province  of  India  is  not  a  master  or  employer  resident  or 
carrying  on  business  in  any  place  to  \¥hich  the  Workman^s  Breach  of  Contract  Act, 
1859,  applies,  within  the  meaning  of  section  1  of  that  Act. 

PeninstUar  and  Oriental  Steam  Navigation  Company  v.  The  Secretary  of  State 
for  India  in  Council,  (18G1)  Bourko's  Reports,  A.  0.  C,  166,  and  6  Bom.,  H.  C.  R., 
App.  A.  p.  \l\Siibbaraya  Nndali  v.  TJie  Govemnienty  (1863)  1  Mad.,  H.  C.  R.  286  ; 
Bundle  v.  llie  Secretary  of  State  for  India  in  Council,  (1862)  1  Hyde's  Reports,  87  ; 
Bamasami  v.  Kandasami,  (1885)  I.  L.  H.,  8  Mad.  879  ;  Doya  Narain  Tewary  v.  The 
Secretary  of  State  for  India  in  Cmncily  (1886)  I.  L.  R.,  14  Cal.  2£6  ;  Graham  v.  Lewie, 
(1888)  L.  R.  22  Q.  B.  D  1 ;  Exparte  Breull,  In  re  Boiiie,  (1880)  L.  R.  16  Ch.  D., 
484  ;  Attorney-General  v.  Winstanley,  (1881)  2  D.  and  0.  802 :  Sussex  Peerage  casBf 
(1844)  11  Cal.  and  P.»  143  ;  referred  to. 

The   following   reference  was  made  to  a  Full  Dencli  by  Mr. 
Justice  Fox  ;  - 

Ramiali,  Kisten  and  Kodendapany    were    proceeded   against 
under  the  Workman's  Breach  of  Contract  Act,    lb59,  for  having 

(I)    (1894)  I.  L.  R.  22  Cal.,  139. 
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neglected  to  perform  work  wbich  tliey  had  contracted  to  do 
under  contracts  entered  into  by  ihem  in  Madras  Town  with  the 
Secretary  of  State  for  India  in  vOuncil  represented  by  an  Extra 
Assistant   Conservator  of  Forests  in  Burma. 

Several  matters  in  the  proceedings  called  for  comment. 
The  initial  and  principal  one  is  of  such  importance  that  in  my 
judgment  it  should  be  decided  by  a  Bench  of  this  Court.  The 
preamble  to  the  Act  recites  as  the  reasons  for  legislation  (I)  that 
much  loss  and  inconvenience  are  sustained  by  manufacturers^ 
tradesmen  and  others  in  the  Presidency  Towns  and  in  other  places 
from  fraudulent  breaches  of  contract  on  the  part  of  artificers, 
workmen  and  labourers  who  have  received  money  in  advance 
on  account  of  work  whicli  they  have  contracted  to  perform,  (2) 
that  the  remedy  by  suit  in  the  Civil  Courts  for  the  recovery  of 
damages  in  such  cases  is  wholly  insufficient,  and  (.S)  that  it  is  just 
and  proper  that  persons  guilty  of  such  fraudulent  breach  of 
contract  should  be  subject  to  punishment. 

Section  I  of  the  Act  says  :  — 

*'  When  an  artificer,  wrrkmati  or  labourer  shall  have  received  from  any  master 
or  orapbyer  resideut  or  carryiug  on  businciS  it  any  PrcBideDcy  Towd,  or  from  any 
person  acting  on  behalf  of  such  mablor  or  employer  an  advance  of  modey  on  account 
of  any  work  he  shall  have  contracted  to  perform,  &c.  " 

From  Ihis  it  appears  to  me  to  bo  clear  that  for  the  Act  to 
apply  there  must  be  a  contract  under  whicli  tho  workman  has 
received  an  ndviuice  of  money  on  ncccunt  of  the  work  he  lias 
contracted  to  perform,  and  tliat  the  advance  must  have  come 
from  or  have  been  the  money  of  a  master  or  employer  resident  or 
carrying  on  business  in  a  plaoe  to  which   the  Act  extends. 

The  advance  under  the  contracts  in  the  present  cnse  having 
come  from  or  been  the  monies  of  the  Secretary  of  State  foi* 
India  in  Council,  otherwise  the  Government  of  India,  the  first 
question  that  arises  is  whether  such  Secretary  of  State  oi'  tl^e 
Gcvernmenr  of  India  is  a  master  or  employer  who  resides  or 
carries  on  business  in  tho  place  in  wliich  the  contracts  in  ques- 
tion were  made  within  the  meaning  of  the  Act.  It  appears  to  me 
to  be  clear  that  the  Secretory  of  Stnte  cannot  be  suid  to  be  re- 
sident in  the  Town  of  Madras.  As  to  whether  he  can  be  snid 
to  carry  on  business  there,  there  may  be  some  question. 


Digiti; 


zed  by  Google 


._J 


YpL.  m  The  OttiMiNAL  Law  Journal  Beports.  727 

EUPEBOB  V.  BAMIAH. 

In  ibe  case  of  tlie  Peninsular  and  Oriental  Steam  Navigation 
Company  against  the  Secretary  of  State  (1)  there  are  some  expres- 
sions on  and  from  page  184  of  the  report  from  wliich  the  learned 
judges  appear  to  have  been  of  opinion  that  the  Government  did 
carry  rn  business  in  India.  The  case,  however,  was  decided  on 
special  considerations  as  to  the  liability  of  the  Government  for 
a  tort  committed  by  its  servants.  

In  Bundle  v.  The  Secretary  of  State  (2)  it  was  held  thatth^ 
Secretary  of  State  did  not  "  carry  on  business,  and  personally 
work  for  gain  "  in  the  Town  of  Calcutta  within  the  meaning 
of  the  12ih  Seciion  of  t^e  Letters  Patent  of  tho  Calcutta  High 
Court  so  that  such  Court  had  no  jnrisdiction  to  try  a  suit  against 
the  Secretary  of  State  pn  a  cause  of  action  not  arising  in  the 
Town  of  Calcutta. 

In  Svhbaraya  Mudali  v.-  The  Oovernment  (3)  a  contrary  decision 
was  arrived  at;  the  learned  judge  considered  that  the  words 
"  carry  on  business  "  might  reasonably  be  applied  to  the  Govern- 
ment  as  a  deliberative  body  and  to  the  locality  where  its  members 
meet  and  exercise  all  the  functions  of  Government. 

Doya  Narain  Tewary  v.  The  Secretary  of  State  for  India  in  Council 
(4),  was  another  case  upon  the  meaning  of  ^^  carry  on  business 
or  personally  work  fcr  gain  "  in  section  12  of  the  High  Court's 
Letters  l;*ateut.  Tlie  words  were  held  to  be  inapplicable  to  thp 
Secretary  of  State  as  the  representative  of  the  Government, 

This  ground  of  decision  appears  to  me  to  be  equally  ap« 
plicable  to  tie  words  "carry  on  business  "  in  section  1  of  Act 
XIII  of  1859  in  relation  to  the  Government  of  India  and  the 
Local  Governments  of  the  various  provinces. 

Further,  judging  from  the  preamble,  it  can  scarcely  have 
been  the  intention  of  the  framers  of*  the  Act,  or  within  theiv 
contemplation,  that  it  should  be  opeii  to  Government  oflScers  to 
arail  themselves  of  its  provisions. 

Since  it  apparently  is  considered  by  Government  officers 
that  it  is  open   to  them    to  take   proceedings   under    the  Act.  and 

(1)  (1861)  Bourke's  Reports,  A.  0.  C,  166 ;  5  Bom.  H.  C.  E.,  App.  A.  p.  11.        ^ 
(2.1  (1862)  1  Hyde's  RoporU.  37.  (3)  (1863)  1  Mad.  H.  C.  R.,  286, 

(4)  (1886)  I.  L.  R.  U  Col.,  256. 
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this  may  be  of  considerable  imporfcance  in  the  conduct  of  Qofern* 
menl  affairs,  I  refer  to  a  Bench  of  the  Court  the  following  ques- 
tion for  decision  ;  — 

Is  the  Secretary  of  State  for  India  in  Council  or  tlie 
Government  of  India  or  a  Local  Government  of  any  Province  of 
India  a  master  or  employer  resident  or  carrying  on  busineaiiu 
Ikny  place  1»o  which  the  Workman's  Breach  of  Contract  Act, 
^859,  applies,  within  the  meaning  of  section  I  of  that  Act  ? 

The  opinion  oj  (he  Bench  was  as  fellows:  — 

Thlrkell  Whlte^  C.  J.— The  question  which  has  been  re- 
ferred  to  us  is  whether  the  Secretary  of  State  for  India  in  Coancii 
or  the  Government  of  India,  or  a  Loc.il  Government,  is  a  master 
or  employer  resident  or  carrying  on  business  in  any  place  to 
which  the  Workman's  Breach  of  Contract  Acfr,  1S59,  applies, 
within  the  meaning  of  section  I  of  that  Act. 

The  question  may  be  divided  into  two  pnrts  (1)  whether  tke 
Government  (to  put  it  shortly' )  is  a  master  or  employer  wiiliin 
the  moaning  of  the  section;  (2)  if  so,  whether  it  is  resident  or 
carries  on  business  in  a  specified  j»lace  to  which  the  section 
applies. 

Asregards  the  first  question  if  wo  refer  to  the  prenmble  of  ilie 
Act  we  find  it  recited  in  effect  thnt  tho  Act  is  f^^r  the  protection 
of  manufactures,  tradesmen  and  olliers,  nnd  by  a  well-known  rule 
6f  construction  it  might  bo  said  that  tho  general  term  '-otliirs" 
must  be  restricted  to  n^ean  others  of  the  smne  class  w8  tlie 
persons  indicated  by  the  particular  terms  "  nmnufncturers"  or 
'*  tradesmen.  "  i3ut  it  is  also  a  well-establisiied  rule  of  construc- 
tion that,  though  the  preamble  of  a  Statute  ''niny  legitimately  be 
"consulted  for  the  purpose  of  solving  any  ambiguity,  or /or  fixing 
the  meaning  of  words  which  may  have  moro  than  one,  or  of 
keeping  the  effect  of  the  Act  within  its  real  scope,  whenever  the 
enacting  part  is  in  any  of  these  respects  open  to  doubt  "  (5)  yet 
**  the  preamble  cannot  either  restrict  or  extend  the  enictiiigpart, 
when  the  language  and  the  object  and  sc^po  of  the  Act  are  not 
open  to  doubt  (6).''  In  the  present  case,  the  words  used  in  tho 
(5)  Maxwell  on  the  Interpretation  of  Statutes,  8rd  edition,  69.       (6)  Ibid  68. 
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enacting  park  of  the  statute  are  of  the  widest  meaning,  ^'any 
master  or  employer."  It  is  not,  in  my  opinion,  open  to  ns,  in 
construing  these  words,  to  limit  them  to  masters  or  employers  of 
tlie  classes  specified  in  tlie  preamble.  The  fact  that  the  Govern* 
ment  cannot  be  considered  as  a  person  or  entity  of  the'  same 
class  as  a  manufacturer  or  tradesman  does  not  therefore  preclude 
it  from  being  a  master  or  employer  within  the  meaning  of  the 
section  under  consideration. 

This  being  so,  it  seems  to  me  that  in  the  circumstances  of 
tlie  case  out  of  which  this  reference  arises,  the  Government  may 
rightly  be  said  to  be  a  master  or  employer.  The  contract  in 
respect  of  breach  of  which  the  prosecution  was  instituted  wtis 
for  work  in  the  rubber  plantations  at  Uergui,  a  place  to  which 
the  Workman's  Drench  of  Contract  Act  has  been  extended. 
It  is  understood  that  these  rubber  plantations  are  worked  by 
Government  through  an  officer  or  officers  of  the  Forest  Depart- 
ment. The  applicability  of  the  Act  to  work  on  a  rubber  planta- 
tion  is,  I  imagine,  not  more  doubtful  than  its  applicability  to  a 
work  on  a  coffee-estate,  r>s  in  Bamasami  v.  Kandasami  (7).  It  has 
been  recognized  in  the  case  of  The  Peninsular  and  Orientai 
Steam  Navigation  Company  v.  The  Secretary  of  Slate  for  India  (1), 
that'* in  a  country  like  India,  the  Government  is  obliged  to 
engage  in  undertakings  partaking  more  of  the  character  of  pri- 
vate business  than  of  affairs  of  State."  In  the  same  case  it  was 
said: — 

"NowiftheEastlndiaCompany  were  allowed,  for  the  purpose  of  Government, 
to  engage  in  undertakings,  such  as  the  Bullock  Train  and  the  conveyance  of  goods 
and  passengers  for  hire,  it  was  only  reasonahle  that  they  should  do  so,  subject  to  the 
same  liabilities  as  individuals"  (8). 

Again,  in  connection  with  a  somewhat  different  point  it    was 

ot  served    in   Doya   Narain    Ttwiry    v.    The    Secretary  of  Btatn  for 

India  in  Council  [4] : — 

•*  It  has  been  said  that  supposing  the  business  of  governing  the  country  is  not 
business  within  the  meaning  of  section  12  of  the  Letters  Patent,  stiU  the  Govern- 
ment in  this  country  carrriea  on  various*  trades,  such  as  the  trades  in  opium  and  salt, 
and  the  principal  places  of  busim  ss  of  these  trades  are  located  in  Calcutta.  These 
trades,  if  they  can  be  properly  called  trades,  are  carried  on  in  one  sense  by  the  Govem- 

(7)  (1886)  I.  L.  R.  8  Mad.,  379.  (8)  P.  12. 
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inent  officers  in  oliarge  of  them,  but  they  are  eb  carried  on  for  the  benefit  d  fti 
Indian  Exdheque*. 

Iq  andertaking  the  working  of  a  rubber  plantation}  as  ii 
other  operations  of  the  Forest  Department,  whioh  is  administered 
on  commercial  principles,  it  seems  to  me  that  the  Government  bj 
its  oflScers  does  carry  on  a  business.  As  a  matter  of  fact,  it 
certainly  employs  labourers  for  the  purposes  of  that  business. 
If,  as  was  said  in  the  case  already  cited,  with  reference  to  the 
East  India  Company,  in  such  circumstances  it  is  sabject  to  the 
same  liabilities  as  individuals,  there  seems  to  be  no  valid  reason 
why  it  should  not  exercise  simitar  rights  and  have  recoarse  to 
the  remedies  open  to  private  employers. 

I  have  had  the  advantage  of  reading  the  judgment  of  mj 
learned  colleague,  Mr.  Justice  Fox,  with  whom  I  have  tbe 
misfortune  not  to  agree,  and  I  have  studied  the  two  cases  therein 
.  cited  which  were  not  cited  at  the  argument  of  this  case.  In 
both  these  oases,  the  question  was  whether  a  olerk  could  be  9aitl 
to  carry  on  business  in  the  City  of  London  when  he  did  not  lire 
there  but  went  there  to  do  his  work  every  day.  In  the  earlier 
case,  three  Lords  Justices  held  that  the  clerk  was  carrying  on 
business  in  the  City  of  London.     James,  L.  /.,  said    (9):— 

«<Hi8  business  in  life  is  that  of  a  bank  clerk,  and  it  is  not  the  less  his  bosiotfi  be- 
cause he  receives  a  fixed  salary  for  it.  He  is  really  and  truly,  for  all  conuneicial  pa^ 
poses,  carrying  on  business  in  the  city  of  London." 

In  the  later  case,  which  purports  to  distinguish  not  to 
overrule  the  earlier  decision,  three  Lords  Justices  held  that  the 
clerk  did  not  carry  on  business.  I  observe  that  this  concInHon 
was  arrived  at  with  special  reference  to  the  use  of  the  phrase  in 
the  City  of  London;  and  it  was  only  its  meaning  as  used  in  the 
City  of  London  that  the  Lords  Justices  professed  to  explain. 
80  far  as  I  can  see  the  effect  of  the  judgment  in  that  case  10} 
is  limited  to  the  decision  that  a  clerk  does  not  carry  on  basiness 
within  the  meaning  of  the  Statute  under  construction.  I  humbly 
think  that  this  is  not  a  very  important  aid  to  the  decision  of  the 
question  whether  the  Secretary  of  State  for  India  iu  Couucil  can 
be  said  to  carry  on  business.  For  certsinly,  ex  hypothm^  the 
<9)  (I8SO)  L.  B.  16  Oh.  D.  i87.  (10)  (1888)  L.  R.  22  Q.  B.  D.  1. 
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Secretary  of  Stute  exercises  control  and  direction;  and  it  W|is 
mainly,  I  thiuk/on  the  ground  that  the  clerk  did  not  exercise 
control  and  direction  that  the  question  was  decided. 

It  seems  to  me  that  in  carrying  on  an  industrial  undertaking, 
the  Government  is  an  employer  carrying  on  business  within  tlie 
meaning   of    tlie   section    under  consideration  ;   and  in  coming  4o 

'  this  conclusion  I  do  not  think  I  am  venturing  to  difFer  from  the 
judgments  of  the  Lords  Justices  in  the  case  last  cited.  Even  if  it 
be  held  that  the  expression  must  connote  some  business  carried  on 
for   gain,   I   still    think   that  in  carrying  on  an  industrial  under- 

.  taking  the  Secretary  of  State  for  India  in  Council  satisfies  this 
test  also.  It  seems  tome  that  in  conducting  a  department  on 
commercial  principles,  the  Secretary  of  State  is  carrying  on 
business  fur  gain,  not  of  course  for  his  personal  gain  but   for  the 

,  pecuniary  gain  of  the  State  which  he  represents  and  for  which 
he  is  in  some  sense  in  the  position    of  a  Trustee.  - 

If  an  analogy  is  to  be  sought  in  English  Law,  I  would  refer 
to  the  Workman's  Compensutiou  Act,  lS97.  That  Act  applies  to 
any  employment  by  or  under  the  Crown  to  which  it  would 
apply  if  the  employer  were  a  private  person.  By  another  section, 
notice  has  to  be  served  on  the  employer  and  may  be  Kerved  bn 
him  at  his  residence  or  place  of  business.  I  can  find  no  special 
provision  for  service  on  the  Crown;  I  infer  that  it  is  assumed 
that  the  Crown  has  a  place  of  business;  and  if  so,  it  is  reasonable 
to  hold  that,  in  respect  of  the  employments  under  reference,  it 
carries  on  business. 

There  remains  the  question  whether  the  Government  can^be 
said  to  be  resident  or  carrying  on  business,  to  put  the  question 
in  a  concrete  form,  in  Mergui.  In  the  cases  cited  in  the  order  of 
reference,  the  question  whether  the  Secretary  of  State  for  India 
in  Council  or  the  Governmont  could  be  snid  to  reside  or  carry. on 
business  in  a  p»rticular  place,  such  as  Calcutta  or  Madras,  was 
considered  with  reference  to  the  contention  that  the  Government 
must  be  held  to  carry  on  business  »t  the  headquarters  of  Govern- 
ment. On  this  question,  diff-arent  opinions  have  been  expressed. 
But  they  do  not  seem  to  me   to  affect  the   question   now   under 
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discnsaion.  In  tliis  oase,  there  is  a  definite  bnsiness  or  andcr* 
taking,  carried  on  by  Government  officers  in  a  place  to  which  the 
Workman^s  Breach  of  Contract  Act  has  been  extended.  It  seems 
to  me  reasonable  to  hold  that  in  these  circumstances,  the  Govern- 
ment does  carry  on  business  through  its  officers,  in  that  place.  I  do 
not  think  that  a  different  view  is  indicated  in  Doya  Narain  Tetcary 
V.  the  Secretary  of  Stafe  far  India  in  Council  A]  where  such  a  case 
as  this  is  clearly  distinguished  from  the  case  then  under  consider- 
ation. Alrhoigh  I  do  not  think  it  could  reasonably  be  said 
that  the  Secretary  of  State  for  India  in  Council  was  resident  in 
Mergiii,  I  think  it  is  clear  that  by  his  agents  and  officers  he  does 
carry  on  business  there,  the  bnsiness  being,  for  the  purpose  of 
this  case,  the   working  of  a  rubber  plantation. 

I  may  add  that  I  have  no  doubt  that  we  are  entitled  to  look 
at  the  Preamble  of  an  Act  for  the  purposes  specified  above.  Bat 
we  are  agreed  as  to  the  meaning  of  the  words  ''master  or 
employer  '';  and  it  seems  to  me  that  the  meaning  of  the  phrase 
•^carrying  on  business"  can  be  sufficiently  ascertained  without 
reference  to  the  Preamble.  1  also  think  i hat,  in  this  case,  the 
Preamble  does  nob  elucidate  tho  meaning  of  the  phrases  under 
discussion,  thongh  it  might,  if  it  were  necessary,  throw  light 
on  tJie  meaning  of    the  words  "master  or  employer." 

In  my  opinion,  the  Secretary  of  State  for  India  in  Council  is 
an  employer  carrying  on  business  in  a  place  to  which  the  Work- 
man's Breach  of  Contract  Act  applies  and  I  would  answer  the 
reference  in  the  affirmative. 

Fox.  J« — I'he  words  to  be  construed  in  answering  the  ques- 
tion referred  are  "any  master  or  employer  resident  or  carrying  on 
business  in  any  Presidency  Town  *';  to  these  words  may  be  added 
the  words  **or  in  any  place  to  which  the  Workman's  Breach  of 
Contract  Act,  1859,  has  been  extended  under  section  5  of  the 
Act." 

There  is,  in  my  opinion,  no  difficulty  in  connection  with  the 
words  "master  or  employer."  The  Secretary  of  State  for  India 
in  Council  is  without  doubt  a  master  or  employer,  and  the 
Qovernmeut  of  India  and  each  Local   Government  in  India  is  so 
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also.  The  word  ^'resident''  presents  no  real  diflBcultj.  Thd 
Secretary  of  State  is  not  resident  any  where  in  British  India, 
and  the  word  does  not  appear  applicable  to  a  body  composed  of 
Bevernl  officers.  The  answer  to  the  question  referred  must,  in  my 
opinion,  depend  upon  whether  the  Secretary  of  Stato  and  each 
Government '' carries  on  business'*  in  a  place  to  which  the  Act 
extends. 

In  dealiug  with  mjitters  relating  to  the  general  public^ 
statutes  are  presumed  to  use  words  in  their  popular  sense  (II). 
To  use  the  words  of  Lord  Tenterden  in  Attorney-General  v. 
Whslanley  (12)  the  words  of  an  Act  of  Parliament,  which  are  nut 
applifd  to  any  particular  science  or  art,  are  to  be  construed  as 
they  are  understood  in  common  language.  What  meaning  then 
do  the  words  "carry  on  business"  convey  in  ordinary  language^ 

It  appears  to  me  that  if  one  were  told  that  a  person  was 
"carrying  on  business  "  one  would  understand  that  such  person 
was  engaged  in  some  tra«le  or  commercial  business  on  his  own 
account  or  joinily  with  o<liers,  with  the  object  of  acquiring  gain 
or  profit  for  himself,  or  for  liimseli  and  those  jointly  concerned 
with  hiui.  Every  one  engaged  in  trade  or  commerce  is  not 
ordinarily  tpoken  of  as  ''  carrying  on  business"  ;  for  instance  a 
clerk  in  a  merchant's  office,  or  in  a  shop,  would  scarcely  be 
roferrt'd  lo  ordinarily  as  ^*  carrying  on  bu:5iness.  "  Again  those 
words  would  not  onlinarly  be  applied  to  persons  managing  an 
institution  which  might  even  buy  and  sell  for  profit,  if  the 
profit  to  be  derived  was  not  for  their  pors jnal  benefit,  for  in- 
stance, the  words  would  sctrcely  bo  applied  to  the  Board  of 
Management  of  a  charitable  institution  like  an  asylum  for  th^ 
Blind,  which  sells  the  products  of  the  labour  of  the  inmates  in 
order  to  help  in  meeting  the  costs  of  the  upkeep  of  the 
institution. 

The  above  stated  view  of  the  ordinary  meaning  of  the  Kords 
"  carry  on  busines:*  "  is  strengthened  by  the  decision  and  judg- 
ments of  the  Lords  Justices  in  Graham  v.  Lewis  (10)  which  is  the 
latest  case  which  I  can  find  in  which  the  words  have  received 
judicial    interpretation    in    the    English     Courts.       Lord    Ether^ 

(11)  Maxwell  on  Statutes,  3rd  edition,  77.       (12)  (1831),  2  D.  &  C .  302. 
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faster  of  the  Rolls,  oonsidered  that  the  expression  imported  tlie 
meaning  of  a  person  carrying  on  his  or  her  business.  Ijord 
Justice  Ffij  considered  that  it  imported  that  the  person  had 
control  and  direction  with  respect  to  a  business  and  also  that  the 
business  carried  on  was  one  for  some  pecuniary  gain.  Lord 
Justice  Lopes  agreed  with  the  Master  o(  the  Rolls  and  adopted 
the  view  of  Lord  Justice  Fry  that  the  words  imply  some  control 
and  direction  with  respect  to  the  business  as  distinguished  from 
Biere  service  employment  or  occapation. 

In  tlie  earlier  cnso  of  Et^-farte  Breull^  In  re  Batjcie  [13)  a 
diSeroui  interprutntiou  had  been  put  upon  the  exprcdsiou.  The 
word  "  business  "  was  said  to  be  an  elastic  and  ambiguous  word 
ausoeptible  of  a  wider  or  a  narrower  interpretation,  and  it  was 
lield  that  the  expression  must  be  construed  in  every  case  in 
accordance  with  the  object  and  intent  of  ihe  Act  in  which  it 
occurs. 

If  the  expression  is  ambiguous,  thou  the  preauiblo  of  the 
Act  may  be  resorted  to  to  ascertain  the  meaning  of  the  words  as 
used  in  the  particular  Act  in  which  they  occur. 

In  the  words  of  Lord  Cuke  in  I  lnstitntes79a— "The  preamble 
of  the  statute  is  a  good  menn  to  Gnd  out  the  meaning  of  the 
statute,  and  as  it  were  a  key  to  open  the  understanding 
thereof.''  In  ihe  Sussex  Peerage  case  (!i)  ^he  judges  enunciated 
the  rule  as  follows  : 

'  (( If  any  doubt  arises  from  tbe  terms  employed  by  the  Legislature,  it  has  always 
been  held  a  safe  mean  of  collectiog  tbc  intention  to  call  in  aid  the  ground  and  oause 
of  making  the  statute,  and  to  have  recourse  to  ibo  praamble,  'which  according  to 
Ghief  Justice  Dyer  is  *a  key  to  open  the  roicds  of  the  makers  of  the  Act  and  tbe 
mischiefs  which  they  intended  to  redress.  *" 

If  the  words  "  master  or  employer  carrying  on  business"  in 
the  Workman's  Breaoh  of  Contract  Act,  1859,  nre  to  be 
construed  in  the  popular  and  ordinary  sense  of  a  person  carrying 
bn  business,  I  do  not  think  that  the  Secretary  of  State  for 
India  in  Council  or  any  Government  in  India  can  be  included 
within  the  wor«l8,  for  although  the  Secretary  of  State  and 
Government  may  engage  in  undertakings  which  are  ulso  engaged 

(13)  (1880)  L.  R.  16  Ch.  D.  484.  (U)  (1844)  11  CaL  and  F.,  143. 
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in  by  coriimercial  men,  lie  and  tliey  do  so  not  for  In's  or  their 
personal  gain,  but  for  the  benefit  of  the  State  and  its  revenues. 
The  words  "  carry  on  business"  may  be  compared  with  the  words 
"engages  in  trade''  in  section  168  of  the  Indian  Penal  Code,  and 
the  word  "  trade  "  in  section  76  of  the  Burma  Forest  Act.  Thesd 
expressions  clearly  import  the  meaning  of  trading  for  personal 
benefit,  and  I  think  the  words  "carry  on  business"  import  the 
same  meaning.  If  however  the  words  in  question  are  ambiguous, 
then  I  think  that  the  Preamble  to  the  Act  clearly  shows  that  the 
Act  was  never  intended  to  apply  to  or  to  be  for  the  benefit  of 
the  Government  under  any  name  or  form. 

It  mentions  the  classes  of  persons  who  suffered  loss  and 
inconvenience  and  for  whose  benefit  the  Act  was  intended.  It 
seems  to  me  to  be  scarcely  possible  in  view  of  the  recitals  in  the 
preamble,  thnt  nny  one  could  ever  have  contemplated  that 
Government  officers  should  be  at  liberty  to  avail  themselves  ot  its 
provisions.  It  is  also  to  be  noted  that  in  the  first  instance  the 
application  of  the  Act  wns  confined  to  the  Presidency  Towns,  a 
further  circumstance  which  goes  to  show  that  Government  was 
not  thought  of  as  a  possible  master  or  employer  within  the 
meaning  of  the  first  section. 

In  none  of  the  reports  of  other  superior  Courts  in  India  have 
I  been  able  to  discjver  a  case  in  which  a  Governmen«i  officer  as 
such  has  ever  been  a  complainant  under  the  Act.  if  Govern- 
ment officers  in  other  provinces  have  ever  availed  themselves  or 
attempted  to  avail  .themselves  of  the  provisions  of  the  Act,  it  is 
curious  that  there  should  be  no  reported  case  in  which  they 
have  done  so.  This  leads  to  the  belief  that  in  other  provinces 
it  has  not  been  considered  that  Government  officers  could  avail 
themselves  of  the  Act. 

I  would  answer  the  question  referred  in  the  negative. 

Birks^  J.  — I  wns  inclined  to  the  opinion  when  this  reference 
wns  argned  that  the  Secretary  ot  State  for  India  in  Council 
might  be  said  to  be  an  employer  carrying  on  the  business  of  a 
rubber  ph\ntation  in  Mergui  and  entitled  to  the  benefit  of  the 
procedure  biid  down  in  Act  XIII  of  1859.  The  case  of  Graham 
v.  Lewis    (10;  was    not    referred    to  when   the  case  was  argued. 
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I  concur  with  Mr.  Justice  Fox  in  thinking  that  we  should  be 
guided  by  the  interpretation  placed  on  the  words  "  carrjing  on 
business^*  which  the  Loids  Justices  adopted  in  that  case.  The 
words  in  question  occur  in  section  1  of  the  Act  itself  and  wo  are 
therefore  justified  in  referring  to  the  preamble  of  tho  Act  to  as. 
certain  the  classes  of  persons  who  were  to  benefit  by  the  Act 
and  to  explain  any  ambiguity  in  the  Act  itself.  As  I  under- 
stand the  judgment  of  the  learned  Ciiiof  Judge  he  thinks  we 
are  only  entitled  to  look  at  the  preamble  to  interpret  the 
meaning  of  the  word  '*  employer"  and  not  to  look  to  it  to  inter- 
pret the  meaning  of  the  words  '^  resilient  or  carrj  ini^  on  business 
in  any  Presi-lency  Town,"  which  fullow  the  words  ''master  or 
employer"  in  section  1.  I  do  not  tliitik  we  can  separate  one 
portion  of  the  definition  in  section  1  from  tho  other  and  tliat  we 
aro  justified  in  looking  to  the  preamble  to  interpret  the  whole 
definition.  For  these  re.^sons  I  would  answer  the  question  re- 
ferred in  the  negative. 


(3  L.  B.  B.,  43  ) 
IN  TUE  CUIEF  COUlir  OF  LOWEIl  liUllMA. 
April  5        [CUnilNAL  REVISION   No.  437  <»f  19)5.]  l905. 

Present  .—Sir  Herbert  Thirkell  Wltite,  K.  (J.  I.  10,  Chief  Judgt'. 
NGA  HNAUNG  v    EMPEUOK'. 

Criminal  P/oc:dure  Cj.le,  section  123,  sub-seclion  {2)'^notic:  to  accused, 

Beforo  dealing  with  a  referdiice  uadcr  seotioa  123,  sub -section  (*2)  of  IbeCodeof 
Criminal  Procedure,  1898,  the  Sessions  Judge  isb^uud  to  fix  a  date  for  the  bearing 
and  to  give  reasonable  notico  tj  the  person  cocceined  and  to  hear  him  if  he  wishes 
to  be  hoard  either  personally  or  by  a  pleader. 

Nakhi  LalJha  v.  Qtieen-Emprcss,  (1900)  T.L.  II.  27  Cal.,  656  ;  Emperor  v.Girani 
(1903)  I.  r,.  R.  25  All.,  375  ;  followed. 

I  regret  that  it  \ya?'  not  thought  neces-^nry  to  instruct  the 
Government  Advocate  to  appear   at  tho   hearing  of  this  case. 

On  24th  Deceraber  1904-,  tiie  Dij^tricfc  Mngistrale  passed  an 
order  requiring  Nga  Hnaung  to  furnisli  socnritj  in  tho  sum  oi 
Rb.  1,000  with  two  sureties  for  his  good  behaviour  for  three 
.jT^ars.     On   the   diary    there   is   an   order  that  security  must  be 
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tendered  by  ofcli  January  1905,  This  order  may  be  regarded  as, 
in  effect,  an  order  undir  section  120  sub-section  (2)  of  the  Code 
of  Criminal  Procedure  fixing  the  later  date  as  the  date  of  the 
commencement  of  the  period  for  which  security  was  required.  It 
would  be  better  for  the  Magistrate  to  embody  the  order  under 
section  120  sub-section  (2)  in  the  order  demanding  security. 

As  security  was  not  furnished  on  the  5th  Jiinuary  the  Dis- 
trict Magistrate  passed  the  order  required  to  be  passed  undet* 
section  123  sub-section  (2)  [though  by  a  slip  of  the  pen  he  cited 
sub  section  (1)].  Tlje  proceedings  reached  the  Sessions  Court 
on  7i\\  January  and  on  lOth  January  the  Sessions  Judge  after 
perusal  of  the  proceedings  passed  orders.  It  is  clear  that  no 
notice  was  issued  to  the  accused,  Nga  Hnaung,  and  that  ho  had 
no  opportunity  of  be  ng  heard  by  the  Sessions  Judge. 

So  far  as  I  have  been  able  to  ascertain,  it  has  not  yet  been 
ruled  in  this  Province  that  a  person  whose  case  has  been  sub- 
mitted to  the  Ses  ions  Judge  under  section  123  sub-seotion  (2) 
of  the  Code  of  Criminal  Procedure  has  the  right  to  be  heard  before 
the  Sessions  Judge  passes  orders.  But  the  matter  has  been  con- 
sidered by  at  least  two  High  Courts  in  India.  In  NaJchi  Lai  Jha 
V.  Qneen- Empress  (1)  tlie  High  Court  at  Calcutta  said  : — 

"  We  have  no  doubt  that,  on  hearing  such  a  reference  [i.  fi.,  Mie  under  section  123 
sttb  section  (2  J.  the  Sessions  Judge  is  bound  to  give  notice  to  the  person  concerned  and 
also  to  hear  him  by  pleader,  if  he  should  be  so  represented," 

In  Eviperor  v.  Girand  (2)  the  High  Court  at  Allahabad  fol- 
lowed this  ruling  and  observed  :  — 

*♦  It  is  expodient,  and  highly  desirable  for  the  ends  of  justice,  that  a  date  should 
be  fixed  for  hearing  and  that  notice  of  such  date  should  be  given  to  the  person 
concerned. " 

The  principle  upon  which  these  rulings  are  based  is  that 
it  is  inequitable  to  make  an  order  to  the  prejudice  of  the  accused 
person  unless  he  hns  been  given  an  opportunity  of  being  heard. 
In  the  case  under  reference,  it  is  specially  desirable  that  this 
principle  should  be  ob^'ervod  as  (here  is  no  appeal  from  the  order 
of  the  Sessions  Jud^e.  The  only  remedy  available  to  the  accused 
is  to  move  this  Court  in  revision,  the  course  adopted  by  the  ac- 
cused in  this  case. 

(1)  (1900)  I.  L.  B.  27  Cal.,G56.      .     (2)  (1903)  L  L.v.B.26  All.    375. 
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I  hold,  tUrefore,  that  before  dealing  with  a  reference  un- 
der Beoiioa  123  fiub-seotion  (2)  of  the  Code  of  Criminal  Proce- 
dure, the  Sessions  Judge  is  bound  to  fix  a  date  for  the  hearing 
and  to  gi?e  reasonable  notice  to  the  person  concerned  and  to  hear 
him  if  he  wishes  to  be  heard  either  personally  or  by  pleader. 

Accordingly  I  set  aside  the  order  of  the  Sessions  Judge  in 
the  case  of  Nga  Hnaang  and  direct  him  to  dispose  of  the  refer- 
ence in  accordance  with  the  direction  given  above. 


(3  L.  B.  i?.,  46,) 

IN  THE  CHIEF  COURT  OP  LOWEU  BURMA. 

April  27       [CRIMINAL  APPEAL  No.   129  op   1905.]  1905. 

1  resent  :  — Mr.  Justice  Birks. 

SAN    ni.AING  r.  EMPEROR. 

Beformatory  Schools  Act,  1897,  section  8  and  niUs, 

The  period  of  detention  in  a  Beformatory  School  to  which  a  youthful  offeoder 
over  18  ye^n  of  age  Bhould  he  sentenced  should  he  such  that  he  will  not  leave  tbe 
tchool  uutil  he  has  attained  the  age  of  18  years. 

1  admitted  this  appeal  to  consider  the  sentence.  On  the 
merits  there  seems  tio  doubt  that  the  accused  was  rightly  convicted. 
He  was  caught  in  the  act  of  walking  off  with  a  loongyi.  The 
nccased  admitted  a  previous  conviction  and  attempted  uodtfence. 
He  was  born  on  the  1st  October  1890,  and  will  attain  the  age  of 
18  on  the  Isfc  October  1908.  He  has  been  sentenced  to  three 
years^  detention  in  a  Reformatory  School  in  lieu  of  three  months' 
rigorous  imprisonment.  This  sentence  was  |.^:isded  on  the  6th 
March  1905.  Section  8  of  the  Ueformutory  Schools  Act,  1897, 
provides  that  the  detention  to  be  undergone  in  lieu  of  imprison- 
ment shall  not  be  less  than  three  years  and  not  more  than  seven 
years,  subject  to  any  rales  made  by  the  Local  Government.  These 
rules  are  published  in  Judicial  Department  Notiiication  No.  237, 
dated  I2th  June  1897,  and  Rule  I,  clause  (ta),  provides  tlmtif  the 
youthful  offender  is  over  13  years  cf  Jige  he  should  be  sent 
to  a  Reformatory  School  for  such  period  as  will  bring  hiui 
ti  the  age  of  18.  The  appeal  is  dismissed,  but  tis  the  order  ^^ 
detention    is  leas  than   that    prescribed  by  ralei  notice   ^i" 
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issue  to  accused  to  show  cause  wby  he  should  not  be   detftiped  in 
the  Reformatory  till  the  1st  October  1908. 


(5  L.  B.  R.,  52.) 
FULL    BENCH. 

IN  THE  CHIEF  COURT  OP  LOWER  BURMA. 

May  8         [CRIMINAL  REFERENCE  No.  9  op  1905.]  1905, 

Present  :— The  Hop'ble  Uarvey  A  damson,  C.  S.  I.,  Chief  Judge, 
Mr.  Justice  Fox  and  Mr.  Justice  Birks. 

EMPEROR  V.  kSAN    DUN  and  Eiqhticbn  otukus. 

Joinder  of  charges-^johU  trial  of  occtised^sumDums  cases  Criminal  Procedure 
Code,  sections  208,  242. 

Section  233  of  the  Code  of  Criminal  Prooedure,  1898,  and  the  sections  therein 
referred  to  relating  to  joinder  of  chi^rges  and  the  joint  trial  of  several  accused,  ap^ly 
to  the  trial  of  summons  caies  under  Chapter  XX  of  the  Code. 

Queen-Empress  v.  Abdul  Kadir,  (1886)  I.  L.  R.,  9  All.,  452,  dissented  from. 

Siibrahinania  Ayyar  v.  King-Empewr^  (1901)  I.  L.  R.  25  Mad.,  Gl;  Pulisanki  Eeddi 
V.  The  Queen,  (1882)  I.  L.  R.,  6  Mad.,  20 ;  Queen-Empress  v.  Nga  La  Kyi,  (1888)  S.  J. 
L.  B.  421 ;  King-Emperor  v.  Nga  Po  Thin,  (1903),  2  L.  B.  R.  72 ;  referred  to. 

The  following  reference  was  made  to  a  Full  fiench  by  a 
Bench  consisting  of  Sir  Herbert  Thirkell  White,  K.CM.B.,  Chief 
Judge  and  Mr.  Justice  Birks,  under  section  11  of  the  Lower 
Burma  Courts   Act,    1900. 

Thirkell  White^  C«  J« — 1 1><)  accused  have  been  tried 
together  in  a  summary  trial  for  separate  oifences  and  have  been 
convicted  and  sentenced.  There  was  no  right  of  appeal.  On  the 
application  of  some  of  the  accused  the  learned  iSessions  Judge  of 
the  Delta  Division,  a  copy  of  whose  order  is  attached,  Las 
reportel  tlie  case  to  tin's  Court  for  orders,  under  section  +88  of 
the  Code  of  Crimintil  Procedure. 

Tlie  offences  of  which  the  accused  have  been  convicted  are 
under  Rule  09  of  the  Rules  made  under  the  (Lower)  Burma  Land 
and  Revouue  Act,  1>>7G,  the  act  alleged  'o  constitute  tlie  offence 
in  each  case  being  an  encroachment  on  a  grazing  grouud.  It  is 
to  bo  regretted  that  the  Government  Advocate  was  not  instructed 
to  give  U3  the  benefit  of  his  assistance  in  this  case. 
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It  is  Btnted  by  the  lesniud  Sessi  ns  Judge  lliat  eacli  of  llie 
ficcused  cuilivated  a  gepnrate  piece  of  land.  Tliey  did  not  all 
join  together  to  culiivjile  the  same  piece  in  common.  From  the 
record,  tliis  seems  to  be,  generally  at  least,  the  case-  The 
learned  Sessions  Judge  is  of  opinion  that  the  trial  is  bad  for 
misjoinder  as  the  accused  did  not  commit  the  same  offence  or 
different  offences  in  the  Pc'^nie  transaction  within  the  meauirg 
of  section  231'  of  the  C^'de  of  Criminal  Procedure. 

The  offence  pnnisluiblo  under  Kule  69  of  the  Revenue    IJuIes 
is    triable  in  a  summons  case,  and  it  is  also  triable    iii  a  sumraary 
way.     The  firrst  observation  that  occurs  to  me  is  that  sectioii  2-33 
of  the  Code  of  Criminnl  Iroctdure,  which  is  the  section  that  pro- 
vides for  the  separate  trial  of  uisiincl  offences,  occurs  in  the  Ciiap- 
ter  of  the  Code   which  treats  of  tlie  cliarge.     It  seems  to  me  that 
the  rules  in  this  Chapter  (Chapter  XI  X)  apply  explicitly  to    cases 
in  which  a  chari^e  is  frnnicd,  tliat  i?j.  t»  cn«cs  other  than  gammons 
eases  and  Funuuarv  tri;  Is.     Tlie  lendinjif  caso    on    the    subject    of 
misjoinder    in    criminal    trials    is    that    of    Suhra]nna''ia  Ayfjnrv, 
Khii)  Empoor  (»^  in  wliich  the  law  was    :<eL    foilli    and  expi.i  ned 
by     their    Lordships    of    the    Privy    Council.       Their    Lordships 
ruling  that  misjoinder  is  an  illegality   and  not  merely  an    irregu- 
larity is  based  on  the  position  that  tliere  was  a  contravention  of  a 
positive  ennclnient  in  the  Code  of   Criminal     Procedure.     It  does 
not  seem  to  me  thnt  this  ruling  can  apply  to  cases    to    wliich  the 
rules  in  Chapter  XIX  (>f  the  Code  do  not  apply. 

I  do  nofc  think  that  tliere  is  any  provision  of  the  Code,  other 

than  the  provisions  in  Chapter    XIX,    which    explicitly    requires 

separate    c  fff  nces    to  be  tried  s.^pnrately.      But  1  find  that  in  the 

case  of   Ptd'ofaHki  Reddi  v.    llin    Que.en    (2)     the    Hij^h   Court  at 

Madrns  set  asido  conviction^    on    ihe    ground    that    the   accused 

persons  must  midonbtedly  have  been  prejudiced    by    the  several 

charges    having    been    disposed    of    in    one    trial.     The  olfeticis 

in  respect  of  which  tlie  accnsed  were    tried    were    under    section 

290  and  section    291,   Indian    Penal   f'ode;  the  case  was  therefore 

asummons  cnso.     The  Higli  Court  explicitly  mentions  "charges" 

but  it  is  not    clear   whether    the     word  is    used    in     its  technical 

sense. 

(1)  (1901)  I.  L.  R.  25  Mad  Gl.  (2)  1832)  I.  L.  R.  6  M&d^  20. 
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Some  observations  relevant  to  the  matter  under  considera- 
tion may  be  found  in  the  ja»Iginent  of  Mahmooly  /.,  in  Queen* 
Empress  v.    Ahhd  Kadit  {'\]  in  wliicli  it  was  said:  — 

"lb  seems  to  mc  clear  upon  general  principles,  ibftt  each  individual  meu.ber  of 
the  communi-.y  is,  in  the  absence  of  exceptional  authority  ccnferred  by  the  law  to  the 
contrary  effect, entitled,  when  required  by  the  judiciary  either  to  forfeit  his  liberty  or 
to  have  that  liberty  qualified,  to  insist  that  his  case  should  be  separately  tried." 

I  find  tliat  in  this  case  it  was  contended  that  section 
239  of  the  Code  of  Criminal  l*rocedure,  188 1,  (which  is  sub- 
btanfcially  the  same  and  in  the  same  part  of  tlie  Code  as  tlie  same 
spction  in  tlie  Code  of  1898)  is  applicable  to  summons  cases.  And 
this  view  seems  to  have  been  acceptt'd  by  ti.e  learned  Judge. 
With  all  respect,  it  seems  to  me  that  the  contrnry  is  obviously  the 
case.  As  I  have  observed,  the  seciion  occurs  in  the  Chapter 
treating  of  the  charge,  not  i«i  the  Ciiapter  of  General  Provisions 
us  to  inquiries  and  trials. 

Some  light  may  be  thrown  n|;on  the  subject  by  the  fact  that 
in  the  revised  Code  of  Ciiniinal  Procedure,  181)8,  a  now  sub  sec- 
lion  (4)  was  added  to  seocion  I  17,  authorizing  enquiries  into  the 
case  of  two  or  more  persons  in  cerhiin  cases.  It  seems  probable 
that  the  provision  was  inserted  in  view  of  the  general  principle 
Slated  by   AloUmooJ.  «/. 

In  the  absence  so  far  as  I  can  ascer  ain,  cf  any  specific 
rule  on  the  subject,  1  am  disposed  to  think  tliat  tlio  trial  of 
Si'Tfrjil  persons  at  tho  same  trial,  when  the  case  is  a  summons 
case  or  is  tried  summarily,  is  permssible  only  \^  hen  the  joint 
trial  cannot  reasonably  be  lield  to  prejudico  the  accused  in 
thoir  d'jfence.  Where  a  joint  trial  would  or  might  prejudice 
the  accu5=ed,  they  should  be  tried  separately. 

In  the  present  case,  I  ngrco  that  ilio  accused  were  prejudiced 
by  being  tried  top^^ether.  1  also  agree  with  tlie  Sessions  Judge  in 
thinking  tliat  tho  trial  .^honld  in  any  case  have  been  held 
reguhirly,  not  summarily. 

I    would    therefore    reverse    the    convictions   and    sentences 
and  direct  that  tho  fines    be    refunded    to    tl-e    accused,    namely, 
San  Duu,  Shwe  Buk,  Mutu  Tha  II an,    Shwe  Le,  Po  Lan,  13a  Cho, 
^3)  (188G)  I.  L.  B.  9  All.,  452, 
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Aung  Myat,  Mr  Twe,  Po  Kin,  Po  Ka,  Shwe  Hla  Gji,  Po  Hla, 
Paw  La,  Sliwe  Ngo,  Nga  Nyo,  Fo  Aung,  'J'lm  Uaw  and 
Tha  U. 

I  would  leave  it  to  the  discretion  of  the  District  Magistrate 
to  direct  further  proceedings,  if  he    tiiinks  Tit    to  do  so. 

A  somewhat  important  point  of  law  is  involved  in  this  case; 
and  as  we  are  diametrically  opposed  as  to  its  proper  deterroi- 
nation,  I  think  it  should  be  referred  to  a  Full  I^ench  under 
Bection    11  of    the  Lower  Burma  Courts  Act,  1900. 

The  question  I  would  refer  is  whether  Chapter  XIX  of  the 
Code  of  Ciiminal  rrocoJure  and  especially  section  233  of  the 
Code  applies  to  this  case,  wliich  is  a  summons  case  in  which  no 
formal  c'lar^e  need  be  frameil  (section  242,  Code  it  Criminal 
Procedure). 

BIrkSp  «!■ — I  concur  with  tlie  learned  ( -hief  Judge  in  think- 
ing    tliat    the   accused    Jiave    been   prejudiced    by    being  tried 
together  and   tliat    the    convictions   should  be  set    aside.     I  am 
clearly   of   opinion    however    that  sections  283  to    239  inclusive, 
Criminal    Procedure   Code,    apply  to  all    triuU    whether  a  formal 
charge  is  framed  or  not.     it  may  be  observed    that   section   ^41 
Criminal    Procedure     Code,    seems    to   contemplate    a  "charge" 
though  not  a  ''formal    charge"    and    Chapters    XX— XXII  of  the 
Criminal  Procedure    Code  donl  with  'trials'"  and  not  "enquiries." 
Though  the  word  'trial"  is  not    defined  in  section  4  as  the  words 
^'enquiry,"    'investigation,"    and    ''judicial    proceeding^'   are,  it 
i«,  I  think,  clear  from  sections    5,   22.S,    229,    230,    2:^1,  and  232 
that    the    old  distinction     between    investigation    by    the    Police, 
enquiries    by    Magistrates    and    trials    by  Magistrates  or  Judges 
as  defined  in  the  Code    of    ls72    is    maintained       A    trial   begins 
when  the  conditions  stated  in  section   221    (5)    are   fulfilled  and 
accused  is  asked  to  ploiid  either  to  a  formal    or    informal    charge. 
Chapter  XIX   ("of  the  Charge")    immediately  precedes   Chapters 
XX  to  XXIII  which  deal  with  trials,    ns    if    the    chan^-e    were  an 
essential    element    in    a   "trial"  as    distinguished    from    a   mere 
"inquiry"  or  "  judicinl  proceeding."     Section  2:^3  would  not  find 
an    appropriate    place    in     Chapter    XX  III     which     deals   wifeh 
"general    provisions    ag  to  inqniries    and    tri;il:i"     for   it   is  nod 
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applicable  to  mere  inquiries.  Probeedings  held  under  Chapter 
VIII  for  the  prevention  of  offences  are  not  desci*ibed  as  **  trials" 
but  **inquiriefl''  and  clause  2  of  section  117  says  that  such 
*4nquiry"  shall  be  made  as  nearly  as  may  be  practicable 
•  •  •  in  the  manner  prescribed  for  conducting 
''trials''  in  summons  cases  or  warrant  cases.  The  wording  of 
the  an:endment  in  sub-section  (4)  of  section  117  Qeems  rather  to 
overrule  the  opinion  expressed  by  Mr.  Meres  in  Queen-Empress  v. 
Nga  La  Kyi  (4)  that  two  or  more  persons  associated  together 
in  the  matter  under  enquiry  must  be  tried  separately.  Earlier 
in  his  jndgmeut  Mr.  Meres  said  that  section  289,  Criminal 
Procedure  Code,  had  no  application  to  the  case  under  consider- 
ation. The  wording  of  section  117,  Criminal  Procedure  Code, 
seems  to  support  the  finding  of  the  majority  of  the  Bench  in  the 
King  Emperor  v.  Nga  Po  Thin  (5)  that  these  inquiries  do  not  end 
in  ^  sentences.^'  I  understand  my  learned  colleague  would  hold 
sections  233  to  239  nob  applicable  to  any  summary  frial,  but 
many  warrant  cases  are  tried  summarily  and  the  illustrations 
to  sections  233  to  239  refer  to  thefts.  It  does  not  seem  to  me 
that  the  procedure  laid  down  in  Chapters  XX  and  XXI  affects 
the  provisions  of  Chapter  XIX  except  as  to  the  formality  with 
which  the  charge  is  drawn  up  and  the  stage  of  the  proceedings 
at  which  the  trial  C3mmences.  In  summons  cases  the  charge 
is  stated  in  section  242  and  in  warrant  cases  under  section  254 
and  section  262  provides  thf.t  the  procedure  under  these  Chapters 
shall  be  followed  in  summary  trials  except  that  the  record  is 
briefer.  As  my  learned  colleague  differs  from  me  on  this  point 
I  concur  in  the  matter  being  referred  to  a  Full  Bench  though 
it  may  be  noted  that  the  case  can  be  decided  without  an  answer 
to  the  reference. 

The  opinions  of  the  Judges  of  the  Fxdl  Bench  were  as  follows  :— 
WoXf  «!■ — ^'1^3  question  referred  is  ^^Whether  Clapter  XIX 
of  the  Code  of  Criminal  Procedure  and   especially  section  233  of 
the  Code  applies  to  this  case,  which  is  a  summons  case  in  which  no 
formal  charge  need  be  framed." 

Section  233  of  the  Code  enacts  that  for  every  distinct  offonco 
of  which  any  person  is  accused  there  shall  be  a  separate  charge, 
(4)  1888)  S.  J.  L,  B.  421.  (5)  (1903)  2  L.  B.  B.»  72. 
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And  every  saofa  cliarge  shall  be   tried   separately  except  in  the 
cases  mentioned  in  sections  234,  235,  235  and  289. 

TLis  is  a  comprehensive  provision  laying  down  a  broad 
principle  of  procedure.  The  question  is  whether  the  trial  of  a 
summons  case  is  exc^^pted  from  such  procedure  by  reason  of 
section  242  enacting  that  in  such  a  trial  ^Ht  shall  not  be  tif^cessary 
to  frame  a  fortJial  charge, ^^ 

The  word  ''chargo^'  is  not  defined  in  the  Code.  In  section  212 
the  word  ^'accused^'  is  u^ed  in  connection  with  the  particulars  of 
the  offence  being  stated  to  the  accused  person,  but  it  is  used 
in  the  same  sense  as  the  word  "charged^Mn  ordinary  parlauoe. 
Possibly  the  explanation  of  the  use  of  the  former  instead  of  tlie 
latt'^r  word  is  that  it  Was  considered  that  the  former  would 
emphasize  the  fact  that  no  formal  charge  was  necessary.  The 
concluding  words  of  the  section  appear  to  contemplate  that  in 
a  summons  trial  there  is  a  charge  of  an  offence,  although  it  is 
not  necessary  to  embody  it  in  writing  in  nccordance  with  the 
provisions  of  sections  221,  222  and  223  of  the  Code. 

I  would  say  in  answer  to  tho  question  referred  that  section 
2-5:1  of  the  Code  of  Criminal  Procedure  and  the  «ectioiia 
mentioned  in  it  apply  tv)  trials  of  su:nm  >n3  cases  under  Chnpter 
XX  of  the  Code. 

BIrkSf  «la-*I  concur  in  the  view  oxprcs.^ed  by  Mr.  Just.'co 
Fox,  that  section  233,  Criniinil  Proco(lure  (U>de,  is  of  universal 
application.  A  charge  seems  to  luo  to  be  an  essential  eleinent  iji 
any  trial  and  it  may  be  noted  that  if  tlio  provi;iions  as  to  joiuder 
..of  charges  do  not  apply  to  summons  casea,  there  are  no  other 
provinons  of  law  to  guide  Magistrates  in  dealing  with  such 
cases. 

Adamson^  C.  J.— 1  concur. 
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-v .   ^  (i  N.L.lt,l33.)  ^  .:..  '  .... 

IN  THE  COURT  OF  JUDICIAL  COMMISSIONER  AT     ^ 
'    -        -  NAGPUR.  :       - 

July  8    •    [CRIMINAL  REVISION  No.  Ill  or  1905.]  1905. 

Present-S.  Ismay,  Esquire,  i.  g.  s.,  c.  s.  i.,  Judicial  Commissioner, 

Central  Provinces. 

EMPEROR  V.  BHOLA  alias  TIBHOO  alias  BHAQESAR 
alias  BHAQLIA  alias  MANBODH. 

Criming  Procedure  Code,  «.  566  (3)— Pena?  Code,  s,  176. 

A  person  refusing  or  neglecting  to  comply  with  any  rule  made  under  section  665, 
sub-section  (3)  of  the  Code  cf  Criminal  Procedure,  is  punishable  as  if  he  had  commit- 
ted an  offence  under  the  first  part  of  section  176  of  the  Penal  Code.     _  -      - 

On  the  16th  May  1004  the  accused  was  sentenced  to  one 
year's  imprisonmen*  and  it  was  also  ordered  by  the  Magistrate, 
under  section  565  of  the  Code  of  Criminal  Procedure,  that  his 
residence  or  any  change  oi  residence  after  release  should  be 
notified  for  a  term  of  three  years.  On  his  release  from  jail  the 
aconsed  was  taken  to  the  police  station,  but  absconded  before  he 
could  be  produced  before  the  District  {Superintendent  or  the 
Head-Quarters  Inspector  as  required  by  Rule  (.3)  of  the. rules 
reproduced  in  Criminal  Circular  11-64.  He  was  subsequently 
arrested  under  Eection  54  of  the  Code  and  placed  upon  his  trial 
before  a  Magistrate,  with  the  result  that  he  was  convicted  of  an 
offence  under  the  second  part  of  section  176  of  the  Penal  Code 
and  sentenced  to  simple  imprisonment  for  three  months.  The 
case  has  been  referred  by  the  Sessions  Judge  of  the  Jubbulpore 
division  on  the  ground  (hat  the  offence  committed  falls  under  the 
first  part  of  the  section,  and  that  the  sentence  is  therefore  illegal. 

This  view,  appears  to  be  correct,  It  would,  I  think,  be 
straining  the  language  of  the  section  to  hold  that  the  notice  or 
information  required  to  be  given  under  the  rules  above  referred 
to,  respects  the  commission  of  an  offence  or  is  required  for  the 
purpose  of  preventing  ilie  commission  of  an  offence.  It  was 
held  in  PanatuHa  y.  Queen- Empress  (1)  that  the  corresponding 
expression  as  used  in  section  177  refers  to  the  commission  of 
V _    .      (1)  1.  li.  B.,  15  Cal.,  386!, 
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some  particular  offence  and  not  to  the  commission   of  offeoces 
generally. 

The  finding  is  altered  to  a  finding  under  the  first  part  of 
section  170.  As  the  accused  has  already  been  in  jail  for  more 
than  a  month  he  will  be  at  once  released. 

Counsel  for  the  Crown— 3/r.  V.  R.  Pandit,  Barrister- at- Law, 
Goyemment  Advocate. 


(1  N.  L.  B.,  134.] 

IN  THE  COURT  OF  JUDICIAL  COMMISSIONER  AT 

NAGPUR. 

Aug.  2  [CRIMINAL  APPEAL  No.  123  o?  1905.]  1905. 

Preitnt :— S.  Ismay,  Esquire,  i.  c.  s.,  c.  s.  i.,  Judicial  CcmmissioDer, 

Central  Provinces. 

JHAGRU  GOND  v.  EMPEROR 

Penal  Code,  «.  800,  datise  fotirth. 

The  fourth  clause  of  seotiou  300  of  the  Penal  Code  is  iDtended  primarily  and 
etpeoially  to  apply  to  oases  in  which  there  has  hecn  no  intention  to  cause  death  or 
bodily  injury  to  any  specified  individual. 

This  is  an  appeal  from  a  sentence  of  transportation  for  life 
passed  upon  the  accused  by  the  Sessions  Judge  of  the  Jubbulpore 
division  for  the  murder  of  Mt.  Pacho,  the  wife  of  his  brother 
Mithu.  The  facts  of  the  case  are  not  seriously  in  dispute.  On 
the  1st  May  Mithu  had  invited  some  of  his  friends  to  dine  as 
he  proposed  to  sacrifice  a  goat  to  the  'Dulha  Deo'  and  in  nccor- 
dance  with  custom  he  together  with  the  other  members  of  tbe 
household  including  the  accused  had  fasted  since  the  previous 
evening.  The  fast  continued  till  the  departure  of  thegneatsafc 
or  about  8  a.  m.  on  the  morning  of  the  2nd  May.  It  was 
then  found  that  all  the  cooked  food  had  been  eaten  up  and 
Pacho  set  to  work  to  boil  some  grain.  The  accused  who  liad 
taken  some  liquor  on  an  empty  stomach  seems  to  have  got 
clamorous  for  food  and  his  impatience  led  to  an  exchange  of  hot 
words  between  himself  and  Pacho.  Finally,  the  abuse,  of  the 
latter  combined  with  the  pangs  of  hunger  and  the  effects  of. the 
liquor  which  he  had  drunk  so  exasperated  tbe  accused  that  he 
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picked  Dp  a  heavy  billet  of  wood  which  was  lying  cloBe  to  hig 
band  and  struck  Paoho  on  the  head  with  it.  She  fell  down 
senseless  at  once  and  died  in  the  hospital  at  Mandla  on  the 
following  day  without  having  recovered  consciousness.  The 
post  moiiem  examination  revealed  a  somewhat  extensive  fracture 
of  the  frontal  bone  of  the  skull  as  the  result  of  the  blow.  The 
weapon  is  described  in  the  proceedings  as  a  tapering  club  nearly 
2^  in  length,  and  just  over  two  pounds  in  weight,  the  circnra* 
ference  varying  from  6J"  at  one  and  to  9'  at  the  thicker  end. 

The  finding  of  the  learned  judge  is  to  the  effect  that  the 
acoused  should  be  deemed  to  have  known  that  his  act  was  so 
imminently  dangerous  that  it  must  in  all  probability  cause  death 
and  that  he  is  therefore  guilty  of  murder. 

I  incline  to  the  view  that  the  fourth  clause  of  section  800  of 
the  Penal  Code  was  intended  primarily  and  especially  to  apply  to 
cases  in  which  there  has  been  no  intention  to  cause  death  or  bodi«> 
ly  injury  to  any  speciGed  individual.  The  illustration  given 
in  the  Penal  Code  is  the  firing  of  a  loaded  cannon  into  a  crowd 
of  persons  and  killing  one  of  them.  The  illustration  given  by 
Sir  Barnes  Peacock,  C.  J.,  in  the  well-known  case  of  Queen  v. 
Gora  Chand  Gopee  (I)  is  that  of  a  man  who  drives  a  buggy 
furiously,  not  merely  along  a  crowded  street  but  intentionally 
into  tl'.e  midst  of  a  crowd  of  persons.  A  similar  view  was  taken 
by  Mr.  Justice  Melvill  in  Reg,  v.  Govi^da  (2).  Referring  to  the 
•  clause  in  question  the  learned  Judge  said  :—' Furious  driving, 
firing  at  a  mark  near  a  public  road,  would  be  cases  of  this 
description.  Whether  the  offence  is  culpable  homicide  or 
murder  depends  upon  the  degree  of  risk  to  human  life.  If 
death  is  a  likely  result  it  is  culpable  homicide;  if  it  is  the  most 
probable  result  it  is  murder.' 

In  dealing  wiih  cases  in  which  one  person  has  caused  the 
death  of  another  person  what  the  Court  has  first  to  determine 
is  the  question  of  intention  or  knowledge.  If  any  intention  or 
knowledge  is  proved  such  as  is  referred  to  in  section  299  of  the 
Penal  Code,  the  offence  committed  is  culpable  homicide.  Then 
(1)  5  Vf.  B.  Or.,  45,       (2)  I.  L.  B.,  1  Bom.,  842, 
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tomen  the  farther   qnestion  whether  the  culpable  homicide  doei 
or  does  not  amount  to  murder.     ]{  any  intention  can  be  presatn- 
ed  Buoh  as  is  referred    to  in  the   first,   second   or   third   claase 
of  section   800,  then   the   culpable   homicide   is   murder  unless 
eircumstanoes  exist  bringing  the  case   witbin  any   of  the  excep* 
tions  oontsined  in  the  section  in  which  event  the  offence  committed 
will   be   culpable  homicide  not  amounting  to  murder,  punishable 
under  the  first  part  of  section  80 i.     If  no  intention  can  be  pre- 
sumed, but  if  it  be  held  that  the  accused  caused  death  by  doing  ao 
act  with  the   knowledge  that   he  was  likely   by  such  act  to  cause 
death,   then    the   offence    committed   is   culpable    homicide  not 
amounting  to  murder  punishable  under  the  second  part  of  section 
804  unless   indeed  the   circumstances   warrant  a  finding  that  the 
case  falls  under  the  fourth  clause  of  section  300.    In  dealing  with 
the  question  of  intention  it  must  be  borne  in  mind  that  everj  sane 
person   of  the  nge  of  discretion  is  presumed  to  intend  the  natural 
and  probable  consequences  of  his  own  acta.     Jf  the  bodily  injur? 
inflicted  was  a  natural  and  probable  consequence  of  the  accused'8 
act  then  intention    is  to  be   presumed.     And   it  seems  to  me  il»at 
the  only  safe   rule  to   adopt  in  such    cases   is   to   regard  every 
actual  consequence  as  a  natural  and  probable  consequence  unless 
and  until  the  contrary  is   affirmatively  shown. 

Applying  these  principles  to  the  present  case  it  cannot,  1 
think,  be  disputed,  regard  being  had  to  the  consequences  which 
commonly  supervene  upon  such  injuries,  that  a  fracture  of  tue 
skull  is  suSicient  in  the  ordinary  course  of  nature  to  cause  death. 
Therefore  the  accused  must  be  deemed  to  have  intended  to  cause 
such  bodily  injury  as  is  referred  to  in  the  third  clause  of 
section  200. 

This  was  apparently  the  view  taken  in  Queen  v.  Sheikh 
ChooUye  (I)  and  in  Quefu  v.  Dasser  B^noyan  (2).  As'^'^^^^at 
different  view  was  no  doubt  taken  by  my  learned  predecessor  in 
Empress  v.  Ghasia  Chaviar  (3),  but  in  that  case  the  judgment  of 
the  Court  of  Session  had  proceeded  upon  what  was  clearly  *^ 
erroneous  view  of   the  law   and   the  decision   of  this  Court  was 

(1)  4  W.  B.  Ci.,  35.  ;:(2);8  W.  R.  Cr.,  71. 
(d)8  0.  P.  L.  R.,  Cr.  9, 
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based  entirely  upon  a  consideration  of  the  fourth  clause  of  sec* 
tion  800.  Tbe  use  of  lathis  in  these  Provinces  as  weapons  of 
offence  appears  to  be  on  the  increase,  and  the  jodicial  treatment 
of  cases  in  which  death  hns  resulted  from  blows  with  lathis  has 
not  always  been  uniform.  It  cannot  be  too  generally  known  that 
if  one  man  deliberately  strikes  another  man  on  the  head  with  a 
lathi  with  such  force  as  to  cause  a  fracture  of  the  skull,  he  must, 
Sn  the  absence  of  any  circumstances  negativing  the  presumption, 
be  deemed  to  have  intended  to  cause  such  bodily  injury  as  is 
fiufficient  in  the  ordinary  course  of  nature  to  cause  death. 
The  appeal  is  dismissed. 

(1  N.  L.  B.,  137.) 

IN  THE  COURT  OF  JUDICIAL  COMMISSIONER  AT 

NAGPUR. 

Aug.  1        [CRIMINAL  REVISION  No.  169  op  1905.]  1905. 

Present  :— II.  V.  Drake-Brockman,  Ksquire,  i.  o,  s.,  Additional 
Judicial  Commissioner,  Central  Provinces. 

GHASIA  TELI  v.  EMPEROR. 

Penal  Code,  8,  Ib^Cnminal  Procedure  Code,  ss.  82,  34,  565 ^Whipping  Act,  w.  8,  4. 

The  Indian  Penal  Code  cannot  as  such  be  in  force  in  a  Feudatory  State.  \Vhere 
any^ach  State  enforces  as  its  own  law  provisions  identical  with  those  of  the  Indian 
Venal  Code,  a  pievious  conviction  suffered  in  that  State  under  one  of  those  provisiocs, 
may  be  taken  into  account  by  a  Magistrate  in  British  India  when  awarding  punish- 
ment under  the  Indian  Penal  Code.  But  the  sentence  passed  must  not  differ  in  kind 
from  what  is  permitted  by  the  section  applicable  to  the  offence  or  exceed  the  limiti 
.imposed  by  that  section  and  by  section  32  (or  section  34),  Code  of  Criminal  Procedure, 
la  such  a  case  it  would  be  illegal  to  apply  section  75,  Indian  Penal  Code,  or  section  8 
or  4  of  the  Whipping  Act,  or  section  565,  Code  of  Criminal  Procedure,  upon  the 
strength  of  the  foreign  conviction.    Empress  v.  Lahing  referred  to. 

This  case  lias  been  referred  by  the  District  Magistrate,  Rai* 
pur,  for  enhancement  of  sentence.  The  prisoner  Ghasia  stole 
some  earthen  pots  in  the  Drug  tahsil  and  was  chalaned  by  the 
police  to  the  Court  of  the  Tahsildar,  Drug,  a  Magistrataof  the 
2nd  class,  although  it  was  known  from  the  outset  that  he  had 
suffered  10  previous  convictions  in  the  Nandgaon  State.  The 
Tahsildar  declined  to  take  these  convictions  into  account  when 
passing  sentence  and  awarded  only  3  months^  rigorous  imprison^ 
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ment.    The   prisoner  ]\m    admitted  the    following    convictioni 
suffered  in  Nandgaon  for  offences  against  property  : — 

(1)     attempt  to  couimit  house-breaking  by   night   (seclion 
{{[,  Indian  Penal  Code)  in  April  18U7  i 

(S)     house-breaking  by  night    (section   457,   Indian  Penal 
Code)  in  July  1898  ; 

(3)  house-breaking    by   day    (section    45 f,  Indian  Penal 

Code)  in  October  1901  ; 

(4)  house-breaking  by   night    (section  457,  Indian  Penal 

Code)  in  February  1904. 

The  respective  punishments  awarded  were  (1)  10  stripes,  (2) 
one  year's  rigorous  imprisonment  and  15  stripes,  (3)  iO  stripes, 
(I)  18  months^  rigorous  imprisonment  and  25  stripes. 

As  pointed  out  by  Stevens,  J.  C,  in  Empress  v.  LaUinj  (l)i 
the  Indian  Penal  Code  could  not  as  such  be  in  force  in  the 
Nandgaon  State,  which  is  not  part  of  British  India.  The  pre- 
vious convictions  must  be  taken  to  have  been  suffered  under  a 
law  identical  in  terms  with  the  Indian  Penal  Code,  and  there  is 
nothing  to  prevent  a  Mugistrate  from  taking  them  into  account 
when  awarding  punishment,  so  long  as  he  does  nob  exceed  the 
ordinary  limits  imposed  by  the  particular  section  of  the  Indiin 
Tenal  Code  under  which  the  new  conviction  is  had  nnd  by  sec- 
tion 32  or  8oction  34-,  Code  of  Criminal  Procedure,  as  the  case 
may  be.  What  cannot  legally  be  done  is  to  apply  section  75, 
Indian  Penal  Code,  or  section  3  or  4  of  the  Whipping  Act,  or 
section  565,  Code  of  Criminal  Procedure,  on  the  strength  of  the 
foreign  convictions. 

Ghasia  is  evidently  a  confirmed  offender  against  property 
who  has  migrated  to  the  Saipur  district  because  his  antecedents 
are  inconveniently  notorious  acrof^s  the  border  in  the  Nandgaon 
State.  Ue  shows  no  cause  against  enhancement  of  his  sentence. 
Under  section  439,  Code  of  Criminal  Procedure,  I  direct  that  his 
sentence  be  altered  to  one  of  rigorous  imprisonment  for  2  years, 
8  months  of  that  period  to  be  spent  in  solitary  confinement. 

(1)  7  C.  P.  L.  R.,  21. 
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The  District  Magistrate  should  take  such  steps  as  he  may 
consider  necessary  to  ensure  that  offenders  previously  convicted 
in  a  Feudatory  State  are  dealt  with  by  a  Magistrate  whose  pow« 
era  admit  of  an  adequate  sentence  being  passed  in  the  6r6t 
instance. 


(1  N.  L.  R.,  139) 

IN  THE  COURT  OF  JUDICIAL  COMMISSIONER  AT 

NAGPUR. 

June  28      [CRIMINAL  REVISION  No.  136  of  1905.]  1905. 

Frescut  :-  U.  V.  Drake-Orockman,  Esquire,  i.  c.  s.,  Additional 
Judicial  Commissioner,  Central  Provinces. 

EMPEROR  V.  JOHN  SCOTT. 

Penal  Code^  s.  95— Cn'wttttal  Trocednre  Cede,  f,  562. 

Section  95,  Indiau  Teual  Code,  has  no  application  where  the  act  charged 
against  the  accused  person  amounts  to  an  offence  irrespectively  of  vvhether  he  thereby 
caused,  intended  to  cause  or  knew  himself  to  be  likely  to  cause  harm  — e.  g.,  when  the 
accused  was  in  a  state  of  intoxication  at  a  railway-station  (section  120  (a),  Indian 
Bailways  Act,  1890). 

Section  562,  Code  of  Criminal  Procedure,  authorizes  release  upon  probation  of  good 
conduct^  but  that  only  where  the  accused  is  convicted  of  one  of  certain  offences 
punishable  under  the  ludiao  Penal  Code. 

Where  a  conviction  is  had  Bome  sentence  contemplated  by  the  law  conslituting 
the  offence  must  ordinarily  be  passed.  To  "  release  the  convicted  person  yrith  a 
warning"  is  not  a  course  warranted  by  law. 

In  this  case  the  police,  in  the  exercise  of  llie  po^er  conferred 
upon  iliem  by  section  181  of  the  Raihrays  Act,  1890,  arrested 
one  John  Scott  for  being  in  a  state  of  intoxication  within  the 
passenger-shed  at  the  Bilnspur  railwny-station.  He  was  tried 
siimmnrily  and  apper.rs  to  have  pleaded  guilty.  As  he  expressed 
contrition  for  his  misconduct  and  had  caused  no  serious  nuisance, 
the  Magistrate  let  him  cff  ivith  a  warning.  On  being  required 
to  explain  why  he  passed  an  order  which  the  Ihw  nowhere 
warrants  the  Magistrate  writes  as  follows  t—'^Under  the  circuni- 
stances  I  thought  the  liarm  done  was  so  slight  that  no  notice 
would  be  tiiken  of  it  under  section  95  of  the  Indiau  Penal  Code 
beyond  a  mere  warning.'^ 
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tind  the  Mftgistrafe  tnkon  the  trouble  to  read  section  95, 
Indian  renaH'oHe,  before  disposing  of  the  case  lie  would  hnve 
had  no  difficulty  in  seeing  that  it  could  have  no  application.  The 
section  runs  thus  :— **Nothing  is  an  offence  by  reason  that  it 
causes,  or  that  it  is  intended  to  cause,  or  that  it  is  known  to  be 
likely  to  cause,  any  harm,  if  that  harm  is  so  slight  that  no 
person  of  ordinary  sense  and  temper  would  complain  of  such 
harm." 

Now  to  be  drunk  upon  any  part  of  a  railway  is  to  commit 
an  offence  punishable  under  section  120  (a)  of  the  RailwayB  Act. 
The  fact  that  tl»e  offender  caused  little  or  no  annoyance  to  any 
one  in  particular  cannot  exempt  him  from  conviction  under  that 
section,  though  it  niiglit  properly  bo  taken  into  account  «phen 
awarding  punishmont.  In  tlie  present  case  Scott  should  there- 
fore have  been  convicted.  Further,  inasmuch  as  section  552, 
Code  of  Criminnl  Procedure,  applies  only  where  a  person  is  con- 
victed of  one  of  certain  offences  pnnishablo  under  the  Indinn 
Penal  Code,  a  sentence  of  fine  onglit  to  h;ivo  been  passed,  section 
120  of  llie  Uaihvjijs  Act  nffording  no  option  as  to  the  cl.iss  of 
punishment   awardable. 

The  case  being  a  petty  one,  no  further  action  against  Hie 
accused  person  is  called  for.  Let  the  record  be  returned  with  a 
copy  of  the  foregoing  remarks. 


(/.  L.  R.  S8  Mad.,  So  J.) 
IN  TUE  UIGH  COUUT  OF  JUDICATURE  AT  MADRAS. 
Octr.  12,  13  [CRIMINAL  REVISION   No.  2:32  of  1904.]      ]9»4. 
rresent : — Mr.  Justice  Davies  and  Mr.  Justice  Snnkaran  Nair. 
MAHOMED  ABDUL  MENNAN,~(Accoskd  ,-.ri:TiTJONKB, 

Versus 
PAN  DU  RANG  A   ROW,— (Complainant),— Respondknt, 

CHminal  Pivccdtirc  Code  (Act  V  of  18DR;,  &,9.  203,  403,  4£5,  437,  i^V^Comidcint  its- 
inisscd  uudjr  s,  203 — Fresh  complaint  on  ^ainc  facts  barred. 

When  a  complaint  has  been  dismissed  under  s.  203,  Cr.  P.  C,  a  fresh  coroplaiD* 
on  the  same  facts  is  barred  till  the  order  of  dismissal  is  set  aside  by  a  competent  Court. 
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The  material  facts  are  j — 
A  complaint  against  the  petitioner  under  s.  411, 1.  P.  C,  having  heen  difmissed 
under  s.  203,  Or.  P.  C,  an  iindivided  brother  of  the  complainant  filed  a  fresh  complaint 
against  him  on  the  same  facts  on  which  the  first  complaint  had  been  dismissed.  The 
petitioner  objected  that  the  Court  had  no  po^er  to  entertain  the  fresh  complaint  till 
the  previous  order  of  dismissal  was  set  aside  bj  a  competent  Court.  His  objection 
was  overruled  by  the  Magistrate  and  the  fresh  complaint  was  directed  to  be  proceeded 
with, 

Pr.  S'  Swaminadhan  for  petitioner. 

Acting  Public  Prosecutor  and  the  Uon.  Mr.  P.  S.  Sivaswami 
Ayyar  for  respondent. 

The  following  order  was  passed  :  — 

Order. —  As  against  the  petitioner,  the  first  accused,  tLe 
present  complaint  is  exnctly  on  tlio  same  facis  as  the  previous 
conr)pIaints  which  were  dismissed  under  section  203  of  tLe  Code 
of  Criminal  Procedure  on  the  ground  that  primd  facie  no 
criminal  offence  was  disclosed  On  revision  the  District  Alagis- 
trate  refused  to  interfere  with  the  Magistrate's  order  and  in  our 
opinion  that  order  was  right.  On  the  merits  therefore  we  think 
that  this  complaint  against  the  petitioner  should  not  have  been 
entertained,  and  we  are  further  of  opinion  that,  in  law,  the 
Magistrate  was  not  competent  to  entertain  it.  We  are  unable 
to  aorree  with  the  decision  of  tlie  mnjorlty  of  the  learned  Judges 
of  the  Calcutta  High  Court  in  the  cf\se  of  Mir  Ahmad  Hicsf^ein  v. 
Mahomed  At^kari  (1)  and  we  concur  in  the  previous  decisions  of 
the  same  Court  in  Nilratan  Sen  v.  Jogeah  Chunira  BhuUacharjee 
(2)  and  Komal  Chandra  Pal  v.  Gour  Ghand  Andhikari  (3). 

The  Allahabad  High  Court  nnd  this  Court  have  taken  the 
same  view  (see  Queen- Empress  v.  Adam  Khan  (4)  and  the  rulings 
of  the  Court  referred  to  in  Weir's  *  Criminal  Rulings',  pp.  874 
and  875). 

The  order  of  the  Magistrate  dated  the  31  st  of  May  Inst 
directing  that  the  trisil  be  proceeded  with  on  the  now  complaint 
is  accordingly  set  aside  so  far  as  tlie  petitioner,  the  first  accused, 
therein  is  concerned,  and  the  complaint  as  against  him  is 
dismissed. 

(1)    I.L.R.,  29  Calc,  726.  (2)    I.L.R.,  23  Calc,  983. 

(3)    I.L.B.,  24  Calc,  286.  (4)    IX.R.,  22  AU.,  106. 
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(I.  L.  B.  28  Mad.,  304] 

IN  THE  UIQH  COUUT  OP  JUDICATURE  AT  MADRAS. 

Nov.  24,  28  [CRIMINAL  REVISION  No.  850  of  1904.]      1904. 

Present : — Mr.  Justice  Benson  and  Mr.  Justice  Moore. 

ALGARASAWMI  TEVAN  and  0TntB8,^( Accused  Nos.  1 
AND  3  TO  13), — Pktitionebs, 

Versus 

EM  TEROR,— Respondent. 

Penal  Code  (Ad  XLV of  IQeO)  $,  Sn^Theft—Di^ionest  tdking-'Boni  fide  d*.« 
of  ownership — OwnerMp  of  land  disputed  between  Government  and  a  private  pmou- 
Oovernnunt  taking  possession  otherwise  than  in  due  course  of  law — Civil  Court  to  dtdie 
qiustion  of  disputed  ownership. 

When  tbe  petitioner  cut  and  took  away  some  bamboos  from  a  piece  of  laod  likkk 
be  claimed  as  bis  and  tbe  Qovernment  claimed  as  tbein. 

Held— Tbat  tbe  act  of  tbe  petitioner  was  not  disbonest  If  be  bond  jldt  bdifvsd 
tbat  tbe  land  was  bis  even  tbougb,  in  fact,  it  was  not  bis. 

It  is  tbe  province  of  tbe  Oivil  Courts  to  decide  questions  of  ownership  of  ksd 
between  Government  and  private  persons. 

If  Government  officers  take  summary  possession  of  a  man's  land  oiberwifle  tbi 
under  tbe  Laiid  Acquisition  Act  or  otber  legal  autbority  bis  rigbtsarenomozetifee^ 
by  Bucb  illegal  action  tban  tbey  would  be  by  tbe  illegal  seizuie  of  bis  land  by  s  prirtlc 
person.  In  sucb  a  case  tbe  Revenue  officers  are  mere  trespasserp,  and  there  is  uotbfl^ 
disbonest  in  tbe  owner  retaking  possession  of  bis  property. 

Tbe  case  was  remanded  for  trial  of  tbe  following  questions :  -  (1)  \Vbethtf  tht 
bamboos  did,  in  fact,  belong  to  tbe  petitioner  or  tv  Government,  (2)  whether,  if  they  did 
not  belong  to  tbe  petitioner,  be  bond  fide  believed  tbat  tbey  did. 

The  material  facts  appear  from  the  order  of  the  Court. 

R.  Suhrahmadia  Ayyar  for  petitioners. 

Public  Prosecutor  in  support  of  the  conviction. 

Order.— The  first  petitioner  has  been  convicted  of  tlieft  of 
certain  bamboos  which  he  says  he  cut  on  his  own  patta  land, bet 
which  the  prosecution  alleges  he  cut  on  Government  poramboie 
laud  adjacent  to  his  own  patta  laud. 

The  first  petitioner  has  claimed  a  right  to  these  bamboos  for 
a  long  time  past.    He  says  that  Lis  grandfather  planted  iliemM 
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ft  hedge  and  that  he  has  long  been  enjoying  tUena.     The   Revenue 
authorities,  however,  do  not  admit   the  claim.     Revenue  officers 
reoently  measured  the  lands,  and  being  of  opinion    that  the  bam- 
l>oos  chiimed  by  the  first  petitioner  were  within  t)ie  limits   of  ihe 
Ciovernmentporamboke  took  possession  of  the  land  and  informed 
the  first  petitioner  that  they    had   done  so.     The  first   petitioner^ 
liowever,  after  this,  cut  and  removed  some  of  tho  bamboos  alleging 
that    they   belonged  to  him.     Such  being  the  facts,  it  is  obvious 
that  the  first  petitioner  could  not  be  guilty  of  theft  if  the  bamboos 
were   really  his  own    property  for  he   would  be  entitled  to   take 
tliem  and  his   act  would  not   be   dishonest;   nor  would  his  act  be 
dishonest  if  he  loud  fide  belioved  them  to  be  his  even    though,   in 
fact,  they  were  not  so.     Tlie  Head  Assistant  iMagistiate    in   para- 
graphs  10  to  15  of  his  judgment  shows  that  he  entirely  misunder- 
stands  the  law   applicable  to  cases   of   this   kind.     lie    says  that 
^^  ownership  has   little  to  do  with  cases  of  theft,  where  possession 
only   is   the  point   at  issue  ^'   and   ^^  We   want  to  know,  not  that 
appellant  can  establish  a  right  to  the  bamboos  but  that  he  was  in 
possession  of  them,  or  thought  that  he  was,  when  he  removed  them.'' 
The  Head  Assistant  Magistrate  found  that  the  Revenue  authorities 
had   taken   possession   of  the  land,  and,  therefore,  confirmed  the 
conviction   without  tryiiig    the   question    whether   the   bamboos 
belonged  to  the  first  petitioner  or  whether   he   bmd  fide    believed 
tliat  they  did.    The  Head  Assist«int  Magistrate  evidently  does  not 
understand    that   the    Revenue   authorities   have  no  right,  as  be- 
tween themselves  and  the  petitioner,  to  decide  the  question  as  to 
who  is  the  owner  of  the  lan«l  and  the  bamboos,  nor  have  they  any 
right   to  cust  the  first  petitioner  from  possession.     Their  position 
in   regard  to  these  matters  is    the  same    as  that  of   any    private 
person.     It  is  the  province  of  the  civil  courts  to  decide  questions 
of  ownership  of  land  between    Qovernment  and    private   persons 
just  as  much  as  between  two  private  claimants.     Jf   Government 
officers  take  summary  possession  of  a  man's  land   otherwise    than 
under  the  Land  Acquisition  Act  or  other  legal  authority  his  rights 
are  no  more  affected  by  such  illegal  action  than  they  would  be  by 
the  illegal  seizure  of  his  land  by  a  private  person.     Jn  such  a  case 
the  Revenue  officers  are  mere  trespassers,    and    there   is   nothing 
dishonest  in  the  owner  retaking  possession  of  his  property. 
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The  case  quoted  by  the  Head  Assistant  Magistrate  from 
Majne  has  no  application  to  such  a  case  as  the  present,  for  it  pre- 
supposes that  the  offender  has  no  present  rit/ht  to  the  possessioa 
of  the  property,  (for  example,  a  man  may  be  guilty  of  thefi  if 
he  dishonestly  and  wjthout  the  banker's  consent  takes  his  owa 
Valuable  securities  out  of  the  possession  of  a  banker  who  has  » 
lien  on  then.),  but  in  tlie  case  before  us  if  the  bauibocs  belong  to 
the  first  petitioner  he  has  a  present  right  to  their  immediate 
possession. 

The  chief  questions  then,  are  (1)  whether  the  bamboos  do,  m 
fact,  belong  to  the  first  petitioner  or  to  Government  ;  (2)  whether 
if  they  do  not  belong  to  the  first  petitioner  he  bond  fide  believfd 
that  they  did.  In  regard  to  this  the  fact  that  his  grancfaiber 
planted  the  trees,  (if  it  be  a  fact)  and  that  he  lorg  enjoyed  il»e 
produce  ;if  he  did  do  so)  would  be  matters  of  ^reat  import»Mce 
from  which  to  draw  an  inference  aa  to  hi^  honesty.  On  Mie  otler 
hand,  if  these  are  not  proved,  and  if  the  land  is  shown  not  to 
belong  to  him,  then  the  fnct  that  he  know  that  tl.e  Kevenue 
authorities  liad  decided  against  his  claim  after  enquiry  anl 
examination  of  records  and  had  warned  him  not  to  interfere  witL 
the  bamboos  would  be  important  in  judging  of  the  l;ond  phff  <>f 
bis  alleged  belief. 

We  set  aside  the  order  of  the  Head  Assistant  Mniri<i|rate 
confirming  the  conviction  and  we  direct  that  the  Head  As<ist«nt 
Magistrate  to  restore  the  appeal  to  his  file  and  dispose  of  it  afresh 
in  accordance  with  law.  He  will  also  reconsider  in  the  light  of  oar 
observations  the  petitioner's  application  for  the  admission  of  fnf- 
ther  evidence.  The  accused  will  remain  on  the  same  bail  pending 
the  disposal  of  the  case  by  the  Head  Assistant  Magistrate. 

(Z.  L.  B.  28  Mad,,  308.) 

IN  THE  HIGH  COQllT  OP  JUDIOATUHE  AT   MADRAS. 

Peel         [CRIMINAL  REVISION  No.  368  of   1904]         190*. 

Present  :  — Mr.  Justice  Boddam. 

KAMATCHINATHAN  CHETTY,-{AccosBD).^rETniONiE, 

Versus 
EM  PE  no  R,—  Respondent. 
Penal  Code  (Act  XLVof  I860;,  a.  IdS-'Giving  false  cvidetice^DeposiiioH  of  icUm 
twi  recorded  in  accordance  with  law-^-Conviciion  for  perjury  unsustainable. 
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To  sustain  a  conviction  for  perjury  tbe  deposition  of  the  wifnesa  slicold  be  taken 
properly  in  accordance  with  law. 

Where  after  the  evidence  of  a  witness  had  been  recorded  his  deposition  was  read 
10  him  by  the  Court  Clerk  in  a  place  where  neither  the  Judge  nor  the  Vakils  were 
present: 

HeZ^— That  the  deposition  not  being  properly  taken  in  accordance  with  law  conld 
sot  be  adniitted  in  evidence  and  the  assignment  of  perjury  could  not  be  based  upon 

V.  Kriahnaswami  Ayyar  and  8.  Stinavasa  Ayynt  for  the 
petitioner. 

Public  Prosecutor  in  support  of  the  conviction. 

Ohdkr — I  am  of  opinion  that  this  conviction  cannot  be  sus- 
tained. The  proper  proof  ot  the  statement  on  oath  of  a  witness 
is  his  deponiion  taken  in  the  manner  required  by  the  Civil 
Procedure  Code. 

In  this  case  ihnt  which  purports  to  be  the  deposition  of  the 
accused  given  in  the  civil  suit  and  upon  wliich  ihia  prosecution  is 
based  was  not  properly  taken  in  accordance  with  the  requirements 
of  the  Civil  I'rocedure  Code,  l^y  the  Code  it  is  provided  that 
the  evidence  given  by  a  witness  after  being  taken  down  in  wri- 
ting "shall  bo  read  over  ip  the  presence  of  tbe  Judge  and  of  the 
witness  and  also  in  the  presence  of  the  parties  or  their  pleaders 
and  the  Judge  shall,  if  necessary,  correct  the  same  and  sign  it." 
Jn  this  case  it  is  proved  that  the  witness  was  taken  aside  by  the 
clerk  and  his  evidence  rend  over  to  him  in  a  pl&.ce  where  neither 
the  Judge  nor  the  vakils  were  present  and  one  of  the  most 
important  safeguards  as  to  the  correctness  or  otherwise  of  the 
deposition  was  omitted.  The  Judge  is  required  to  be  present  in 
order  that  he  may  correct  any  inaccuracy  or  mistake  in  the 
deposition  and  may  not  depend  upon  the  carelessness,  forget  ful- 
ness or  wilful  mi::>  re  presentation  of  another  as  to  whether  any 
and  what  corrections  should  be  made.  The  vakils  are  required 
to  be  present  that  they  niay  ca'l  the  attention  of  the  witness 
to  any  statement  aj^peaving  in  the  deposition  which  may  or 
may  not  req«iire  correction.  The  document  purporting  to  be  a 
deposition  rend  over  and  signed  without  these  requiremetita 
being  complied  with  is  not  a  deposition  and  should  not  have 
been  admitted  as  such.     Without  it  there  is  no   evidence    of  the 
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Statement  on  oaffc  of  t^e  accused  upon  which  the  assignmenU 
of  perjury  are  based  for  no  ornl  or  secondary  evidence  was 
admissible  (inasmuch  as  the  actual  words  purport  to  have  been 
recorded)  as  long  as  the  document  containing  them  exisU. 

In  these  circumstances  the  perjury  alleged  was  not  proved 
and  the  accused   should  have  been  acquitted. 

I  allow  this  petition  and  set  aside  the  conviction  and  sentence 
passed  upon  the  petitioner  and  acquit  him.  The  bail  must  be 
discharged. 

(I,  L.  R.28  Mad,  310] 

IN  THE  HIQU  COURT  OF  JUDICATORE  AT  MADRAS. 

Deo.  15       [CRIMINAL  REVISION  No.  477  of  1904.]  l^** 

Prestni  :— Sir  Arnold  White,  Chief  Justice. 

CIIINNATHAMBI  MUDALI,— {CoMPLAUVAKT),-PJiTiTioiifii:, 

SALL.V  OURUSAMY  OUErTY,-(AccosKh),-CouNT»K-PKTmoHM. 

criminal  Procedure  Code  (Act  V  oj  1898;.  «s.  203,  253,  239,  403— DwmwsoZ  of  cfmr 
plaiiU-'Dlschargt  of  CKXused—Sbscnce  of  complainant—Revival  of  proceedings  on  fre^i 
complaint. 

If  a  case  has  been  disposed  of  on  merits  and  an  order  of  discharge  has  been  mwc 
under  s.  203  or  8.  253,  Cr.  P.  C,  a  fresh  complaint  on  same  facts  cannot  be  entertained 
till  the  order  of  dismissal  and  discharge  has  been  set  aside  by  a  competent  Gout t.   Bufc 
if  the  accused  has  been  discharged  and  the  comprint  dismissed  under  s.  259  of  t 
Code  for  absence  of  the  complainant,  such  discharge  or  dismissal  does  not  preclude  tne 
Maj^istrate  from  entertaining  a  fresh  complaint  by  the  complainant,  as  an  order  of 
charge  under  the  section  is  neither  an  acquittal  nor  has  it  the  effect  of  acqaittai  on 
8.403. 

Mr.  IF.  Barton  for  petitioner. 

Mr.  W.  T.  Richviond  for  counter-petitioner. 

OuDBU.  — In  this  case,  the  complainant  was  absent  en  ihc  ^v 
fixed  for  the  hearing  and  the  Magistrate  aiscliar^'ed  ihe  accwsed 
by  an  order  made  under  section  259  of  the  Code  of  Cnw^"" 
Procedure.  An  application  was  mado  to  nie  to  revise  this  order, 
but  I  declined  to  interfere  since  the  matter  was  one  for  ^"^ 
discretion  of  the  Magistrate  and  I  was  not   prepared   to  say  "^ 
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hud  exercised  Ilia  discretion  on  wrong  principles.  The  present 
application  is,  by  way  of  petition,  against  an  order  made  by  the 
Magistrate  refa^ing  to  proceed  with  the  case  on  the  filing  of  a 
fresh  complaint  by  the  complainant.  The  Magistrate  dismissed 
the  application  of  the  complainant  upon  the  ground  thnt  his 
order  under  section  259  could  not  be  revised  by  him.  '  As- 
suming this  to  be  so,  this  does  not,  as  it  seems  to  me,  preclude 
the  Magistrate  from  proceeding  with  the  case  on  a  fresh  com- 
plaint. It  would  be  i[>therwi8e,  according  to  the  decisions  of 
tbis  Court,  if  the  case  had  been  disposed  of  on  the  merits  and  tlie 
order  of  discharge  had  been  made  under  seel  ion  203  or  section 
253.  No  doubt  section  258  applies  only  to  compoundable 
offences  but  I  do  not  think  ti^\U  afEects  the  question  of  the 
jurisdiction  of  the  Magistrate.  1  should  of  course  be  bound  by 
the  decisions  of  this  Court  to  which  my  attention  has  been 
6ailed,  if  they  covered  the  present  case.  But  so  far  as  I  am  aware 
there  is  no  decision  of  this  Court  that  a  Magistrate^  who  has  inade 
an  order  of  discharge  under  section  259,  has  no  jurisdictipn  to 
rehear  the  case  on  a  fresh  complaint.  The  order  of  discharge 
under  section  25tf  is  not  an  acquittal  under  section  403  and  has 
not  the  effect  of  an  acquittal. 

In  the  case  of  Mahomed  Abdul  Mennam  v.  Panduranga  How  (i), 
this  Court  expressed  their  approval  of  the  decisions  in  NUrataa 
Sen  V.  Jogesh  Chundra  Bhutta  Charjee  (2),  and  Komal  Chandra  Lai 
V.  Gout  Cha^d  Adikati  (3),  and  disagreed  with  the  decision  in  Mir, 
Ahmad  Hoesein  v.  Mahomed  Askari  (4).  But  iu  all  these  cases  the 
complaint  had  been  dismissed  on  the  merits,  the  order  having 
been  made  under  section  203.  In  the  Full  Bench  decision  of  the 
Calcutta  Bigh  Court  in  Dwarka  Naih  IJundid  v.  Deni  Madhal 
Banerye  (5),  the  Court  held  that  the  Magistrate  had  jurisdiction 
to  rehear  a  warrant  case  in  whoh  ho  had  discharged  the  accused 
person  by  an  order  made  under  section  259.  I  do  not  find  that 
this  Court  has  ever  declined  to  accept  this  view.  1  agree  with 
this   Calcutta  decision   and   with  the  reasoning  upon  which  it  is 

based. 

(1)  I.  L.  R .  28  Mad.,  255.  (2)  I.  L.  R.,  23  Calo.,  988. 

(3)  1.  L,  R.,  U  CaIom  286.  (4)  I.  L.  R..  29  Ulc,  720.  > 

(5)  I.  L.  R.,  28  CtJc,  662. 
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The  case  must  go  back  to  tlie  Magistrate   to   bo  dealt  with 
accordiog  to  law. 

(/.  L.  B.  32  Cal.,  793,) 

IN  THE  UIGE  COURT  OF  JUDICATURE  AT  CALCUTTA. 

May  26        [CRIMINAL  REVlSIOiN  No.  226  op  1905.]  1905. 

Ffe«6H^:— Mr.  Justice  Pargiter  and  Mr.  Justice  Woodroffe. 

RAM  GOPAL  DAW  v.  Tub  EMPEHOR. 

PcnaZCo(ief'XLV'o/1860;,  s.  188-Dwo6cdtmc«to  order  pasted  under  i.  144,  Or. 
P.  C. — WatU  of  evidence  that  disobedience  will  likely  lead  to  a  breach  of  the  peace. 

Where  there  is  no  definite  eyidence  on  the  record  to  ihow  that  the  disobediaoi 
to  an  order  under  8. 144,  Or.  P.  C,  would  likely  cause  a  hreach  of  the  poaoe  a  ejoTic- 
tion  under  s.  188, 1.  P.  C,  is  wrong  and  cannot  be  sustained. 

Mr.  Jackson  (Dahu  Atulya  Charm  Uobe  with  hiui)  fur  tlio 
petitioners. 

No  one  appeared  to  show  cause. 

Papglterand  Woodroffe^  JJ.— In  tiiis  case  a  Ui'lo 

was  granted  on  the  District  Magistrate  to  show  cause  wlijr  tbu 
convictions  of  these  applicants  uikI  sentences  pMSsed  on  ihtm 
under  section  188,  Indian  Penal  Code,  should  nut  be  set  aside,  ua 
the  ground  that  there  are  no  suiEcieut  mutorials  upou  wliicii 
the  Magistrate  could  have  iound  that  the  dis')bedieuce  to  hii 
order  issued  under  section  l+i,  Criminwl  Procedure  Code,  was 
likely  to  cause  a  breach  of  the  peace. 

No  one  bas  appeared  to  show  cau  e  against  the  Rule;  bat 
the  Magistrate  has  submitted  an  expiauaiion,  and  that  leaver  tlie 
matter  very  much    where  it  was  at  the  (rial. 

:  As  far  ns  we  can  see,  there  is  no  definite  evidence  aw  the 
record  that  the  disobedience  to  this  order  was  likely  to  cause  a 
breach  of  the  peace;  and,  therefore,  according  to  the  ruling 
Brojo  Nath  Ghose  v.  Empress  (Ij,  tho  conviction  ii  not  riglitiu 
the  absence  of  such  evidence.  However  obvious  itwunM^^"" 
that  the  dispute  between  lival  zainindiirs  ccncernin^  two  M 
close  to  each  other  is  likely  to  lead  to  a  breach  of  the  peace, 
(1)  (1900)4  0.W.  N.  226. 
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the  decided  cases  require  that  some  evidence  jshould  be  taken 
to  prove  that  fact.  That  appears  to  have  been  overlooked  in 
this  case. 

For  these  reasons  we  make  the  Rule  absolute  and  set  aside 
the  conviction  and  sentence.  The  finp,  if  paid,  will  be 
refunded. 

Rule  absolute. 


(I.  L  R,  32  Cal,  796.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

March  28    [CltlMINAL  REVISION   No.  Ill  of  1905,]  1905. 

P/esent : — Mr.  Justice  Henderson  and  Mr.  Justice  Geidt, 

GULUAJ  MAUWARI  v.  SHEIK  BHATTOO. 

Criminal  Procedure  Code  (Act  V  of  1898;,  ss,  145,  H6— Possession  given  in  pursU' 
ance  of  a  Civil  Court  decree  -  Dispute  as  to  possession— Attachment  order  under  s.  146. 

It  is  the  duty  of  a  ^^agistrate  to  find  possession  in  accordance  with  the  decree  of 
a  Civil  Court. 

Where  possession  of  a  plot  ci  land  was  given  to  a  party  in  execution  of  the  decree 
of  a  Civil  Court  an  order  of  attachment  under  s.  146  of  the  Cr.  P.  0.  of  the  said  plot 
was  without  jurisdiction. 

Bahu  Dasfuirathi  Sanyal^  for  the  petitioner. 

Maulvi  Uuhammad  Ishfak,  for  the  opposite  party, 

Henderson  and  Geldt^  J  J.— In  this  case  there  was  a 
dispute  under  s.  145  of  the  Criminal  Procedure  Code  with  regard 
to  certain  contiguous  plots  of  land.  It  appeared  that  on  the  4th 
October  1904,  some  eight  days  before  the  institution  of  the  en- 
quiry in  tliis  matter,  the  petitioner  was  put  in  possession  of  one 
of  these  plots  in  execution  ot*  a  decree  obtained  by  him  in  the 
Civil  Court  establishing  his  riglit  to  such  plot.  Evidence  of  this 
decree  and  of  the  possessioii'given  under  it  was  placed  before 
the  Magistrate;  but  in  spite  of  this  he  made  an  order  under  s.  146 
of  the  Code  attaching  all  the  plots,  including  the  plot  covered  by 
the  Civil  Court  decree. 

So  far  as  the  order  has  directed  the  plot  covered  by  the 
decree  to  be  attached  it  is  without  jurisdiction.     It  was  the  du,ty 
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of  the   Magittrate  to  have  found  possession  in  acoordance  with 
the  decree  af  the  Civil  Court. 

A  rule  waR  granted  with  reference  to  this  point,  and  if*-  mnst 

be  made  absolute  and  the  order  made  by  the  Magistrate  modified 

accordingly. 

Rule  abscluie. 


(I.L.R.,32Cal.,930.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

May  10, 19  [CRIMINAL  REVISION  No.  385  of  1904.]         1904. 

Pre$ent :— Mr.  Justice  Pratt  and  Mr.  Justice  Handley. 

ZAFFER  NAWAB  v,  Tni  EMPEROR. 

Criminal  Procedure  Code  (Act  V  of  1896^,  j.  ISS^PubUc  nui$anct^Eredion  if 
bund— OWrttdJow—Preacripiuf  rigU^Demeiude  of  right  to  erect  han^—Maxim  '*m 
utore  tuo  ut  alienum  non  kedai.** 

To  obstruct  by  erection  of  a  bund  the  right  of  the  public  to  eroee  the  bed  of  » 
river  easily  and  on  foot  oonstituteB  public  nuisance. 

The  right  to  erect  a  bund  can  be  acquired  only  as  an  easement. 

Fcmnd  on /ads— That  the  right  to  erect  the  bund  had  been  lost  by  long  desaeiuae. 

That  the  public  had  acquired  a  prescriptive  right  of  way  through  tbe  river  which 
would  be  fordable  all  the  year  round  but  for  the  bund. 

Conceding  that  the  right  to  dam  the  river  by  means  of  a  bund  existed,  such  right 
was  subject  to  the  maxim  "  tic  utere  tuo  ut  alienum  non  Ictdoi,**  and  that  tbere  could 
be  no  justification  for  damming  up  the  water  to  such  an  extent  as  to  cause  obstmctioo 
and  nuisance  to  the  public. 

The  Deputy  Legal  Bememhrancer  (Mr,  White)  for  the  Crown. 

Mr.  Domgh  (with  him  Maulvi  Muhammad  Mustafa  Khan)  for 
the  petitioner. 

Pratt  and  HamHay^  JJ.— la  consequence  of  various 
complaints  the  SnbdiviBional  Magistrate  of  Aurangabad  issoedA 
notice  to  the  petitioner  on  the  4th  April  last  to  the  following 
effect:—"  Whereas  it  has  been  made  to  appear  to  me  that  you  have 
cansed  an  unlawful  obstruction  as  well  as  a  nuisance  to  persons 
uRinf?  the  public  road  from  Aurangabad  to  Daudnagar  at  a  point 
where  it  crosses  the  Poon  Poon  river  at  Kharanti  village,  by 
erecting  a  hund  lower  doYW  the  riYer  and   at  a  short  distaiice 
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from  the  above  crossrog  point,  which  has  vaisod  the  depth  of   the 
"water  in  the  river  to  such  an  extent  ns  to  prevont   persons,   onrtb 
and  conveyances  crossing  the  bed  of  the  river  easily  and  on  foot, 
as    they  have   always   been   accustomed   to  ilo,  greatly  to    their 
inconvenience,  danger  and  annoyance,  and  that  such   obstrnction 
and  nuisance   still  exists:*' — then   follows  a  direction  to  remove 
the  aforesaid  obstruction  and  nuisance— by  the  removal,  lowering 
or  otherwise  of  the  aforesaid  bund  by  the  1 1th  April,  or  to  appear 
that  day  and  move  to  have  the  order  set  aside  or  modified.     The 
petitioner  accordingly  appeared  and  put   in  a   certain  judgment 
of  the  Civil  Court  of  the  years    1869    and  1870,   showing  that  he 
had  a  right  to  clear  the   sand   of   the   river  from  the  entrance  to 
his  Balnhai  pyn^t  and  that  the   defendants  in  the  said  action  had 
incidentally   admitted  his   riglit  to   erect  a  bund  across  the  river 
lower  down.     The   height   of   the   bund   is  not  specified.     On  the 
other  side  witnesses  were  examined,  who  proved  that  for  a  period 
dating  back  many  years --one  witness   said  80   years  — the  publ;o 
had  never  been  obstructed  in  this   way  in   crossing  the  river  Qn 
foot  or  in  vehicles,  the  water  being  never  more   than  ankle  deep 
in  the  dry  season,  and  the  river   always   fordable   in   the   rains, 
except  for  a  very  few   days   during   the   freshets.     The   right  to 
erect   a  bund  across  the  river  could    only  have  been  an  easement, 
and  the  petitioner  seems  by  long  desuetude  to  have  losjb  the  r|g}it, 
while  the  public  have   clearly    acquired   a   prescriptive  right   of 
way  through  the   river,   which  is   fordable  alihost  all   the  year 
round. 

IF  it  he  conceded  that  the  petitioner  has  a  subsisting  right 
to  dam  the  river  by  means  of  a  bund^  such  right  is  subject  to  the 
maxim  *'«tc  utere  tuo  nt  alienum  non  l/edas.^^  Here  his  action  has 
caused  obstruction  to  the  public,  who  were  in  the  lawful  enjoy, 
ment  of  a  right  of  way,  and  who  can  no  longer,  even  in  the  dry 
season,  cross  the  river  on  foot  or  in  conveyances;  the  height  of 
the  water  having  been  raised  to  7  or  8  feet.  1*  would  appear 
that  during  the  last  two  years  the  public  authorities  have  made 
two  syphons  for  the  petitioner,  so  that  the  river  water  may  ffow 
uninterruptedly  from  the  river  through  his  pynes  across  a  public 
distribatary.    If  those  syphons   do  not   completely    fulfil  the 
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dosired  purpose,  the  petitioner  should  take  measures  to  have 
them  enlarged  or  otherwise  altered;  but  he  is  not  justified  in  dam- 
ming up  the  water  to  such  an  extent  as  to  cause  an  obstruction 
and  nuisance  to  the  public.  It  ought  not  to  be  diflScult  to  devise 
a  method  whereby  the  petition-^r  can  secure  a  sufficient  flow  of 
water  to  irrigate  his  lands  without  suddtnlj  raising  the  river 
water  to  tlie  height  of  several  feet  to  the  great  inconvenience 
and  unjustifiable  obstruction  of  the  public  who  have  fur  more 
than  20  years  been  accustomed  to  ford  the  river  with  facility. 

Under  the  circumstances  we  think  we  must  discharge  the 
Hule.  as  the  Magistrate's  order  was  not  made  in  derogation  of 
the  petitioner's  rights.  We  think,  however,  that  the  petitionei' 
should  be  allowed  time  to  the  81st  May  to  carry  out  the  Magis- 
tfate's  order.  For  the  future  we  trust  that  the  public  authori- 
ties will  give  the  petitioner  adequate  and  timely  facilities  fur 
enlarging  the  syphons  or  adopting  other  measures,  consistent 
with  the  public  convenience,  which  shall  enable  Hm  to  secure 
ft  larger  and  more  continuous  flow  of  water  into  his  pj/w^j?. 

Rule  discharged. 


{I.  L.  R,  33  Cat,  941.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUT/A. 
May  31,  June  1  [CRIMINAL  REVISION  No.  249  of  1905.]    1905. 
Pre^eni:— Mr.  Justice  Pargiter  and  Mr.  Justice  Woodroffe  . 
KHODA  BAKHSH  v.  BaKEYA  MUNDARl. 

Penal  Code  (Act  XLVof  i860;,  s.  ilb'-Cheatifuj— Deception  by  conduct  or  implitd 
iH  ihi  nature  of  transaction  itself. 

Section  415, 1.  P.  C,  does  not  in  any  manner  limit  the  mode  in  which  the  decep- 
tion may  take  place,  nor  is  it  necessary  that  the  deception  should  be  by  express  words; 
hut  it  m!ky  be  by  conduct  or  implied  in  the  nature  of  the  transaction  itself. 

Mr.  Jachson    [Balu    Atulya   Charan   Bone    with   him)   for  tie 
petitioner. 

The  Deputy  L^gal  Rem^mhrancer  (J/t .  Ponglas   White)   for  the 
Grown. 
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Parglter  Woodroffe^  JJ.-  In  this  case,  in  irhioli  we 
Lave  taken  time  to  consider,  we  have  come  to  the  conclnsion 
tliut  the  jailgraent  and  conviction  sliould  stand. 

Tlie  complainant  is   an   illiterate    cultivator,    who,   some   7 

or   8   years   ago,   executed    a  zurpeifhgi   'jiortgage   for   a   period 

oi  five  years  of  his   paddy   laud    in    favour   of    the    accused    to 

secure   a    sum    of    Ks.    60.      On    16th   January    this   year    the' 

complainant,   in    company    with    the   Municipal  Sub- Overseer  of 

lUnchi,  whom  he  had  the  good  sense  to  ask    tp    go   with   him   to, 

witness   the   payment,   went    to   the  accused.     The  complainani 

handed  to  the  Overseer  Ks.  59,  stating  that  ono  rupee  was  due  to 

hi"i    hy    the   accused    as  zttrpeshgi  rent,  and  that  the  payment  of 

IJs.  59  would  thus  discharge  the  mortgage  debt.     Ou  arrival  at  th« 

accusiid's    hous-e   the    Overseer   asked  the  accused  whether  whi^t 

the  complainant  had  told  him  was  true;  namely,  that  the  accused 

owed    the   complainant   one   rupee   for    rent    on  account  of   the 

2W?pe«/i^i  mortgage,  and  wbeUier  Ks.  59   vTOuld,    therefore,   make 

up    the   debt.     'J'he   accused  baid  that  he  owed  one  rupee  as  rent 

for     zurpebhgi    land.      The   accused    admits   saying    this   in    his 

statement  to  the  Magistrate.     It  may  here  be  observed  that  there 

is  no   question    but    thati   there   was  only  one  «urpe«/igfi  mortgnge 

executed  by  the  complainant;  namely,  that  concerning  which  tie 

Overseer  asked  on  nis  behalf,  and  to  which  the  accused  referred. 

Afrer  this  the  Overseer  made  over  Ks.  59  in  cash  to  the  accused, 

saying   at   the  lime  ihtt  that  amount  and  oue  mpee  due  for  rent 

were  paid  to  t.»o  accused  in  dirfcharge  of  the  debt  secured  by    the 

zurpesligi  mortgage.     The  accused  in  his  statement  says  that  the 

Overseer  said  :    '•  Take  the  money  and  give  back  the  document.'* 

The  accused  tuok  the  money,  but  did  not  make  over  the  zurpeshgi 

deed,  but  a  simple  unregistered  bond  for  Ks.  SI  said  to  have  been 

eJ^ecuted    by    the    complainant    and  several  other  persons.     The 

Ovtrseer  on  looking  at  it  said  that  it  was  not  the  document.     The 

complainant  also  denied    that    he    had    executed    the    document. 

The    accused    was    then    pressed    for   the  return   of  the  zurpeshgi 

deed,  but  he  refused  to  hand  il   back-     The    complainant    threw 

himst;lf  at  his  feet,  but  on  tlie  accused  still  refusing  to  make  over 

the  document,  he  was  asked  at  any  rate  to  return  the  money  *,  this 

he  abo  refused  to  do,  .  ' 
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The  case  lor  the  defence,  and  evidence  baa  been  given  to 
ilaai  effect^  ia  tlimi  tbe  complainant  and  eight  others  did  ezecate 
the  document,  which  was  returned  to  him;  that  he  went  with  the 
Overseer  for  the  purpose  of  psjing  off  that  document;  that  both 
the  Overseer  and  the  complainant  ware  quite  satisfied  with  the 
trananction,  and  that  the  atory  that  the  complainant  fell  at  the 
feet  of  the  accnsed  is  an  invention. 

We  may  say  at  once  that  we  entirely  dLsbelieve  the  case  tor 
the  defence  that  there  was  any  other  debt  due  by  the  complainant 
than  that  on  the  zurpeshgi  mortgagOi  and  that  the  payment  was 
made  iu  respect  of  the  alleged  unregistered  bond,  which  was 
stated  to  have  been  executed  on  the  30th  October  1900  for  a  sum 
of  Rs.  32,  carrying  interest  at  the  rate  of  75  p^r  cent.  The  case 
is,  therefore,  to  be  decided  upon  the  basis  that  there  was  bat  one 
debt,  namely,  that  on  the  zurpe^hgi  mortgage,  that  that  debt  was 
paid  by  the  complainant,  nud  that  the  Hccuaed  has  not  on  soch 
payment  made  over  the  mortgage  deed  or  possession  of  the  laoda 
secured  thereby. 

As  to  the  dishonesty  of  the  part  taken  by  the  accused,  ire 
have  no  manner  of  doubt.  The  question  is  whtther  his  cvudaot 
anion tited  to  an  offence,  and  in  particular  to  the  offence  witii 
which  he  has  been  charged,  namely,  cheating. 

A  Rule  was  granted  to  show  cnuse  why  the  conviction  and 
sentence  should  not  be  set  aside  on  the  ground  that  neither  on  the 
facts  proved  nor  on  the  facts  found  wsis  imy  offence  committed.  In 
addition  to  these  grounds  the  learned  Counsel  for  the  accuRed  hat 
taken  objection  to  the  charge. 

There  is,  we  think,  no  doubt  that  it  is  open  to  such  objection; 
but  inasmuch  as  it  sufficieuily  gives  notice  of  the  transaction  in 
respect  of  which  the  offence  is  charged,  and  no  objection  was  at 
any  time  taken  to  it  during  the  trial,  and  no  rule  was  applied  tor 
or  granted  on  this  ground,  we  do  not  think  it  necessary  to  further 
consider  it. 

The  main  question,  which  has  been  argued,  is  that  no  offence 
of  cheating  has  been  proved ;  and  that  point  has  narrowed  itielf 
to  this,  namely,  that  there  was  no  deception  within  the   meaning 
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of  section  415  of  tlie  Indinn  Penal  Code.  As  to  this,  we  Iiave  in 
the  first  place  to  observe  that  the  section  does  not  in  any  manner^ 
mid  for  obviona  reasons,  limit  the  mode  in  which  the  deception 
may  lake  place,  nor  is  it  necessary  that  the  deception  should  be 
by  express  words,  but  it  may  be  by  conduct  or  implied  in  the 
'nature  of  the  transaction  itself. 

In  the  present  case  what  we  find  is  this.     The  debt  which  the 
complainant  wished  to  pay  off    was  the  ztirpeshgi  debt,  the  dis- 
charge of  which  would  free  his  land,  wliich  was  encumbered  with 
it.     Even  if  the  bond  debt  existed,  which  we  find  is  not  the  case, 
there    is   not  the  lenPt  reason  for  supposing  that  tho  complainant 
had  any  intention  to  pay  off  the  debt,  which  was   a   simple   debt, 
und    for   which,   according    to  the  accused,  he  was  only  liable  to- 
gether witli  oigiit  other  persons.     The  accused  knew  perfectly  well, 
having  been  expressly  so  informed,  that  the  money  was  offered 
to  him  in  pnynient  of  tlie  tiirpeshgi  debt.     It    is  remarkable  that 
though  he  sugk^ests  tlint  the  nioney  was  tendered  in  respect  of  the 
alleged  simple  bond  debt,  no  evidence  was  given  as  to  the  amount 
due  on  that  debt,  and  no  conversation  of  any  kind  is  alleged    to 
have  taken  plnco  on  that  point.     As  we  have  said,  he  knew  that 
the  money  had  been  offered  in  payment  of  the  zurpeahgi  debt,  and 
th  t  the  money  would  not  have  been  paid   to  him  except  on  the 
understanding  that  it  was  to  go  in  discharge  of  such  debt,  and 
that  the  document,  which  secured  it,  was  to  be  returned. 

Knowing  these,  he  by  his  conduct  led  the  complainant  to 
believe  that  he  was  prepared  to  accept  tho  money  upon  the  terms 
on  which  it  was  offered;  namely,  that  it  should  go  to  the  dis- 
charge of  the  mortgage  debt  and  tiiat  on  such  payment  the 
document  would  bj  returned.  In  tho  belief  induced  by  the 
accused's  conduct  the  money  was  paid.  The  accused  then 
refused  to  acknowledge  it  as  a  pnyment  or  to  return  the  mortgrgj 
deed  and  set  up  a  pretended  debt  of  the  com}»lainaut  to  which 
lie  snid  the  payment  was  assigned.  The  accused  wj\s  careful 
not  to  say  anything  about  this  bond  debt,  before  ihey  paid 
the  money,  for  the  reasons,  as  it  appears  to  us,  that  he  knew 
tha%  if  he  did  say  anything,  the  money  would  not  have  been 
paid.    Ou  tho  contrary,  hia  answer  to   the  Overseer's  questions, 
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his  silence  ns  to  the  all<>ged  bond  debt,  his  acceptance  of  ilii 
money  paid,  as  it  wns,  with  the  statement  that  it  was  given  for 
the  mortgage  debt,  amounted,  in  oar  opinion,  to  a  representA- 
tion  by  the  acoused-^a  representation  which  his  sabseqaent 
conduct  shows  that  lie  did  nut  intend  to  give  effect  to,  viz.,  that 
he  would  aecept  the  money  in  payment  of  the  mortgage  debt  for 
which  it  was  offered  and  that  he  would  return  the  document 
'  which  he  had  been  asked  to  return* 

We  are  clearly  of  opinion  that  it  was  in  the  belief  that  the 
nccused  would  retarn  the  mortgage  deed,  a  belief  induced  by  the 
accused's  conduct,  that  the  money  wns  pnid  by  the  complaininL 
That  such  conduct  wits  dishonest  we  have  no  donbt.  As  % 
result,  the  accused  now  his  the  cumplHinant^s  money  and  land, 
and  has  refused  to  return  tlie  mortgage  deed  in  respect  of 
which,  as  he  well  knew,  the  money  wss  paid,  and  refused  to 
return  either  the  money  or  the  land  under  colour  of  a  f»ilse  cUim 
which  he  avoided  to  put  forward  before  tlie  payment  by  the 
compbiinant,  for  the  reason  that  he  knew,  if  ho  had  done  so,  the 
,  money  would  not  have  bern  pnid.  lu  our  opinion  tlie  occufcd 
iiitondeJ  lo,  anddiJ,  cheat  the  coinplainant. 

In  the  case  of  Queen  v.  Sheodnri/hufi  2Wk  |P,  to  which  we 
have  beau  referred  by  the  It-arned  Deputy  Legal  Ueniembrwncer, 
there  nppeani  to  have  been,  a^  pointttd  out  by  the  learned 
counsel  for  the  petitioner,  an  express  shitoment  that  (he  licensed 
would  return  the  note,  which  they  claimeil  subsequently  to  retnin 
for  anotlier  debt  which,  as  here,  they  alleged  dae  to  them  by  the 
compljiin-int.  Hy  reason  of  sudi  express  statement  the  offence 
was  the  more  obviou'i  As  we  liavi*,  liDWevor,  held  it  is  not  nei^e-*- 
sary  for  the  commission  of  the  olTenco  that  tho  false  reprosentaliou 
should  be  expressly  stated  in  fo  many  words:  it  is  sufficient  if, 
as  here,  the  representation  made  may  be  inferred,  and  was  intended 
by  the  accused  to  be  inferred,  from  his  words  and  conduct. 

The  Rule  will  accordingly  bo  discharged,  and  the  accused, 
who  is  on  bail,  will  surrender  himself  to  the  Magistrate  to 
undergo  the  sentence  that  has  been  passed  upon  him. 

Utile  discharged. 
(1)  (1871)  3  All.  H.  C.  17. 
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{I.L.  B.  32  Gal.,  966.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

JalySO      [CRIMINAL  REVISION  No.  647  OP  1905.]  1905. 

Pre$ent :— Mr.  Justice  Rampini  and  Mr.  Justice  Mookerjee. 

SHEORAJ  ROY  v.  CHATTER  ROY. 

Criminal  Procedure  Code  (Act  V  of  1898;,  m.  107,  U4,  U6-DieptUe  at  to  jxwewww 
of  land  -lAkdihood  of  breach  of  the  peace— Proceedings  undw  $.101  or  u.  144  and  146— 
JHaeretion  of  Uagietratet. 

Where  there  is  likeUhood  ol  a  breach  of  the  peace  taking  place  in  relation  to  dia- 
puted  poaeeesion  ol  land,  it  is  discretionary  with  a  Magistrate  to  proceed  under  ■.  107 
or  es.  144  and  145  of  the  Criminal  Procedure  Code. 

Mr.  Sinha  (Dasharathi  Sanyal  with  him)  for  the  petitioners. 

Hampinl  and  Mookerjee,  JJ.-This  is  a  Rule  calling 

upon  the  District  Magistrate  of  Mozufferpur  to  show  cause  why 
the  proceedings  against  the  applicant  under  section  107  of  the 
Code  of  Criminal  rroce<lnre  should  not  be  quashed  according  to 
the   ruling  in  the  case  of  Saroia  Prasad  Singh  v.  The  Emperor  (1). 

It  appears  that  a  dispnte  likely  to  cause  a  breach  of  the 
peace  has  occurred  about  some  land  in  which  the  applicants  are 
concerned,  and  that  the  Magistrate  has  taken  proceedings  against 
them  under  section  107  of  the  Co.le  of  Criminol  Procedure. 

The  Rule  has  been  granted  on  the  strength  of  the  case  of 
Saroda  Prasad  Singh  v.  Emperor  (1)  already  mentioned,  in  which 
it  has  been  held  that  proceedings  under  sectio-.  107  of  the  Code 
of  Criminal  Procedure  cannot  be  properly  instituted  m  such  a  case. 
The  authority  of  this  ruling  hus,  however,  been  much  lessened  by 
the  ruliug  in  the  case  of  the  King-Emperor  v.  Basiruddin  Hdlah  (2). 
in  which  it  has  been  held  that  the  mere  fact  of  a  dispute  hkely 
to  lead  to  a  breach  of  tha  peace,  being  a  dispute  relating  to  the 
possession  of  land,  may  not  be  sufficient  to  precludo  the  Mag.s- 
Lte  from  taking  proceedings  under  section  10/ of  the  Code  of 
Criminal  Procedure.  It  was  further  held  by  one  of  the  Judges, 
who  heard  that  case,  that  it  cannot  be  held,  as  a  general  rule, 
that  by  the  provisions  of  the  Criminal  Procedure  Code  a  Magis. 
trate  is  deprived  of  jurisdiction  under  section  107  of  the  Code  of 

(1H1902)  7  0.  W.  N.  142.  (2)  (1908)  7  0.  W.  N.  746. 
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Criminal  Procedure  in  a  case  iu  which  the  dispute  likely  to  cauM 
a  breach  of  the  peace  relates  to  possession  of  laud. 

The  same  has  also  been  held  in  the  case  o(  Belagal  Raiaa 
Charbi  v.  Emperor  (1)  in  which  it  has  been  said  that  where  a 
defendant  has  been  found  by  a  Magistrate  to  be  in  possession  of 
land  about  which  a  dispute  occurs,  the  Magistrate  is  not  bound 
to  act  under  sections  Ht  and  145,  but  has  a  discretion  to  proce^ 
either  under  section  107  or  under  sections  144  and  145  of  the 
Code. 

On  the  strength  of  this  ruling  then  we  do  not  think  that  the 
proceedings  of  the  Magistrate  were  illegal  or  that  they  tlionld  bo 
quashed. 

The  Rule  is  accordingly  discharged. 

r  Rvle  dvchargtd. 


(7  Bovu  L.  B.,  833.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  BOMBAY. 
Sep.  21        [CRIMINAL  REFERENCE  No.  67  op  1905.]       J905. 
Present: — Mr.  Justice  Russell  and  Mr.  Justice  Battv. 
J.  HASSAN  V.  YAS  KUDAR. 

Criminal  Procedure  Code  (Act  V  of  1896;,  Sees.  IS,  21— Honorary  Pmtdnwf 
Magistrates— Chief  Presidency  Magistrate— Powers  of  Magistrate— Disfribuiim  t/ 
work. 

Section  IB  of  the  Criminal  Procedure  Code  confei-s  full  powers  of  a  Pr^idency 
Magistrate  on  a  Beach  of  Honorary  Presidency  Magistrates  under  the  Crimintl 
Procedure  Code ;  and  the  Bench  can,  therefore,  take  action  under  s.    106  of  the  Code 

The  accused  Yas  Kubar  was,  on  the  5th  August  1905,  con- 
victed of  being  drunk  and  disorderly  by  the  l?ench  of  Honorary 
Presidency  Magistrates  at  Qirgaon  and  sentenced  to  a  fine  of  Rs.  iO 
and  ordered  to  execute  a  bond  in  the  sum  of  Its.  50  to  keep  the 
peace  for  a  period  of  six  months.  On  the  2Sth  August  19o5,  he 
was  again  convicted  of  being  drunk  and  disorJerly  by  another 
Bench  of  Honorary  Presidency  Magistrates  at  Girgaou  and 
sentenced  to  a  fine  of  Its.  40.  On  the  same  day  an  applica- 
(1)  (1902)  I.  L.  B.  26  Mad.  471. 
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tion  was  presented  to  the  Cliief  PresiJeiKy  Magistrate  of  Bonv 
bay,  under  s.  514  of  the  Criminal  Procedn  ro  Co«l(>,  to  forfeit  tlie; 
bond. 

The  Chief  PresiJenoj  Magistrate,  feeling  a  doubt  upon  the 
point,  referred  ihe  following  question  to  the  high  Court  for  decin 
sion :  **Are  the  powers  of  a  Presidency  Magistrate  under  a.  106  of 
the  Code  of  ('riminal  Procedure,  189^1,  exercisable  by  a  Hench  of 
Honorary  Presidency  Magistrates  not  specifically  empower»^d  by 
the  Chief  Presidency  Magistrate  to  exercise  those  powers  ?"  His 
opinion  on  the  point  refurred  was  expressed  thus  :  ' 

I  am  of  opinion  that  the  Honorary  Presidency  Magistrates  have  no  power  to 
order  an  accused  convicted  of  an  offence  involving  a  breach  of  the  peace  to  enter 
into  a  bond  under  section  106  of  the  Code  of  Criminal  Procedure.  The  Honorary 
Presidency  Magistrates  have  only  such  powers  as  are  conferred  on  them  by  the  Chief 
Presidency  Magistrate  under  Rule  1  of  the  Rules  made  by  the  Chief  Presidency 
^lagistrate  with  the  previous  sanction  of  the  Governor  ia  Council  under  section  21  gf 
the  Code  of  Criminal  Procedure,  and  referred  to  in  Government  Notification  No.  2536 
(Judicial  Department),  dated  19th  May  1904.  Although  the  Honorary  Presidency 
Magistrates  hare  been  given  the  power  under  Rule  1  of  trying  cases  under  section 
122  of  the  City  of  Bombay  Police  Act  1902  (Bombay  Act  IV  of  1902)  there  is  no 
Authority  conferred  on  them  to  order  a  person  convicted  under  that  section  to  finter 
into  a  bond  under  section  106  of  the  Code  of  Criminal  Procedure.  Although  section  106 
provides,  inter  aliat  that  the  Court  of  a  Presidency  Magistrate  convicting  an  accused 
person  of  an  offence  involving  a  breach  of  the  peace  may  order  him  to  enter  iuto  a 
bond  to  keep  the  peace,  Rule  1,  before  referred  to  limits  the  power  of  the  Honoriify 
Presidency  Magistrates.  Moreover,  if  the  Honorary  Presidency  Magistrates  car.  apt 
under  section  106  presumably  they  can,  in  the  event  of  the  offender  not  furnibhing 
security,  sentence  him  under  section  123  (1)  of  the  Code  of  Criminal  Procedure  to  a 
term  of  imprisonment  which  may  extend  to  one  year.  In  conclusion  I  would  poitt 
out  that  if  the  Honorary  Presidency  Magistrates  have  not  the  power  to  act  undtr 
section  106,  the  order  made  by  the  Girgaum  Bench  under  section  106  is  void  undfer 
section  630  of  the  Code  of  Criminal  Procedure. 

One  of  the  rules  framed  by  the  Cliief  Presidency  .Magistrate 
of  Bombay,  in  exercise  of  the  power  conferred  by  s.  2 1  of  the 
Criminal  Procedure  Code,  wns  :  ^ 

"The  Honorary  Presidency  Magistrates  sliall  undertake  only 
sncli  business  as  is  niRde  over  to  them  by  tlie  general  or  special 
ord^e'r  of  the  Chief  Presidency  Magistrate." 

The  General  order  referred  to  above  ran  :  *'  Under  .the 
provisions  of  Rule  I  of  the  rules  for  the  guidance  of  the  Benches 
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of  Uonorary  Presidenoy  Magiftrates,  I  lierehy  order  tbai  cases 
arising  undenthe  following  enactments  are  mnde  over  to  Benclies 
of  Honorary  Presidency  Magistrates  for  disposal../' 

Mr.  Baianlal  BanchoddoM  [amicui  cut  ice),  in  support  of  tlis 
reference. 

iMr.  G,  K.  T>nndekar  [amicuM  curice]^  against  the  reference, 
P0|B  OuHimia— This  is  a  reference  from  Mr.  Kemp,  Chief 
Presidency  Mngistrate,  Bombay,  dated  the  8th  September  1905, 
and  arises  niider  the  following  circumstances! — *^The  accused 
Tas  Kubbar  If  as  on  5th  August  last  convicted  of  being  druDk 
and  disorderly  by  the  Bench  of  Honorary  Presidency  Magistrates 
at  Oirgaum  atid  sentenced  to  a  fine  of  lis.  20,  and  ordered  to 
execute  a  bond  in  the  sum  of  Hs.  50  to  keep  the  peace  for  a 
period  of  nit  months.  On  the  28th  August  last  he  was  again 
convicted  ti  b^ing  drunk  and  disor«lerly  by  another  i)ench  of 
Honorary  Magistrates  at  Girgnum,  and  sentenced  to  a  fine  of 
Hb.  40.  On  the  same  day  an  application  was  presented  to  me 
under  section  l14  of  the  Criminal  Procedure  Code  to  forfeit  the 
bond  and  the  usual  notice  was  issued  to  the  accused  who  showed 
cause  tO'day.^* 

Such  being  the  facts  Mr.  Kemp  is  of  opinion  that  'Uhe 
Honorary  Magistrates  have  no  power  to  order  an  accused  con- 
victed of  an  offence  involving  a  breach  of  peace  to  enter  into  a 
bond  under  section  106  of  the  Code  of  Criminal  Procedure.  The 
Honorary  Presidency  Magistrales  have  only  such  powers  as  are 
conferred  on  them  by  the  Chief  Presidency  Magistrate  under 
Rule  1  of  the  itules  made  by  the  Chief  Presidency  Magistrate 
with  the  previous  sanction  of  the  Governor  in  Council  under 
8.  21  of  the  Criminal  Procedure  Code  and  referred  to  in  Govern- 
ment Notification  No.  2536  (Judicial  Department], dated  19th  Mny 
1904.  Rule  I  made  by  the  Chief  Presidency  Magistrate  with  the 
sanction  of  the  Governor  in  Council  directs  that  the  Uonorary 
Magistrates  sliall  undertake  only  such  business  as  shall  be  wade 
over  to  them  by  the  general  or  special  order  of  the  Chief  Presi- 
dency Magistrate,  and  the  Chief  Presidency  Magistrate's  view,  as 
atated  in  the  reference,  is  that  the  Honorary  Presidency  Magis- 
trates have  only  such   powers  as  are  conferred  on  them  by  him. 
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We  tliink  that  there  is  a  confusion  between  tlie  word  ''power^^ 
and  "distribution  of  business.'^  Section  liS,  Clanse  8,  Criminal 
Prooedare  Code,  laya  down  tlint  *  tlie  powers  of  a  Presidency 
Magistnile  uiiiier  this  Code  shall  be  exercised  by  the  Chief  Presi^ 
dency  Magistrate  or  by  a  salaried  Presidency  Magis|f^te  or  by 
any  other  Presidency  Magistrate  empowered  by  the  Loci^l  Govern- 
ment to  sit  singly  or  by  any  Bench  of  Presidency  Magiatrfttes.^' 

This  section  clearly  confers  the  fnll  powers  of  a  Prfsidency 
Magistrate  on  a  Bench  of  Honorary  Presidency  Magistrates  under 
the  Criminal  Procedure  Code  ;  and  under  section  106  of  the 
rrimiuni  Procedure  Code,  a  Presidency  Magistrate  may  call  npon 
the  accused  to  execute  a  bond  for  a  sum  proportionate  \o  his 
means,  with  or  without  sureties,  fur  keeping  the  peace  cl^ring 
such  period,  not  exceeding  three  years,  as  lie  thinks  fit  to  fix. 
T!e  Chief  Presidency  Magistrate  miiy,  however,  distributt  the 
business)  among  the  Benches  of  Magistrates  by  s.  21,  Crimiptil 
Procedure  Code,  which,  among  other  things,  provides  that  t\^ 
Chief  Presidency  Magistrate  may,  with  the  previous  sanction  of 
.  the  Local  Government,  make  rules  consistent  with  that  Code  to 
rogulate  [a]  the  conduct  nnd  distribution  of  business  and  the 
practice  in  the  i.  ourts  of  the  Magistrates  in  the  town;  (b)  thd 
times  and  places  at  which  Benches  of  Magistrates  shall  sit;  (c) 
the  constituticm  of  such  Henche^;  [d]  the  mode  of  settling  differ* 
ences  of  opinion  which  mny  arise  between  Magi^^trates  in  session  ; 
(")  nny  other  matter  which  could  be  dealt  with  by  a  district 
Magistrate  under  his  general  powers  of  control  over  the  Magis« 
trates  subordinate  to  him.  The  general  order,  which  is  printed 
at  page  1211  of  the  Bombay  Government  Gazette  of  the  1st 
Septetnb^r  I9')4,  directs  only  that  ca^es  arising  under  the 
f»ir»ctmeiit8  specified  in  that  order  be  made  over  to  the  Bench  of 
llonornry  Magistrate'^  for  disposal.  It  does  not  purport  to  confer 
powers  nni  coiiM  not  do  so  under  section  21.  It  must  be  borne 
in  mind  that  under  the  provisions  of  sections  124  and  125, 
Criminal  Procedure  Code,  the  Chief  Presidency  Magistrate  cnn 
release  perf^ons  imprisoned  for  failing  to  give  security,  and  can 
cancel  any  bond  for  keeping  the  peace  where  orders  to  that  effect 
have  been  passed  either  by  a  Subordinate  Magistrate  or  by  a 
Court  in  his  own   District  and  not  sup'^rior  to  his  own  Coort^ 
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provided  lie  records  liis  reasons  in  writing  and  otherwise  complies 
with  the  pi'ovisions  of  the  Code, 

Wo.  therefore,  tnswer  the  following  question  put  to  nsbj 
the  Chief  Presidency  Magistrate  :  *^\re  the  powers  of  a  Preii- 
denoy  Magistrate  under  section  IOC,  Criminal  Procedure  Code, 
1898,  exercisable  by  a  liench  of  Presidency  Magistratea  not 
Bpecifically  empowered  by  the  Chi^f  Presidency  Magistrate  to 
-exercise  those  powers,"  as  follows,  by  saying  that  the  powers  of 
fthe  Bench  of  Honorary  Presidency  Magistrates  are  conferred  by 
jthe  Legislature,  and  the  Chief  Presidency  Magistrate  has  no  power 
jpith^r  to  confer,  restrict  or  oi. large  those  powers. 

'         In  conclusion,  wo  thank  Messrs.  Ratanlal  und    Dandekar  for 
the  assistance  they  gave  to  us  in  arguing  this  reference. 


(Id  Mad.  L.  J.,  373.) 
IN  THE  HIGH  COURT  OF  JUDICATUUE  AT  MADRAS. 
Aug.  23       [OUIMINAL  REVISION  ^'o.  296  of  19.»5.]         1905. 
Present  :  — Mr.  Justice  Davies  and  Mr.  Justice  Bouson. 
TIIAMMANNA   alias   LlNGAl   GOUNDAN    and  othrbs, 

Versus 

thk  emperor. 

Criminal  Procedure  Code,  s.  436  -  Offence  not  biaUe  txclusivcly  by  Court  cf  Sadm  - 
District  Magistrate  directing  Sub-Divisional  Magi&iraic  to  cotnmit  to  Sesnons^Legon*^^ 
Opportunity  to  shoio  cause,  necessity, 

'         A  District  Magistrate  has  no  power  under  s.  4CC  of  the  Criminal  Frocedaw  Code 
to  direct  a  Sub-Divisional  Magiitrate  to  commit  the  accused  for  tiial  to  the  Sesswos 

in  a  case  where  the  offence  with  which  the  accused  is  charged  is  n(^  one  triable  crcW- 
sively  by  tho  Court  of  Session. 

A  District  Magistrate  acting  under  s.  436  should  give  the  accufed  oppottaoity 
hhovi  cause  wh}*  the  comiuitmeut  should  not  bo  made. 

An  opportunity  given  to  show  cause  before  the  Assistant  Magistrate  is  not  a  ^  * 
■pliancs  with  the  law. 

Cuso  referred  for  tlie  orders  of  the  lI>gU  Court,  unlet  s. +5^ 
of  the  Criminal   Procedure  Cole,  hj  the  Sessions  Judge  ofConH' 
"  batore  in  his  letter,  dated  7th  August  I9v)5,  No.  3311. 
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T.  B.  Krishmsicami  Aiyer  fop  T.  B.  Bamachandra  Aiysr^ 
for  the  aocused. 

The  Court  made  the  following 

OnDEii:— The  provisions  of  S.  436,  Criminal  Procedure  Code, 
are  pxplioit,  but  have  not  been  observed  by  the  District  Magis- 
trate. The  offence  with  which  the  accused  were  charged  is  not 
one  triable  exclusively  by  the  Court  of  Sessions.  The  District 
Magistrate  therefoio  had  no  power  under  S.  436  to  direct  the 
Sub- Divisional  Magistrate  to  commit  the  accused  for  trial.  la 
any  case  the  District  Magistrate  should  have  given  the  accused 
an  opportunity  of  showing  cause  before  himself  why  the  commit- 
ment should  nob  be  made.  The  opportunity  given  to  show  cause 
before  the  Assistant  Magistrate  cannot  be  regarded  ns  a  com- 
pliance with  the  law,  though  the  Assistant  Magistrate  forwarded  a 
statement  of  the  accused  to  the  District  Magistrate.  We  set 
aside  the  commitment,  and  the  order  of  the  District  iMogistrate, 
directing  the  commitment  to  be  made. 

It  is  open  to  the  District  Magistrate  to  pass  fresh  orders  on 
the  complainant's  petition  in  accordance  with  law  under  S,  436  or 
437,  Criminal  Procedure  Code. 


(7  Bom.  £.  i?.,  894;  S  C.  L.  J.  421 ;  10  C.  W.  N.57)2  A.  L.  /.,  800.) 

[ON  APPEAL  FBOM  THE  COUBT  OP  THE  RESIDENT  IN  MYSORE.] 
Jt^ly26  1905. 

Present  I— Lord  Macnaghten,  Sir  Ford  North,  Sir  Andrew  Scoble 
and  Sir  Arthur  Wilson. 

In  re  HENRY  LEWIS  LUBECK. 

Advocate^ Professional  miscofiduct- Advising  clients -Evidmce  led  u^on   certain 
issues Jn  one  case^  Use  of  the  evidence  in  another  case  ^Practice  and  Pivcedure. 

When  evidence  has  been  given  in  one  case  upon  the  issues  raised  in  thab  case,  exami- 
n&tion-in-chiet  and  cross-examination  alike  having  been  directed  to  those  isssuee?^ 
nothing  can  be  more  dangerous  than  to  take  that  evidence  and  apply  it  3n  another 
case  in  ^hioh  other  issues  arise.  Inferences  drawn  from  that  evidence  bearing  upoa 
these  latter  issues  cannot  but  be  regarded  virith  much  misgiving. 

Their  Lordships  of  the  Judicial  Gommittee  of  the  Privy  Council  expressed  disapprove 
«l«of  the  view  that  a  proftisicnal  man  acting  for  clients,  and  takbg  part  im  eonnettioii- 
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irith  tb«  •xaontloB  of  a  oompromiM  dlrecily  arMng  out  (A  th«  matter  in  which 
lie  U  empUyed,  U  mot  bound  to  warn  his  olieoU  if  they  are  actings  in  Ignoxaaee  of  tlit 
aatnre  of  what  they  are  doing  while  he  is  in  a  position  to  inform  them,  or  under  a 
mistake  as  to  their  rights  which  he  oould  correct,  unless  expressly  asked  bj  them  on 
the  subject. 

The  appellant,  an  adrocate,  was  charged  with  professional  misconduct  oa  twa 
counts,  and  having  been  found  guilty  was  suspended  from  practice  for  a  period  of  foor 
montlis.    The  charges  were— 

(1)  Thit  you  being  at  the  time  the  legal  adviser  of  B.  A.  and  other  persons,  and 
knowing  and  believing  at  the  time  of  the  execution  of  the  document  (Ex.  G)  that  it 
was  worthless  and  valueless,  did  either  wrongfully  advise  and  induce  the  ezecntaoa 
thereof  by  the  said  parties,  or  when  you  should  have  advised  them  as  to  what  theijt 
legal  rights  and  position  would  be  after  they  have  executed  the  said  Ex.  G,  did  allow 
them  to  romaiu  auder  the  belief  that  the  said  documeut  was  legal  and  valid,  in  that 
jrou  at  their  roi|uest  attested  the  same  yourself. 

(2)  That  you  being  the  legal  adviser  of  B.  A.  and  othors,  and  being  in  the  dis> 
charge  of  your  professional  duties,  as  such  bound  to  advise  them  as  to  the  eSect  upon 
their  rights  to  the  property  of  the  deceased  of  the  execution  of  a  document  (Ex.  X)^ 
did  not  give  them  the  advice  they  were  entitled  to  expect,  and  did  thereby  allow  them 
to  execute  the  said  document,  which  you  at  the  time,  according  to  your  admission 
aforesaid,  knew  and  believed  to  be  worthless  as  a  legally  binding  agreement  Farther, 
tbat  you,  by  attesting  the  said  document,  induced  your  clients  to  believe  that  it  wu 
legal  and  biLding. 

Held,  reversing  the  order  (as  to  the  first  aspect  of  the  charge),  that  in  allowing  hia 
clients  to  execute  the  documents  nnder  the  circumstances,  the  appellant  was  not  guilty 
of  such  professional  misoonduot  at  justly  to  call  for  punishment. 

Held,  also  (as  to  the  second  aspect  of  the  charge),  that  there  was  a  decided  opinion 
iB  the  case  that  the  actual  legal  rights  of  the  parties  were  quite  well  known  before 
Sxhibit  G  or  Exhibit  K  was  executed ;  and  that,  therefore,  there  was  nothing  to  show 
fthat  the  appellant  had  any  knowledge  or  means  of  knowledge  which  his  clients  did 
not  possess. 

The  facts  of  the  case  are  saflir;ienlly  set  forth  in  the  Judgment 
of  their  LordHhips,  which  was  delivered  bj — 

Sir  Arthlir  WIIsmu— The  appellant  in  this  case  is  an 
Advocate  who  practised  in  the  Court  of  (he  Resident  and  other . 
Courts  in  Mysore,  and  he  appeals  against  an  Order  of  the  Resident, 
dated  the  19ih  December  1908^  by  which  he  found  the  appellant 
gailty  upon  two  charges  of  professional  misconduct  and  suspended 
bim  from  practice  for  a  period  of  four  montlis. 

The  transactions  in  connepiion  with  which  the  charges  arose 
related  to  the  estate  of  one  Basappa  Chetty,  a  resident  of  £angalorey 
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who  died  intestate  and  childless  at  Srirangam^  near  Ti*lohinopoIyi 
on  the  Srd  December  1898,  leaving  a  considerable  estate^  The 
persons  who  were,  or  at  one  titno  or  another  claimed  to  he^ 
interested  in  the  estate  of  the  deceased  were  the  following  :  First, 
Monisamy,  a  first  cousin  of  the  deceased,  being  his  fathered 
brother'^  son.  Secondly,  a  gronp  of  relations  removed  one 
degree  farther  in  agnate  relationship  with  the  deceased  :  they 
were  Krishnia,  son  of  a  deceased  first  consin,  and  Manisnbbiah^ 
Latohmia  and  Rachia,  sons  of  another  first  cousin.  Thirdly^ 
there  were  a  group  of  persons  referred  to  as  the  Hosur  people. 
Fourthly,  certain  persons  who  alleged  that  the  deceased  had  left 
a  will. 

The  lant-mentioned  group  applied  in  the  High  Court  at 
Madras  for  probate  of  the  alleged  will. 

On  the  other  hand,  Munisatny,  the  first  cousin,  acting  in 
conjunction  with  his  nephews,  tho  persons  constituting  the 
second  group,  and  apparently  also  with  the  Hosur  people,  the 
third  group,  engaged  the  Appellant  to  obtain  letters  of  adminis- 
tration to  the  estate  of  the  deceased,  and  to  collect  the  assets, 
Munisamy  acting  as  leader  iu  the  matter.  Accordingly  an 
application  wns  made  in  the  names  of  Munisamy  and  his  nephew 
Krishnia  on  the  l6th  December  1898  for  letters  of  adminis- 
tration, on  the  allegations  that  the  deceased  was  a  member  of 
a  joint  family  and  that  the  Petitioners  and  others  of  the  second 
group,  with  the  Hosur  people,  were  jointly  entitled  to  the  estate. 
The  persons  who  had  set  up  the  will  opposed  the  application 
for  administration  and  it  stood  over  to  abide  the  result  of  the 
probate  proceedings.  On  the  2Gth  April  1899  the  probate  was 
refused  on  the  ground  that  the  alleged  will  was  not  shown  to  bo 
genuine.  Thus  the  fourth  group  of  claimants  was  dispoBed  of, 
and  this  closed  the  first  period  in  the  conflicts  as  to  Basappa'a 
estate. 

The    application    for    administration    was    then   proceeded 

with,     but      the      remaining       claimants      were      no       longer 

.  united.       Munisamy     applied    to    amend     the     application  .for 

administration     by    striking    out    the    mention    of    tjio-   flosur 

people,  denying  that  they  had  any  interest.     On  the   22nd   May 
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)899  Manivamy  and  Erishnia  applied  jointly  to  the  same  effect 
Manisamy  died  on  the  26th  July  1899,  and  his  sons  Thippia  and 
Nyathie,  as  his  heirs,  continued  to  claim  administration  of  the 
estate  of  Basappa.  On  the  12th  January  1900  a  compromise 
was  effected  with  the  Hosur  people  whereby  their  opposition 
was  got  rid  of,  leaving  only  Munisamy^s  sons  Thippia  and 
llyathia  on  the  one  hand,  and  their  cousins,  the  second  group 
above  mentioned,  as  claimants  to  the  estate.  And  it  may  bo  said 
at  once  that  there  never  was  room  for  doubt  as  to  the  law  by 
which  their  respective  rights  were  governed.  If  Bassppa  was 
a  member  of  a  joint  family,  and  if  his  property  was  ancestral 
or  joint,  all  these  agnates  were  entitled  to  share.  If  on  the  other 
hand  Basappa  was  separate  and  his  estate  was  self-acqaired, 
Mnnisamy  as  the  agnate  nearest  in  degree,  was  alone  entitled 
to  succeedi  and  on  his  death  his  sons  took  his  place.  On  the 
29th  March  1900,  letters  of  administration  of  the  estate  of 
Basappa  were  granted  to  Thippia  and  Nyathia. 

Throughout  these  controversies  the  Appellant  acted  as  legal 
adviser  to  all  or  some  of  the  agnatic  relations  who  have  been 
mentioned. 

In  the  course  of  these  proceedings,  too,  a  number  of  agree- 
ments were  entered  into  amongst  the  parties  tliemselves  and 
between  certain  oE  the  parties  and  the  Appellant.  Of  these 
Agreements  two  are  of  essential  importance  for  the  purpose  of 
this  Appeal.  On  the  17th  May  1899  an  agreement  (referred 
to  thronghout  the  proceedings  ns  exhibit  0)  was  entered  infco 
between  Munisamy  and  his  nephews,  or  some  of  them,  in  which 
it  was  stated  that  Basappa  was  the  undivided  agnate  of  the 
parties  to  the  agreement  and  that  "even  thougli  the  names  of 
all  of  us  are  not  entered  in  the  certificate  and  the  name  of  any 
one  of  us  is  entered  in  it  we  are  all  entitled  to  the  whole  of  the 
said  property."  It  mnst  be  observed  that  this  agreement  was 
entered  into  during  Munisamy 's  lifetime  and  in  a  period  when 
the  claim  set  up  in  respect  of  the  alleged  will  had  been  disposed 
of,  bat  that  of  the  liosur  people  had  not,  they  were  still  in 
opposition. 

On  the  22nd  Augast  1899,  Munisamy  being  now  dead,  a 
second  agreement  (spoken   of  as   Exhibit  X)   was  executed,  to 
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which  the  sods  of  Munisamy  and  their  cousins  of  the  second 
group  were  parties.  It  was  substantially  to  the  same  effect  as 
the  previous  agreement  G,  that  is,  it  bound  the  parties  to  treat 
the  estate  of  Basappa  as  one  to  which  they  were  jointly  entitled 
and  to  divide  it  accordingly.  When  this  agreement  was  entered 
into  the  controversy  with  the  Hosur  people  was  still  going  on' 
and  was  in  an  acute  stage. 

It  may  be  well  alio  to  mention  a  third  agreement  (Exhibit' 
Y)  made  on  the  21st  December  1899  between  some  of  those  who- 
Lad  been  par;ies  to  Exhibit  X,  which  in  effect  repeated  its  terms. 
'J'his  was  very  shortly  before  the  compromise  with  the  Uosur 
people.  And,  as  has  been  already  mentioned,  on  the  29th  March 
following  the  letters  of  admiuistration  were  issued. 

J)uwn  to  this  stage  the  sons  of  Munisamy   and   their  cousins 
acted  together,  but  when  the  administration  had   been    obtained 
their  harmony  did  not  last  much  longer.     On  the  23rd  July  1900 
Krishuia  Chotty,  one  of  the  second  group  of    claimants,   brought 
a  suic  against  a  number  of  persons  as  Defendants,  of  whom   it   i9 
only  necessary  to  mention  the   present   Appellant    and   ti.e   sons 
of    Munisamy,    who    hud    obtained   the  letters  of  administration. 
The  1  laintiti  in  that  suit  claimed  to  be  entitled  to  a  share  in  the 
estate  of  Basappa,  and  asked  for  partition,  and  for  this   purpose, 
he  relied  upon  his  alleged  right  by  inheritance,  and,  in  the  alter- 
native, upon    the    agreement    (Exhibits   G,  X  and  Y),  or  some  of 
them.     He  joined  the  present  Appellant  as  a    Defendant   on    the 
grounds   that  he  was  a  constructive  trustee,  and  that  he  had  con- 
curred   in  breaches  of  trust.     The  defence  of  the  present  Appel- 
lant was  in  i-nbstance  that  in  all  he  had  done  he  had   acted   only 
on  behalf  of  the  administrators  and  had  accounted  to  them.     The 
case  of  the  administrators  was  that  the  estate  hud  devolved  upon 
their  father,  Munisamy  alone,   and  after  his   death,    upon    them. 
As  to  the  agreements,  tlieir  case  was  that  they    had  been  entered 
into  under  a  mutual  mistake  of  fact,  (ihat  is  to  say  under  the  belief 
that  all  the  parlies  to  those  agreements  were  entitled  to  share    in 
the  estate  and  that  there  was  no  consideration  for  them. 

The  District  Judge  before  whom  the  case  came  for  hearing 
decided,  after  consideration    of  the  evidence,  that  tht  estate  o£ 
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Qasappa  was  not  joint  bnt  separate  property,  to  which  Manisamy 
was  the  sole  heir.  Bat  he  held  tliat  bj  reason  of  certain  of  the 
agreements  whicli  have  been  mentioned  the  then  Plaintiff  was 
entitled  to  share  in  the  estate.  He  further  held  that  the  now 
Appellant  was  a  constrnctive  trustee  and  made  a  decree  againil 
him  on  that  footing. 

This  Judgment  of  the  District  Judge  was  delivered  on  the  7tfc 
July  1902,  and  on  the  19th  of  the  same  month  that  officer  sent  to 
the  Resident  a  copy  of  his  Judgment,  together  with  a  report, 
(which  was  treated  in  India  as  a  confidential  document  and  not 
disclosed  to  the  Appellant},  in  which  he  cuniinented  upon  ihe  action 
of  the  now  Appellant,  and  recommended  that  proceedings  should 
be  taken  againist  him  on  the  ground  of  professional  misconduct. 
The  Resident  referred  the  matter  to  the  I'ublic  Prosecutor,  who 
framed  twelve  charges  against  the  Appellant. 

While  these  charges  were  pending  both  the  now  Appellant 
and  the  administrators  appealed  to  the  Resident  against  the  Dis- 
trict J udge^s decision  of  the  7th  July  11)02.  These  appenU  were 
duly  heard,  and  on  the  25tli  July  1903  the  Resident  delivered 
Judgment  on  the  two  Appeals.  As  against  tlie  present  AppoU 
lant  he  set  aside  the  decree  of  tho  District  Judge,  holding  that  lie 
was  not  a  constructive  trustee.  The  Appeal  of  the  udmiuistralora 
he  dismissed.  He  agreed  with  the  District  Judge  that  Wnnisamy 
was  the  sole  heir  of  Basappa,  but  hu  held  also  that  the  cotnpro* 
mises  embodied  in  Exhibits  U,  X  and  Y  were  valid  and  binding. 

On  the  13th  August  1903  two  further  charges,  framed  under 
instructions  from  the  Kesideub,  were  served  upon  tho  Appellant. 
These  are  the  charges  with  which  their  Lordships  have  now  to 
deal,  nnd  they  aro  as  fullows:  — 

V18  (1).  That  you  being  at  tha  time  the  legal  adviser  of  B.  A.  Thippia  Chetty 
alias  Rachiab  Chetty,  (2)  B.  A.  Nyathia  Chetty  alias  Caikka  Uachiah,  (3)  B.  A.  Krish- 
niah  Chetty,  (4)  B.  A.  Munisubbiah  CbLtty,  (5)  13.  A.  Itachiah  Chdty,  and  (6)  B.  A.  Lak- 
Bhimiah  Chetty,  and  knowing  and  believing  at  the  time  of  ihc  execution  of  the  docu- 
ment marked  Exhibit  G  in  O.  S.  No.  908  of  lUU)  on  tho  file  of  the  Dibliict  Judge,  Civil 
and  Military  Station  of  Bangalore  (as  you  on  the  4th  July  1903  admitted  before  the 
Honourable  the  British  reiideui.  in  My^re  at  ilio  beariiig  of  your  Appeal  No.  6  of  1902) 
that  they  were  worthless  and  valueless,  did  either  wrongfully  advise  and  induce  the 
cpcectttipn  thereof  by  tho  said  parties,  or^  when  you  should  have  Advised  them  as  to 
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whftt  their  legal  riRhU  and  position  T?ould  be  after  thej  bad  executed  the  said*  Exhibit 
6,  did  allow  them  to  remain  under  the  belief  that  the  said  document  was  legal  and 
▼alid,  in  that  you  at  their  request  attested  the  same  yourself. 

"(2).  That  you  being  the  legal  adviser  of  B.  A.  Thippia  Cbetty  alias  Rachiah 
Chetty  and  B.  A.  Nyathia  Ghetty  alias  Chikka  Rachiah  Chetty,  and  being  in  the  dig- 
obarge  of  your  professional  duties,  as  such  bound  to  advise  them  as  to  the  effect  upon 
their  rights  to  the  property  of  the  deceased  Basappa  Chetty  of  the  execution  of  a  doeu- 
ment,  to  wit,  Exhibit  X  in  0.  S.  No.  968  of  1900,  on  the  file  of  the  District  Judge  of  tlie 
Civil  and  Military  Station  of  Bengalore,  did  not  give  them  the  advice  they  Wfre  entitled 
to  expect,  and  did  thereby  allow  them  to  execute  the  said  document,  Exhibit  X,  which 
you  at  the  time,  according  to  your  admission  aforesaid,  knew  and  believed  to  be 
worthless  as  a  lejially  binding  agreement.  Further,  that  you,  by  attesting  the"  ca^ 
document,  induced  your  clients  to  believe  that  it  was  legal  and  binding." 

On  the  3 1  St  August  1903  the  matter  of  the  charges  came 
before  the  resident,  when  tlie  Public  Prosecutor  applied  that  as 
the  Judgment  on  appeal  (the  Judgment  already  referred  to) 
liad  considerably  modified  the  situation,  all  the  charges  excep/t 
Nos.  13.  (1)  and  13  (2)  should  be  withdrawn;  sind,  no  objection 
being  raised,  this  was  done. 

Down  to  this  point  the  resident  was  Sir  Donald  Kobertson 
nnd'the  proceedings  had  been  before  him;  but  at  this  stage,  ap- 
parently to  meet  the  wishes  of  the  Appellant,  Sir  Donald  Hobert- 
son  left  the  matter  to  be  further  dealt  with  by  Mr.  Bourdillon, 
the  gentleman  who  was  about  to  relieve  him  as  Besident. 

The  new  Resident,  Mr.  Hourdillon,  in  due  course  proceeded 
to  inquire  into  the  two  charges  against  the  Appellant,  those  nuui- 
bered  13  (1)  and  13  (2).  He  found  those  charges  to  be  proved, 
and  on  the  19th  December  1903  he  made  the  Order  now  under 
appeal  suspending  the  Appellant  from  practice  for  four  months. 

Before  considering  the  two  present  charges  it  may  be  well 
to  make  a  few  preliminary  observations.  In  the  first  place^  it 
is  perhaps  hardly  necessary  to  point  out  that  their  Lordships 
have  nothing  to  do  with  the  twelve  original  charges,  which 
were  abandoned,  or  with  any  of  the  facts  disclosed  in  the  volumi- 
nous record  except  those  bearing  upon  the  two  charges  which 
have  been  sustained. 

Secondly,  upon  the  argument  of  the  Appenl  exception  was 
taken  to  several   portions  of  the  procedure  followed  in  this  case 
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in  India  aa  being  illegal,  or  irregalnr,  or  fairly  open  to  censnre. 
It  wns  also  objected  that  mnch  of  the  evidence  received  and 
acted  upon  by  the  Resident  investigating  the  charges  was  not 
properly  admissible. 

It  would  have  been  a  matter  for  grent  regret  if  their  Lord- 
fihips  had  been  compelled  to  disi^ose  of  such  a  case  ns  the  present 
npon  the  gronnd  of  irregularity  in  procedure^  or  improper  admis- 
aion  ot  evidence,  inst^^ad  of  upon  the  merits;  and  their  I  ordsbips 
do  not  feel  themselves  under  any  such  compulsion,  but  are,  in  their 
opinion,  able  to  do  jufltice  in  the  case  without  regard  to  the  more 
or  less  technical  questions  which  have  been  raised,  upon  which 
therefore  they  express  no  opinion. 

But  some  general  considerations  regarding  the  nature  of  the 
eTidence  adduced  and  the  use  which  has  been  made  of  it  must  be 
taken  into  account.  The  evidence  against  the  Appellant  consis- 
ted in  part  of  certain  statements  made  by  him  in  the  course  of 
argument  of  the  Appeal  in  the  case  already  mentioned.  These 
JBtatements  will  be  mentioned  later.  The  rest  of  the  evidence  con- 
aisted  of  the  records  in  the  case  already  mentioned,  and  in  some 
other  proceedingra,  put  in,  in  their  entirety. 

When  evidence  has  been  given  in  one  case  upon  the  issues 
raised  in  that  case,  examination-in*chief  and  cross-exaniination 
alike  having  been  directed  to  those  issues,  nothing  can  be  more 
dangerous  than  to  take  that  evidence  and  apply  it  in  another  case 
in,  which  other  issues  arise.  Inferences  drawn  from  that  evidence 
bearing  upon  these  latter  issues  cannot  but  be  regarded  with 
much  misgiving.  This  consideration  greatly  lessens  the  confi- 
dence which  their  Lordships  would  otherwise  have  been  disposed  to 
place  in  the  inferences  which  have  been  drawn  from  the  evidence 
by  Mr.  Boordillon.  And  this  hesitation  is  of  necesAity  increased 
when  the  inferences  drawn  by  that  oflScer  are  in  some  instances 
stronger  than,  or  even  inconsistent  with  those  drawn  from  the 
same  evidence  by  the  Judges  who  dealt  with  the  case  in  which  it 
was  given. 

The  charges  in  question  relate  to  the  two  documents  already 
mentioned  (Exhibits  Q  and  X),  and  as  to  them  certain  conclMwn' 
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of  facts  may  be  accepted.  On  the  17th  May  1899,  wbeii  Exhibit 
0  was  executed,  tlie  Appellaut  was  the  legal  adviser  both  of 
Munisamy  and  of  liis  nephews,  employed  en  behalf  of  them  all 
to  obtain  ndminlstration  and  get  in  the  estate.  Having  regard 
to  the  evidence,  and  particularly  to  the  findings  of  the  District 
Judge  and  of  Sir  Donald  Robertson,  their  Lordships  are  not  pre- 
pared to  hold  that  the  Appellant  advised  or  had  anything  to  do 
with  the  preparation  of  this  document,  but  he  certainly  attested 
its  execution.  At  the  date  of  the  execution  of  Exhibit  Xi  the 
22nd  August  1899,  the  Appellant  was  the  legal  adviser  of  tire 
sons  of  Munisamy.  It  cannot  safely  be  said  that  he  had  anything 
to  do  with  preparing  the  docuiDent,  but  he  signed  it  after  it  had 
been  executed.  With  Exhibit  Y  which  again  confirmed  the 
arrangement  embodied  in  the  earlier  agreements  the  Appellant 
has  not  been  shown  to  have  had  any  connection. 

The  origin  of  the  two  charges  in  question  is  stated  by  Sir 
Donald  l^obertons  in  a  passnge  of  his  Judgment  cited  by  Mr. 
Bourdillcn.  The  Appellant  had  appealed  to  Sir  Donald  Robertson 
against  the  decree  of  the  District  Judge  which  made  him  liable  as 
constructive  trustee. 

"  Mr.  Lubeck  at  first  oondncted  bis  own  case  btfore  me,  and  stated  tbat  he  waa 
-aware  that  Exhibits  O  and  X  were  invalid,  but  that  he  Signed  tbem  xnertily  because 
he  was  asked  to  do  so.  I  find  it  difficult  to  deEcribe  in  suitable  language  the  proceed* 
ings  o!  an  advocate  who  not  only  allows  his  clients,  who  were,  it  must  be  remomberad, 
under  an  agreement  to  remunerate  him  on  a  very  handsome  scale,  to  sign  what  he 
believed  to  be  (as  he  now  candidly  and  almost  exultantly  admits)  worthless  documents 
(G  and  X)  but  further  attests  them  himself.  He  desires,  I  understand,  to  obtain 
shelter  behind  the  plea  that  Exhibit  VV  was  no  longer  in  force  qua  the  Plaintiff,  De- 
fendants 5  and  6,  when  Exhibit  X  was  executed.  But  this  argument  can  have  no 
avail  as  regards  Exhibit  G,  dated  17th  May  1899,  at  which  time  Exhibit  K  was 
operative.  Even  if  it  be  urged  that  Exhibits  G  and  X  could  not  operate  to  the  ulti- 
mate detriment  of  the  legal  rights  of  Defendants  3  and  4  from  whom  he  had  taken 
a  Sfparate  agreement  (Exhibit  W),  he  must  have  known  that  these  documents  farther- 
ed the  chances  of  embroiling  his  clients  in  litigation I  hold  that  Mr.  Lubeck,  as 

he  admits,  knew  perfectly  well  that  logMly  the  parties  other  than  Munisamy  had  no 
claim  outside  the  agreements,  and  also  that  the  latter  irrevocably  committed  his 
clients." 

From  Sir  Donald  Robertson^s  note  it  would  seem  that  the 
Appellant  gave  as  a  reason  for  haviog  thought  those  agreements 
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to  be  void  Uiat  they  were  nuda  pacta,  meaning  apparently  without 
consideration.  Upon  the  basis  of  these  admissions  the  present 
charges  were  framed. 

Their  Lordships  agree  with  Sir  Donald  Bobertson  and  llr. 
Boordillon  that  the  explanations  given  by  the  Appellant  of  his 
action  in  connection  with  Exhibits  O  and  X  show  a  defective  ap- 
preciation of  the  duties  of  a  legal  adviser.  The  view  expressed 
by  him  seems  to  be  that  a  professional  man  acting  for  clienU, 
and  taking  part  in  connection  with  the  execation  of  a  compro- 
mise directly  arising  oat  of  the  matter  in  which  he  is  employed, 
is  not  boand  to  warn  his  clients  if  they  are  acting  in  ignorance 
of  the  nature  of  what  they  are  doing  while  he  is  in  a  position 
to  inform  them,  or  under  a  mistake  as  to  their  rights  which  be 
could  correct,  unless  expressly  asked  by  them  on  the  subject. 
Their  Lordships  think  Sir  Donald  Kobertson  was  abundantly 
justified  in  expressing  his  disapproval  of  such  a  view.  But  their 
Lordships  are  cnlled  upon  to  deal  not  with  views  expressed  as 
to  professional  duty,  however  lax,  but  with  charges  of  actual 
misconduct. 

It  is  clear  from  the  passage  already  cited  from  Sir  Donald 
Robertson^s  Judgment  that  he  had  present  to  his  mind  two  per- 
.  fectly  distinct,  and  indeed  scarcely  consistent,  views,  either  of 
which  might  be  taken  of  the  Appellant's  conduct.  The  firsts 
based  entirely  on  his  own  admission,  is  that  he  knew  Exhibits  6 
and  X  to  be  invalid,  and  allowed  his  clients  to  execute  them 
without  warning  them  that  this  was  so.  The  second  view,  based 
in  part  upon  other  evidence,  is  that  the  Appellant  knew  that 
Munisamy,  and  his  eons  after  him,  were  alone  entitled  to  Bas- 
appals  estate,  and  yet  allowed  those  persons  by  the  compromise 
to  give  away  a  part  of  their  rights  to  the  other  parties. 

The  formal  charges  drawn  up  seem  to  be  iaten«'od  to  embody 
the  first  view  only.  But  in  the  Order  now  under  appeal  Mr. 
Bourdillon  considers  both  views,  and  his  condemnation  of  the 
Appellant  seems,  if  their  Lordships  rightly  understand  it,  to  be 
based  upon  both.    Their  Iiordshipa  thiak  it  right,    therefore,  to 
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consider  both  these  aspects   of  the  case,  but  thoy  are  perfectly 
distinct,  and  should  be  considered  separately. 

The  first  aspect  of  the  charges  then  is,  that  the  Appellant 
knew  the  two  agreements  G  and  X  to  be  invalid,  and  yet  allowed^ 
his  clients  to  execute  them.  But  tl:ey  were  not  invalid.  The 
same  Judgment  of  Sir  Donald  Robertson,  in  which  these  charges 
had  their  origin,  established  their  validity.  In  substance,  the 
case  is  thi^  :  The  Appellant  admitted  before  Sir  Donald  Bobert- 
son  that  he  thought  at  the  time  that  the  agreements  Q  and  X 
were  invalid  in  Law.  That  was  a  matter  of  opinion.  The  opi« 
nion  he  says  he  held  proved  to  be  wrong,  but  at  lonst  as  regards 
the  agreement  0,  the  question  was  so  far  doubtful  that  the 
District  Judge  thought  one  way,  and  Sir  Donald  Robertson  on 
Appeal  the  other.  The  question  is  whether,  in  allowing  his 
clients  to  execute  the  documents  under  these  circumstances,  the 
Appellant  was  guilty  of  such  professional  misconduct,  as  justly 
to  call  for  punishment.  Their  Lordships  think  that  the  charges, 
viewed  in  this  aspect,  have  not  been  established. 

The  other  aspect  of  the  case  is  that  the  Appellant,  knowing 
Muuisamy  t<i  have  been  the  sole  heir  of  Basappa  allowed  him, 
and  his  sons  after  him,  to  compromise  upon  the  footing  that 
other  people  had  equal  claims.  Such  a  charge  involves  of  course 
two  things  ;  that  the  Appellant  knew  the  rights  of  the  parties^ 
and  that  his  clients  did  not  know  them,  or  did  not  intelligently 
and  deliberately  realise  them. 

If  it  had  been  necessary  for  their  Loi*dships  to  decide,  for 
the  first  time,  at  what  moment  the  Appellant  or  anybody  else 
could  safely  be  said  to  have  known  who  succeeded  by  inheritance 
to  the  estate  of  Basappa,  they  would  have  thought  the  point  a 
difficuU  one.  It  depended  entirely  upon  the  question  of  fact 
whether  Basappa  died  joint  or  separate  in  estate.  Different 
views  were  put  forward  from  time  to  time  to  meet  the  tactical 
exigencies  arising  from  the  shifting  phases  of  the  conflict;  and 
the  question  was  the  subject  of  litigation  down  to  the  decision 
of  the  civil  case  already  mentioned,  by  the  District  Judge  on 
the  7tfa  July  1902,  and  by  Sir  Donald  F%obertson  on   Appeal   on 
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the  25th  July  1903.  But  Sir  Donald  Robertson  in  tbat  Jadg- 
ment  expreBses  a  decided  opinion  tbat  the  actual  legal  righti  of 
the  parties  were  quite  well  known  before  Exhibit  G  or  Kxbibifc 
X  was  executed.  Mr.  Bourdillon  tbiuks  so  too.  And  tbey  are 
very  probably  right.  But  if  so  there  is  nothing  to  show  that 
the  Appellant  had  any  knowledge  or  means  of  knowledge  which 
I^is  clients  did  not  possess ;  and  nothing  can  be  more  emphatio 
than  the  findings  of  Sir  Donald  Robertson  that  Munisamy,  and 
his  sons  after  him,  were  fully  aware  of  their  legal  position,  and 
deliberately  accepted  the  compromise  to  avoid  family  quar- 
rels.    A  few  passnges  from  his  Judgment  mny  be  cited  :— 

•'  The  pirtl«s  really  wifhtd  to  cff t  ct  a  compromise  whatever  may  have  been  tbe 
iirict  legal  right" 

"  The  intention  of  Munisamy  (and  his  sors  after  him)  was  cotUe  qtu  coute  to  com- 
promiM,  notwithstanding  that  hii  legal  right  to  the  property  was  unassailable." 

••  He  (Muiiisamy)  recognized,  I  boli«ve,  that  it  would  be  battr  to  arrange  matters 
in  a  friendly  manner  with  his  relations  rather  than  run  the  risk  of  estrai  ging  binwlf 
from  the  rest  of  the  family  and  possibly  also  of  having  to  incur  costly  litigation ; 
unfortunat4>ly  hit  sous,  though  at  first  following  their  father's  wiso  example,  eyentually 
determined,  emboldened  probably  by  the  cmii.ent  legal  advice  to  which  the  Advocate- 
General  olluded,  to  set  up  the  exclusive  claim  which,  apart  from  be  family  settltfinoiit 
and  compromise  effected  by  G,  X  and  Y,  the  law  would  allow.  I  say  unfortunat.lj, 
becauee  as  I  have  already  remarked  the  tfftct  of  litigation  must  noccsiaiiljr  bo  lo 
squander  the  estate." 

**That  Munisamy  was  ignorant  of  his  legal  rights  appsars  lo  mj  incredible." 

Ill  accordance  >Yitb  these  views  Sir  Donald  Ilebertsoii  decid- 
ed, in  the  ca«e  before  him,  that  Mtinisamy  and  liis  sons  were  not 
nnder  any  mistake  wlien  tliey  entered  into  the  n^reeinents  G  antl 
X.  And  in  entire  consistency  with  ihis,  the  charges  frnmed 
nnder  the  instraciions  of  Sir  DonnM  Robertson  were  not  drawn 
with  reference  to  the  aspect  of  the  case  now  under  consideration. 
In  their  Lordships'  opinion  tbe  chnrgps  looked  at  in  that  li.ht 
cannot  be  sustained. 

Their  Lordships  will  humbly  advise  Uis  Majesty  that  the 
Order  appealed  against  should  be  set  aside. 
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THI  XMPRROB  V.  0.  BAJLINQAM, 
(1  N.  L.  B.,  163.) 

IN  THE  COURT  OF  JUDICIAL  COMMISSIONER  AT 

NAGPUU. 

Aug.  23      [CBIMINAL  REVISION  No.  192  op   1905.]  1906. 

Present  :^S.  Ismay,  Esquire,  i.  c.  s.,  c.  s.  i.,  Judicial  CommisaioDer, 

Central  Provinces. 

Thb  emperor  v.  G.  RAJLINGAM. 

Stamp  Act  (II  of  1899;,  S.  62— Bccetp^  of  unstamped  insirument^AbetmcfU. 

Tho  mero  receipt  of  an  unstamped  instrument  does  not  constitute  abetment  of  any 
offence. 

TilK  petitioner  lias  been  convicted  of  nbetting  an  offence 
nndersection  62  of  the  Indian  Stamp  Act,  1899,  the  only  evidence 
against  him  being  to  the  effect  thut  he  received  a  promissory  note 
executed  on  plain  paper  in  his  favour.  lie  has  been  fined  tea 
rupees  by  a  Mngistrate  of  the  first  class. 

I  am  clearly  of  opinion  that  the  conviction  is  bad  in  law. 
If  a  promissory  note  is  not  duly  stamped  it  is  the  person  who 
ninkes  it,  not  tlie  person  in  whose  favour  it  is  mode,  who  commits 
an  offence,  Queen  v.  Nodi  Chand  Poddar  (I),  Queen  v.  Ghtdutn 
Unssain  iSalieb  (2),  and  Queen- Empress  v,  Nihal  Chand  i3).  As  re- 
marked in  Empress  v.  Janki  (4)  it  is  not  abetment  of  the  execution 
of  an  unstamped  instrument  to  receive  it,  any  more  than  accept- 
ance of  stolen  property  is  abetment  of  theft.  Tiiis  last  ruling  was 
concurred  in  by  my  learned  predecessor  in  Empress  v.  Bansidhur 
[b  ,  but  was  distinguished  upon  grounds  whicli  do  not  apply  to 
the  present  case. 

The  finding  and  sentence  are  set  aside.     'J  he  fine,  if  realized, 
will  be  refunded. 

Counsel  for  the  applicant — Mr.  3/.  K.  Padhyf^  Pleader. 

(1)  2i  W.  R.  Cr,  1         (2)  I.  L.  R,  7  Mad.,  71.        (8)  I.  L.  R.,  20  AU.,  440, 
(4)  I  L.  R.,  7  Rom.,  82.        (5)  10  C.  P.  L.  R.,  Cr.,  I 
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BHAtSWAH  DAS  V.  THI  KMPIBOI. 

(2  All  L.  J.,  718.) 

IN  THE  UIQH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

May  5         [CRIMINAL  REVISION  No.  119  or  1903.]         1905. 

Present : — Mr.  Justice  Knox. 

BHAQWAN  DAS  v.  Thb  EMPEROR. 

Indian  Pinal  Code  (Ad  XL  V  of  I860),  seaiom  ill,  ^ll'-aUempt  at  cheaHng. 

Whtre  the  evidence  MUbliBhed  the  fact  thftt  the  accosed  informed  an  Octroi 
Superintendent  that  there  were  16  maunds  of  an  article  in  a  cart,  trhereas  there  were 
only  6,  and  by  Ihii  act  he  induced  the  Superintendent  to  grant  him  a  refund  of  the 
daty  on  16  maunds  of  the  article  instead  of  6  mannds,  and  where  this  was  disooTered 
before  any  money  was  paid  to  the  accused ;  held,  that  the  accused  was  guilty  of  an 
akttempt  at  cheating  nnder  section  417  read  with  section  511  of  of  the  Indian  Penal 
Code.  Q.'E.  V.  DJwndi,  I.  L.  B.,  8  AIL,  304 ;  In  re  MacCrea,  I.  L.  R,  15  AIL,  173,  and 
810  referred  to. 

Application  for  revmon  of  an  order  of  A.  Sabonadiere,  Esq, 
Sessions  Judge  of  Jhausi,  affirming  an  order  of  P.  B.  Warbar- 
ton,  Esq,  Magistrate,  1st  Class,  of  Jhansi. 

One  Dbire  had  purchased  some  dutiable  articles  in  the  town 
of  .Uiansi  and  was  removing  them  to  a  place  outside  Municipal 
bojndaries.  He  was  entitled  to  obtain  a  refund  of  the  octroi 
duty  already  paid  on  those  articles,  lie  took  the  usual  steps  to 
get  the  refund,  but  Ue  employed  Bhagwan  Das  as  an  agent,  aod 
with  his  help  got  the  usual  statement  written  out  on  a  printed 
form  of  the  nature  of  the  goods  to  be  exported.  Among  the  goods 
^ere  six  maunds  of  sugar.  The  cart  with  the  goods  was  produced 
before  the  Member  of  the  Municipal  Board  in  cliargo  of  Octroi 
for  verification,  and  he  verified  the  cart*load  and  signed  the  form 
without  the  other  columns  being  filled  in.  One  of  the  columns 
in  question  is  to  be  filled  in  with  the  amount  of  duty  repayable  on 
account  of  the  export.  The  form  sii^ned  in  blank  was  presented 
to  a  Municipal  clerk,  and  he,  finding  that  IG  maunds  of  sugar 
had  been  entered,  filled  in  as  repnyable  the  amount  of  duty  levied 
on  that  quantity,  the  cart  was  accompanied  to  the  barrier  by  a 
brother  of  Bhagwan  Das.  There  the  deficiency  in  the  quantity  of 
sugar  was  discovered  by  the  out«poat  clerk  and  the  cart  was  do- 
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tained,  the  olerk  refusing  to  certify  for  more  than  G  maunds.  This 
led  to  an  inquiry  in  the  course  of  which  Bhngwan  Dns  stated  to 
the  Octroi  Superintendent,  Wilayat  Husain,  that  16  maunds  of 
sugar  had  been  loaded  and  exported  in  Dhire's  cart. 

On  these  facts  Bhagwan  Dns   was   tried   and   convicted    of 
Attempting  to  cheat  the  Municipality. 

Saiya  Chandra  Mtiherji^  for  the  applica»  t. 
W.  K.  Porter^  for  the  Crown. 

The  following  Judgment  was  delivered  by 

Knox^  J.— i  have  gone  through  the  evidence  in  this  case 
and  consider  the  conviction  and  sentence  passed  by  the  Magistrate 
of  first  class  were  the  right  and  proper  conviction  and  sentence. 
The  evidence  establishes  fully  the  fact  that  Bhagwan  Das  the 
applicant,  did  inform  Wilayat  Uusain,  Octroi  Superintendent,  that 
there  were  16  maunds  of  sugar  in  the  cart,  whereas  there  wera 
only  6,  and  by  this  act  he  attempted  to  deceive  Wilayat  Husaio 
and  to  induce  him  to  grant  a  refund  on  16  maunds  of  surar 
instead  of  upon  6  maunds  of  sugar.  The  case  upon  which 
reb'aiice  has  been  placed  both  in  this  Court  and  in  the  Court  below, 
Queen- iimpress  v.  Dhondi  (I)  need  no  lontjer  present  any  diflSculty. 
The  law  regarding  acts  necessary  to  constitute  attempts  has  been 
laid  down  by  a  Division  Bench  of  this  Court.  In  the  maitef  of  the 
pp.tition  of  B,  MncCrea.  (2).  The  view  so  taken  has  been  approved 
by  the  Privy  Council  as  will  be  seen  by  referring  to  page  810  (8) 
of  the  same  volume.  I  do  not  consider  the  sentence  under  the 
circumstances  too  severe.  The  conviction  will  be  altered  to  a 
conviction  under  section  417  read  with  section  511  of  the  Indian 
Penal  Code,  and  the  sentence  will  remain  unchanged. 

(1)  [1886]  I.  L.  R..  8  All,  304.  (2)  [1893]  I,  L.  R.,  15  AU.,  173. 

(3)  [1893]  I.  L.  R.,  16  All,  810. 
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THI  KMPBROS   V.    INAM-ULLAH. 

(3  All  L.  /.,  675;  35  Jll.  W.  N.  238.) 
IN  THE  HIGH  COUKT  OF  JODICATaRE  AT  ALLAHABAD. 
Aug.  11      [CRIMINAL  REVISION  No.  285  of  1905.]         1905. 
Pre$mi : — Mr.  Jastioe  Banerji  and  Mr.  Jostioo  Richards. 

TflR  EMPEUOR  v.  INAM-ULLAH. 

Criminal  Procedure  Codi,  «.  403  and  iS9—AiUrefoi$  acquit^  Beviiion^Prndimg 
trial—Diiontion  of  Court— Quashing  a  pro$ecution, 

Inam-olUh  and  others  w^n  charged  before  a  Gouri  of  SeeBion  with  offencM 
ialllfig  within  seciiou  467  ruad  with  seoiioa  114  of  the  lodiao  Peual  Code.  Theie 
oileiicM  were  alleged  to  have  been  committed  in  respect  of  the  forgery  of  six  doou- 
meaii,  and  the  ciroumstaDces  alleged  by  the  prosecution  were  such  that  ihe  forgery 
o)  all  the  dz  documents  ccnstituted  one  and  the  same  transection.  Inam-uU&k  wss 
iq^ifically  charged  in  respect  of  three  ODly  out  of  ihe  six  documrnis  allrgrd  lo 
have  been  forged.  All  the  accused  were  convicted  by  the  Sessions  Judge,  but  on  sp- 
peal  Inam-ullah  was  acquitted  by  the  High   Court.    Subsequently  frtsh  proceedisgi 

'  were  set  on  foot  by  the  District  Magistrate  against  Inam-ullah  in  respect  of  the 
three  documents  which  had  not  formed  the  subjicts  cf  charges  against  him  at  the 
prtfiotti  trial.  Held  on  application  by  Inam-ullah  to  the  High  Court  to  quash  theM 
proceedings  that  the  applicant  was  cot  entitled  as  a  matter  of  law  to  the  benefit 

*  of  seiB*ion  403  of  the  Code  of  Criminal  Procedure ;  but  the  circumstances  of  the  case 
were  iuch  that  it  was  inexpedient  that  any  further  proceedings  in  respect  of  the 
iorgery  of  the  six  documents  in  question  should  bo  taken  against  the  applicant. 

The  facts  of  this  case  sufficiently  appear  from  ihe  judgment 
of  the  Coart. 

AUtoitj  Boys  and  Malcomson^  for  the  applicant. 

The  Assistant  liovernment  Advocate  (rorter),  for  the  Crown. 

BanorJI  and  Rlohards,  JJ.— This  is  an  application  by 
Kay  of  revision  of  thw  order  of  the  Joint  Magistrate  of  Bareilly, 
dated  the  12th  May  189f>,  which  has  been  affirmed  by  the  Sessions 
Judge.  The  application  to  the  Joint  Magistrate  was  an  application 
to  stay  certain  proceedings  against  the  accused  or  to  make  such 
other  order  as  under  the  circumstances  he  should  think  fit.  The 
circumstances  of  the  case  are  a  little  peculiar.  It  appears  that 
Inam-uUah,  the  applicant  before  us,  was  a  zamindar  who  had  had 
certain  disputes  with  some  of  his  tenants.  Six  documents  (bonds) 
were  drawn  up  by  which  the  tenants  purported  to  acknowledge 
themselves  liable  to  Tajammul  tlusain,  a  servant  of  Inam-uHali. 
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Five  of  these  documenis  became  the  subject  matter  of  a  prosecu- 
tion under  section  467  read  with  section  114  of  the  Indian  Penal 
Code.  It  was  alleged  as  the  cas^  for  the  prosecution  in  that  case 
that  Inam-ullah  instigated  the  fabrication  of  these  six  documents, 
and  that  the  name  of  his  servant,  Tajammul  Husain,  was  merely 
used  as  a  device  to  save  himself  and  divert  suspicion.  There 
were  a  number  of  other  persona  charged  with  the  commission 
of  the  offence  of  forgery  and  abetment  of  forgery  of  these  docu- 
ments. At  the  trial,  charges  in  respect  of  five  out  of  the  six 
documents  were  framed — three  against  Inam-ullah  and  two  against 
one  Maqbul  Husain.  This  trial  resulted  in  the  conviction 
of  all  the  persons  accused,  including  Inam-ullah.  It  is  quite 
clear  that  throughout  the  prosecution,  the  accused  and  the  Judge 
treated  the  offences  as  being  one  single  transaction,  as  in  fact 
they  were.  The  Court  dealt  with  the  whole  six  documents.  The 
evidence  for  the  prosecution  clearly  shows  that  the  whole  six 
documents  were  in  fact  fabricated  at  one  and  the  same  time. 
The  accused  were  sentenced  as  for  one  single  offence.  The 
decision  of  the  Sessions  Judge  convicting  the  accused  came  up 
on  appeal  to  the  High  Court,  and  then  again  it  is  quite  clear 
from  the  judgment  of  the  learned  Judge  that  he  (without  any 
objection  being  taken)  dealt  with  the  whole  case  and  all  the  six 
documents  as  involving  and  being  one  single  transaction,  lie, 
however,  after  consideration  of  the  evidence  allowed  the  appeal 
of  Inam-ullah  and  acquitted  him  of  the  offences  with  which  he 
had  been  charged  and  of  which  he  had  been  convicted  by  the 
Sessions  Judge.  . 

A  prosecution  has  now  been  instituted  against  Inam-ullah 
for  a  like  offence,  the  only  difference  being  that  he  is  charged 
in  respect  of  the  particular  documents  which  were  not  includ- 
ed in  the  charges  framed  against  him  in  the  previous  trial.  It 
waJ^  on  the  institution  of  this  last  mentioned  prosecution  that  the 
application  for  di?continuance  of  the  proceedings  was  made  to 
the  Joint  Magistrate,  and  it  is  the  order  on  this  application 
which  the  applicant  asks  us  to  revise, 

Mr*  Ro88  Alston^  who  appears  for  the  applicant,  has  argued 
two  points.    He  says  in  the  first  instance  that  under  section  403 
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of  the  Code  of  Criminal  Procedare,  the  applicant  is  not  liable 
to  "be  tried  again,  he  having  been  tried  and  acquitted  in  the 
previous  trial.  The  second  part  of  his  argument  is  that  if  section 
403  does  not  apply  owing  to  the  technical  fact  that  no  charges 
were  framed  at  the  previous  trial  in  respect  of  the  three  documents 
in  respect  of  which  he  is  now  being  prosecuted,  he  is  nevertheless 
entirely  within  the  spirit  and  the  principle  involved  and  set 
forth  in  section  403  ;  and  accordingly  he  asks  us  that,  in  exercise 
oiE  the  powers  conferred  on  the  High  Court,  under  section  439 
of  the  Code  of  Criminal  Procedure,  this  Court  should  carry  out 
the  principle  of  section  403  and  prevent  what  is  in  effect  a  second 
trial  of  the  applicant  for  the  same  offences.  Having  regard  to 
the  fact  that  the  applicant  might  have  been  tried  in  respect  of 
all  these  documents  in  the  one  trial,  and  that  charges  were  not 
framed  in  respect  of  all  these  documents  under  section  235  of 
the  Code  of  Criminal  Procedure,  we  consider,  that  the  applicant 
is  certainly  technically  liable  to  be  tried  a  second  time  and 
cannot  plead  in  bar  of  the  present  prosecution  that  he  has  already 
been  acquitted.  Section  403,  sub-section  (2),  as  pointed  oat  in 
the  course  of  the  argument,  provides  that  *^  a  person  acqaitted 
or  convicted  of  any  offence  may  be  afterwards  tried  for  any  dis- 
tinct offeuce  for  which  a  separate  charge  might  have  been  made 
against  him  on  the  former  trial  under  section  285,  sub- 
section (1)." 

On  the  second  part  of  Mr.  AUton^s  arguments  we  agree  with 
him  that  the  fabrication  of  all  these  documents  as  alleged  by  the 
prosecution  was  in  fact  one  single  transaction.  We  are  also  satis- 
fied that  the  Judge,  the  prosecution  and  the  accused  in  the 
previous  trial  treated  the  matter  as  one  transaction.  If  it  were 
necessary,  we  could  refer  to  a  number  of  passages  in  the  judg- 
ment from  which  this  clearly  appears.  It  is  sufficient  to  refer 
to  the  order  of  the  Sessions  Judge  where  he  sentences  Inam-ullah 
to  ten  years*  rigorous  imprisonment  in  respect  of  the  three  charges 
that  were  then  framed.  This  being  so,  and  it  being  conceded  that 
if  charges  had  been  framed  in  respect  of  all  the  six  documents  in 
the  first  trial,  no  second  trial  could  have  taken  place,  we  think  that 
no  second  trial  should  now  take  place,  notwithstanding  that  t^ere 
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is  no  legal  bar.  The  power  under  section  439  oaght,  no  doubt, 
to  be  exercised  by  this  Court  with  great  care,  and  certainly  with 
regard  to  pending  trials  it  is  only  in  most  exceptional  oases  thi^t 
the  power  should  be  exercised.  However,  in  the  present  case^  if 
we  are  to  exercise  our  powers  at  all  we  should  do  so  at  once,  and 
we  accordingly  think  that  under  all  the  circumstances  of  this 
case  we  should  now  order  that  no  further  proceedings  shall  lie 
taken.  We  accordingly  set  aside  the  order  of  the  Joint  Magis- 
trate and  the  Sessions  Judge  of  which  the  applicant  complains, 
quash  the  prosecution  now  pending  against  the  applicant,  anH 
direct  that  it  shall  be  discontinued.  If  the  applicant  is  on  bail, 
his  bail  shall  be  discharged. 

(S  AU.  L.  J.,  676',  25  All.  W.  N.,  S53.) 

IN  THE  HIGH  COURT  OP  JUDICATURE  AT  ALLAHABAD. 

Aug.  17      [CRIMINAL  REVISION  No.  183  of  1903.]         1805. 

Present :— Mr,  Justice  Knox. 

KAMTA  NATH  v.  Thi  MUNICIPAL  BOARD  of  Allahabad. 

Ad  (Local)  No,  I  of  1900  (N.  W,  P.  and  Oudh  Municipalities  Act),  ss,  8,  87— afttni- 
Upal  Board— 'Bye-laws— Interpretation  of  Statutes, 

Where  a  rule  framed  by  a  Municipal  Board  forbade  tbe  **  erection  or  re-erection 
of  any  building  '*  in  the  civil  station  except  with  the  previous  sanction  of  the  Board, 
it  was  held  that  such  prohibition  could  not  apply  to  the  inclosing  by  means  of  a  can- 
Tas  screen  of  a  certain  space  adjoining  a  house. 

By  a  rule  framed   under   the   provisions   of  section  87  (2)  of 
the  North- Western  Provinoes  and  Oudh  Municipalities  Act,  1900, 

confirmed  by  the  Local  Government  by  Q,  0.  No  xi^-423C '  ^^^^^ 
the  14th  o£  November  1901,  the  Municipal  Board  of  Allahabad 
forbade  the  '^erection  or  re-erection  of  any  building''  in  the  civil 
station  except  with  the  previous  sanotion  of  the  Board,  and 
the  breach  of  such  rule  was  made  punishable  by  a  fine  not  exceed- 
ing Ks.  50.  One  Kamta  Nath,  the  occupier  of  a  house  in  the 
civil  station  of  Allahabad,  enclosed,  by  means  of  kanauts  or  can- 
vas screens,  a  small  piece  of  ground  adjoining  this  house,  without 
obtaining  permission  from  the  Board  to  do  so.  For  this  he  was 
prosecuted  on  the  oomplaint  of  the   Board,  and  on  trial  by  the 
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Joint  Magistrate  of  Allaliabad  v^as  convicted  of  a  breach  ofilie 
rule  above  referred  to  and  fined  Rs.  10.  From  this  conviction 
and  sentence  Kamta  Nath  applied  in  revision  to  the  High  Court. 

Colvtn  and  Durga  Charan  Banerji^  for  the  applicant. 

The  Officiating  Government  Advocate  (WaUach)^  for  the  Hum- 
cipal  Board. 

KllOXy  J.--Baba  Kamta  Nath  has  been  convicted  of  an 
ofEenoe  under  a  rule  made  by  the  Municipal  Board  of  Allahabad  in 
pursuance  of  powers  which  the  Board  conceive  have  been  given 
them  under  Act  No.  1  of  11)00  :  be  has  been  Pentenced  to  pay  a 
fine  of  Rs.  10.  The  rule  against  which  he  has  offended  is  amid 
which  the  Municipal  Board  passed  under  clause  |2)  of  section  87 
of  the  above-named  Act.  The  rule  was  confirmed  by  the  Local 
Government.  It  runs  as  follows:  — "The  Municipal  Board  of -Allah- 
abad hereby  requires,  with  reference  to  clause  (6)  of  section  87 
of  the  North- Western  Provinces  and  Oudh  Municipalities  Act, 
1900,  that  its  previous  sanction  be  obtained  to  the  erection  or 
re-erection  of  any  building  in  the  civil  station."  I  am  asked  to 
revise  the  conviction  and  sentence  on  the  following  grounds  :  first, 
that  no  offence  has  been  committed  and  that  the  learned  Magis- 
trate  has  put  a  wrong  construction  on  the  words  'erect  or  re-erect 
any  building,'  and,  secondly,  that  if  the  rule  is  capable  of  tlii'J 
construction  it  is  a  rule  which  the  Municipal  noar»i  had  no  power 
to  pass  under  any  provision  given  them  under  the  statute.  Jiiese 
two  objectiuus  I  propose  to  consider  together.  Section  87  of  Act 
No.  I  of  1900  authorizes  a  Municipal  Board  to  require  a  person 
who  intends  to  erect  or  re-erect  any  building  to  submit  before 
such  erection  or  re-erection  a  suflBcieut  plan  or  specification  of  the 
building  which  he  so  intends  to  erect  or  re-erect  together  with  a 
site,  plan  and  other  reasonable  details. 

The  expression  'erect  or  re-erect  any  building'  has  been  de- 
fined in  the  Act  i^Vide  section  3,  clause  9.  The  prosecntiou 
contend  that  the  case  falls  within  bub-di vision  Id]  of  section  (3), 
clause  (9),  and  that  by  adding  certain  structures  to  his  building 
Kanita  Nath  has  erected  a  building  without  first  obtaining  the 
' -sanction  required  by   the   rule  confirmed  by  th'e  Local  Govern. 
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ment  under  date  the  I4th  November  1900.  Ti.e  strncture  which 
Kamta  Nath  has  erected  is  tlius  described  in  the  JudgmenI::— 
^^Babu  Kamta  Nath  has  enclosed  a  small  space  adjacent  to  his' 
bungalow  bj  means  oE  kanants  or  canvas  screens.  I  cannot  find 
whether  the  space  so  inclosed  has  been  roofed  in  in  any  way,  but 
the  question  whether  it  has  been  so  roofed  or  not  does  not  affect 
my  decision.'* 

Act  No.  I  of  1900  is  an  Act  passed  by  the  Local  Government, 
It  is  an  Act  which  in  many  of  its  provisions,  and  specially  in  the 
provision  which  I  have  to  consider,  encroaches  on  tlie  rights  of 
tlie  subject  as  regards  property.  The  recognized  rule  of  inter- 
pretation in  such  a  case  is  that  any  words  contained  in  it  should 
be  interpreted  if  possible  so  as  to  respect  such  rights — See  Hough 
V.  Windus  (\2  Q.  B.  D,  24+).  "-U  is  presumed"  (I  quote  from 
Maxwell  on  the  Interpretation  of  Statutes,  3id  Edition,  at  p. 
899)i  where  the  objects  of  the  Act  do  not  obviously  imply  such 
an  intention,  that  the  Legislature  does  not  desire  to  confiscate 
the  property  or  to  encroach  upon  the  rights  of  persons  ;  and  ik 
is  therefore  expected  that,  if  such  be  its  intention,  it  will  mani- 
fest it  plainly,  if  not  in  express  words,  at  least  by  clear  implica- 
tion  and  beyond  reasonable  doubt.  It  is  a  proper  rule  of  in- 
struction not  to  construe  an  Act  of  Parliament  as  interferini( 
with  or  injuring  persons,  rights  without  compensation  unless  one 
is  obliged  so  to  construe  it." 

Considering  section  87  of  Act  No,  1  of  1900  in  this  light  the 
first  point  to  note  is  that  this  section  does  restrict  the  natural 
rights  of  an  individual  to  erect  or  re-erect  a  building  on  land 
•  which  is  his  property.  The  words  "  erect  or  re-erect"  are  not 
without  significance  and  must  be  given  their  fnll  value  when  :I 
come  to  consider  what  is  meant  by  the  addition  of  a  structure 
to  a  building.  Is  the  enclosure  of  a  space,  as  the  prosecution 
contend,  an  "addition  of  a  structure''  to  his  building?  No  one 
would  contend  for  a  moment  that  if  Babu  Kamta  Nath  had  laid 
a  pile  of  canvas  structures  on  the  ground  he  would  thereby  have 
come  within  the  range  of  the  definition  *' erecting  a  building*" 
The  addition  aimed  at,  as  the  word  ^^  erect"  shows,  is  an  addition 
which  is  raised  into  an  upright  position   or  set   up.    Further,  if 
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the  word  **ereof  be  stadied  in    Marray's   Dictioirary    (vide  VoL 
.2,  p«  268),  it  will  be  seen  that  the  word  is  never  used  except  with 
some  idea  of  permaaenoe  attached  to  it,  and,  agreeing   with  this 
definition  of  the  word,  I  hold  that  the  a'idition  which   is   contem- 
plated in  section  3,  clause  9  (</],  is  an   addition   of  strnctures  of 
permanence  and   utility,   in  short   of  strnctures  eju9dem  generii 
with  the  words  *^  Rooms,  buildings,  out-houses.''    Each  one  of 
these  words  carries  with  it   an  idea  of  permanence  and   utility, 
which  I  fail  to  find  in  the  mere  enclosing  of  a  space  by  canras 
screens.     Again,  while  it  is  true  that  the  word  ^'  structure''  has  a 
significance  which  may  be  made  to   extend   to   any   m<is9  of  any 
material  piled  one  upon  another,  I  find  by    referring  to    \yel>ster'8 
Jnternationnl  Dictionary  (in  this  case  I   have   not   the  advantage 
of  being  able  to  refer  to  Murray)   that   while   ^^  structure"  means 
*^  that  which  is  built;  a  building,"  the    author   of   the    Dictionary 
adds  *"'  especially   a  building    of  some  size  or  magnificence  ;    an 
edifice."     It  may  be  reasonably  doubted  whether  the   Legislaturs 
did  intend  the  word  ^^  structure  "  here  to  have  exclusive  reference 
to  buildings  of  size  and  magnificence.     It  is   equally   improbable 
that  they   intended    the   word  to  refer  to  enclosures  made  by  the 
use  of  materials  such   as  canvas  screens.     To   suppose   that  the 
Legislature  intended  that  any  man  who  wished  to  enclose  a  space 
with   a   ^^  sirki  "  protection,   such  as  may  be  seon  any  day  withia 
municipal  limits  of  Allahabad  erected  for  the   shelter  of  punkah 
coolies   from   heat   or   rain,   must   before   doing    so  apply  to  the 
Slunicipal  Board  for  sanction  (and  yet  according  to  the  prosecutioa 
such  an  Act  would  be  the  erection  of  a  building  within  the  mean- 
ing of  the  Statute)  is  an  interpretation  ad  abburdum.     The  prosecu- 
tion  in  their  arguments  did  not  repudiate  such  an  interpretation : 
the  answer  made  was  that  the  Municipal  Board  could  be  trusted  to 
exercise  its  powers  with  discretion,  that  they  never  have  and  never 
would  prosecute  a  person  who  had  made  such  an  enclosure  with- 
out  pane  tion.     This   is,   however,   no  answer  at  all.     The  person 
makinor  such  an  enclosure  without  the  sanction  either  does,  ordoes 
not  commit  an   offence.     The   law-loving  citizen   is  presumed  to 
avoid  the  commission  of  offences  whether  they  be  or  be  not  follow- 
ed  np   by   a   prosecution.     If   such  enclosing   is  an   offence,  the 
person  enclosing  would  have,  every  time  he  puts  np  a  shelter  for 
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his  punkah  coolie  or  gardener,  to  go  through  the  harden  of 
applying  to  the  iMunioipal  Board  and  awniting  their  sanction  for 
a  whole  month  before  he  could  venture  to  make  the  enclosure. 
If  the  law  intended  to  restrict  the  rights  of  Municipal  citizens 
of  Allahabad  in  this  manner,  its  intention  should  have  been 
plainly  manifestpd  and  put  beyond  reasonable  doubt.  My 
attention  has  been  called  to  section  8,  clause  (8)  of  the  City 
of  Bombay  Municipal  Act  of  1888,  in  which  the  word 
*^  building ^^  is  defined  as  including  a  house,  out-house,  stable, 
shed,  hut  and  every  other  structure  whether  of  masonry, 
bricks,  wood,  mud,  metal  or  any  other  material  whatever.  |  am 
not  called  upon  to  construe  these  words— 1  only  note  that 
while  these  words  are  apparently  of  wider  extent  than  anything 
to  be  found  in  Act  No.  1  of  1900,  they  do  not  contain  reference 
to  material  of  such  tempoiary,  and,  I  might  almost  add,  flimsy 
quality  as  canvas  and  sirki.  Even  if  similar  words  were  to  be 
found  in  Act  No.  I  of  1900,  I  should,  applying  the  principle 
ejusdem  generis^  hesitate  to  make  them  include  material  of 
canvas.  Much  more  do  I  hesitate  when  I  find  the  Legislature 
making  use  of  no  such  extended  language. 

Passing  to  the  further  contention  raised  for  the  applicant, 
I  agree  that  if  the  intention  of  the  Municipality  was  to  require 
persons  who  wished  to  enclose  a  small  space  with  canvas  screens 
first  to  obtain  its  permission  ani  upon  pain  that  if  they  do  not 
obtain  it  tfaey  will  be  proceeded  against  as  offenders  under  the 
rule  above  cited,  such  a  rule,  looking  to  the  whole  scope  and  intent 
of  section  87,  was  ultra  vires. 

Section  87  empowers  the  Board  when  considering  whether 
sanction  should  be  given  to  a  building  to  direct  how  much  of  a 
free  passage  or  way  should  be  left  in  front  of  the  building, 
what  is  to  be  the  metbod  of  ventilation,  the  position  of .  the 
drains,  the  level  or  width  of  foundation.  They  are  to  refuse 
sanction  if  the  erection  would  be  prejudicial  to  the  health,  safety 
or  convenience  of  the  public  or  of  persons  residing  in  the  vicini- 
ty. They  are  empowered  to  asb  for  site  plans  with  details.  It 
is  impossible  to  suppose  that  those  who  framed  section  87  intend- 
ed it  to  apply  to  acts  such  as  the  enclosing  of  a  space  with  screens 
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of  canvas,  wliioli  mast  of  necessity  be  removed  during  the  raios 
oi  each  year.  This  would  be  the  using  of  a  Nasmjth  hammer 
to  crack  a  nut.  It  was  contended  by  the  prosecution  that  it 
would  not  be  diflBcult  to  conceive  that  the  enclosing  of  spaces 
with  canvas  screens  miglit  in  the  cold  weather  be  extended  so 
far  as  to  be  prejudicial  to  the  health,  safety,  and  convenience  of 
the  public.  This  may  be  so,  and  if  it  is,  it  is  for  the  Maricipal 
Board  to  consider  whether  such  acts  cannot  be  guarded  against 
under  more  specific  rules  made  under  soma  other  provisions  of 
Act  No.  1  of  1900. 

I  hold  that  section  87  of  the  Act  was  not  intended  to  hare 
reference  to  the  act  now  complained  of. 

I  accordingly   set   aside  the   conviction  and   sentence  and 
direct  that  the  fine  or  any  part  of  it  if  paid  be  refunded. 


(2  AIL  L.  J.,  747i  So  All.  IF.  N.,  23L) 
IN  THE  HIQU  COURT  OF  JUDICATUUR  AT  ALLAHABAD. 
Aug.  17      [CRIMINAL  REVISION  No.  237  op  1905.]        1905. 
Present  : — Mr.  Justice  Knox. 
MATHURA  KUNWAR  and  another  r.  DURGA  KUNWAR. 

CrifnincU  PtxKedure  Code^  s.  2ii— Adjournment  of  criminal  case— Reasons  for  ad- 
Joumntent. 

It  is  not  a  valid  ground  for  adjourning  a  prosecution  within  the  meaoiog  of 
seotioQ  344  of  the  Cod o  of  Criminal  Procedure  that  issues  similar  to  those  arisiDg  in 
the  Criminal  Court  are  concurrently  the  subject  of  determination  by  a  Civil  Coort 
with  the  possible  result  of  conflicting  decisions  upon  practically  the  same  evidence, 
especially  when  the  adjournment  of  the  criminal  proceedings  would  necessarily  be 
very  prolonged. 

In  this  case  one  Durga  Kanwnr  liad  prosecuted  two  persons, 
Malhura  Kunwar  and  Amir  Singrli,  upon  charges  under  section 
406  and  section  411  of  the  Indian  I'enal  (?ode.  These  prooeed- 
inga  were  instituted  on  the  llth  of  February  19i>.5,  but  previons* 
ly  to  their  institution  the  complainant  had  filed  a  civil  suit  for 
the  recovery  of  the  jewels  which  were  the  subject  matter  of  the 
criminal  charge,  and  she  obtained  a  decree  on  the  23rd  of  Feb- 
ruary 1905,     Against  this  decree  the  defendants  appealed  to  the 
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Bigh  Codrt.  They  then  applied  to  the  Magiatrate^ho  watf.  try- 
ing the  criminal  case  asking  that  proceedings  against  them  might 
be  stayed  pending  the  decision  of  their  appeal  by  the  High  Conrfc. 
This  application  was  rejected  on  the  25th  April  1905.  The  acca- 
Bed.according1y  applied  in  revision  to  the  High  Court  asking  that 
the  Magistrate's  order  might  be  set  aside  and  the  proceedings 
against  them  pending  in  that  Court  be  stayed  pending  the  deci- 
sion of  their  appeal  by  the  High  Court. 

Boys^  for  the  applicants. 

Sundar  Lal^  Malcomson  and  Mohan  Lai  Nehru,  for  the  opposite 
party. 

KnOX^f  Jm — ^his  is  an  application  for  revision  of  the  order 
of  a  first  class  Magistrate  refusing  to  stay  proceedings  in  a  case 
pending  in  his  Court  until  final  disposal  of  a  civil  appeal  in  this 
Court. 

The  criminal  proceedings  referred  to  arise  out  of  a  com* 
plaint  filed  by  one  Musammat  Durga  Kunwar  in  which  she  has 
charged  Musammat  Mathura  Kunwar  and  Chaudhry  Anvir  Singh 
with  offences  under  sections  406  and  411  of  the  Indian  Penal 
Code. 

These  proceedings  were  instituted  on  the  11th  of  February 
1905.  The  parties  charged  have  appeared  in  Court,  and  all  the 
evidence  that  the  prosecution  has  produced  has  been  recorded 
and  charges  have  been  drawn  up. 

In  1901>  Musammat  Durga  Kunwar  had  instituted  proceed- 
ings for  the  recovery  of  the  jewels  which  are  the  subject-matter 
of  the  criminal  suit  and  had  obtained  a  decree  in  her  favour  on 
the  23rd  of  February  1905. 

An  appeal  has  been  filed  in  this  Court  from  the  decree  pas- 
sed by  the  Civil  Court. 

The  main  ground  urged  in  revision  is  that  it  is  possible  that 
there  may  be  two  separate  decisions  of  this  Court  upon  evidence 
and  issues  which  are  one  and  the  same  both  in  the  criminal  and 
in  the  civil  case  and  those  decisions  may  be  at  variance  with  each 
other. 


Digiti; 


zed  by  Google 


flOO  Tsc  Crimchal  Law  Journal  Reports.         [Vol.  II 

MATHVIA  KDMWAB  V.  DUBQA  KURWAB, 

Forfcher,  tbaft  there  can  be  no  objeotion  to  the  criminal  pro- 
eeedingf  beiog  adjourned  until  the  civil  appeal  has  been  dis- 
pwed  of^  ioasmach  as  all  tlie  evidence  which  the  prosecation 
hat  produced  has  been  recorded  and  is  now  beyond  reach  of 
any  harm  either  from  tampering  with  or  death,  &c.,  of  any  of 
the  witnesses. 

The  provision  of  law  which  gives  criminal  Courts  power  to 
postpone  or  adjourn  proceedings  is  contained  in  section  344  of 
the  Code  of  Criminal  Procedure.  This  section  provides  that  a 
Court  may  by  order  in  writing  stating  the  reasons  for  its  action 
adjourn  any  inquiry  or  trial  owing  to  the  absence  of  a  witness 
or  any  other  reasonable  cause  and  for  a  reasonable  time.  Now, 
in  the  ordinary  course  of  events  the  civil  appeal  will  not  be  decid* 
ed  until  the  end  of  the  year  1907,  and  an  adjournment  which 
will  probably  be  an  adjournment  for  a  term  of  two  years  can 
hardly  be  called  an  adjournment  for  a  reasonable  time.  Again, 
an  explanation  is  attached  to  the  section  giving  one  instance  of 
what  u  a  reasonable  cause  for  remand.  That  explanition  is  of 
course  not  exhaustive,  but  it  is  instructiva  The  reasonable 
cause  as  is  shown  by  that  explanation  intended  is  some  cause 
which  will  enable  the  Court  to  have  before  it  all  the  material 
relevant  and  forthcoming  upon  which  it  can  come  to  a  decision 
whether  the  accused  has  or  has  not  committed  the  oEence  charged. 

The  decision  of  this  Court  in  the  Civil  appeal  will  not  be 
evidence  in  the  criminal  case,  and  would,  if  tendered  iu  evidence, 
be  rightly  rejected  as  inadmissible.  To  adjouru  the  hearing  of 
the  criminal  case  for  this  purpose  alone  would  not  be  a  reason* 
able  cause.  1  decline  to  interfere  and  dismiss  the  application. 
The  criminal  case  will  proceed. 
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[35  AU.  W.  /^..  355.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD, 

-Aug.  19      [CRIMINAL  REVISION  No.  403  Of  1905.]  1906. 

Fresent :— Mr.  JuBlice  Richards. 

Thb  EMPEROR  v.  CHANDA. 

Ad  No,  XLVof  1860  (Indian  Penal  Code),  s.  iQ6-'Miichief^D$finUion--Fi8hiry'^ 
draining  off  toaUrfrom  a  river  to  the  detriment  of  the  fishing  rights  therein, 

D.,  as  lessee  of  Goyernment,  held  rights  of  fishery  in  ft  pftrticular  stretch  of  riyer. 
Cf  hy  divertiog  the  water  of  that  river,  convected  the  hed  of  the  river  for  a  consider- 
able distance  into  dry  land,  or  land  with  a  very  shallow  covering  of  water  upon  it,  and 
by  so  doing  he  was  enabled  to  destroy,  and  did  destroy,  very  large  quantities  of  fish, 
both  mature  and  immature.  Held  that  when  C.  deliberately  changed  the  course  and 
condition  of  the  river  in  the  manner  described  to  the  detriment  of  D.  he  was  guilty 
of  the  offence  of  mischief  mentioned  in  section  426  of  the  Indian  Penal  Code.  Bhagi* 
ram  Dome  v.  Jbar  Dome  (I.  L.  B.,  16  Galo.»  8B8)  distinguished. 

The  facts  of  thU  case  sufficiently  appear  from  the  judgmeot 
of  the  Coart. 

Alston^  for  the  applicant. 

The  Assistant  Government  Advocate  (Porter)^  for  the  Crown* 

RlokardSy  Ja — Tkis  is  an  application  by  way  of  revision 
from  an  order  of  the  Joint  Magistrate  convicting  the  accused 
under  section  426  of  the  Indian  Penal  Code  and  fining  him  under 
that  section  Rs.  100  or  two  nonths^  rigorous  imprisonment  in 
default,  and  also  from  a  conviction  nnder  section  6,  sub-section 
8,  of  Act  No.  IV  of  1897,  and  a  fine  of  Rs.  60  or  one  month's 
simple  imprisonment  in  default.  It  appears  that  the  accused  by 
diverting  a  river  for  a  considerable  distance  entrapped  large 
quantities  of  fish  in  a  section  of  the  river.  He  so  arranged  that 
from  time  to  time  a  fresh  supply  of  fish  could  be  let  into  the 
trap.  It  appears  also  that  a  very  great  quantity' of  immature  fish 
were  destroyed  by  boys  and  beasts  of  prey  while  so  entrapped^ 
the  accused  presumably  removing  for  his  own  benefit  all  mature 
and  marketable  fish.  Two  questions  have  been  raised  by  way  of 
defence,  firstly,  that  this  was  private  water  and  that  therefore 
section  6  of  the  Fisheries  Act  does  not  apply  no  notification 
having  been  issued   by  the  Local  Government  under  sub* section 
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IT,  section  6  and,  secondly,  that  the  prosecation  cannot  be  lus- 
tained  under  section  426,  inasmuch  as  fish  or  rights  of  fishing  are 
not  **  property  **  within    the   meaning  of  section  426.     As  to  the 
first  point  it  is  admitted  by  Mr.  Porter  that  the  water   is   private 
water  and   that  no  notification  was  issued  at  the  time  of  the  com« 
mission  of  the  offence.     One  bank  of  the  river   so   far   as   fishery 
rights  are  concerned   appears  to  be  held  by  Mr.  Powell,  under 
whom  the  accused  claims,  and  the  Dehra   Dun   Fishing   Associa- 
tion is  the  lessee  of  the  fishery  rights  of  the  other  bank.    It  does 
not  appear  from  the  judgment,  nor  is  it  very  material,  but   I  am 
informed    that    the   rights  of  the  Dehra  Dun  Fishing  Association 
are  restricted  to  fishing  with  a  rod  or  line  or  at   least   that  they 
aro   not   entitled    under   the   lease  to  use  nets  or  engines  for  the 
capture  of  fish.     It  is  clear  that  the   water   is   '^private   water'' 
within   the   meaning   of  the  section,  and  therefore  the  conviction 
under  the  Fisheries  Act  must  be  set  aside.     The   other   question, 
namely,    whether   or   not   thq  accused   could  be  convicted  under 
section  426  is  one  of  some  difficulty.     Air.  Boss  Alstdii   has  cited 
the   case  of  Bhagiram  Dome  v.  Abar  Dome  (I.  L.  K.,  15  Calc,  388], 
where  it  was  held  that  fish  caught  in  a  public  river   could  not  be 
the  subjfict-matter  of  theft  under  section  378  of  the  Indian  Penal 
Code.     In  that  Case  the    accused    had    been    convirted   under  a 
number  of  sections,  including  section  426,  but  ihe  evidence  shows 
that  all  that  they  did  was  to  catch  fit»1i  with  a  net   in   a   river  in 
which    they    had  no  right  to  fish.     Tlie  learned  Judges  dealt  with 
various    sections,   including   section    4'26.     A    right    of    fishing 
although   "  property  ''  has  been  held  not  to  be  such  a  right  as  to 
be  the  subject-matter  of  a  criminal    trespass   under   section  441, 
and    the  Court   held  in  the  cnse  cited  by  Mr.  Boss  Alston  that  the 
accused  could  not  be  convicted  under  section  426.     The  facts  of 
the   present   case    are,    however,    quite   diiferent   from   the  case 
decided   in   the    Calcutta  High  Couit.     The  accused  in  t Hat  case 
did  not  in  anyway  interfere  with  the  river;  in   the   present  case 
the   accused   most  materially  interfered  with  the  river,  for  by  the 
dams  with  he  placed  above  and  below  he    practically    reduced  a 
section    to   dry    land    or   land    with   a   very  shallow  covering  of 
water  upon  it.     Under  section  425  of  the  Inc  inn    Penal   Code  a 
person,  commits  mischief  who,  knowing  that  he  is  likely  to  cause.  * 
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damage  to  any  pefaon,  causes  any  sncli  change  in  any  property 
or  in  the  situafcion  thereof  or  diminishes  its  value  or  utility  or 
affects  it  injuriously,  and  under  the  explanation  to  that  section 
it  is  not  essential  that  the  property  interfered  with  shall  belong 
to  the  person  injuriously  affeoted.  Now  it  is  qnite  clear  that 
the  river  bed  was  the  property  of  Governmont;  the  accused  caused 
a  change  in  the  river,  and  he  must  have  known  that  the  alt^ra^ 
tion  of  the  river  and  the  destruction  of  thousands  of  fish,  mature 
and  immature,  caused  thereby  would  injuriously  affect  the  Dehra 
Dun  Fishing  Association.  I  accordingly  think  that  when  ho 
deliberately  changed  the  course  and  condition  of  the  river  he 
wns  guilty  of  the  offence  mentioned  in  section  426  of  the  Indian 
Tenal  Code.  I  accordingly  set  aside  so  much  of  the  Magistrate's 
order  as  convicted  the  accused  under  section  6  of  the  Fisheries 
Act,  and  also  so  much  of  the  said  order  as  imposes  a  fine  under 
that  section,  and  I  confirm  the  conviction  and  sentence  under 
section  426  of  the  Indian  Penal  Code. 


(25  All.  W.  N.,  856.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Sep.  7       [CRIMINAL  REFERENCE  No.  446  of  1905.]       190S* 

Present  :— Ur.  Justice  Richards. 

IIATUURA  PRASAD  v.  BASANT  LAL. 

Criminal  Procedure  Code,  section  Sii^Adjoumment  of  criminal  case—Power  of 
Court  to  order  costs  of  the  day  to  be  paid  by  the  party  for  whose  benefit  an  adjournment  is 
granted, 

Hdd  that  a  Magistrate  in  griniiDg  au  adjournment  under  ih^  provisions  of  section 
814  is  competent  under  the  same  section  to  order  the  costs  of  the  day  to  be  paid  by 
the  party  in  whose  favour  the  order  for  adjournment  is  made.  Shew  Prasad  Poddar 
V.  T?ie  Corporatian  of  Calcutta  (9  0.  W.N.,  18)  followed.  King  Emperor  v.  ChabbraJ 
Singh  (Weekly  Motee,  1902,  page  59)  discussed  and  doubled.  i- 

In  this  case  Mathura  Prasad  made  a  complaint  against 
Basnnt  Lai  under  section  500  of  the  Indian  Penal  Code.  The 
case  was  tried  by  a  Ma^gistrate  of  the  1st  cinss,  and  in  the  course 
of  it  the  14th  of  June  was  fixed  for  the  cross-examination  of  the 
prosecution  witnesses.  Upon  that  date  the  complainant  did  not 
appear.    He  represented  to   the  Court  that  he  Was  ill;  but  the' 
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Oonrt  did  not  beliere  the  excuse  to  be  genuine.  Accoidinglj. 
whilst  adjoarning  the  case,  the  Court,  under  section  344  of  the 
Code  of  Criminal  Procedure,  ordered  the  complainant  to  pay  Rs.  100 
to  Basant  Lai  as  the  costs  of  the  day.  Hasan t  Lai  applied  to  tbe 
Sessions  Judge  to  set  aside  this  order;  and  the  Judge,  being  of 
opinion  that  the  ruling  in  King^Emperor  y  Chhahraj  Singh  (Week* 
}j  Notes,  1902,  p.  59)  was  conclusive  on  the  point  in  iisoe, 
reported  the  case  to  the  High  Court  for  orders. 

Scdya  Chandra  Mukerji^  for  the  applicant. 
Agarwala^  for  the  opposite  party. 

RMMHtoy  J.— This  is  an  application  in  which  it  is  soaght 
to  set  aside  an  order  of  a  Magistrate  of  the  first  class  in  which 
he  awarded  a  sum  of  Rs.  100  tube  paid  by  the  complainant  as 
part  of  the  terms  of  the  adjournment  of  the  case.  It  appears 
that  the  complainant  instituted  proceedings  under  section  500 
of  the  Indian  Penal  Code.  A  day  having  been  fixed  for  ihs 
cross-examination  of  the  prosecution  witnesses,  the  prosecntor 
failed  to  put  in  an  appearance.  Tbe  Magistrate  finds  that  this 
failnre  was  wilful,  and  I  have  the  strongest  suspicion  thst  ha 
•had  facts  before  him  from  which  he  might  well  draw  that  infer- 
ence. In  effect  this  was  an  application  by  the  prosecution  to 
adjourn  the  case,  and  the  Magistrate  adjourned  the  case  upon 
the  terms  that  the  complainant  should  pay  Us.  luO  costs.  I  expect 
that  this  sum  would  hardly  compensate  the  accused  for  the 
expenses  of  bringing  a  barrister  from  Allahabad  to  Mirsapnr, 
besides  his  other  expenses,  which  were  rendered  useless  by  tbe 
non-appearance  of  the  complainant.  Section  844  of  the  Coda  of 
Criminal  Procedure  dealing  with  proceedings  in  prosecutions 
expressly  empowers  the  Court  to  postpone  or  adjourn  an  inqniry 
upon  such  terms  as  it  thinks  fit.  It  seems  to  me  that  this  clearlj 
entitles  a  Court  to  award  costs  to  a  party  who  has  been  pat  to 
unnecessary  expenses  by  the  conduct  of  the  other  side  1  far* 
thermore  think  that  it  would  be  greatly  to  be  deplored  it  the 
Court  had  no  such  power.  I  think  the  Court  has  power  to  award 
costs  and  in  proper  cases  it  is  a  power  that  the  Court  should 
exercise;  and   1   think  a  judicious  exerciso  of  the  power  woold 
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have  the  effect  of  preventing  many  aseless  adjcurnmenta.  The 
learned  Sessions  Judge  referred  to  the  case  of  Kwg'Emi>erof  y. 
CAAaira; /giw^^  (Weekly  Notes,  1902,  p.  69).  In  that  case  Mr. 
Justice  Blair  set  aside  an  order  awarding  costs  of  an  adjournment' 
against  the  Government.  The  attention  of  the  learned  Judge 
does  not  appear  to  have  been  called  to  the  terms  of  section  844 
of  the  Code  of  Criminal  Procedure,  and  furthermore  the  case 
does  not  seem  to  have  been  argued,  and  tie  award  of  costs  was 
against  the  Government.  It  also  appears  that  the  adjournment 
was  not  the  adjournment  of  a  trial  in  the  strict  sense  of  the  word, 
but  of  an  appeal.  The  report  of  the  case  is  a  very  short  one, 
and  I  should  think  that  in  all  probability  the  view  that  the 
learned  Judge  took  was  that  an  award  of  costs  against  the  Gov^ 
ernment  was  made  without  jurisdiction. 

In  the  case  of  Shew  Prasad  Foddar  v.  The  Corporation  of  CaU 
ctitla  (9  C.  \V.  N.,  18)  a  Bench  of  the  Calcutta  High  Court  in  a 
considered  judgment  held  that  the  Magistrate  in  granting  an 
adjournment  was  entitled  under  the  provisions  of  section  844  of 
the  Code  of  Criminal  Procedure  to  order  costs  to  be  paid  by  a 
party  in  whose  favour  an  order  for  adjournment  was  made.  For 
these  reasons  I  think  the  order  oC  the  Magistrate  of  the  first  class 
was  right  and  should  not  be  set  asido.^ 


*  See  also  Criminal  Beference  No.  400  cf  1905,  decided  on  29ih  of  August  1906 
{Bam  Dayal  v.  Karan  Singh  and  another),  the  order  in  which  was  as  follows :  -> 

RMiantoy  J.  -I  see  no  reason  to  interfere  with  the  order  in  this  case.  It  is 
true  that  the  Magistrate  ordered  Bs.  56-8-0  to  he  paid  hy  the  complainant,  hut  this 
order  is  made  on  the  consent  of  the  complainant,  and  if  he  had  not  consented  the 
Magistrate  might,  and  I  think  ought,  to  have  dismissed  his  case.  The  case  of  King» 
Emperor  v.  Chabbraj  Singh  (Weekly  Notes,  1902,  p.  59)  was  a  case  in  which  the  Crown 
was  ordered  to  pay  costs.  There  is  another  case— S/wm?  Prasad  Poddar  v.  ThcOorpora- 
Hon  of  Calcutta  (9  C.  W.  N.,  18)— in  which  the  Calcutta  High  Court  in  a  considered 
judgment  decided  that  the  Court  under  section  344  was  entitled  to  award  costs  as.  a 
condition  precedent  to  adjourning  a  case.  I  do  not  attempt  to  reconcile  these  deci- 
sions, hut  in  the  present  case  I  think  that  when  the  complainant  got  a  henefit  which 
he  was  not  entitled  to  and  thereupon  consented  to  pay  a  sum  hy  way  of  compensation 
to  the  opposite  side  for  expenses  they  had  been  put  to  the  order  made  hy  the  consent 
of  ^rties  should  not  be  set  aside  on  revision. 
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(36  AU.  W.  N.,  267.) 

IN  THE  BIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Sep.  8       [CRIMINAL  REFERENCE  No.  496  of  1905.]        1903. 

Present :— Mr.  Justice  Ricbards. 

Thi  EMPEROR  v.  ABDUS  SAM  AD. 

AU  No^nicf  1867  (Oambling  Ad),  ss.  4,  5  and  Q^-Comimm  gaming  houae^Eti- 
4enoe  -«*  CredibU  information,** 

Hdd  that  when  a  house  U  searched  by  the  Police  on  information  that  it  is  a  com- 
mon gaming  house,  the  finding  of  instruments  of  gaming  will  be  admissible  eTidence 
that  the  house  is  used  as  a  common  gaming  house  notwithstanding  that  the  wtfisnt 
under  which  the  search  is  conducted  is  defective,  though  the  finding  of  such  artioles 
may  not  be  evidence  to  the  extent  mentioned  in  section  6  of  Act  No.  Ill  of  1867« 

Hdd  also  that  the  words  **  credible  information  "  as  used  in  section  6  of  Act  Ko. 
ni  of  1867  have  not  the  same  meaning  as  **  credible  evidence."  The  "  credible  infor- 
mation **  there  mentioned  need  not  be  in  writing. 

A  Police  Sub-IuBpector  gave  oral  information  to  a  Magis- 
trate of  the  first  class  that  a  certain  house  kept  by  one  SiU 
was  snspeoted  to  be  a  common  gaming  honse.  The  Magistrate 
isaoed  a  warrant  under  Section  5  of  Act  No.  Ill  of  1867  for 
the  search  of  the  house.  The  search  was  carried  out  and 
persons  were  found  gambling  in  the  house,  and  certain  instra- 
ments  of  gaming  were  found  there  also.  Amongst  the  persons 
convicted  as  a  result  of  the  action  of  the  police  was  one  Abdas 
Samad,  who  applied  in  revision  to  the  Sessions  Judge  to  set 
aside  his  conviction  and  sentence.  The  Sessions  Judge  was 
of  opinion  that  merely  oral  information  that  a  house  was  sas- 
pected  to  be  a  common  gaming  house  could  not  be  '^  credible 
information  ^'  within  the  meaning  oE  the  Act.  The  issue  of  a 
search  warrant  was,  therefore,  illegal,  and  the  finding  of  instra- 
ments  of  gaming  in  the  house  had  no  evidentiary  value.  The 
Sessions  Judge  accordingly  reported  the  case  to  the  High  Court 
'  recommending  that  the  conviction  and  sentence  might  be  set 
a<)ide. 

The  following  order  was  passed  :— 

RiohardSf  J. — In  this  case  the  applicant  wa3  fined  Bb.  15 
and  in  default  one  week's  rigorous  imprisonment  under  Section 
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4  of  the  Gambling  Act,  No.  Ill  of  1867.  The  case  haft  been 
submitted  to  this  High  Court  by  the  Sessions  Judge  with  a 
recommendation  that  the  conviction  should  be  set  aside,  on  the 
ground  that  the  Magistrate  when  ho  issued  a  warrant  under 
Section  5  of  the  same  Act  had  no  "  credible  information  "  that 
the  house  in  which  the  accused  was  found  was  a  common  gam- 
ing house  within  the  meaning  of  the  Act.  The  learned  Sessions 
Judge  seems  to  think  that  unless  there  was  a  legal  entry  into 
the  house  by  some  person  under  the  provisions  of  Section  5  and 
seizure  of  gaming  instruments  such  as  cards,  dice,  etc.,  the 
latter  could  not  be  used  as  evidence  at  all  against  the  accused. 
I  think  he  is  quite  wrong  in  this,  and  that  the  finding  of  the 
gaming  instruments  was  admissible  in  evidence.  They  would 
not  perhaps  be  evidence  to  the  extent  mentioned  in  Section  6, 
which  throws  on  the  accused  in  the  burden  of  explaining  their 
presence  and  proving  that  the  house  wa3  r.ot  a  common  gambling 
house,  but  they  are  nevertheless  evidence.  I  think  that  if  it 
was  proved  that  a  large  number  of  persons  were  assembled  in 
a  man^s  house  which  was  furnished  with  the  instruments  of 
gaming,  and  that  the  owner  of  the  house  was  found  in  possession 
of  a  special  pot  or  vessel  containing  monoy,  which  he  took  pains 
to  conceal  from  the  police,  the  Court  might  infer  that  the 
owner  was  using  the  house  a<3  a  common  gaming  house.  It 
cannot  be  contended  that  if,  instead  of  a  pot,  a  book  was  found 
containing  entries  of  the  amounts  paid  to  the  owner  by  the 
gamblers,  the  book  would  not  be  evidence.  Of  course  the  pot 
was  very  different  to  a  book,  but  this  is  a  matter  of  the  weight 
of  evidence,  not  its  admissibility.  As  to  the  meaning  of  the 
words  "  credible  information  "  in  Section  5,  I  thjnk  each  case 
must  depend  on  its  own  circumstances.  The  expression 
*'  information  "  appears  in  the  Criminal  Procedure  Code  including 
Section  110  ond  hns  received,  a  wiae  interpretation.  The 
omission  of  the  word  "  credible  "  is  immaterial,  and  no  Magis- 
trate  should  act  on  incredible  information.  I  am  clearly  of 
opinion  that  there  need  be  no  information  in  writing  Suppose 
a  Magistrate  was  informed  by  a  Police  Officer  whom  he  knew 
to  be  a  careful  and  efficient  officer  that  the  latter  from  inquiries 
had  ascertained   that  a  largo   number   ol  .persons  were  in  the 
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babit   of   congregating  at  a   certain   hoase  and    that  play  took 
place  in  the  house,   that   from  the  number  and  class  of  persons 
frequenting  the  house  he  believed  that  their  presence  there  conld 
not  be  explained  as  a  meeting  of   friends   to  have  a  game  of 
cards  or  dice,   and   that   he   therefore   suspected  the  owner  got 
compensation   for   the  use  of    the     house,  and   supposing  tbe 
Magistrate   believing   this   report  issued  a  warrant,   could  it  be 
said  that    his   reason   to   believe   that   the  house   was  used  as  a 
common     gaming     house     was      not      founded     on     ^credible 
information  ?  "     This  is   in   effect  what  happened  in  the  present 
case.     *•  Credible   information "   cannot     mean    the   same  thing 
as '^credible   evidence.'*     If  it    did   there   would    be  verj  little 
necessity    for  putting  into   force    the    provisions  of  Section  5,  or 
occasion    to    rely   on    Section    6,   for  actual  evidence  of  persons 
who  had  seen  the  owner   of  the  house  taking  or  receiving  money 
would   be   forthcoming.     I    think    the    Legislature   intended  by 
the  provisions   of  Section  5  as  far  as  possible  to  prevent  a  man's 
house  being   raided   without   due    cause,  and  I  think  that  Magis- 
trates  should  not  lightly    issue   a  warrant,   and  that  if  they  Iiavo 
the  least  reason  to  doubt   the   source    of   iheir  information  tbey 
should     make     careful   inquiry    before   entering  or  allowing  a 
peraon^B  house  to  be  entered.     If   before   issuing   a    warrant  the 
Magistrate    was    to   institute   in   each   case    an  inquiry  and  wait 
until  the  result  of  that  inquiry  sliowe»l  that  '^  there  was  norenson- 
able  doubt  that  the  house  was  used  as  a  common  gamiog    house," 
section   5,    if  not  the  whole  Act,  would  be  a  dead  letter  ;yet  tbis 
is  what  the  learned    Sessions    Judge   suggests   should   be  doue. 
The    Act   was  passed  to  meet  what  was  considered  a  grave  public 
necessity,  and  so  long  as  it  remains  law  it  should  be  administered, 
the  Magistrates  of  course    taking   duo    precaution    that  its  pro- 
visions  are   not   abused.     For    these    reasons   I   do  not  tbink  I 
should  interfere  with  the  conviction  or  sentence.     Let  the  record 
be  returned. 
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(3  All  L.  J.,  743',  35  Ml  W.  N.  358,] 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Oct.  20        [CRIMINAL  REVISION  No.  520  of  1905.]  1905. 

Present ;^Ut.  Justice  Richards. 

EMPEROR  V.  CHEDL 

Criminal  Procedure  Code^  ss.  191,  531^  Procedure  ~  Omission  of  Magistrate  to  inform 
accused  of  his  right  to  be  tried  by  another  Court —Illegality. 

The  omission  on  the  part  of  a  Magistrate  to  inform  an  accused  person  to  ^hom 
tbe  provisions  of  section  191  of  the  Code  of  Criminal  Procedure  are  applicahle  of  his 
right  to  have  the  case  tried  by  another  Court  amounts  to  more  than  a  mere  irregu- 
larity to  which  section  587  of  the  Code  will  apply,  but  a  Magistrate  taking  cognizance 
of  an  offence  under  section  190,  clause  (c),  of  the  Code  is  not  competent  to  try  tbe  case 
unless  and  until  he  has  informed  the  accused,  before  taking  any  evidence,  that  he  is 
entitled  to  have  his  case  tried  by  another  Court. 

The  facts  of  this  case  sufficiently  appear  from  the  order  of 
the  Court. 

Hamilton.,  for  the  applicant. 

The  Government  Pleader  (Qhtdam  Mujtala)^  for  the  Crown. 

Richards^  J. — This  is  an  application  for  revision  of  an 
order  of  the  Sessions  Judge  of  Cuwnpore  by  which  he  confirmed 
an  order  of  the  Joint  Magiatrale  oi  the  same  place  sentencing 
the  applicant  to  ten  days^  rigorous  imprisonment  under  section 
180  of  the  Indian  Penal  Code.  It  appears  that  Chedi  was  left 
in  possession  of  certain  licensed  premises,  and  it  is  alleged  that 
on  the  police  coming  to  the  premises  Chedi  refused  them  admis- 
sion. The  consequence  of  this  was  that  the  employers  of  Chedi, 
the  licensees  of  the  premises,  were  charged  under  section  186 
before  Mr.  Holmes,  Joint  Magistrate.  He  acquitted  the  licen- 
sees and  forthwith  under  section  190,  sub-section  (1),  clause  (c) 
took  cognizance  of  an  cfFence  against  Chedi.  As  the  result  of 
this  Chedi  was  tried  by  Mr.  Holmes,  convicted  and  sentenced  to 
ten  days*  rigorous  imprisonment.  The  ground  upon  which  re- 
vision is  sought  is  that  under  the  provisions  of  section  191  of 
the  Code  of  Oiminal  Procedure  the  Magistrate  was  bound  to 
have  informed  him  that  he  was  entitled  to  be  tried  by  another 
Conrt  before  he  took  any   evidence.    The  Government  Pleader 
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meets  this  objection  by  referring  to^the  provisions  of  section  537, 
and  says  that  this  Court  cannot  in  revision  set  aside  the   confio- 
tion,   unless  it  is  satisfied  that  there  has  been  a  failure  of  justice, 
and  that  the  irregularity  has^  in  fact,  occasioned  that   failure.    If 
failure  of  justice  means  that  the  accused  was  convicted  when    he 
ought   to   have   been  acquitted,  I  should  have  great  difficulty  in 
the  present  case  in  arriving  at  such  a    conclusion.     It   would  be 
very  difficult,  if  not  impossible,  in  almost  every  case  for  the  Court 
in  revision  to  be  satisfied  that   a   wrong   acquittal    or   conviction 
was    in    fact  occasioned  by  the  omission  on  the  part  of  the  Magis- 
trate    to   give  the   information   required    by    section  191.    The 
question    for   consideration  then  arises^  is  the  neglect  of  the  Ma- 
gistrate  an  error,  omission    or   irregularity   within    the  meaning 
of   section    587,   or   is    it  not   something    more  amounting  to  an 
illegality,  as  the  Privy  Council  appear  to  havo  held  the    irregular 
joining   of    charges   against  an  accused  person— /SufcraAmania  Jy- 
yar  y.  King-Hmperor  (I.  L.  R.,  25  Mad,,  61).     After    a   good  deal 
of  consideration  I  have  come  to  the  conclusion  that   the  omission 
to   inform  the    accused  of  his  right  as  directed  by  section  191  is 
not  a  mere   irregularity.     Section    191   clearly  presupposes  that 
a    Magistrate   who   taUes   cognizance   of    an   ofifence   of  his  own 
motion  must  to   some   extent   have   formed    an   opinion  adverse 
to    the  accused,  and  for  that  reason  the  section  gives  the  accused 
the  right,  if  he  desires,  to    be   tried   by    a    Magistrate  who  has 
formed   no  opinion   whatever   on    the   case   prior  to  the  trial  I 
think  that  the  very  language  of  section    537    shows   that  it  was 
never   intended   to  apply  to  a  case  where  the  Magistrnte  has  neg- 
lected to  comply  with  the  provisions  of  section    191.     1  h«ve  al- 
ready   pointed  out  the  difficulty,  if  not  impossibili^iy,  of  the  Court 
in  revision  deciding  that  the  failure  of   justice    is    occasioned  by 
the  Magistrate's  neglect.     The  section   provides   further  ihafc  it 
is   the  **  finding,  sentence  or  order  "  of  u  Court  of  competent  juris- 
diction  that  is  not  to  be  altered    or   reversed.     I    think   that  the 
meaning   of    section  191  is  that  a  Magistrate    taking   cogtiizance 
of  an  olTetice  under  section  190,  clause    (c).   is  not    competent  to 
try    the   case,    unless  and  until  he  has  informed  the  accused,  be- 
fore taking  any  evidence,  that   he   is   entitled    to   have  his  cnse 
tried    by   another  Court.     If  it  is  thought  desirable  to  take  any 
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farther  proceedings  against  the  accused,  they  must  be  taken 
in  accordance  with  the  law,  I  set  aside  the  order  of  the  Sessions 
Judge,  dfited  the  12th  August  1905,  and  also  the  order  of  the 
Joint  Magistrate,  dated  the  27th  July  1905. 


(8  0.  C,  395.) 

IN  THE  COUIIT  OF  THE  JUDICIAL  COMMISSIONER  AT 

OUDH. 

Sep.  12  [CRIMINAL  APPEAL  No.  188  of  1905.]  1905. 

Present  :— Messrs.  Scott  and  Ryves. 

HARBANS  v.  EMPEROR. 

Confession  made  to  a  person  not  a  police  officer  and  when  accused  not  in  poiice  custody 
^Confession  made  under  inducement  held  out  by  one  who  is  not  a  peison  in  authority^" 
Proof  of  80  much  of  confession  a^  relates  to  facts  thereby  discovered — Admission— Indian 
Evidence  Act,  ss.  21,  24,  25,  26,  and  21 -^Evidence  of  Magistrate  to  prove  confession  re- 
corded by  him-^rimimU  Procedure  Code,  s,  164 — Murder, 

The  appellant  \7ho  was  accused  of  murder  made  a  statement  during  the  course 
of  police  investigation  to  certain  men  of  influence  in  the  neighbouring  villages  when 
no  police  official  was  present.  In  consequence  of  the  accused's  statement  some  money 
and  oth«r  things  belonging  to  tho  deceased  were  found  at  the  places  mentioned  by 
him.  The  accused  also  made  a  statement  before  the  Magistrate  of  the  Di8tric^.  The 
District  Magistrate  refused  to  make  the  memorandum  referred  to  in  s.  164,  Criminal 
Procedure  Code,  because  it  appeared  to  him  that  the  statement  was  not  tho  aooused's 
free  and  spontaneous  statement  but  was  made  by  him  in  consequence  of  certain  hopes 
•  which  a  constable  had  held  out  t^  the  accused  which  he  thought  might  possibly  be 
realized.  In  the  Court  of  the  Committing  Magistrate  when  the  statement  made  by 
the  accused  before  the  District  Magistrate  was  read  out  to  him,  he  stated  that  some 
constables  had  given  him  bhang  and  liquor  to  drink  and  he  did  not  remember  what 
he  stated. 

The  Sessions  Judge  held  both  statements  to  be  inadmissible,  the  former  on  the 
ground  that  the  accused  not  having  been  in  the  custody  of  the  police  at  the  time 
when  the  statement  was  made,  it  was  inadmissible  in  evidence  under  s.  27  of  the 
Evidence  Act,  the  latter  on  the  ground  that  it  did  not  contain  the  memorandum 
required  under  s.  164,  Criminal  Procedure  Code. 

On  appeal,  the  Court  of  Judicial  Commissioner  directed  the  Sessions  Judge  to 
examine  the  District  Magistrate  as  to  the  statement  made  by  the  accused  before  him 
and  to  givo  an  opportunity  to  the  accused  of  explainit>g  how  he  came  to  make  it. 
The  District  Magistrate  was  examined  and  he  proved  that  the  accused  appeared  to 
be  in  pnrfect  possession  of  his  senses  when  he  made  the  statement  and  that  there 
was  absolutely  nothing  to  suggest  that  he  was  under  the  influence  of  any  intoxi- 
cant. 
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neld  (per  Byvea,  O.A. J.C.)  that  the  confession  of  the  accused  made  to  the  rcsidentB 
of  the  neighboaring  vilWgoa  was  admissible  in  evidence  against  him.  A  confesaos 
made  not  to  a  police  oificer  and  not  improperly  obtained  as  laid  down  in  s.  21  of  the 
Evidence  Act  is  always  admlEsible  against  an  accufied.  In  the  same  way  anj  faci 
dieooYored  in  oonseqaence  of  an  admissible  confession  can  also  be  admitted  against 
him. 

Held  (per  Scott,  J.  C.)  that  having  regard  to  the  provisions  of  s.  21  of  the  Evideace 
Act  the  confessions  made  by  the  accused  to  the  residents  of  the  neighbouring  villages 
ftcd  to  the  District  Magistrate  were  admissible  in  evidence.  The  former  confession 
although  having  been  made  when  the  accused  was  not  in  police  custody,  proof  d it 
was  not  prohibited  by  ss.  25  and  26  of  the  Evidence  Act  and  it  was  relevant  under  s. 
24  if  inducement  held  out  to  him  did  not  proceed  from  "a person  in  authority"; 
and  the  latter  was  admissible  under  &  533,  Criminal  Procedure  Code,  as  the  evidence 
of  the  District  Magistrate  who  recorded  it  was  taken  to  prove  that  the  said  statement 
waf  made  voluntarily. 

The  Appellant  in  person. 

For  Crown. — The  Oovernment  Pleader, 

RyveSy  0.  A.  J.  C. — I'liia  is  an  appeal  by  Harbans 
against  the  order  of  the  learned  Sessions  Judge  of  Sitapar,  dated 
12th  July  1905,  sentencing  the  accused  to  death  on  a  charge 
of  murder.  The  record  has  also  been  submitted  to  us  for  con- 
firmation  of  the  death  sentence. 

Ramdin,  a  thathera  of  Sitapnr  and  his  son  Ajodhja,  were  in 
the  habit  of  going  round  from  village  to  village  selling  their 
wares  which  were  cjirried  on  a  bullock  cart.  Harbans,  the  ac- 
cused, an  aTitr  of  some  25  years  of  age,  had  been  engnged  by  them, 
some  4  or  5  months  before  tiie  murders  to  drive  the  cart  and 
prepare  their  fuod  Ou  the  morning  of  the  1 9th  May  last  the 
accused  appeared  in  the  village  of  Akbarpur,  and  told  the 
ohowkidar  and  other  villagers  that  thieves  had  attacked  the 
cart  in  the  night  and  had  killed  both  ^/la/Ztera^.  On  arriving  at 
the  spot,  Parwan,  Chowkidar  of  Akbarpur,  found  2  corpses  one 
on  each  side  of  the  cart,  the  cart  tilted  up,  the  yoke  being  up 
in  the  air  and  the  rear  part  touching  the  ground.  It  was  not 
propped  up  as  is  usual  and  the  oxen  were  grazing  some  little 
distance  off.  The  corpses  were  covered  over.  The  accused 
withdrew  the  covering,  when  it  was  seen  that  both  men  had  their 
throats  cut.  Witness  ran  off  to  the  Thana,  leaving  the  accused 
at  the   spot   and  made  a  report.     That  report  contains  the  state- 


Digiti; 


zed  by  Google 


'Vol.  II]         The  Criminal  Law  Journal  Reports.  S'l^ 

HABBAKS  v.  EUPEBOB. 

xnent,  which  witness  says  the  aocased  made  to  him.     In  it  he  sajs 
that  at  midnight  the  oart  was   driven   from    the    village    Parsia 
Tvliere    they   had    halted   and   when  they  reached  the  northeast 
corner  of  Surnjkund  they,  that  is  the  thatheraSy  asked  the  accused 
to    fetch  ihe  water.     As  he  was  returning  with  the  water  towards 
the  cart,  he  heard  shouts  and    hastened   to   the   cart.     When  he 
got  near,    two   men  rushed  at  him  ai.d  he  ran  away  and  came  to 
the  purwa^  crying  aloud  and    there    related    the    mutter  to   tKe 
villagers.     When   he   returned   to   the   cart   he  found  the   necks 
of  both  the  braziers  were  cut  and  they  were  lying  dead.     Amjad 
All,  the  Sub-Inspector,  arrived  on  the  spot  at  about  10  a.  M.     He 
noticed  some  stains  like  blood  on  the  utensils,  and  the    tat   cover- 
ing    the   utensils  as   well    as   the  one  underneath  them  appeared 
likewise    to    be   blood-stained.     No   money    was    found   on    the 
person  of  either  of  the  murdered  men,  but   two  bits   of   a   oottotx 
purse  Were  found  on  the  ground  and  were  produced.  The  accused 
related  the  story  he  had  told  to   the   Chowkidar,     The  father  of 
the  deceased  Ram  Din,  and  his  brotlier  were  sent  for  and   arrived 
on   the   25th    May   and    the  26th,  respectively.     These  men  were 
able  to  calculate  from  a  paper  of  accounts  of  sales   found   in    the 
cart  that  a  sum  of  Us.  109-13-6,  should  have  been  in  the  possession 
of  the  deceased.     They  also  told  the  Thaoedar   that   they   had   a 
gandiisUj  a   khurpi,  and    a  basxiH  with  them  in  the  cart  when  they 
started.     Suspicion  naturally    fell    on   the   accused,    but   up   till 
the  27th  May  no  evidence  was  forthcoming.     On  that  day  Tluikur 
Abbas    Ali   Khan,    Mehdi  Raza,  Baldeo  Kurmi,  Chutkao  Mukhia, 
Hewanchal  Singh  and  Thnkur  Pershad,  men  of  influence   in   the 
neighbouring  villnges,  proceeded  to  examine  the  accused.  Abbaa 
Ali   Khan,   Mehdi  Rsiza  and  Cliutkao  have  been  examined.     They 
all  swear  tl;at  the  accused    made   his    statement    to    them,   when 
no  police    otBcial    was     present.     The    witnesses  were  not  cross- 
examined  at  all  on  this    point   and    we   see   no    reason    to   doubt 
their   veracity.     Apparently    none    of  them  had  ever  seen  the  ac- 
cused   before.     In   consequence   of    the   accused's    statements  .a 
gandasa  wps  discovered  in  a  clump  of  bamboos  within  the  bounda- 
ries of  the  Mauza  Akbarpore,  soma  250  paces  from  the  Surajkund 
and  the  accused  stated  that  this  was  the  weapon    with  'which   he 
had  committed  the  murder.     The  accused  then  took  them  to  the 
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village  of  Parsia,  where  he  said  the  murder  had  been    couiinitted 
and   pointed   out   a  spot  where  he  spad  he  had  buried  the  money. 
He  went  to  the  spot  and  dug  it  up  and  puUed  out  a  handkerchief 
full    of   money.     Tliis   handkerchief    was  taken  unopened  to  ihe 
thanedar  and  was  found  to  contain  altogether   Ks.    162-3-0.    On 
the   way  to    Parsia  the  accused  pointed  out  a  piece  of  water  into 
which  he  said  he  had  thrown  the  khtirpi.     This  was  found  at  the 
spot  indicated,  not  very  far  from  where  the  money  was  discover- 
ed.   Next  he  led  the  way  to  some  water  into  which   he  said  he 
had  thrown  the  ba$ulu    This  was  in  a  nala,  about  a  mile  south 
of   Parsia.     At   that   time   the   bastili  wns  not  found      f.nter  on, 
the  accused  was  taken  by  the  police  to  tip's   spot   and   the  hjunUi 
was  recovered.     A   small   pen-knife  with  which  the  accused  said 
he  had  cut  open  the  purse  was  also  found  not  very  far  from  where 
the  cart  was  found,  in  a  bush  pointed  out  by  the  accused.    In  ihe 
presence  of  the  police  and  the   witnesses,   Abbas    Ali   Khan  and 
Mehdi   llaza,  the  accused  pointed  out  a  tamarind  tree  as  the  spot 
where  the  murder  had  been  committed  and  stated  that  he  foond 
'  a  bough  of  the  tree  in  his  way  when  about  to  commit  the  murder 
'  and  that  he  had  twisted  it  up  to  give  free    pluy   to   his  arm.    It 
was  found   that  a   bough  of  the  tamarind  tree  had  been  twisted 
up  as  stated  by  the  accused.    I   forgot   to  mention  that  in  tKe 
handkerchief  containing  the  rupees,  a  cloth    purse  or  bueni  was 
also  found.     That   was  cut  at  both  ends.     The  two  pieces  of  the 
purse,  found  near  the  dead  bodios^  exactly  fitted  the  piece  found 
in   the  handkerchief.     The  gandasa,  tl:e  b^stdij  the  khurpi  and  the 
purse  were  all  identified  by  Musammat  Anandi,  the  wife  of  Bam 
Din,  as  h'^ving  belonged  to  him.    This  is  confirmed  as  regards  the 
khurpi^  the  basidi^  and  gandasa  by  Chutkao,    Ram    Din's   brother. 
Sita   Ram   a  kurmi  of   Parsia   deposed  that  he  saw  the  thathenu 
sitting  by  their  cart  underneath    the   tamarind    tree,   and  as  he 
was    passing    that   night    to    his    threshing   floor,   he  saw  the 
accused  grinding  bhang^  which  he  recognized  by  the  smell  as  he 


Madhai,  another  resident  of  Parsia  swears  that  the  ihatheras 
halted  at  noon  in  his  village,  near  his  door.  Next  morning  the 
cart  had  gone.  In  the  evening  as  he  was  seated  smoking  by  his 
door  way,  he  saw  the  accused  grinding  bhang. 
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Before  the  CommiUing  Magistrate  the  accused  made  a  very' 
long  statement  to  be  found  on  pages  9  to  13  of  the  printed  re- 
cord. In  that  statement  he  says  th^t  on  the  evening  in  question,, 
after  having  taken  their  food,  the  fhather as  told  him  to  take  his 
meal.  Ue  .adds  "  we  did  not  prepare  Ihang  as  they  did  not  use 
it/*  He  adds  that  at  about  8  r.  M,  3  Musnlraans  and  a  kurmi 
came  up  and  spoke  to  the  ihathsroA  and  found  him  counting  up 
1)18  money  and  remarked,  "  Lain,  you  have  much  money.''  Uam 
Din  asked  the  Musulmans  the  way  to  Oel,  saying  they  would  go 
there.  The  Musulmans  gave  him  the  information  and  went 
away.  At  about  midnight  they  started  on  their  journey  and 
arrived  at  Snrajkund,  about  2  or  3  a.  m.  As  they  approached 
Bome  bamboo  clumps  and  thick  jungle  the  accused  sajs  he  was 
dozing  on  the  yoke,  while  Ham  Din  was  sitting  up  and  Ajodhja 
was  sleeping  All  of  a  sudden  two  persons  appeared  from  one 
direction  and  four  from  another.  They  aimed  a  lathi  blow  at  the 
accused  and  told  him  to  stop  the  cart.  The  accused  jumped  off 
and  ran  away.  Two  men  chased  him  some  little  distance,  but 
he  escaped  and  hid  in  the  jungle.  At  daylight,  he  went  to  a 
place  the  accused  called  Albatanpur.  There  was  no  Chowkidar 
there  and  the  villagers  refused  to  accompany  him.  They  told 
him  to  go  to  Akbarpur,  where  the  Chowkidar  was,  but  instead 
of  going  there  the  accused  came  back  to  the  cart  and  found  both 
his:  emplojors  dead.  lie  then  went  back  to  Akbarpur  and  in- 
formed the  Chowkidar.  The  accused  admitted  that  the  gandasay 
baauli  and  the  khwpi  produced  in  Court  belonged  to  Ram  Diu 
but  he  stated  that  when  he  first  came  back  to  the  cart  all  these 
things  were  lying  on  the  ground.  He  also  stated  that  he  noticed 
marks  of  n  lathi  blow  on  the  leg  of  Ajodhya  and  on  the  arm  and 
back  of  Ram  Din,  besides  the  wounds  on  the  neck.  In  reply  to 
the  question  as  to  how  the  gandasa^  khurpi  and  money  were  re- 
covered, the  accused  replied  that  on  the  2nd  day,  that  would 
be  the  20&h  May,  the  th  ned'ir  gave  him  Ihang  and  intoxicating 
liquor  and  also  tortured  him  whereupon  he  said  that  he  could 
recognize  the  men,  presumably  the  murderers,  and  that  if  they 
were  brought  before  him,  he  would  identify  tliem.  Thereupon 
some  villagers  were  brought  forward  by  the  thanedar^  but  he 
failed  to  ideutify  them.     He  denied   that   he  had    reoovei'ed   the 
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gmdasa^  the  otlier  property  and  the  money.  He  said,  "FItq 
raen  of  whom  three  belonged  to  Parsia,  whom  I  kuow  and  one 
boy  to  Noyngaon  and  the  fifth  to  Akbarpur  went  out  and  took 
the  property  to  the  thanedar.  They  had  brought  the  gandam^ 
the  hhurpi^  the  bastili  and  also  the  money/' 

Before  the  Court  of  Session  the  accused  stated  that  the 
story  related  by  him  to  the  Committing  Magistrate  was  troe  and 
that  the  thanedar  had  suborned  all  the  witnesses  to  swear  falsely 
that  he  had  recovered  the  articles.  The  medical  evidence  proTet 
that  death  in  each  case  was  caused  by  the  deep,  gaping  woond 
on  the  neck.  There  were  no  other  marks  of  injury  to  the  persons 
and  the  stomach  contained  a  small,  undigested  meal.  Th^gandau 
produced  in  Court  in  the  opiaion  of  tie  Civil  Surgeon  coold 
liave  produced  the  injuries  which  he  saw.  There  were  no  marks 
of  injury  on  tho  hands  of  either  of  the  dead  persons  snggesti?e 
of  having  defended  themselves.  Ir.  the  opinion  of  the  witnesses 
the  older  man  was  probably  lying  on  his  back  and  the  yoa'ger 
man  upon  his  left  side  wlieu  attacked.  The  learned  Sessions 
Judge  had  ?ome  doubt  in  hif?  mind  as  to  whether  the  statemeufc 
made  to  tlie  witnesses  Abbas  Ali  Khan  and  Mehdi  Haza.  in  con- 
sequence of  which  tlie  various  articles  were  discovered,  were 
admissible  in  evidence,  having  regard  to  Mie  fjict  fhnt  at  the 
time  t'ley  were  made  the  accused  WJis  nob  in  the  custody  of  a 
police  officer,  under  the  provisions  of  section  27  of  the  Evidence 
Act.  Section  27  of  the  Evidence  Act,  however,  is  only  a  proviso 
to  section  25,  under  which  section  confessitns  made  to  police 
officers  are  excluded  altognther.  A  confessicn  made  not  ton 
police  officer  and  not  improperly  obtained  as  laid  down  in  section 
24  is  always  admissible  against  an  accused.  In  the  same  waj 
any  fact  discovered  in  consequence  of  im  admissible  confession 
can  be  admitted  against  an  accused.  Section  27  has  no  appUcs- 
tionatallin  the  present  casa  On  this  evidence  the  learned 
Sessions  Judge  and  the  Assessors  found  the  accused  guilty  and 
sentenced  him  to  death. 

While  the  appeal  was  beiug  heard  in  this  Court  our  atten- 
tion was  drawn  to  a  statement  alleged  to  have  been  made  hy  the 
accused,  on  the  29th  May  1905,  in  Sitapur,  to  the  District  Magis- 
trate.    At  the  foot  of   the   District   Magistrate's   record  there 
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appeared  a  note  that  he  was  unable  to  make  the  memorandum 
referred  to  in  section  164  of  the  Criminal  Prooedure  Code,  because 
it  appeared  to  him  that  the  statement,  was  uot  the  accused^a 
own  free  and  spontaneous  statement,  but  was  made  by  him  in 
coosequence  of  certain  hopes  which  Sripal  Singh,  constable,  had 
held  out  to  the  accused,  which  he  thinks  may  possibly  be  realiz- 
ed. This  statement  was  not  used  in  evidence  in  the  Court  of 
Session,  and  indeed,  is  not  referred  to,  at  alU  by  the  learned 
Sessions  Judge.  In  the  Court  of  the  Committing  Magistrate, 
however,  that  statement  was  read  out  to  the  accused  and  he  was 
aaked  if  he  had  made  it.  He  said  tliat  two  constables  and  a 
Thakur,  called  Sripal  Singh,  had  brought  him  from  the  police 
station  Laharpur  to  Sitapur.  On  the  way  they  gave  him  hhang 
and  liquor  to  drink  and  he  did  not  remember  what  he  stated. 
He  was  not  in  his  senses. 

We  came  to  the  conclusion  that  Mr.  Partridge,  the  District 
Magistrate,  should  be  examined  as  to  the  statement,  and  that  the 
accused  should  be  given  an  opportunity  of  explaining  how  he 
came  to  make  it,  if  he  did  so.  It  seemed  to  us  that  even  if  the 
accused  originally  made  the  statement  to  Sripal  Singh,  constable, 
and  that  it  had  been  improperly  obtained  and  was  inadmissible 
in  evidence,  nevertheless  a  statement  to  the  same  effect  when 
repeated  to  the  District  Magistrate  after  the  exclusion  of  the 
police,  by  an  accused  person,  may  have  been  perfectly  voluntary 
and  admissible.  The  learned  Sessions  Judge  examined  Mr. 
Partridge  and  he  proved  that  the  statement  was  made  to  him. 
He  stated  that  the  accused  appeared  to  be  iu  perfect  possession 
of  his  senses.  At  the  time,  there  was  absolutely  nothing  to  sug- 
gest that  he  was  under  the  influence  o^  any  intoxicant  and  he 
appeared  perfectly  collected  and  sensible.  In  cross-examination 
he  added  that  the  accused  was  in  his  full  senses  and  was  able  to 
understand  every  question  and  that  he  volunteered  one  statement 
near  the  end,  without  being  asked.  The  statement  was  then  put 
on  the  record.  As  however  the  learned  Sessions  Judge  had 
omitted  to  ask  the  accused  for  any  explanation  he  might  offer 
as  to  the  statement,  as  he  was  directed  to  do,  we  had  to  further 
postpone  the  hearing  of  the  appeal  and  order  that  the  accused 
be  produced  before  us. 
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In  tins  Court  liis  statement  was  translated  to  the  accused 
•nd  he  was  a^ked  if  he  made  it.  The  substance  of  his  reply  was 
to  the  effect  that  ho  was  not  in  his  senses  and  coald  say  nothing 
ahoutit.  Now,  a  perusjil  of  this  statement  which  is  to  be  foond 
On  pp.  34,  85,  30  and  87  of  the  printed  record  makes  it  quite 
certain  that  the  person  ^ho  made  it  was  in  fotl  possession  ol 
his  senses.  That  statement  is  a  full  and  detailed  confession  of 
tnnrder,  deliberately  planned  and  carried  out.  It  is  corroborates 
in  many  points,  first,  as  to  tlie  preparation  of  the  hhang^  secotidlf, 
the  fact  that  the  murder  was  committed  not  long  after  the  even- 
ing meal  as  is  shown  in  the  medical  evidence  by  the  presence 
of  nndigeeted  food  in  the  stomach  of  the  deceased  and  also  by 
the  finding  of  the  various  exhibits.  But  even  leaving  out  this 
statement  there  is,  to  my  mind,  no  doubt  that  the  accused  mur- 
dered both  his  employers.  He  was  last  seen  in  their  companj, 
and  admits  that  he  was  with  them,  at  any  rate  up  till  very  bliortlj 
before  they  met  their  death.  The  fact  that  he  pointed  out  the 
various  places  from  which  various  articles,  which  are  proved  and 
admitted  to  have  been  in  the  possession  of  the  deceased  on  the 
night  they  were  murdered,  were  recovered,  point*?  concluaively 
to  tJie  fact  that  the  story  he  tells  of  thieves  attacking  the  cart 
is  untrue,  and  equally  strongly  points  to  his  own  guilt.  The  re- 
covery of  the  purse  and  money  in  Parsia,  several  miles  away  from 
where  the  dead  bodies  were  found,  on  informal  ion  given  by 
the  accused,  leaves  no  room  for  doubt,  in  my  opinion. 

The  confession  of  the  accused,  which  I  think  is  ndmissiblt, 
shows  that  there  are  no  extenuating  circumstances.  1  would 
dismiss  the  appeal  nnd  confirming  the  conviction  and  sentence, 
direct  the  latter  to  be  carried  out  according  to  law. 

Soott,  JIa  Ca— The  facts  of  the  case  are  fully  stated  in  the 
judgment  of  my  learned  colleague  and  I  agree  with  him  tlint 
the  appeal  should  be  dismissed  and  the  sentence  of  death  con 
firmed  and  be  carried  into  effect. 

1  am  also  of  opinion  that  the  confessions  ma'^e  by  the 
appellant  to  Abbas  AH  Khan  Ac.  and  to  the  District  Magistrate 
are  admissible  in   evidence.     Section   21    of   the    Evidence  Ac^ 
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provides  tliat  admissions  are  relevant  and  may  be  proved  again {|[fc 
the  person  who  makes  them. 

Section  2-i  is  to  the  effect  that  a  confession  (admission)  made 
by    the  aocnsed   person    is  irrelevant  in  a  criminal  proceeding,  if 
the  making  of  the  confo^dion  r.ppears  to  the  Court   to    have   been 
caused    by    any  inducement,  threat,  or  promise,  having  reference 
to  the  charge  against   the   accused   person    proceeding    from   ii 
person    in    authority,   and    sufficient,  in  the  opinion  of  the  Court, 
to  give  the  accused  person  grounds,  which  would  appear    to    him 
reasonable    for   supposing    that   by  mnking  it  he  would  gain  any 
advantage  or  avoid  any  evil  of  a  temporary    nature    in  reference 
to   tlie    proceedings    aguinst   him.      According   to    the    evidence 
neither    the   Sub- Inspectors   nor   any    police   oflScer  was  present 
wi'h  Abbas  Ali  Khan  &o.    when  the  appellant    said    that   he   had 
murdered  both  tbe  deceased  with  a  gandasa    which  he  had  thrown 
into  a  clump    of   bamboos.     As    the   appellant    was   not   then  in 
police    custody   hud  tlie  confession  when  first  made  was  not  made 
to  a  police  olFicer,  proof  of  it  is  not  prohibited    by    section    25   or 
26   of    the   Act,  and  it  i^  relevant  under  section  24,  if  tlie  induce- 
ment held  ont  to  him  "  that  it  would  be  a  good  thing  if    he   con- 
fessed/^   di«l    not    proceed    from    a  person  in  authority.     I  am  of 
opinion  that  neither  Abbas  Ali  Khan  nor  any  of    those  with    him 
who   offt^red    the    inducement,    can    be    regarded    as  a  person  in 
authority  and  that  therefore  the  confession  made   by    the   appel- 
lant to  them  is  not  irrelevant  under   section    24,    but  is   relevant 
a»»d    evidence   of    it   ha^   been    properly    received.     The   money 
appears  to  have  been  discovered,  as    were    also    the   gandasa   and 
hniuli   of   the   deceased,   in  consequence   of  statements  made  by 
the  appellant  while  in  police  custody,  but  proof    of    as   much    of 
those   statements    as   distinctly    related    to    their    discovery  was 
admissible  under  section    27,   notwithstanding   the   provision    of 
Becti*»n  26.     Evidence  of  the  confession  to  Abbas  Ali  Khan  etc ,  in 
which  the  appellant  admitted  that  he  committed  the  murder  and 
of  the  fact  that  he  stated  tliat  the  money  of  the  deceased  had  been 
buried  by  him  in  the  place  where  it.  was  afterwards  found  and  that 
he  had    thrown  the  gauda»*a  nnd  ha8tdi  of  the  deceased  into  places 
where  they  were  found  was  therefore  properly  admitted  and  in  my 
opinion  sc^tvafactorily  proves,  that  the  appellant  ^dmitted  that 
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he  had   mardered   the   deceased^    hidden  the  money  and  thrown 
away  the  two  instruments  whioli  belonged  to  them. 

Under  seotion  80  of  the  Evidence  Act  the  record  of  the  con« 
fession  made  by  the  appellant  to  the  District  Magistrate  woald 
have  been  admissible  to  prove  it,  had  the  confession  been  record- 
ed according  to  law  nnd  had  the  Magistrate  mnde  the  membrnn- 
dam  at  the  foot  of  the  record  as  required  by  section  IGI*,  Crimi- 
nal  Procedure  Code.  As  the  provisions  of  that  section  were  mt 
fully  complied  with,  section  533  permitted  evidence  to  be  taken 
to  prove  that  the  Appellant  made  the  statement  and  the  confes- 
sion is  relevant  unless  section  24  of  the  Evidence  Act  applies. 
Although  the  appellant  was  at  the  time  he  made  it  in  police  cus- 
tody seotion  26  does  not  prohibit  its  being  proved  as  it  was  made 
in  the  immediate  presence  of  the  Magistrate. 

The  appellant  told  the  Magistrate  tliat  he  made  the  confes- 
sion in  consequence  of  an  inducement  held  out  to  him  by  con- 
stable Sripal  Singh,  but  even  if  this  be  true,  there  is  every  reason 
for  supposing  that  the  impression  caused  by  such  indncempnt 
had  been  fnlly  removed  when  the  appellant  repeated  the  con- 
fession to  the  District  Magistrate  and  there  is  no  reason  for  sap- 
posing  that  he  did  not  then  make  it  voluntarily.  Evidence  of 
this  confession  also  therefore  became  admissible  and  there  can 
be  no  doubt  that  the  appellant  made  it.  These  confessions  coup- 
led with  the  discovery  of  the  money,  the  gandasa^  and  tlie  bamli 
of  the  deceased  and  the  other  evidence  and  considerations  which 
have  been  very  fully  dealt  with  by  my  learned  colleague,  leave 
no  doubt  whatever,  in  my  opinion,  that  the  appellant  committed 
the  mnrder  of  which  he  has  been  convicted. 


(IN.L.  R.,187.) 

IN  THE  COURT  OF  THE  JUDICIAL  COMMISSIONER  AT 

NAQPUR. 
Sep.  7  [CRIMINAL  APPEAL  No.  89  op  1905.]  1»05 

Present  :— U.  J.  Stanyon,  Esquire,  c.  l.  k.,  OflSciating  Second 
Additional  Judicial  Commissioner,  Central  Provinces. 
LADYA,  son  of  Adku,— (Appellant)— Accused, 
VerMis 
EMPEROR. 
CotU  of  Crimintil  Proc$dur4  1898,  Mictions  848  and  860, 
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The  provisions  of  section  850  of  the  Code  of  Criminal  Procedure  hxve  no  applica- 
tion to  a  case  transferred  from  a  Subordinate  Magistrate  to  a  District  Magistrate 
under  the  proviso  to  section  848  of  the  said  Code. 

The  object  and  scope  of  section  850  aforesaid  considered. 
It  is  nacodsnry  to  state  the  facts  of  this  case  briefly.  On  the 
6ih  April  11'05,  the  accused  Lady  a  was  placed  before  Mr.  Naidu, 
u  Magistrate  of  the  first  class  at  Basitn,  for  trial  in  respect  of 
two  distinct  offences  of  house-breaking  accompanied  by  theft, 
punishable  under  section  457  of  the  Indian  Penal  Code,  said  to 
have  been  committed  on  or  about  the  8th  March  1 904^  in  the 
housesof  Hamkrishna  (W.  P.  I)  and  Bhagoo  (W.  P.  2.  The 
snid  Mngistrate  examined  xll  the  eight  witnesses  produced  by 
the  prosecution  to  prove  these  two  offences.  He  also  examined  the 
accused  with  reference  to  the  evidence  so  given.  After  this,  the 
Court  Inspector,  who  wns  apparently  conducting  the  prosecution, 
put  in  records  going  to  show  that  the  accused  had  three  previous 
convictions  standing  against  him.  Thereupon,  after  a  short  ad« 
journmcnt,  the  Magistrate  passed  the  following  order  on  the 
15lli  May  19  5  :— ^'^  The  nccused  has  been  sent  up  for  trial  under 
nection  457,  Indian  Penal  Code.  There  are  three  previous  con< 
viotions  ngainst  him  under  Chapter  XVII  of  the  Indian  Penal 
Code.  Under  sections  846  and  348,  Criminal  Procedure  Code,  I 
muRt  transfer  this  case  to  the  District  Mpgistrate  for  trial.  The 
accused  must  be  produced  before  him  on  the  18th  instant.  He 
is  remanded  to  jail  till  then/^ 

This  order  was  carried  out,  a 'd  on  the  l8th  May  ICO.%  the 
District  Ma>^istrate  having  noted  that  the  case  was  transferred 
under  sections  346  and  348  of  the  Code  of  Criminal  Procedure^ 
ordered  that  the  case  sliould  be  token  on  his  file,  and  that 
e'dJence  to  prove  the  previous  convictions  should  be  produce!. 
On  tlie  31st  May  190.3,  one  witness  was  examined  to  prove  the 
identity  of  the  accused  with  iho  allege!  previous  convict.  Ou 
the  16th  .June,  an  »ther  witness  was  examined  on  the  same  point. 
The  District  Magistrate  then  .made  what  professes  to  bo  an 
examinatiuu  of  the  accused,  legariHng  the  further  evidence  taken 
by  him,  in  these  terms  ;  — 

''Qwm/iou.-^ Have  you  anything  to  say  in  reference  to  tlie 
evidence  you  have  heard  at  various  hearings  since  the  8th  of 
Majriast?'' 
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The  District  Magistrate  tliereafter  fraoiod  a  charge  agaiust 
tjie  accuseJf  the  first  head  being  under  section  41 1,  Indian  Peiihl 
C.ode^  and  the  second  head  having  reference  to  ihe  previous 
convictions.  The  accused  having  pleaded  not  guilty,  and  called 
no  evidence,  the  District  Magistrate,  in  a  judgment  which  briefly 
sets  out  a  resume  of  the  evidence  against  him,  convictei  the 
aooased  under  section  ill  read  with  section  75  of  the  Indian 
Penal  Coda,  and  sentenced  him  to  rigorous  Imprisonment  for  a 
term  of  five  years  including  three  months'  solitary  confinement ; 
and  fortlier  directed  him,  after  expiry  o[  lii>  >» .ntei  ce,  tu  nuiii) 
his  address  for  a  period  of  three  years  under  section  5(>3  ot  liie 
Code  of  Criminal  Procedure. 

Against  this  conviction  and  sentence,  the  necused  hns  made 
the  present  appeal,  and  I  am  very  clearly  of  opinion  that  th« 
conviction  and  sentence  are  illegal,  and  that  a  new  trial  miut 
be  ordered.  It  is  a  fundamental  and  obviously  necessary  role 
oC  law,  that  the  findings  of  fact  necessary  for  tlio  deci^siou  of  a 
ci'iminal  case  must,  in  the  first  instance,  be  made  by  ihe  person 
or  persouSf  who  has  or  who  have  heard  the  evidence  Mid  the 
argiinients.  This  rule  must  prevail  and  its  violation  must  be  a 
fatal  defect,  in'  every  trial  where  an  exception  is  not  mad^r 
against  it  by  statutory  provision.  The  only  section  of  the  Code 
of  Crimintl  Procedure,  1698,  which  empowers  one  Magistrate 
to  act  upon  evidence  recorded  by  another  is  section  850.  Un* 
less  therefore  the  conviction  in  this  case  by  the  District  Magis- 
trate, based  as  it  is  on  evidence  which  was  almost  entirely 
recorded  by  another  Magistrate,  can  be  saved  by  applung  the 
above  section,  it  is  manifestly  illegal. 

*  On  the  face  of  the  proceedings,  the  original  Magistrate,  Mr. 
Naidu,  professes  to  have  sent  the  cuso  to  the  District  Magistrate, 
Who  similarly  professes  to  have  received  it,  under  sections  346 
atid  318  of  the  Criminal  Proce'lure  Code.  So  far  as  section  3*6 
is  concerned,  a  proceeding  thereunder  is  not  governed  by  section 
350,  as  expressly  enacted  in  snb-section  (2)  of  the  latter.  But 
it  is,  I  think,  obvions  that  section  84G  was  irrelevant  to  the 
transfer   proceeding   in  this   case,   which   was   really  one  ota 
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transfer  made  under  the  proviso  to  section  348  o£  the  Criminal 
Procedure  Code.  The  question  then  is  whether,  on  such  a 
transfer  being  made,  the  District  Magistrate  can  legally  act  on 
evidence  which  may  have  been  recorded  by  the  Magistrate  who 
transferred  the  case  to  him.  1  am  very  clearly  of  opinion  that 
h©  cannot  legally  use  such  evidence  as  a  basis  for  the  convic- 
tion of  the  accused,  in  the  same  way  as  if  he  had  recorded  it 
himself. 

The  scope  of  section  350  has  been  considered  in  more  than 
one  reported  c^se.  It  introduces,  purely  for  administrative 
convenience,  a  dangerous  exception  to  the  rule  that  only  a 
person  who  has  heard  all  the  evidence  in  a  criminal  case  is 
competent  to  decide  whether  the  accused  in  that  case  is  inno- 
cent or  guilty  :  and  this  danger  is  ackuowledgod  by  the  Legis- 
lature in  the  clauses  (a)  and  (b)  which  constitute  the  proviso 
to  sub-section  (1)  of  the  said  section.  Like  all  statutory  ex- 
ceptions to  rules  of  common  law,  the  section  must  be  strictly 
construed.  It  can  only  apply  where  one  Magistrate  has  ceased 
to  exercise  a  particular  jurisdiction  after  having  heard  and  re- 
corded the  whole  or  any  part  of  the  evidence  in  any  inquiry  or 
trial,  and  is  succeeded  by  another  Magistrate,  who  is  put  in  his 
place  to  continue  the  exercise  of  the  mme  jurisdiction.  In  other 
words,  the  sections  intended  to  provide  for  a  case  where  an 
inquiry  or  trial  has  been  commenced  before  one  incumbent  of  a 
particular  Magisterial  post,  and  that  oflScer,  having  ceased  to 
hold  jurisdiction  in  thnt  post,  is  succeeded  by  another  o 65 cer 
who  continues  the  interrupted  jurisdiction.  Such  a  provision 
cannot  be  held  to  cover  the  case  of  a  transfer  of  a  trial  from  one 
Court  to  another.  The  section  pre-supposes  that  the  Court  and 
jurisdiction  remain  the  same,  and  only  the  personnel^  of  the 
Magistrate  is  altered.  It  may  be  said  that  a  Magistrate  who 
decides  on  evidence  not  recorded  by  him,  is  equally  handicapped, 
whether  he  receives  such  evidence  by  his  own  succession  to  the 
office  of  a  predecessor,  or  by  the  transfer  of  the  case  to  his  own 
file  from  that  of  another  MngistratO:  But  that  is  an  argument 
for  consideration  by  the  Legislature.  I  must  construe  the  law 
as  I  find  it :  and  where,  as  here,  the  statutory  provision  seems 
to  be  clear:  in  its  language,    I  must  apply    it  even   though  the 
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consequence  may  be  to  make  the  enactment  illogical  or  incon- 
sJBtent  with  other  enactments.  Jn  fact,  however,  it  is  neither 
illogical  nor  inconsistent  to  make  a  particular  exception  to  a 
general  rule  only  so  far  as  it  is  necessary  for  the  particular  cir- 
carostanoes  underlying  it  :  and  that  is  all  that  has  been  done 
here.  The  above  views,  as  to  the  narrow  scope  of  section  350, 
seem  to  receive  support  from  the  cases  of  R.  v.  Badhe  (1),  Hard' 
war  Sing  v.  Khega  Ojha  (2),  and  the  cases  there  cited,  Damn 
Tliakur  v.  BIwwani  Sahoo  (3),  R.  v.  Basappa  (4),  and  IL  v. 
Angnu  (5)— while  the  decision  of  Ismay,  J.  C.,  iu  Emperor  v. 
Roitira  (0),  in  which  I  wholly  concur,  is  absolutely  on  all  fours. 

For  the  reasons  given,  I  set  aside  the  conviction  andsenteoce 
appealed  against,  and  direct  that  the  accused  be  re-tried  de  novo 
according  to  law.  He  must  at  once  be  restored  to  the  pobiiion 
of  an  under-trial  prisoner^  and  be  dealt  wilh  accordingly  pending 
the  re-trial  now  ordered. 


(11  Bur.  L.  B.,  296,) 

IS  THE  CHIEF  COURT  OF  LOWER  BURMA. 

June  29        [CRIMINAL  APPEAL  No.  128  op  1905.]  1905. 

Present  :— Mr.  Justice  Fox. 

EMPEROR-^  Appellant, 

Versus 

NYA  PYU  BA— Respondent. 

Land  at  the  disposal  of  the  Government  —meaning of— land  in  respect  of  which  no 
person  has  acquired  a  permanent,  heritable  and  transferable  right  of  use  and  occupanaj 
under  any  law  in  force  or  right  created  by  grant  or  lease  from  Government- a  permanent^ 
heritable  and  transferable  right— how  acquired  -  by  status  of  landowner-^Burvia  Foresti 
Act  (Burma  Act  Xo.  I\'  of  1902;  s.  3  (7)  ^IjOiccr  Burma  Land  and  Revenue  Act  (No.  E 
of  1876;  ss.  7,  8  and  19  and  Rule  62. 

Sub-sectioQ  7  of  section  3  of  the  Burma  Forests  Act  enacts  that  land  at  th« 
disposal  of  the  Government  means  land  in  respect  of  which  no  person  has  aoqnired 
either  (a)  a  permanent,  heritable  and  transferable  right  of  use  and  occupancy  under 

(1)  I.  L.  R..  12  All..  66.  (4)  I.  L.  R.,  18  Mad.,  394. 

(2;  L  L.  R.,  20  Cal..  870.  (6)  All.  W.  N.  1898,  p.  130. 

(8)  I.  L.  R,.23  Cal.,  194i  (6)  15  0.  P.  L.  B.,  06. 
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any  law  for  the  time  being  in  force  ;  or  (Jj)  any  right  croated  by  grant  or  lease  made  or 
continned  by  or  on  behalf  of  the  British  Government. 

The  only  law  under  which  a  permanent  and  transferable  right  of  use  and  occupancy 
can  be  acquired  in  Lower  Burma  is  the  Lower  Burma  Land  and  Bevenue  Act, 
sections  7  and  8  of  which  show  how  such  right  may  be  acquired. 

Section  19  of  that  Act  gives  the  Local  Govemmont  power  to  make  rules  to 
regulate  the  temporary  occupation  of  land.  Rule  52  of  the  Bules  under  that  Act 
enacts  that  no  person  shall  acquire  by  le  igih  of  possession  or  otherwise  any  right  over 
lands  occupied  under  the  chapter,  except  the  right  to  occupy  the  land  until  the  end 
of  the  year  for  which  he  may  have  paid  the  revenue  assessed  thereoD. 

Held  that  if  a  cultivator  has  not  acquired  the  status  of  a  landowner  in  respect 
of  land,  he  cannot  have  acquired  a  permanent,  heritable  and  transferable  right  in 
respect  of  the  land. 

T.  F,  R,  McDonnell  {Assistant  Government  Advocate)  for  the 
Crown. 

Agdbeg  and  Vaung  Kin  for  the  respondent. 

FoXy  J.— Hie  learned  Sessions  Judge  says  '^  land  for  which 
a  man  has  received  no  grant  or  lease,  but  which  he  is  allowed  to 
cultivate  and  pay  land  revenue,  has  certainly  ceased  to  be  at  the 
disposal  of  Government  within  the  meaning  of  s.  20  of  the  Kales 
of  the  Burma  Forest  Act,''     I  must  dissent  from  this  view. 

Sub-section  (7)  of  s.  3  of  the  Burma  Forests  Act  enacts 
that  "land  at  the  disposal  of  tlie  Government "  means  land  in 
respect  of  which  no  person  has  acquire!  either  (a)  a  permanent, 
heritable  and  transferable  right  of  use  and  occupancy  under 
any  law  for  the  time  being  in  force  ;  or  (h)  any  right  created  by 
grant  or  lease  made  or  continued  by  or  on  behalf  of  the  British 
Government. 

The  only  law  under  which  a  permanent  and  transferable 
right  of  use  and  occupancy  can  be  acquired  in  Lower  Burma  is 
the  Lower  Burma  Land  and  Revenue  Asjt,  sections  7  and  8 
of  that  Act  show  how  such  rii^ht  may  bo  acquired.  Section 
19  of  the  Act  gives  the  Local  Government  power  to  make 
rules  to  regulate  the  temporary  occupation  of  land.  Rule  52  of 
the  Rules  under  the  Act  enacts  that  ''no  person  shall  ncquire 
by  length  of  possession  or  otherwise  any  right  over  lands  occupied 
ttnder  the  chapter  except  the  right  to  occupy  the  land  until  the 
end  of  the  year  for  which  he  may  have  paid  the  revenue  assessed 
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thereon.  Consequently,  if  a  cultivator  has  not  acquired  tbe 
etattis  of  a  landowner  in  respect  of  land,  he  cannot  hare  acquired 
a  permanent,  heritable  and  transferable  right  in  respect  of  tk 
land. 

The  decision  of  the  learned  Sessions  J  adge  haviog  been  based 
solely  on  the  ground  that  the  land  on  whioh  the  trees  had  been 
held  was  not  land  at  the  disposal  of  Government  and  such  ground 
being  erroneous,  this  appeal  is  allowed.  The  order  of  acqnitUl 
is  set  aside.  The  appeal  to  the  Sessions  Court  will  be  reheard 
on  the  merits, 


FULL    BENCH. 

{11  Bur.  L.  R.y  317.) 

IN  THE  CHIEF  COURT  OF  LOWER  BURMA. 

Aug.  3       [CRIMINAL  REFERENCE  No.  37  of  1905.]        1J05. 

Present  :-»Mr.  Justice  Adamson,  C.  J  ,  Mr.  Justice  Fox  and 
Mr.  Justice  Irwin. 

EM  PEROR-COMPLAINANT, 

Venus 
NGA   rO  YlN—AccDSKD. 

FurUtcr  inqiiirn  after  discharge  of  accused  ami  luhcn  no  further  evidence  is  jorihr 
coming— whether  District  Magistrate  is  compctK-nt  to  direct  -ichcthcr  IHitrict  Magiiiiau 
in  directing  further  inquiry  tvould  be  exercising  sound  discretion  in  ease  not  ttiulU  osif 
by  Court  of  Sessions—whether  it  is  duly  of  District  Magistiate  to  refer  case  to  High  C^tfi 
instead  of  making  an  order  himself  District  Magistrates  autliority  io  order  further  if- 
qxiiry — whether  it  is  unfettered— Criminal  Procedtire  Code  {Act  V  of  i898),  s.  437. 

A  District  Magistrate  is  compel cnt  under  the  provisions  of  section  437  of  thi 
Criminal  Procadure  Code  to  direct  further  inquiry,  after  the  d  if  charge  of  an  accused, 
when  the  further  inquiry  entails  only  a  rehearing  on  the  same  materials,  that  Istostj, 
when  no  further  evidence  is  forthcoming. 

The  District  Magistrate,  in  making  u?o  of  this  power,  would  bo  exercisiDg  a  sctod 
discretion. 

In  a  ca'.e  not  triable  only  by  the  Court  of  Ses*9ion3  it  w^-uld  n^t  ordinarily  te 
the  duty  of  a  Districi*  Magistrate  to  refer  the  case  to  the  High  Court  instead  ofnwkitil 
an  order  himself. 

Section  437  gives  a  District  Magistrate  authority  to  order  a  further  inquiij  m 
such  authority  is  unfettered  by  any  other  provision  of  law. 
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The  following  was  the  order  of  reference  made  by  Adamson, 
0.  J.,  in  Criminal  Revision  No.  821  of  1905. 

The  accused  was  discharged  hy  the  Senior  ^lagistrate  and  the  case  came  before 
the  District  Magistrate  of  Pegu  in  revision.  The  District  Magistrate  considered 
that  the  accused  was  improperly  discharged,  that  on  the  evidence  taken  there  was 
a  prima  facie  case  for  charging  and  trying  the  accused  and  that  there  was  no  further 
evidence  available.  Instead  of  exercising  the  power  conferred  on  him  by  section  487 
of  the  Criminal  Procedure  Code  and  either  himself  making  or  directing  a  sub- 
ordinate Magistrate  to  make  further  enquiry,  the  District  Magistrate  has  referred  the 
case  to  this  Court.  The  accused  had  an  opportunity  of  showing  cause  before  the 
District  Magistrate,  and  it  is  unnecessary  to  serve  him  with  a  fresh  notice. 

The  District  Magistrate  in  referring  the  case  has  followed  the  ruling  In  tha 
tnatter  of  HaH  Das  Sanyal  v.  Saritidla  (1).  He  need  not  have  gone  so  far  for  his 
authority,  but  might  have  quoted  Crown  vs,  Nga  PoKa  (2),  in  which  it  was  held  by  this 
Court  that  in  the  case  of  an  accused  being  improperly  discharged  by  a  Magistrate 
when  there  is  really  no  further  inquiry  that  can  be  properly  directed,  the  proper 
course  is  to  refer  to  the  High  Court. 

I  am  referring  this  case  to  a  Full  Bench  because  I  doubt  whether  the  ruling  in 
Crown  V,  Nga  Po  Ka  (2)  is  in  accordance  with  law.  The  ruling  is  based  on  the  case 
quoted  by  the  District  Magistrate,  In  ^/ie  ma ^/cro/  IlaH  Das  Sanyal  v.  SarituUa  (I). 
In  that  case  the  majority  of  a  Full  Bench  of  the  Calcutta  High  Court  held  that  the  Dis- 
trict Magistrate  had  jurisdiction  on  sufficient  ground  to  set  aside  an  order  of  digcharge 
and  direct  cither  an  additional  investigation  of  the  facts,  or  a  reconsideration  cf  the 
evidence  by  the  Magistrate  whose  order  is  set  aside,  or  a  new  inquiry  before  Binother 
Magistrate,  and  that  among  such  sufficient  grounds  are  the  omission  to  take  evidence 
which  ought  to  have  been  taken,  the  discovery  of  fresh  evidence,  mistakes  of  law, 
illegality  or  irregularity  in  the  proceedings  and  the  incorrectness  of  the  first 
finding.  But  they  modified  this  geuoral  finding  by  adding  that  the  discretion  thus 
CDnfcrred  on  th9  District  Mvgist/rate  is  a  judicial  one,  and  they  proceeded  to  point  out 
instances  of  its  proper  application.  The  learned  Judges  appeared  to  consider  that  the 
process  r  quired  two  step.; :  (a)  setting  aside  the  order  of  discharge  and '  (bj  passing 
an  order  in  its  staad.  They  consider  that  if  in  a  case  triable  only  by  the  Sessions 
Court  in  which  further  evidence  was  not  available,  the  District  Magistrate  was  satis* 
fiel  that  on  the  evidence  there  was  a  clear  case  for  committal,  he  would  be  exercising 
a  propar  discretion  in  diiectiog  a  committal  as  empowered  by  section  436,  but  that 
in  a  case  of  the  same  kind,  not  triable  only  by  the  Court  of  Sessions  and  falling 
within  section  437,  it  was  ordinarily  the  duty  of  the  District  M8gistra,te  to  refer  the 
case  to  the  High  Court,  which  could  make  a  suitable  order. 

Prinsop,  J.,  dissented  in  part.  He  agreed  with  the  enlarged  interpretation  put  on 
section  437,  but  was  of  opinion  that  the  terms  of  the  section  should  bear  a  still  larger 
interpretation,  and  that  it  was  competent  for  the  District  Magistrate  to  set  aside  an 
order  of  discharge  passed  ogainbt  the  weight  of  the  evidence  and  to  order  a  further 
enquiry.  He  pointed  out  what  he  considered  to  be  the  error  in  the  decision  of  bis 
colleagues.  "  It  was  sought,"  he  said,  "  t^o  make  an  order  of  discharge  of  the  samQ 
(I)    I.  L.  B.  15  Cal.  608,        (2)    I.  L.  B.  R.  100. 
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foro«  M  an  order  of  acquittal,  and  to  declare  that  it  can  be  set  aside  only  by  the  High 
Oouri."  ii  appean  te  me  that  Prinsep,  J.,  in  these  words  indicated  the  real  reason  for 
the  decision  of  the  majority  of  the  Full  Bench.  They  thought  that  ia  a  case  where 
no  further  evidence  was  forthcoming,  the  District  Magistrate  would  exercise  a  wrong 
discretion  in  ordering  a  further  inquiry,  because  his  order  would  include  the  setting 
aside  of  an  order  of  discharge,  a  function  which  appertained  only  to  the  High  Court. 

The  Lower  Burma  ruling  which  I  have  quoted,  Crown  v,  Nga  Po  Ka  (2),  merdj 
followed  the  Calcutta  ruling. 

But  there  has  been  a  subsequent  Full  Bench  ruling  of  this  Court  in  King-Fmperoi 
V,  Kga  Pyu  Di  (3),  in  which  the  effect  of  an  order  of  discharge  is  clearly  defined.  It 
was  held  that  there  was  no  provision  in  the  Code  for  setting  aside  an  order  of  dis- 
oharge,  the  reason  being  that  such  an  order  does  not  operate  as  an  acquittal,  and  thai 
Its  existence  is  no  bar  to  further  proceedings.  It  is  not  necessary,  it  was  said  in  the 
judgment  of  the  late  learned  Chief  Judge,  for  an  order  of  discharge  to  be  set  aside  before 
iarihar  inquiry  can  be  ordered. 

I  ihlnk  that  this  ruling  altogether  outs  away  the  ground  on  which  it  was  held  in 
Crown  V.  Nga  Po  Ka  (9)  that  the  proper  course  for  the  District  Magistrate  to  take,  io 
oases  in  which  further  evidence  is  not  forthcoming,  is  to  refer  the  case  to  the  High 
Court.  Section  487  of  the  Criminal  Procedure  Code  confers  certain  powers  on  the 
Distriet  Magistrate,  and  as  it  has  now  been  ruled  that,  in  this  particular  instance  in 
which  the  District  Magistrate  has  hitherto  been  debarred  from  exercising  iliat  power 
in  aooordanoe  with  law,  he  is  compatent  to  exercise  that  power  in  accordance  with 
law,  it  is  not  for  the  High  Court  to  say  that  he  is  exorcising  a  wrong  discretion,  when 
he  makes  use  of  a  power  that  is  conferred  on  him  by  law. 

The  questions  that  I  refer  to  a  Full  Bench  are— 

(1)  Is  the  District  Magistrate  competent  under  the  provisions  of  section  437 
of  the  Criminal  Procedure  Code  to  direct  further  inquiry,  aftrt  the  dis- 
charge of  an  accused,  when  the  further  iuquiry  entails  only  a  rehearing 
on  the  same  materials,  that  is  to  say,  when  no  further  evidence  is  forth- 
coming. 

(2)  In  the  event  of  tbis  question  being  answered  in  the  affirmative,  would  the 
District  Magistrate,  in  making  use  of  this  power,  be  exercising  a  sound 
discretion. 

T.  F.  iJ.  McDonnell  {Assistant  Government  Advocate)  for   the 
Crown. 

The  following  were  the  judgments  of  the  Court : — 

Fox«  J« — 1'^<^  questions  referred  appear  to  me  to   bo  prac- 
tically   answered   by    the  decision  of  Full  Bench  of  this  Court  in 
Kinq^Emperor  v.  hga  Pyu  Di  (3).     The  question  of  the  liability  of 
an   accused   person   to   be  proceeded  against  again  after  a  com- 
(3)    2  L,  B.  R,  27,       10  Bur.  L.  B.  1. 
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plaint  against  liim  had  been  dismissed,  or  after  he  had  been  dis- 
charged, was  so  fully  gone  into,  that  it  appears  unreceisary  to 
add  any  farther  remarks  on  the  subject. 

It  was  pointed  out  that  there  is  no  provision  in  the  Criminal 
Procedure  Code  for  setting?  aside  an  order  of  discharge.  That 
being  so,  a  reference  to  this  Court  by  a  District  Magistrate  to 
have  an  order  of  discharge  set  aside,  before  he  makes  an  order 
for  further  inquiry  under  section  437  of  the  Code,  must  bo 
an  unnecessary  and  uncalled  for  proceeding. 

In  Hart  Das  S^riyal  v.  SarituUa  (I)  six  Judges  out  of  eight 
held  that  a  District  Magistrate  has  jurisdiction  under  thatEeotion 
to  order  a  further  inquiry  upon  the  same  materials  which  were 
before  the  Subordinate  Magistrate.  This  proposition  has  been 
accepted  by  this  Court  and  there  is  no  reason  to  doubt  its  cor- 
rectness. In  so  far  as  the  further  proposition  adopted  by  the 
majority  of  the  Judges  laid  down  that,  in  a  case  not  triable  only 
by  the  Court  of  Sessions,  it  would  ordinarily  be  the  duty  of  a 
District  Magistrate  to  refer  the  case  to  the  High  Court  instead 
of  making  an  order  himself,  I  think  that  the  decision  of  this 
Court  in  Ring-Emperor  v.  Kga  Pyu  Di  (3)  conflicts  with  such  pro- 
position, and  it  is  not  binding  on  the  Courts  of  this  Province. 

The  section  gives  a  District  Magistrate  authority  to  order  a 
further  inquiry  and  such  authority  is  unfettered  by  any  other 
provision  of  law. 

I  would  answer  both  the  questions  referred  in  the  afiirmative. 

Adamson^  C.  J.— I  concur. 

Irwllly  Jm—l  concur. 
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MI  GAUK  v.  NQA  PO  HMI. 

(U.  B.  jB.,  1905,  Crhn.  Pro ,  39.) 

IN  THE  COURT  OF  THE  JUDICIAL  COMMISSIONER, 
UPPER  BURMA. 

Aprils         [CRIMINAL  REVISION  No.  60  of   HJOo.]  190i 

Present :  -  A.  M.  B.  Irwin,  Esquire,  i.  c.  s. 

MI  GAUK  V.  NGA  PO  HMI 

When  a  child  is  in  the  custody  of  his  mother,  and  the  father  has  rot,  before  the 
receipt  of  the  summons,  either  asked  for  the  custody  of  the  child  or  offered  to  pea- 
vide  for  him  in  any  way,  he  must  be  held  to  have  neglected  to  maintain  the  child  r 
and  an  offer  made  in  Court  to  maintain  the  child  on  condition  that  it  lives  with 
him  will  not  take  away  the  Magistrate's  jurisdiction  to  order  the  father  to  pay  for 
the  child's  maintenance. 

Mr.  A,  C  MuTcerjeey  for  Appellaufc. 
Mr.  C.  G.  8.  Pillay^  for  Respondent. 

The  parties  were  divorced  in  Tabodwe  1265  (February  1904). 
In  November  Mi  Gauk  applied  for  maintennnce  for  ber  son  by 
Po  Hmi,  9  years  old.  Po  Hmi  replied  that  he  had  no  means  nud 
asked  that  the  boy  be  made  over  to  him.  When  examined  lie 
said  he  wished  to  send  the  boy  to  an  English  school  in  Mandalay, 
where  he  has  relations. 

The  Snb-divisional  Magistrate  dismissed  the  application  on 
the  authority  of  a  ruling  which  has  been  omitted  from  the  pub- 
lished volume  of  rulings  for  1897-1901,  because  it  is  obsolete, 
as  stated  in  the  prefatory  note  next  after  the  title  page.  The 
Magistrate  ought  to  keep  his  knowledge  of  law  up  to  date  by 
reading  new  rulings,  and  ought  not  to  refer  to  the  oriffinal 
quarterly  issues  of  rulings  after  complete  volumes  have  been 
published. 

In  Ma  Nyein  Me  v.  Mating  Eyaw(\]  it  was  held  that  a  Magis- 
trate has  no  authority  to  determine  who  is  the  lawful  guardian  of 
a  child  and  that  a  woman's  refusal  to  surrender  a  child  is  no  ground 
for  stopping  an  allowance  previously  ordered.  That  case  is  not 
exactly  on  all  fours  with  the  present  case  because  the  present 
is  an  original  application,  but  Mr.  Adamson  expressly  dissented 
from  the  opinion  of  Mr.  Burgess  in  the  case  of  an  original  appli- 
(1>  U.  B.  B.,  1902,  Crinj.  Pro.,  7. 
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cation.     The  parties   before   Mr.  Adamson  were  not  represented 
"by  Advocates. 

The  learned  Advocate  for  the    Respondent   says    that  under 
Rection   19    of   the   Guardians   and   Wards  Act  the  father  is  the 
pnTna/act^  guardian  of  his  son,    and    that   Buddhist   Law   makes 
the    father    the    natural   guardian   of     sons,     fiuddiiist  Law   is 
not   applicable   to   the   present   case,  and    there  is  nothing  in  it 
co»5trary  to  Mr.   Adamson's  dictum  that  the  right  to  the   custody 
of   the  children    must   be  determined  elsewhere  than  in  a  Magis- 
trate's Court.     I  am  referred  by  the  Hespondent  to  two  rulings  of 
Indian  Courts.     The  first,  I'acchoo  Dosso  v.  Sreemottee  Soodhamonnee 
(1),  was  under  the  Code  of  18(31  and  is  not  very  helpful  in  interpret- 
ing the  Code  of  1898.  The  other  case  is  that  of  Man  Singh  v.  Mus^ 
sumai  Dharmon  (2),  in  which  the  Chief   Court  of   the   Punjab   set 
aside  an  order  for  maintenance  of  two  sons  because  the  father  had 
offered  to  support  them  if  they  and  their  mother  would  live  with 
him.     The  learned  Judges  said  :  *'  We  do  not  Say  that   there  may 
not  be  circumstances  which  would  justify  a  finding  that  the  father 
neglects  to  maintain  his  children,  notwithstanding  such  an  offer, 
and  an    order   for   sepamte    maintenance   notwithstanding   that 
the   fatlier   offered  to  maintnin  them  if  they  would  live  with  him. 
For  example,  if  it  appeared  that  in  spite  of  a  similar   offer  iu    a 
similar   proceeding  he  had  neglected  to  do  so."  They  laid  4owu  the 
law    that  the  fatlier  is  primi faciti  the  guardian  of  his  minor  child- 
ren and  entitled  to  their  custody,  and  that  the  mother  might  apply 
to  the  Civil  Court  under  Act  VIll  of  1890  to  give  her  the    guar- 
dianship   of  her  children,  but  that  the  ('riminal  Court  is  not  com- 
petent to  enter  into  an  inquiry  as  to  the  fitness  or  unfitness  of  the 
father  to  act  as  guardian. 

This  Judgment  seems  to  me  to  be  based  on  the  same  principles 
as  Mr.  Adamson's  judgment  in  Ma  Nyein  Me  v.  Mating  Kyau  (3), 
except  that  the  Punjab  Court,  on  consideration  of  the  terms  of 
section  19  (b\  Act  VI II  of  1890,  puts  on  the  wife  the  onus  of 
moving  the  Civil  Court,  aUhougli  the  children  have  been  in  her 
custody  ever  since  the  divorce  and  the  father  has  never  expressed 
any  desire  to  relieve  her  of  the  custody  until  he  was  summoned 
(1)  16  W.  B.,  62  (172).       (2)  P.  B.  Or.,  of  1894,  No.  :«8. 
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to  pay  for  their  maintenauce.  With  great  respect  to  the  learned 
Judges  I  prefer  Mr.  Adamson^s  interpretation  of  the  meaniDg 
of  "neglect"  in  section  48S,  and  I  think  it  goTerns  an  original 
application  as  well  as  an  application  by  the  husband  to  cancel 
a  previous  order  for  maintenance.  Where  the  husbmd  has  not, 
before  tie  receipt  of  the  summons,  either  asked  for  the  CQsto«lj 
of  the  child  or  offered  to  provide  for  him  in  any  way,  he  must, 
in  my  opinion,  be  held  to  have  neglected  to  maintain  the  child, 
and  an  offer  made  in  Co.irt  to  maintain  the  child  on  condition 
that  it  lives  with  him  will  not  take  away  the  Magistrate's  jnris- 
diction  to  order  him  to  pay  for  the  child's  maintenance. 

The  Lower  Burma  Full  Bench  case  of  Maung  San  Eh   v.   Ua 

On  Bwin  (1)  is  not  exactly  similar  to  the  present  case,  but  it  follows 

very  much  the  same  principles  as  Ma  Nyein   Me    v.   Maung  Kyav^ 

though    the  decision   was    based    partly   on   the  groand  that  the 

children  were  very  young. 

I  spt  aside  the  order  dismissing  the  application  and  direct 
the  Magistrate  to  reconsider  the  case  an  1  to  fix  a  reasonable  rate 
of  maintenance  to  be  paid  by  the  Respondent  to  the  Applicant. 


[U.B.  It,  1905,  Pe.  Code,  21.) 

IN  THE  COURT  OF  THE  JUDICIAL  COMMISSIONER, 
UPPER  BURMA. 

June  12      [CRIMINAL  REVISION  No.  185  of  1905.]  1905. 

rresenli—G.  W.  Shaw,  Esquire. 

NGA  KYAW  YAUNG  r.  EMPEROR. 

A  headman  and  18  villagers  co  •  ducted  a  funeral  procession  along  a  public  road 
with  the  object  of  vindicating  their  right  to  usw  the  road,  and  intending  i o  resist 
obstruction.  It  was  not  proved  that  the  party  was  armed,  but  some  of  its  members 
used  threatening  language. 

HeZ<2,— that  the  use  of  threats  made  the  funeral  party  an  unlawful  assembly. 

Mr.  II.  U,  Broadben^,  Advocate  for  Applicant. 

Applicant  Kyaw  Yaung,  the  headman    of  Kanbayat,   and  18 
of   his    villrtgerd    have    been    convicted  under  section  143,  Indian 
(I)  I'.  B.  R.,  46  (1903).        (2)  U.  B.  R.,  1902,  Cr.  Pr©.,  7 
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Penal  Code,  and  sentenced  to  pay  a  fine   of  Rs.    10   each,   or  in 
default  to  suffer  seven  days^  rigorous  imprisonment. 

They  conducted  a  funeral  procession  from  Kanbayat  to  the 
burial  ground  at  Teinne,  which  is  made  use  of  by  both  vil- 
lages. In  doing  so  they  went  along  the  main  road,  which  passes 
within  the  boundary  of  the  inhabited  site  of  Teinne,  before  reach- 
ing the  burial  ground.  The  Teinne  people  objected  to  dead 
bodies  being  brought  in  close  proximity  to  the  eastern  face  of  their 
village  site,  and  wished  the  Kanbayat  people  to  take  their  funeral 
processijns  along  a  diversion  from  the  main  road,  which  runs 
outside  the  boundary  of  the  village  site. 

There  had  been  dispute  between  the  villages  about  this  for 
some  years.  On  the  occasion  in  question  tho  applicant  at 
the  head  of  his  funeral  procession  insisted  on  keeping  to  the 
main  road  in  spite  of  the  protest  of  the  Teinne  people.  Witness- 
es  belonging  to  Teinne  swear  that  applicant  in  answer  to  the 
protest  said  he  would  go  on  his  way  by  force  if  necessary,  and 
also  that  the  men  in  the  procession  were  armed  with  das  and 
sticks,  and  used  threats  and  abusive  language.  As  to  the  weapons, 
1  think  the  Magistrate  who  tried  the  case  wa^  right  in  his  con- 
clusion that  there  had  been  exaggeration.  The  Monk  U  Paduma, 
who  appeared  to  be  a  reliable  witness,  saw  no  weapons,  but  the 
few  damas  and  forks  required  for  use  in  the  burial  ground.  The 
threats  and  abusive  langunge  did  not  amount  to  much  either. 
All  the  Teinne  witnesses  can  say  is,  that  they  were  called  sons 
of  whores  and  told  they  would  get  the  (?a,  and  have  their  funerals 
at  the  same  time  with  this  one :  and  some  allowance  should  pro- 
bably be  made  for  exaggeration  here  too.  But  the  fact  remains 
that  threats  were  used.  The  Monk  admits  tliis.  The  Magistrate 
who  tried  the  case  thought  that  an  offence  under  section  U8, 
Indian  Penal  Code,  had  been  committed  because  the  common 
object  of  the  accused  was  to  carry  the  dead  body  to  the  grave 
by  force,  or  show  of  force)  along  a  rond  by  which  they  had  no 
right  to  go.  The  error  which  he  fell  into  was  in  supposing  that 
applicnnt  and  his  villagers  had  no  right  to  go  along  this  rond. 
The  fact  that  the  people  of  Teinne  disliked  funerals  from  Kan- 
bayat   taking   this   road,   did-  not   deprive  the  villagers  of  Kan- 
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bftyat  of  the  riglit  of  using  the  road.  On  appeal,  the  District 
11  agist rnte  took  anotber  view.  Ue  thought  that  the  idea  of 
woanding  saperstitious  sensibilities  mlglit  be  dismissed,  and  that 
there  was  no  reason  at  all  why  the  Kaubayat  people  should  not 
have  followed  the  public  road.  But  he  considered  that  they 
constituted  an  unlawful  assembly  within  the  meaning  of  section 
I4l  (4)  because  ^^they  were  unnecessarily  equipped  with  weapons 
and  used  much  unnecessary  abuse.^^  Apparently  what  the  District 
Magistrate  meant  was  that  some  common  object,  fulling  within 
clause  (4}  of  section  141,  Indian  Penal  Code,  might  be  inferred 
from  the  carrying  of  weapons  and  the  use  of  abusive  language, 
but  he  does  not  say  what  he  conceived  the  common  object  to  be, 
and  as  we  have  seen,  it  was  not  clear  that  the  applicant's  party, 
weie  armed,  nor  was  there  very  much  abusive  language. 

What  I  think  the  common  object  of  the  Kanbajat  people 
is  shown  to  have  been,  was  to  take  their  funeral  procession  to  the 
burial  ground  by  the  main  rond  by  way  of  asserting  their  right 
to  do  so,  and,  in  the  event  of  the  villngors  of  Teinne  trying  to 
prevent  them,  to  resist  interference  by  forcf*,  if  necessary,  and  it 
is  certain  that  they,  or  some .  among  them,  nsed  threatening 
words. 

If  thi9  amounted  to  enforcing  a  right  or  supposed  right  by 
mean^  of  Criminal  force,  or  show  of  Criminal  force,  tlien  there  was 
an  unlawful  assembly. 

The  matter  is  not  so  simple  as  it  appears  at  first  sight  on  a 
perusal  of  the  words  of  the  section,  or  of  the  Extract  from 
Dalton's  Justice  of  the  Peace  given  iii  Itsmail  and  others  v.  Queen- 
Empress  (I)  from  Ganauti  Lai  Das  v.  Qntt^nEmprets  (2|. 

I  have  referred  to  the  following  cases  :  -  Queen- Eu  press  v. 
Raj  Knmi,r  Singh  and  others  [1878]  (.S),  Gximuri  Lai  Das  v.  Quern' 
Empress  (1889)  (2),  Queen-Empre.^^  v.  N>irsingh  Patabhn  18S9]  (4J, 
Queen- Empress  v.  Tirakada  (o)  [1891),  Moher  Sheikh  v.  Queen-Em- 
press, [1893]  (6),  Vach  Kami  and  anofher  v  Qu^en-Emprfss  [1897]  (7), 


(1)  U.  B.  R.,  189701,  I,  259. 

(2)  I.  L.  K.,  U  Bom.,  441. 
(8)    I.  L,  R.,  24  Cal.,  68G. 


(7)    I.  L.  R.,  3  Cal.,  573. 


(4)    I.  L.  R.,  16  Cal.,  206. 
i'>)     I.  L.  R.,  14  Mad..  12(1. 
(G;    I.  L.  R.,  26  Cal.,  574. 
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Anant  Pandit   v.   Madhusudan  Madml    (1S99)    [\)^  Queen- Empress 
V,  Prag  Dat  and  others  (1898)  (2).  

None  of  the  cases  is  procisely  like  tlia  present  one,  and  they  , 
are  not  nil  in  ngreemenb.  !'ub  tlie  principle  which  underlies 
them  appears  to  be  that  unless  the  right  of  private  defence  arises, 
the  enforcement  of  a  right  by  more  than  five  persons  by  force 
or  show  of  criminal  force,  comes  within  section  141,  Indian  Penal 
Code.  The  view  taken  of  the  law  in  Ganatcri  Lai  Das  v.  Queew 
Empress  was  upheld  in  the  latest  Calcutta  case,  Anant  PandW^s  case, 
and  I  think  that  I  ought  to  follow  it,  as  indeed  my  learned  pre- 
decessor did  in  Ismail  v.  Queen-Empress  above  cited.  In  Ganauri 
Lai  Ds.Ms  case  the  vindication  of  a  right  of  way  when  interrupted 
by  force  is  referred  to,  and  is  asserted  to  be  the  enforcement 
of  a  right,  and  if  done  by  five  or  more  to  be  in  many,  if  not  in 
most,  cases  forbidden  by  law,  and  the  poiuo  is  taken  tliat  the 
right  of  private  defence  is  only  conferred  by  the  Indian  Penal 
Code  against  specified  offences  under  the  Indian  Penal  Code. 

Here  applicant's  party  were  probably  not  in  excessive  numbers 
for  the  purpose  of  a  funeral  procession,  and  as  we  have  seen,  it 
is  not  proved  that  they  were  armed  with  more  than  the  few 
weapons  or  implements  required  at  the  burial  ground,  and  they 
had  a  perfect  right  to  go  along  the  road  which  they  took.  Jlenoe 
if  they  had  simply  tji ken  their  procession  along,  whether  with 
or  without  the  express  object  of  vindicating  t^heir  riglit  of  way, 
without  uttering  threats,  tliey  would  not  have  constituted  au 
unlawful  assembly,  and  if  the  Teinne  people  had  wrongfully 
restrained  them  within  the  meaning  of  section  339,  Indian  Penal 
Code,  they  would  have  been  protected  by  sections  97  and  101, 
Indian  Penal  Code,  in  offering  resistance  within  the  limits  laid 
down  in  the  last  mentioned  section.  But  as  we  have  seon,  appli- 
cant's party  or  some  of  them  uttered  threats,  and  on  the  principto 
laid  down  in  tlie  English  legal  authorities,  this  made  them  an 
unlawful  assembly  "  whether  the  end  and  object  they  proposed 
were  a  just  and  legitimate  one  or  not." 

In  these  circunstances  the  convictions  were  right,  and  as  the 
sentences  were  appropriate,  there  is  no  cause  for  interference. 

The  application  is  dismissed. 

(1)    I.L.B.,2lCal.,892.         |         (2)    I.  L.  R.,  20  AU.,  459. 
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{9.  Ccd.  W.  N.,  974.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

June  23,Jaly  15  [CRIMINAL  REVISION  No  276  of  ]  905]    1905. 

Preient : — Mr.  Justice  Maclean,  C.  J.,  Mr.  Justice  TargiteraDd 
Mr.  Justice  Woodrcffe. 

HARI  BHUIMALI  and  others,-- Pstitiokers, 

Versus 

EMPEROR. 

Penal  Coie  {Ad  XLVof  i860),  sec.  919— Theft -Claim  of  ^i«e— Bon&  fides  Jum- 
diction  of  Criminal  Court -Ad  comimUed  by  servant  at  master's  biddng-GuiUy 
knowledge.    Proof  of -- High  Court —Bevision- Interference  tcith  Finding  of  fact. 

As  a  rule,  the  findings  of  fact  of  the  lower  Ck>urt  are  accepted  hy  the  High  Court 
ia  revition  cases,  bat  there  are  exceptions  to  this. 

One  must  be  careful  to  see  that  the  criminal  law  is  not  put  in  motion  with  a  view 
td  assist  in  the  prosecution  of  a  civil  claim. 

A  Criminal  Court  should  not  convict  of  theft  a  person  who  asserts  a  ckim  of 
right  unless  that  claim  is  a  mere  pretence. 

A  servant  is  not  guiUy  of  the  offenoa  of  theft  when  he  acts  at  his  master's  biddiDg, 
unless  it  can  be  shown  that  he  participated  in  his  master's  knowledge  of  dishonesty. 
There  must  be  some  evidence  from  which  such  knowledge  oo  the  part  of  the  servaut 
can  be  inferred. 

PaPgitSPf  Ja— The  three  Petitioners,  Hari  Bhuimali,  Alo- 
ban  Bhuimali,  and  Kasim  Sheikh  are  servants  of  the  Maharajah 
of  Cassimbazar,  and  have  been  convicted  bj  the  Joint  Magistrate 
of  Rampore  Hat,  under  sec.  379,  1.  P.  C.,  and  fined  Rs.  50  each, 
because  they  cut  down  three  trees  in  an  orchard  belonging  to 
Babu  Akhoy  Kumar  Qhose  and  took  thom  to  their  maater^s 
cutchery  on  or  about  I3th  November  190i..  They  obtained  this 
rule  calling  on  the  District  Magistrate  to  show  cause  why  the 
conviction  and  sentence  should  not  be  set  aside  on  the  grounds 
set  forth  in  their  petition. 

The  rule  has  been  fully  argued  before  us  on  both  sides.  At 
first  I  was  inclined  to  think  that  the  Petitioners  hai  some  right  on 
their  aide,  but  after  hearing  the  clear  statement  of  the   facts  pat 
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before   us  by  the  learned  Counsel  wlio  appeared  for  the  oppositp 
party,  1  think  the  Magistrate's  decision  is  right. 

The  matter  in  dispute  is  an  orchard  and  the  complainant  ig 
a  Icofal  (or  servant  in  the  service  of  Babu  Akhoy  Ghose.)  Both 
the  Maharajah  and  Babu  Akhoy  Ghose  are  very  wealthy  men 
with  a  large  number  of  tenants  living  near  this  orchard. 

The  plain  facts  are  these.  Babu  Akhoy  Kumar  Ghose  (or 
his  predecessor)  obtained  possession  of  the  orchard  under  a  Civil 
Court  decree  on  9th  December  1900.  The  Maharajah,  alleging 
that  the  orchard  was  held  by  one  Ebadut  AH  as  part  of  a  holding 
of  81  bighas  at  a  rental  of  Bs.  11  obtained  a  decree  against 
Ebadut  (apparently  a  money  decree,  though  this  point  is  not 
important)  and  tried  to  get  possession  in  the  execution  proceed- 
ings, but  Akhoy  Babu's  men  opposed.  Akhoy  Babu's  claim  was 
allowed  and  the  Maharajah  failed,  the  Sub- Judge  deciding  that 
Akhoy  Bnbn  was  in  possession.  That  was  on  the  80th  August 
1902.  Although  the  Maharajah  therefore  knew  that  Akhoy  Babu 
was  in  possession  and  Ebadut  was  not  in  possession,  yet  he  in- 
stituted another  suit  against  Ebadut  in  1903,  alleging  (anew 
case)  that  this  orchard  was  part  of  a  holding  of  11  bighas  at  a 
rental  of  Rs.  27.  He  got  a  decree  against  Ebadut  and  under  it 
brought  the  alleged  holding,  and  obtained  the  sale  certificate 
on  30th  September  1904. 

The  Civil  Court  closed  for  the  long  vacation  on  7th  October, 
the  holidays  lasting  from  8th  October  to  9th  November,  The 
Maharajah  applied  in  haste  for  delivery  of  possession,  and  a  peon 
Abdul  GhafEar  was  sent  to  deliver  possession.  The  peon  was 
prevented  by  Akhoy  Babu's  men  from  giving  possession  to  the 
Maharajah,  and  made  a  report  to  that  effect  when  the  Courts 
re-opened  on  lOth  November.  The  Petitioners,  however,  alleged 
that  the  peon  did  deliver  possession  on  lOth  October,  but  was 
bribed  by  Akhoy  Babu's  men  during  the  holidays  and  so  made 
a  false  report.  Some  of  the  Maharajah's  men  afterwards  cut 
these  three  trees  and  took  them  away.  The  complainant  said 
the  Petitioners  did  that  about  13th  November  and  he  made  a 
complaint  on  13th  November.      The     Petitioners     alleged    the 
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cutting  was  earlier,  but  this  difference  bas  not  teen  tre«ted 
before'  us  as  of  any  importance;  the  main  fact  being  undisputed 
that  the  trees  were  cut  after  tlio  alleged  delivery  of  possession. 

It  has  been  repeatedly  pressed  on  us  on  the  Petitioners' 
behalf  tha^i  the  cutting  could  not  be  an  offence  because  the 
Maharajah  hnd  a  riglit  to  the  orchard.  Now  the  fact,  that  a 
person  who  invndes  another's  property  alleges  some  pretext  of 
right,  does  not  prove  tliat  the  pretext  is  genuine  and  6owa  fide. 
No  one  invades  another's  property  avowing  that  he  does  so  with- 
out any  right;  he  naturally  and  of  necessity  puts  forward  some 
pretext  of  right.  The  mere  assertion  of  the  pretext  therefore 
proves  nothing  whatever,  and  the  Courts  must  see  whether  the 
assertion  is  based  in  good  faiih  on  fair  and  reasonable  grounds; 
otherwise  no  man's  property  would  be  safe  nor  could  he  get 
redress  from  the  criminal  law,  however  gross  the  invasion  of  Lis 
rights  and  however  baseless  the  alleged  pretext  of  right  might 
be.  A  wrong-doer  cannot  by  setting  np  some  false  or  collusive 
or  spurious  claim  oust  the  Criminal  Ci>urt  from  taking  cognizance 
of  his  offence.  It  is  by  no  means  uncommon  that  a  person  who 
wants  to  get  possession  of  property,  tries  either  before  he  goes 
to  the  Civil  Court  or  after  he  has  failed  there,  to  get  some  footing 
in  tlie  property  by  force,  and  to  cloak  his  act  with  some  pretence 
of  right. 

The  essential  fact  in  the  Petitioners'  case  is  their  allegation 
that  their  master  the  Maharajah  obtained  possession  of  this 
orchard  from  the  peon  on  lOth  October.  It  is  proved  that  before 
that  date  Akhoy  Ghose  was  in  possession,  and  the  Mahar.ijah 
knew  that  perfectly  well  after  the  Sub.Judge's  decision  in  Akhoy 
Babu's  favour  and  against  him  on  3Cth  Angust  1902.  The  pro- 
secution denied  that  the  peon  gave  the  Maharajah  possession. 
This  raised  a  plain  question  of  fact  which  is  necessarily  involved 
in  this  case,  and  the  Magistrate  was  bound  to  decide  it  in  the 
same  way  as  other  important  questions  of  fact  have  to  be  decided 
in  the  Criminal  Courts.  He  has  found  that  the  peon  did  not 
give  possession  to  the  Maharajah. 

That  is  a  finding  of  fact  which  is  generally  respected  in  re- 
visional  oa^es  aaoh  aa  theae;  but  a3  it  has  bean  obaIl9aged  by  the 
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Petitioners  under  the  rule  granted,  I  have  carefully  considered 
the  evidence  and  the  circumstances  and  am  of  opinion  that  the 
Magistrate  has  decided  it  rightly.  Both  sides  adduced  evidence. 
On  the  one  side  are  the  peon's  report  and  deposition  and  the 
evidence  of  the  prosecution  witnesses  and  all  the  probabilities 
arising  out  of  the  circumstances  which  aro  not  disputed.  On  the 
other  is  the  evidence  of  the  defence  witnesses  who  have  certainly 
not  told  the  truth  in  favour  of  a  story  which  is  highly  improbable. 

To  support  this  story,  the  Petitioners'  side  have  freely  cast 
aspersions  on  the  other  side,  but  the  suspicions  really  recoil  on 
their  own  heads.  It  is  significant  that  the  Maharajah  took  out 
execution  just  before  the  Courts  closed,  so  that  possession  would 
be  given  after  they  closed,  and  the  peon's  report  would  not  be 
made  till  the  Courts  re-opened  a  month  later.  This  is  a  very 
important  fact,  for  it  was  at  the  Maharajah's  option  at  what  time 
he  would  seek  to  obtain  possession,  and  it  shows  that  he  preferred 
to  seek  possession  when  the  Civil  Courts  wore  closed.  This 
certainly  sugg'-sts  that,  if  there  was  any  likelihood  of  chicanery 
it  was  the  Maharajah's  side  that  contemplated  it  and  arranged 
for  it.  Akhoy  Qhose  however  had  been  put  on  his  guard  by  the 
Mahanvjuh's  previous  nttempt  to  get  possession,  and  there  can 
be  no  doub^  upon  the  evidence,  that  his  men  defeated  the  Maiia- 
rajah's  renewed  attempt,  and  that  the  Maharajah's  party  sought 
to  save  itself  by  making  imputation  of  bribery  again«t  Akhoy 
Babu's  party  and  the  peon.  Now  there  was  no  need  whatever 
for  Akhoy  Babu  to  indulge  in  chicanery  or  bribe  the  peon.  All 
that  he  had  to  do  was  to  remain  on  an  honest  and  vigilant  defen- 
sive; it  was  the  Maharajah's  party  which  was  pursuing  underhand 
tactics. 

Having  stated  the  facts,  I  will  now  consider  the  ground  set 
out  in  the  petition,  taking  them  in  the  most  convenient  order, 
and  omitting  the  l»st  two,  which  are  only  general  objections 
upon  the  whole  case.  Ground  7.— Thi^  is  incorrect.  'J  he  Magis- 
trate's  judgment  is  based  on  the  matters  that  were  proved  in  the 
depositions  taken  by  him.  Grouud  Jfi.-From  the  references 
made  to  the  previous  decree  before  ns  it  is  not  clear  whether 
the  decree  was  for  rent  or  for  money,  but   the   point  is  not  ma- 
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tetial     The  important  fact  ia  that  the  Maharajah  got  the  decree 
against  Kbadut  who  was  not  in   possession   of   the    orchard  and 

tried  to  gain  possession  thereunder.     Guuud  9 The  Magistrate's 

remarks  that  the  second  decree  against  Ebadut  was  collusive 
was  a  comment  on  the  facts  and  evidence  addaced  before  bim. 
It  was  Akhoy  U hose's  contention  that  the  decree  was  collusive, 
and  every  Court  must  consider  and  comment  on  the  material 
points  of  the  case  before  it.  Tlie  Magistrate's  comment  was  not 
on  the  Civil  Court  itself,  but  only  en  the  conduct  of  these  persons 
who  were  litigating  in  a  civil  suit  about  land,  of  which  they  knew 
after  the  Sub-Judge's  decision  in  their  own  suit  neither  of  them 
liad  any  possession.  It  is  urged  thut  the  Maharajah  had  a  right 
to  sue  his  recorded  tennut.  That  is  true  as  a  general  proposilioo, 
but  it  is  no  excuse  here,  for  when  neither  he  nor  his  tenant  was 
in  possession,  and  when  both  of  them  knew  that  after  the  Sub- 
Judge's  decision  in  August  1902,  it  is  plain  that  the  second  suit 
between  thein,  which  ignored  that  decision  that  Akhoy  Ghose 
was  in  possession,  can  hardly  be  described  in  terms  of  honestj, 
The  Magistrate's  remark  was  a  rensonable  comment  on  the  facts 
mentioned.  Grom.d  4.  — Ti>e  Magistrate  could  not  have  dealt 
with  this  case  as  one  under  sec.  145,  Cr.  P.  C,  in  the  face  of  the 
peon's  report  that  possession  was  never  given  to  ilio  Maharnjnh 
on  10th  October.  'J  ho  Maharajah  no  doubt  wished  by  forcibly 
invading  the  property  to  get  a  footing  for  hi?*  claim  nuder  the 
Criminal  Procedure  Code  snch  as  he  had  twice  failed  togetr.a«-er 
the  Civil  Procedure  Code  and  to  make  a  pretence  cf  being  in 
possession.  The  question  of  possession  however  was  too  clear 
unless  he  could  fog  it  by  feigning  that  he  had  a  specious  claim. 
He  tried  to  do  that  by  seeking  to  gain  possession  »\hen  the  Civil 
Courts  were  closed,  and  when  that  course  failed  by  accusing  the 
peon  and  Akhoy  Babu's  party  of  bribery.  Ground  5. —There  wa^ 
no  reason  for  the  Magistrate  to  stay  the  hen  ring  of  this  case  until 
the  Munsif  decided  whether  po.spession  had  been  given  by  the 
peon.  It  hns  been  laid  down  by  a  Full  Bench  In  the  mailer  of 
Ram  Prasad  Hazra  (1),  that  criminal  proceedings  are  not  ordinari- 
ly to  be  stopped  while  civil  proceedings  are  pending;  and  it  is 
most  important  to  notice  that  in  this  matter  the  .Munsif's  finding 
(1)  B.  L.  R.  (P.  B.)  24C  (188C). 
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would  not  have  decided  anything  binding  agninst    Akhoy   Qhose, 
for  he  was  no  party  to  the  civil  proceedings  including  the  accusa- 
tion   against    the    peon  which  the  Maharajah  was  carrying  on  be- 
hind his  back.    To  stay  this  case,  therefore,  for  the  Munsif's  find- 
ing would    have   been  futile,  and  Akhoy  l-abu  was  entitled  to  get 
prompt  redress  from  the  Criminal  Court  for  this    invasion   of   his 
rights.      It   cannot   be   said    that  his  rights  were  to  remain  unre- 
dressed, until  the  proceedings  between   the    Maharajah    and   the 
peon    were    decided,   proceedings  that  might  drag  on  for  months. 
Growid  3. — From  these  remarks  it  is  clear  the  Magistrate  did  not 
tiike    a    wrong    view    of    the  civil   rights  of  the  parties.     He  had 
nothing  to  do  therewith,  but    only    with   the    fact   of   possession, 
and     the    question    of    criminal    intention,    the    other     facts    of 
the  case  not  being   disputed.     Ground   2 — Tlie   dispute   was  not 
a   bond  fide   civil    dispute.     Had    the  Maharajah  been   acting   in - 
good    faith,    he    would    after  the  Sub-Judge's  decision  of  August 
1902,  have  sued  Akhoy  Ghose  directly   and  openly.     But   instead 
he   instituted    a   second    suit   against  Ebadut,  who  (and  this  fact 
must  be  re-iterated)  he  knew  from  that  decision  was  not  in    pos- 
session;   and    he    tried    under    cover  of  the  decree  in  that  second 
suit  to  get  surreptitious  possession,  after  t)ie    Courts   had    closed 
for   the    vacations.     Failing  in    that,    his  party   tried  to  rush  his 
claim  by  this  forcible    invasion    of    the    orchard.     Such    conduct 
cannot    be   described  in  terms  of  honesty  or  good  faith.     Grounds 
1  and  8* — In  such  circumstances  it  cannot  be  said  these    Petition- 
ers  acted  in  good  faith  and  witliout  dishonesty.     The  Maharajah 
and  his  agents  (as  is  usual  in  such  cases)    did    not    run    into   any 
danger   themselves.     The    Petitioners  are  his  local  men,  and  tliey 
are  well  acquainted  with  the  local   circumstances.     This   appears, 
from    their   defence,    it    was    that    the  orchard  was  his  and  in  his 
possession,  tliough  it  was    well    known    that    possession    had    not 
been    given    to    him.     Tliey   did    not    ple^d  ignorance  nor  allege 
that  they  acted  misgnidedly  in    good    faith.     Their   defence    was 
an  assertion  of  his  right  and  an  avowal  that  tiiey  acted  upon  that 
rip>ht;  that  is,  that  they  acted  knowingly  and  deliberately.     Grou7id 
i(?.— The  Petitioner  Kasim  denied    that   he    was    present   at    the 
cutting   of    the   trees;  but  there  is  evidence  that  he  was  present. 
The  Magistrate  las  believed   it,   and   no   good   reason   has   been 
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shown  why  it  should  not  be  believed,  the  probabilities  nresironglj 
in  favour  of  it,  and  there  is  no  improbabilitj.  He  was  there  as 
the  Mahnrwjuh's  peon  supervising  the  cutting.  Ground  6. --The 
charge  is  defective  in  that  the  word  "  dishonestly  '^  has  been 
omitted.  This  was  plainly  a  mere  clerical  omission.  No  one  was 
misled  by  it  as  the  record  clearly  shows.  This  omission  is  cover- 
ed by  sec.  687,  Cr.  P.  C,  and  it  is  precisely  defects  of  this  kind 
to  which  the  section  was  declared  to  apply  in  Subramania  Ayyar 
T.  King' Emperor  (2). 

I  have  now  considered  the  whole  of  the  facts  and  each  of 
the  grounds  put  forward  in  the  petition.  The  rule  was  issued  ex 
par/e  on  the  Petitioners^  application.  We  have  had  the  benefit 
of  hearing  the  facts  laid  before  us  by  the  learned  Counsel  whu 
appeared  for  the  opposite  party,  and  of  listening  to  the  full 
arguments  on  both  sides.  I  am  of  opinion  that  no  case  has  been 
made  out  for  our  interference.  I  would  therefore  discharge  the 
rule. 

As  my  learned  brother  Mr.  Justice  Woodroffe  docs  not  agree 
with  me  in  this  case,  the  case  with  these  judgments  and  the 
papers  will  be  Inid  before  the  Hon.  the  Chief  Justice  for  reference 
to  a  third  Judge. 

Woodroffe^  J. --The  accused  has  been  charged  and  con- 
victed of  theft  of  some  wood  of  the  value  of  a  few  rupees.  The 
case  arises  out  of  a  dispute  between  two  wealthy  landholders 
Babu  Aklioy  Coomar  Ghose  and  the  Maharajah  of  Cassimbazar. 
As  is  usual  in  these  matters  the  complainant  and  the  accused 
are  their  menial  servants — a  method  of  pn  ceeding  which  if  not 
adopted  for  the  purpose  tends  at  least  to  give  to  the  case  a 
suggestion  of  criminality  which  would  appear  incongruous  if 
the  principals  themselves  were  concerned.  Babu  A.  i\  Ghose 
whose  servant  is  the  complainant  claims  to  have  purchased  in 
1899  in  execution  a  small  garden  which  is  said  to  have  originally 
belonged  to  one  Munshi  Shahamat  AH.  An  application  was 
made  under  sec.  334  of  the  Civil  Procedure  Code  which  was 
opposed  but  the  Court  directed  that  possession  should  be  made 
(2)  I.  L.R.,  25  Mad,  61  (1901). 
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aver  to  the  decree-holder.  The  complainant  snys  and  hnB  pro- 
duced evidence  *o  that  effect  that  his  master  got  posFession  and 
used  to  sell  the  fruit  of  the  garden.  The  accused  have  produced;^' 
evidence  that  Ebadut  Ali,  the  son  of  Shahamat  All,  retained  pos* 
session  and  used  to  take  the  fruit  from  this  small  piece  of  ground. 
The  Maharajah  in  1302  attaclied  the  garden.  Babu  A.  C.  Ghose 
thereupon  pat  in  a  claim.  At  the  hearing  of  this  claim  the  Ma* 
harajah^s  pleader  asked  for  an  adjournment  which  was  refused. 
The  claim  was  decreed  ex  parte  and  the  garden  released  from 
ati^ohment.  The  Maharajah  subsequently  sued  £badut  Ali  and 
obtained  a  decree  and  in  execution  of  this  decree  the  garden 
was  sold  to  him.  It  is  said  for  the  prosecution  that  Babu  A.  C» 
Ghose  was  not  a  party.  It  is  replied  that  the  Maharajah  was 
not  bound  to  make  any  one  a  party  but  his  registered  tenant. 
The  prosecution  allege  that  the  Maiiarajah  never  got  posiession 
under  this  decree  in  consequence  of  resistance  offered  by  tlie  inen 
of  Babu  A.  C.  Ghose.  Evidence  has  been  given  to  this  eifect. 
The  accused  produce  evidence  on  the  other  hand  to  show  that 
possession  was  in  fact  given  by  the  Court  peon  ou  the  10th 
October  1904  but  that  the  peon  did  not  submit  his  report  until 
a  mobth  later,  during  which  time  it  is  suggested  he  was  bribed 
by  the  opposite  party  to  make  a  false  return.  An  enquiry  into 
this  very  matter  is  now  pending  in  the  Civil  Court.  But  tho 
Magistrate  though  asked  so  to  do  refused  to  stay  proceedings 
pending  the  decision  of  the  Civil  Court  on  what  lie  holds  to  be  an 
essential  point  in  the  case.  The  accused  have  given  evidence  of 
their  master's  alleged  possession.  On  the  24th  October  1904 
according  to  the  accused  and  on  the  12th  or  13th  November  ac- 
cording to  the  prosecution  the  accused  are  said  to  have  out  three, 
trees  in  the  garden.  Very  probably  this  was  done  in  assertion 
of  the  right  thereto  claimed  by  the  Maharajah.  The  trees  were 
out  openly  in  broad  day  light  in  tlie  presence  (if  the  prosecution 
witnesses  are  to  be  believed)  of  several  people.  The  oflBcer  of 
the  Maharajah  when  questioned,  admitted  that  he  had  given  orders 
for  their  cutting  and  showed  the  trees  to  the  Police  to  whom 
they  were  subsequently  made  over.  Two  of  the  accused  admit 
that  they  cut  the  trees  at  their  mastar^s  order.  The  third  ac- 
cused is  said  also  to  have  beea  present  though  this  is  denied. 
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The  case  however  as  regards  them  all  is  that  in  doing  what  lliej 
did  they  were  merely  carrying  out  the  orders  of  their  soperiori. 
They  got  no  personal  advantage  by  the  act. 

The  issue  what  the  Magistrate  stated  for  himself  was  wheilier 
on  the  day  the  trees  were  cat,  the  orcliard  was  in    the    posaessioQ 
of    the  Maharajah,  if  nut,  did  the  servants  cut  them  in  good  faith 
believing  them  to  be  their   master's    property.     As    regards  the 
delivery    of    possession  to   the  Maharaja^i,  he  s:iys,  that  the  evid- 
ence  for  the  prosecution  is  not  such  as  to  enable    him    to    accept 
the   peon's  evidence  (and  by  implication  the  rest  of  the  prosecu- 
tion evidence  on  this  point)    without   further   consideration.     On 
ti»e   probabilities   of  the  case  he  however  decided  that  the  Maha- 
rajah did  not  get  possession.     Then  passing    to    the    qaesUon   of 
hand  fiies  he  says:— "if  possession  was  not  delivered  to  the  Maht- 
rajah  it  follows  that  the  accuseil  did  not   cut    the    trees    honestly 
believing   that  they    were  the  MaharHJah's."     The  catting  of  the 
trees  he  finds  to  be  the  final  act  of  conspirncy    formed    to   obtain 
possession   oC   the   orchard    and    the   decree  what  the  Maharajah 
obtained  and  under  tlie  authority  of    which   and    of    his   alleged 
possession    his    servants    were    ordered    to  out  the  trees  was  held 
by  him  to  be  a  false  and  collusive  one.     It  is  clear,   he  says,   that 
the    accused    were  ^^  willing  accomplices  in  the  dishonest  attempt 
to  dispossess  the  rightful  owner  of  the   orchard.     The   chiiin   of 
bond   fdes    has  no  foundation  and  the  offence  has  fully  been  made 
out.'' 

I  do  not  propose  to  deal  at  length  with  the  evidence  in  this 
case.  It  may  be  that  l^nbu  A.  C  Gho&e  has  a  better  title  to  the 
land:  it  may  be  he  has  not.  Neither  are  the  materials  before  me, 
nor  is  this  the  Court  in  my  opinion  to  discuss  them.  If  he  has 
a  title  which  has  been  impugned  by  the  act  of  the  Maharajah  he 
should  sue  the  latter  iu  the  Civil  Court  for  a  declaration  of  that 
title  and  for  an  injunction  a  procedure  which  possesses  every  ad- 
vantage except  that  of  being  oppressive  and  insulting.  Ju  my 
opinion  sec.  379  has  been  in  this  case,  as  ic  is  most  commonly, 
misapplied  to  matters  which  should  properly  b(^  dealt  with  by 
the  Civil  Courts. 
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In  criminal  law  what  is  generally  understood  by  theft  and 
its  kindred  offences  are  such  acts  ns  those  of  the  pick-pocket,  the 
shop  lifter,  the  house-breaker,  the  dacoit  and  so  forth— acts  in 
fact  of  a  truly  criminal  nature  in  which  no  claim  of  title  is  made. 
No  doubt  an  accused  cannot  escape  the  penalty  of  crime  by  the 
mere  pretence  of  a  bond  fide  claim  which  has  clearly  no  founda- 
tion. But  I  think  that  the  Criminal  Courts  should  not  convict 
of  theft  any  person  who  asserts  a  claim  of  right  unless  it  is  in  a 
position  to  say  tliat  that  claim  is  a  mere  pretence.  This  in  my 
opinion  is  not  such  a  case.  The  Police  reported  the  matter  as 
one  for  the  Civil  Court.  The  Magistrate  thought  otherwise  and 
directed  them  to  send  up  an  A  form.  He  refused  to  take  proceed- 
ings under  Chap.  Xll  of  the  Code  on  the  ground  that  the  question 
of  possession  could  be  decided  in  this  case.  Upon  the  conflicting 
oral  evidence  as  to  possession  and  upon  the  ground  that  the 
Maharajah's  decree  was  fraudulent  and  collusive  he  has  convicted 
his  servants  of  theft.  If  either  their  master  had  possession  or 
if  without  possession  he  had  a  good  decree  it  is  plain  that  no 
offence  was  committed.  The  Magistrate  sajs  that  decree  was 
fraudulent.  But  ati  enquiry  into  the  character  of  a  Civil  Court 
decree  does  not  appear  to  me  to  be  ordinarily  at  least  one  for 
a  Criininal  Court,  In  the  first  place  1  think  the  applicant  has 
made  out  the  gruund  upon  which  the  rule  was  granted,  f/a.,  ilmt 
the  matter  was  one  of  a  civil  nature  in  which  tho  Magistrate 
should  not  exercise  jiirisdici ion  and,  nextly,  I  am  not  satisfied 
that  tho  ovidonco  establisiies  the  offenfce.  1  may  here  point  out 
that  in  this  case  as  is  not  unusual  the  gnilt  of  the  servant  is 
a?*suraed  when  the  case  is  held  to  be  proved  against  his  master. 

In  most  instances  no  doubt  servants  have  full  knowledge 
of  the  facts.  But  there  must  be  some  evidence  from  which  the 
Court  can  infer  such  knowledge.  In  this  case  there  is,  so  far  a« 
1  have  been  able  to  ascertain,  none.  For  all  that  appears  to  the 
contrary  the  accused  might  have  arrived  at  the  place  of  the  alleg- 
ed theft  ilio  day  before  it  occurred.  No  attempt  is  made  to 
show  who  the  accused  are,  what  positions  they  hold,  how  long 
they  have  been  employed  and  where,  and  above  all  whether  they 
have  been  employed  for  such  a  timb  and  under  such   conditioua 
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as  to  be  aware  of  all  that  preceded  t]ie  occarrence  as  regards 
the  litigation,  and  other  faots  to  which  the  Magistrate  has  re- 
ferred as  evidence  of  guilty  knowledge  and  intention.  The 
whole  object  of  the  present  proceedings  appenrs  lo  me  to  get  a 
summary  decision  as  to  the  complainant's  master's  title  a  matter 
which  should  be  dealt  with  by  the  Civil  Court  thongh  if  the 
dispute  threatens  to  lead  to  a  breach  of  the  peace  proceedings 
can  be  taken  under  Chap.  XII  of  the  Code.  I  would  therefore 
make  the  rule  absolute  and  set  aside  the  conviction  and  sentence 
and  order  that  the  fines  if  paid  be  refunded. 

[Owing  to  this  difference  of  opinion,  the  case  was  re-heard 
by  the  Chief  Justice  as  the  third  Judge.] 

Mr,  W,  Jackson  and  Babu  Ptoviofho  Naih  Sen  for  the  Petition- 
ers. 

Mr.  Oarth  and  Fahic  Cham  Chandra  Gho$e  for  the  Crown. 

The  judgment  of  Uis  Lordship  was  as  follows  : — 

Maolean^  Ga  Jm — 'I'his  comes  before  me  by  reason  of  a 
dffferenoe  of  opinion  between  Mr.  Justice  Pargiter  and  Mr, 
Justice  Woodrqffe. 

I  agree  with  Mr.   Justice    Woodroffe   in    thinking    that   this 
rule    must   be  made  absolute.     I  might,  perhnps,  confine  myself 
to  saying,  although  there  are  one  or  two  passages  in  the  judgment 
of   Mr.  Justice  Woodroffe  to  which  exception  might  be  taken,  as^ 
for  instance,  the  passage  where  lie  gives  a  definition   of  the   word 
^^  theft,''    that  I  entirely  agree  in  the  conclusion  at  which  he  has 
arrived  and  generally  with  liis  reasons.     No  doubt,  as  a    rule,   in 
revision   cases,    the  findings   of  fact  of  the  lower  tribunal  are  ac- 
cepted by  tliis  Court  :  but  there  are  exceptions,  and  as    both   the 
learnod   Judges   have  gone  inio  the  facts  I  must,  1  think,  take  it 
that  the  present  case  falls  within  the  exception.     And   where  the 
facts   are  so   doubtful    as    to    give  rise  to  a  difference  of  opinion 
between  two  learned  Judges  of  this  Court,  and  the    conviction  is 
dependent    upon    the    finding    of    fact,  in  ihese  circumstances  1 
should  feel  a  difficulty  iu  upholding   the   conviction.     And    whea 
we  find,   on    the  faots,  that  one  of  the  learned  Judges  has  deter* 
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mined  that  there  was  a  bonddfide  claim  on  the  part  of  the  Mahara- 
jaha,  whose  servants  the  Petitioners  are,  to  the  garden  in  ques- 
tion,  and  thut  it  was  not  a  mere  pretence  of  a  claim  on  his  part, 
it  seems  to  me  dangerous  to  hold  that  u  conviction  for  theft  can 
properly  follow,  inasmuch  as,  in  those  circumstances,  it  could  not 
be  said  that  there  was  an  intention  on  the  part  of  the  i^etitione^i's, 
to  take  the  trees  dishonestly.  One  must  be  careful  to  see  that 
the  criminal  law  is  not  put  in  motion  with  a  view  to  assistance 
in  the  prosecution  of  a  civil  claim.  It  looks  as  if  that  were  the 
case  here.  The  case  has  been  so  fully  discussed  by  Mr^  Justice 
WoodroHe  in  his  judgment  that  I  do  not  think  I  can  usefully 
add  anything  to  what  he  has  said.  The  rule  will  be  made  abso- 
lute. 

Rule  made  absolute. 


(9  Cal  W.  N.,  1087.) 

IN  THE  HIGH  COURT  OF  JUPICATURE  AT  CALCUTTA. 

May  12  [CRIMINAL  APPEAL  No.  39  of  1905.]  1905. 

Present  : — Mr.  Justice  Pargiter  and  Mr.  Justice  Woodroife. 

RAM  SARUP  BENIA  and  another,— Appellants,  .  ,. 

Versus 

EMPEROR,— Respondbnt.  ' 

Criminal  Procedure  Code  (Aa  7  of  1898;,  ss,  233,  235  and  2Z9- Joinder  of  charges- 
Distinct  and  separate  offences— One  transaction — Prosecution\s  duty  to  inovc— Receiving 
and  retaining  stolen  property  •  •  •  •  — Presumption  of  dishonest  receipt  or 
retention. 

Where  the  accused  were  charged  with  having  dishonestly  received  orr  retained, 
eight  seta  of  cooking  utensils  belonpjing  to  and  stolen  from  eight  different  persons  on 
eight  different  dates. 

Hdd—'ThBA,  in  the  absence  of  evidence  that  the  acts  of  receiving  or  retaining  thd 
stolen  property  were  so  connected  together  as  to  form  one  transaction,  the  charge  as 
well  as  the  trial  were  illegal.  ' 

fleW/ur^/ier— That  the  mere  fact  that  there  was  no  evidence  of  separate  te<ieipt 
ori  wtenlion  did  not  justify  the  procedure.  -  It  lay  upon  the  prosecution  to  establish'  = 
tlM  facta  whloh  would  jostif y  sooh  a  charge. 
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The  dishonest  receipt  or  retentioii  of  each  article  constituted  a  separate  ofienee, 
and  the  aooosed  oould  only  be  tried  for  three  of  each  offences  conunitted  within  one 
jear  unless  it  were  shown  that  the  receipt  or  retention  of  all  the  articles  formed  one 
transaction. 

The  facta  of  the  case  will  appear  from  the  jadgments. 

Mr.  Jack$on  and  Babu  Manmatha  Nath  Mookerjee  for  the  Ap- 
pellants 

Mr.  O^Kinealy  [Advocate  Oenerol  instracted  by  J/6««r«.  Sander' 
$on  &  Co.)  for  the  Crown. 

The  Judginenfs  of  the  Coart  wore  as  follows  :^ 

PaPgKer^  J.— I  agree  in  the  judgment  of  my  learned 
brother  that  the  charges  framed  in  this  case  are  contrary  to  the 
law.  They  relate  to  the  proporties  alleged  to  have  been  stolen 
in  eight  different  thefts.  There  appears  to  be  uo  evidence  to 
prove  that  they  were  received  at  one  and  the  same  time.  It 
cannot  be  inferred  that  because  all  the  properties  were  fouud  in 
the  possession  of  the  accused  at  the  same  time  in  circumstances 
which  suggest  that  they  were  retained  dishonestly,  they  there- 
fore constituted  one  dishonest  retention.  It  may  be  that  the 
property  stolen  in  one  theft  came  into  their  hands  by  one  trans- 
action and  constituted  one  dishonest  retention  ;  but  the  eight 
thefts  are  alleged  to  have  been  committed  at  various  times  daring 
a  period  of  nearly  six  months  and  the  presumption  would  rather 
be  that  they  came  into  the  hands  of  the  accused  persons  by 
different  transnctions.  The  finding  then  of  all  the  properties 
in  the  accused  person ^s  possession  at  one  time  would  not  operate 
to  combine  all  the  transactions  into  one  whole  so  as  to  make  one 
combined  charge  legal.  I  agree  therefore  in  the  order  passed 
by  my  learned  brother. 

WoodPOffe^  J. — The  three  accused  in  this  case  were 
charged  before  the  Chief  Presidency  Magis'rate  with  having  (Ij 
on  or  about  the  *^  7th  September  1904  at  25,  Wellesley  Street, 
dishonestly  received  or  retained  8  sets  of  cooking  utensils  belong, 
ing  to  and  stolon  from  8  different  persons  and  thereby  committed 
an  offence  punishable  under  sec.  411  of  the  Penal  Code  ;  (i)  on 
or  about  the  2*th  September  aided  and  abetted  one  another  in 
t^e  commission  of  the  offence    of  retaining  this  property  and 
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thereby  committed  an  offence  under  sees.  109,  114  and  411  of 
the  Penal  Code  :  (3)  on  or  about  the  2l8t  September  1904  at  2, 
Elgin  Roa<l,  committed  theft  of  certain  articles  being  portion 
of  the  property  mentioned  in  the  first  charge  and  thereby  com- 
mitted an  offence  punishable  under  sec.  380  of  the  Code  ;  (4) 
with  having  aUo  on  or  about  the  Ist  {September  1904  at  95, 
Chackerberi  Koad,  committed  theft  of  certain  other  articles  being 
a  portion  of  those  mentioned  in  the  first  charge  ;  (5)  with  having 
aided  and  abetted  one  another  in  the  commission  of  the  offences 
of  theft  mentioned  in  the  last  two  counts  and  thereby  committed 
an  offence  punishable  under  sees.  109,  10 J*,  and  380  of  the  Indian 
Penal  Code. 

The  first  and  second  accused  have  been  convicted  under  sec. 
41 1  and  it  is  therefore  only  necessary  to  consider  the  charge 
under  this  section.     The  third  accused  has  been  discharged. 

It  has  been  contended  that  the  first  and  second  counts  of 
the  charge  are  illegal  and  that  in  consequence  the  trial  is  bad 
and  the  judgment  and  sentence  must  be  set  aside. 

Upon  information  received  to  the  effect  that  the  accused 
were  dealers  in  stolen  property^  their  shops  were  searched  on 
the  24th  September  la-^t,  some  six  cart  loads  of  utensils  were 
found  and  removed  to  the  Thana.  On  the  28th  September  the 
accused  were  brought  before  the  Magistrate.  Separate  trials 
were  insitnted  in  his  Court  and  in  the  Suburban  Courts  with 
reference  to  the  different  articles  of  property  above  mentioned, 
which  are  said  to  have  been  stolen  on  eight  different  dates  extend- 
ing from  about  the  beginning  of  the  month  of  April  to  the  2 Ist 
September  1904.  Tne  learned  Chief  Presidency  Magistrate  Pays 
that  this  was  done  despite  his  pointing  out  at  nn  early  stage  that 
there  was  no  evidence  of  the  separate  receiving  of  such  property 
on  different  occasions  and  that  therefore  one  charge  would  lie  in 
respect  of  the  whole  mass  of  the  alleged  stolen  properly.  The 
initial  procedure  was  in  my  opinion  Ihe  correct  one  and  the  learn- 
ed Chief  Presidency  Magistrate  was  in  error  in  supposing  that 
the  mere  fact  (if  it  were  so)  that  there  was  no  evidence  of  sepa- 
rate receiving  entitled  him  to  frame  the  charge  as  he  has  done. 
It  lay   upon   the   prosecution  to  establish  the  facts  which  would 
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jofttify  8U0I1  a  charge.     It  cannot  be  upheld  simply  becnnse, there 
raay  be  no  evidence  one  wny  or  the  other.     The    receipt   of   each 
article  constitated  a  separate  oEFence  and  the  accused   could   only 
be   tried    for   three   of   such   ofEences  committed  within  one  year 
unless  it  were  shewn  that  the  receipt  of   all   the   articles   formed 
one   transaction.     Not  only  has  this  not  heen  shewn,  (there  being 
admittedly  no  evidence  on  the  point)  but  on  the  contrary   in   (he 
present  ca^o    the   charges    themselves  and  the  evidence  appear  to 
me  to  indicate  that  the  receiving  did  not  take   place   at    one   and 
Ihe  same    time  the  thefts  (in  respect  of  two  of  which  the  accused 
are  chaiged  in  the  alternative  with   being   guilty)    having    taken 
place  on  eight  several  dates  between  the  beginning  of  April  and 
the  end  of  September  1905.     I  have  already  dealt  with    the  con- 
tention   that,    as   there     was    notliing  to  »how  separate  receiving, 
the  chnrge  nn  1  trial  as  mafJe  nnd  held    should   stand.     The  other 
point  qn  which  we  were  addressed  by  the  leained  Advocate-Gene* 
ral  was    wiih    reference    to    the   charge   of  retaining,    tiz.,    that, 
even   if  there    were    separate  acts  of  receiving,  there  was  but  one 
offence  of  dishonest  retaining  ;  or,  if  several  offences,  they  ccnsti- 
tnted    one   and    the    same  transnction.     ll  wns  argned  by  learned 
Cotin^el  for  the  accused  that  there  \  as  no    distinction   as    to   the 
time  when  the  affen«:e  was  committed  between  dishonest  receiving 
and  dislionest  retention.     Thi'^  coiitenticn    is    in    my    opinion    un- 
sonnd.     In  the  cnse  of  dishonest  receiving,  the  offence  is  complet- 
ed   when    the    stolen    property    rs  received,  the  receiver  knowing 
or  having  reason  to  believe  at   the    time    th.-it    the    property    was 
stolen    property  :   whereas    in    the  case  of  dishonest  retaining  the 
offence  is  committed  not.  when  the  property  is  received  but  when 
aftei^- knowing  or  liaving  reason  to  believe  it  is    stolen,    it    is   dis- 
honest.y    retained.   1    think  however  that  this  distinction  is  not  of 
imp(  rtance  upon  the  point  wiih  which  we  have  to  deni,  for  tlicre 
was   a    separate    offence    in  respect  of  <  ach  of  the  iirficles  allegid 
to  have  been  dislionostly  retained  and  only  three  of  such    offences 
couUl    be  clmrnred  nnd  tried  in  one  trial,  nnlcss  it  was  shewn  tluit 
the  dishonest  retention  of  all  the  articles  was  so    connected    as    to* 
form    one    transaction.     This  as  I  have  pointtd  out  in  connection" 
witli  the  charge  of  dishonest  receiving    has   not    been    done,   and  ' 
canUot  in  the  absence  of  evidence  be  assumed. 
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The  mere  fact  tliafe  all  the  articles  were  being  dishcnestly 
retained  on  the  day  that  they  were  discovered  with  the  accused 
does  not  constitute  a  simple  offence  or  establish  that  several 
offences  were  committed  in  one  and  the  same  transnction. 

1  must  therefore  hold  that  the  first  and  second  charge  and 
the  single  trial  held  with  respect  thereto  was  illegal.  I  set  the  judg« 
raent  and  conviction  aside  and  direct  that  the  accused  be  charged 
and  retried  with  respect  to  such  offences  as  he  may  properly  be 
charged  with  and  tried  under  the  provisions  of  the  Criminal  Pro* 
cedure  Code  relating  to  the  joinder  of  charges. 

We  have  been  asked  to  direct  tliat  the  accused  should  be 
retried  by  some  other  Magistrate.  We  think  that,  under  the  cir- 
cuuislances  of  the  case,  this  is  •iesirablo  and  we  make  the  order 
accordingly. 

Rule  made  aholute. 


[9  Cal  W.  N.,  1030,] 

IN  THE  UIGU  COUUr  OF  JUDICATURE  AT  CALCUTTA. 

Jan.  26       [CRIMINAL  REVISION  No.  1243  of  1904.]  1005. 

Present:— '^\t.  Justice  Henderson  and  Mr.  Justice  Geidt. 

GODAI  SHAUA  and  anothbk,— Pktitionbrs, 

r  Verhus 

EMPEROR. 

Criminal  Procedure  Code  (Ad  V  of  1898;,  sec  ^lQ—**Judicial  proceeding  "—Locaf 
enquiry  t  not  autliorised  by  law— Sees.  100,  652^  Custody  of  female  child— Bival  daim  of 
hwband  and  ntother — Question  for  Civil  Court — Pivceeding  befoie  Depttty  Magistrate-^ 
Order  for  pjvsecution  for  perjury  by  District  Magistrate,  .  ; 

An  application  was  made  before  ibe  District  Magistrate  on  bcbalf  of  a  mother  fbr 
the  recovery  of  the  custody  of  a  female  child  from  her  grandfather  G,  who  waa  there* 
upon  c\ll€d  upon  by  a  Deputy  Magistrate  to  show  cause.  G  declared  before  the  Deputy, 
Iklagistrate  that  the  child  had  been  already  married  to  R.  The  Deputy  Magistrate  exa- 
mined R  and  Cr,  and  having  satisfied  himself  that  the  marriage  had  actually  taken 
place  submitted  the  case  for  orders  before  the  District  Magistrate,  who  dismissed  the 
application.  The  District  Magistrate  upon  a  subsequent  application  in  which  the  story' 
of  the  marriage  was  challenged  as  false,  held  a  local  enquiry  and  came  to  the  conclusion 
that  G  and  R  had  given  false  evidence  before  the  Deputy  Magistrate  and  ordered  their 
prosecution  for  perjury  :  ^ 
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Hdd—Thmi  ihe  alleged  offence  of  perjary  h&d  oot  been  brought  to  ibe  notice 
of  ibe  District  MAgistr&te  in  a  *'  judicial  proceeding  "  wilbin  the  meaning  of  sec.  476, 
G.  Or.  P.,  and  the  order  for  prosecution  was  made  without  juiiEdiotion.  The  local 
enquiry  held  bj  him  was  one  which  in  the  circumstances  of  the  case  he  was  not 
authorised  by  law  to  make. 

Questions  as  to  legal  guardianship  should  be  determined  by  the  Civil  Court. 

The  facts  of  the  case  will  appear  from  the  judgment. 

Babu  Bemendra  P^ath  Sen  for  the  Petitioners. 

No  one  for  showing  cause  against  the  Rule. 

The  Jodgmeut  of  the  Court  was  as  follows: — 

In  this  case  it  appears  that  information  was  given  on  the 
Otii  September  last  by  a  Mr.  Strasberg,  a  gentleman  belonging 
to  the  LfOndon  Mission  to  ihe  Magistrnt-e  of  tlie  district  of  Mnr- 
shidabad  that  the  daughter  of  a  woman  named  Liarimati,  who 
had  been  conrerted  to  Christianity,  was  being  detained  by  her 
grand  parents  who  refused  to  deliver  up  to  her  mother,  who  was 
apparently  her  natural  guardian  and  living  at  the  Mission.  The 
Magistrate  advised  him  to  put  in  a  regular  petition,  before  him- 
•self.  On  the  following  day,  stating  these  facts,  a  petition  was 
accordingly  filed,  and  thereupon  on  the  7th  September  the  De- 
puty  Magistrate  made  an  order  calling  upon  the  grandfather 
Qodni  Shaha  and  others  to  hand  over  the  girl  to  her  mother 
Harimati  within  8  days  or  show  cause  to  the  contrary  within  the 
sane  period. 

In  consequence  of  that  order  Godai  Shaha  appeared  and 
declared  that  the  girl  in  question  had  been  married  on  ihe  7th 
August  last,  and  therefore  it  wtis  impossible  for  him  to  make 
her  over  to  the  mother.  The  Jiepiity  Magistrate  examined 
Godai  and  the  alleged  husband  Uash  Hehiiry  Das  and  having 
satisfied  himself  that  the  alleged  marriage  had  actually  taken 
place  submitted  the  case  for  orders  to  the  District  Magistrate, 
who  on  the  same  day  passed  an  order  stating  that  ihe  girl  having 
been  married  a  month  before  the  application  he  could  not  take 
her  from  her  husband. 

After  this  Mr.  Strasberg  on  the  26th   September  put  in   an- 
other  petition  before  the  District  Magistrate  in  which  he  alleged 
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that  the  story  of  the  mnrriage  was  false  and    prajing    that    steps 
might   be   taken    to  secure  to  Uarimati  the  custody  i  f  her  child. ^ 
On   the   28th    September    the    District    Magialiat«    directed   the 
Police   to    prodace    Qodai    and    Uash   Behary    Das  before  him  at 
Uajigunge  on  the  5th  October  and  on  that  day  in  their  presence 
he  held  a  local  enquiry  »nd  after  examining  a  number  of  witnisses 
he   came   to  the  conclusion  ihat  the  fact  of  the  marriage  had  not; 
been  proved  and  he  passed  an  order  stating  that  Uodai  and    Hash' 
Behary  had  apparently  given  false  evidence  before   the    Deputy* 
Magistrate,   in   so    far    as    they  had  stated  that  there  had  been  a 
marriage.     He  ordered  them  to  give  bail   for   l^s.    100    each    and 
to   appear  on   the  7th  October  before  the  Sub-Divisional  Magis- 
trate, who  should  proceed  to  put  them  upon  their   trial.     On   thei 
T2th    November  Godai  and  Rash  Behary  applied  to  the  Sessions: 
Judge  praying  that  he  might  report  the  matter  to    this   Court   in; 
order   that  the  proceedings  might  be  quashed.     But  the  applica-' 
tion  was  refused  on  the  ground  that  the  order  for.the prosecution 
had  been  passed  under  sec.  476  of  the  Code  of  Criminal  Procedure^ 
and  that  according  to  a  Full  Bench  decision  of  the    Madras   High- 
Court,   Eranholi   Athan  v.  King-Emperor  (1),  such  orders  were  not 
subject  to  revision  and  thefore  to  refer  the   matter    to    the    High- 
Court  would  be  of  no  avail.     The    trial    having   been    adjourned 
a   rule   was   granted    by   this  Court  to  show  cause  why  the  order 
directing  the  prosecution    of    the    Petitioners    (Qodai    and    Hash- 
Behari  Das)  should  not  be  set  aside  on  the  gronnd  that  the  alleged: 
false   evidence  not  having  been  given  before  the  District  Magis-. 
trate  in  a  judicial  proceeding  the  order  was  made   without,   jurisr 
diction. 

Sec.  476  applies  only  to  offences  referred  to  in  sec.  195. 
when  such  offences  are  committed  before  the  Court  which  makes 
the  order  or  are  brought  under  its  notice  in  a  judicial  proceeding. 
In  the  case  before  us  it  is  conceded  by  the  terms  of  the  order, 
that  the  alleged  offence  of  giving  false  evidence  was  not  com- 
mitted before  the  District  Magistrate,  but,  if  at  all,  before  the 
Deputy  Magistrate.  In  our  opinion  it  was  not  brought  to  his 
notice   in  a  judicial  proceeding.     The  District  Magistrate  did  not 

(l)I.L.B.26Mad.98(1903). 
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profess  to  take  action  under  either  sec.  100  or  sec.  552  of  the 
Criminal  Procedure  Code.  There  was  no  suggestion  that  the 
girl  was  be^ng  confined  in  the  one  case  under  such  circumstances 
that  the  confinement  Amounted  to  an  offence  or  in  the  other  case 
detained  for  an  immoral  purpose.  The  local  enquiry  made  by 
him  was  not  in  our  opinion  one  which  he  was  authorised  by  law 
to  make.  Questions  as  to  the  legal  guardianship  must  be  deter- 
mined by  the  Civil  Courts.  Sec.  476  therefore  does  not  apply 
to  the  circumstances  of  this  case. 

In  the  caae  referred  to  by  the  Sessions  Judge  the  Madras 
High  Court  was  of  opinion  that  by  the  introduction  in  sub-sec. 
(2)  of  sec.  476  after  the  words  ^^  such  Magistrate  shall  thereupon 
proceed  according  to  law'*  of  the  worda  ^^  and  as  if  upon  com- 
plaint made  and  recorded  under  sec.  200/'  the  Legislature  in* 
tended  to  make  it  clear  that  when  action  is  taken  under  sub-sec. 
(I)  such  action  is  not  to  be  regarded  as  an  order  but  as  the  lodg- 
ing of  a  complaint.  It  therefore  declared  that  the  High  Court 
had  no  power  under  sec.  439  of  the  Code  of  Criminal  Procedure  to 
interfere  when  a  Court  had  taken  action  under  sec.  470  of  that 
Act. 

is  is  Qunecessary  for  us  to  express  any  opinion  whether  the 
view  adopted  by  the  Madras  High  Court  is  correct,  for  in  our 
opinion  the  circumstances  of  this  case  make  it  clearly  distinguish- 
able from  the  CHse  in  Madras.  In  the  latter  case  the  order 
under  sec  470  was  made  by  the  Special  Assistant  Magistrate, 
who  was  the  Magistrate  before  whom  the  alleged  offenoe  lit  does 
not  explain  what  offence  was)  was  committed.  We  are  of  opinion 
that  the  order  complained  of  before  us  was  clearly  made  without 
jurisdiction.     That  being  so,  we  are  bound  to  set  it  aside. 

The  rule  therefore  is  made  absolute  and  the  order  directing 
prosecution  of  the  Petitioners  set  aside. 

Rule  made  ahsduie. 
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Accused 9  dejimtim  of— 

The  wonl  accuse*!  does  not  necessarily  mean  and  include  any  person  over  whom   a 
Magistrate  or  other  Court  is  exercising  jurisdiction. 
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person.    See  Criminal  Proce«lurc  Cotle,  s.  437      ...  ...  ...  ^97,  7lo 

Act  XIIl  of  18.59.    See  Workmen's  Breach  of  Contract  Act. 

XLV  of  1860.    See  Penal  Code. 

• V  of  186.S.    See  Bombay  Public  Conveyance  Act. 

. II  of  1864.    S-e  Aden  Courts  Act. 

VI  of  1864.    See  Whipping  Act. 

in  of  1867.    S-e  Gambling  Act. 

XXV  of  1867.    S^e  Printing  Presses  Act. 

I  of  1871.    See  CatUe  Trespass  Act. 

I  of  1872.    See  Evidence  Act. 

VIII  of  1873.    See  Northern  Indian  Canal  and  Drainage  Act. 

II  of  1876.     See  Lower  Burma  Land  and  Revenue  Act. 

VH  of  1876.    See  Land  Registration  Act  (Bengal). 

I  of  1877.    See  Specific  Relief  Act. 

Ill  of  1877.    See  Registration  Act. 

I  of  1878.    See  Opium  Act. 

. VII  of  1878.    S3e  Indian  Forest  Act. 

- XI  of  1878.    See  Arms  Act. 

XV  of  1881.    See  Factories  Act. 

XIV  of  1882.    See  Civil  Procedure  Coile. 

—  III  of  1884.    See  Bengal  Municipal  Act. 

VIII  of  1885.    See  Bengal  Tenancy  Act. 

IV  of  1887.    See  Bombay  Gambling  Act. 

VIII  of  1887.    Sse  Ben^  Tenancy  Act. 

^ III  of  1888.     See  Bombay  City  Municipal  Act. 

. III  of  1889.    See  District  Municipalities  Act,  Macbus. 

IX  of  1890.    See  Railways  Act. 

. XI  of  1890.    See  Criminal  Procetlure  Co  le,  a.  191  ..•  ...  •••  187 

XX  of  1891.    .Sfef?  Punjab  Municipal  Act.  ...  - 

Ill  of  1895.     See  Whipping  Act. 

—  XII  of  1896.    See  Excise  Act. 

VIII  of  1897.     S-e  Reformatory  Schools  Act. 

X  of  1897.    See  General  Clauses  Act. 

. V  of  1898.    .V/v?  Criminal  Procedure  Code. 

I  of  1899.    See  Bombay  Gambling  Act. 

II  of  1899.    iV^e  Stamp  Act. 

— —  III  o£  1899  (BeagAl).    .^:?e.CUlGutta  Muulcipil  Act, 
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I  of  1900.     Nee  Municipalities  Act,  (N.  W.  P.) 

Ill  of  1900.     See  Priwners  Act. 

11  of  1901.    S^  N.  W.  P.  Tenancy  Act. 

Ill  of  1901.    .S'v  N.  W.  P.  ami  Oudh  Land  Revenue  Act. 

IV  of  1902,    ^V  Burma  Fore-'ts  Act. 

; See  Bombay  City  Police  Act. 

XCbf  1903.    Wv  Intlian'itxtratlition  Act. 

I  o\  1904.     See  Bombay  General  Clauses  Act. 

XXI  of  IK^J—Pufes  under  the  Aet—OambUny. 

Held,  that  Act  XXI  of  18:»7  not  being  in  force  in  the  Punjab,  the  conviction  of  the 
accused  umler  section  12  of  the  Act  was  illegaL 

ALI  tlAflSAN  r.  ^MPCBOB  ...  ...  ...  ..  •••  ^^ 

Aden  Courts  Act  [Bom.  Act  ll  of  1864],  ».  20     .SLv  Cnminal  Procedure  Coda 

s.  447  ...  ...  ...  ...  ...  -  -  '^ 

Adjournment  of  Criminal  Cn^^-IiMMJim/vradjonrHmeHt.    .SfrCnmi- 

nJfProcttlureCalcs.  344  ...  ...  ...  ...  ...  ...  <Wt,803 

Admission.     .SK- Ctmfession  ...  ...  ...  ...  ...         HH 

Advocate  —PntfenUtnal  wfitcoHdMrt—Ade'igiHg  elienti— 

Their  Lor«lship»  of  the  Judicial  Committee  of  the  Privy  Council  exprcsseil  <lisaj>- 
proval  <»f  the  view  that  a  professional  man  acting  for  clients,  and  taking  i>art  in 
connection  with  the  execution  of  a  comprorai^  directly  arising  out  of  the  matter  in 
which  he  is  employoit  is  not  bound  to  warn  his  clients  if  they  are  acting  in  ignorance 
of  the  luiture  of  what  they  are  doing  while  he  is  in  a  iiosition  t  j  inform  them,  or  under 
a  mistake  as  to  their  rights  which  he  could  correct,  unless  expressly  asked  by  them  on 
the  subject. 

The  nppcllant.  an  advocate,  was  charged  with  professional  misconduct  on  two 
Counts  antf  naving  been  found  guilty  was  susp2n<letl  from  practice  for  a  period  of  four 
months.    The  charges  were  : 

(1)  That  you  being  at  the  time  the  legal  adviser  of  B.  A.  and  other  persws.  ami 
knowing  ami  believing  at  the  time  of  tlie  execution  of  the  document  (Ex.  (J)  that  was 
Worthless  and  valueless,  did  either  wrongfully  advise  an  I  induce  the  execution  thereof 
by  the  said  parties,  or  when  you  should  have  advi^^il  them  as  to  what  their  legal  rights 
aihI  position  wouhl  be  after  they  had  exeeutetl  the  said  Ex.  (},  did  allow  them  to  remain 
under  the  belief  that  the  sai<l  document  was  legal  and  valid,  in  that  you  at  their 
re  [uest  attested  the  same  yourself. 

(2)  That  you  being  the  legal  adviser  of  B.  A.  and  others,  ami  being  in  the  dis*harge 
of  your  professional  tluties,  as  such  bound  to  advise  them  as  to  the  effect  u^^n  their 
rights  to  the  property  of  the  deceased  of  the  execution  of  a  dtx^uraent  (Ex.  X),  did  not 
give  them  the  ailvice  they  were  entitle!  to  expect^  and  tlid  thereby  allow  them  to 
execute  the  said  document,  which  you  at  the  time,  acconling  to  your  a*lmlssion  aforesaid, 
knew  and  believed  to  be  worthless  as  a  legally  binding  agreement.  Further  that  you. 
by  attesting  the  said  document,  inducal  your  clients  to  believe  that  it  wars  legal  ami 
binding. 

Ueidy  reversing  the  order,  (as  to  the  first  aspect  of  the  charge)  that  in  allowing  his 
clients  to  execute  the  <locuments  un<ler  the  circunrstances,  the  appellant  was  not  guilty 
of  such  professional  misconduct  as  justly  to  call  for  punishment. 

Held^  alao,  (as  to  the  second  aspect  of  the  charge)  that  there  was  a  decidal  opinion 
in  the  case  that  the  actual  legal  rights  of  the  parties  wel-e  quite  well  known  before 
Exhibit  O  or  Exhibit  K  was  executed  ;  and  that,  therefore,  there  was  nothing  to  show 
tMt  the  appellant  hatl  any  knowledge  or  means  of  knowledge  which  his  clients  dll 
not  possear.* 

i;t  rtf  HENsr  Lewis  LuBBOff         .»•  ...  ...  ...  ...       775 

Alteration  of  Conviction  v^dev  mm^  other  dutinct  offenre  0/  one  of  the 
arcHsed,    See  Criminal  Procedure  CkIc.  s.  333        .,,  ...  ...  ...         694 

Appeal*     See  Practice  ...  ...  ...  ...  ...  I7 

Criminal  Procedure  Cod^^  *r.  107 ^  118^  404  and  496—S^eitrHgfvr  keeping 

the  peace. 
Held  that  no  appeal  will  lie  from  an  ordei*  Under  section  118  of  the  Cjile  of  Crimi- 
nal Procedure  re [Uiring  security  to  be  furnishel  for  keeping  the  |)eace. 

In  the  matter  of  the  Pe*ithH  o/  CheT  HaM        .»^  ,»*  .»♦  „,        3*f 
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See  Criminal  Proeodure  Code,  s.  195  sul^see.  (<5)  -..  ...  ...  106 

See s.  421    ...                ...  ...  ...  68,844 

See  Gambling  Act,  g.  17     ...               ...               ...  ...  ...  378 

Arbitrators*     Declmm  of  qiifstiuft  as  to  actna.1  pjssemon  hij.  Sse  Criminal 

Procedure  Code,  s.  145  sub-sec.  1           ...                ...                ...  .-.  ...  347 

Arms  Act  rXI  of  1878],  SS.  4,  19  els.  (f)  (ar)-^^'  partt  of  ammunition-- 
I^Hj/ti/  cartridge  ca»es. 

The  expression  "  all  parts  of  ammunition,"  as  use:!  in  s.  4  of  the  Indian  Arms  Act^ 
1878,  includes  empty  cartridge  cases. 

Emperor  r.  Ebrahim  Alibhoy      ...  ,..  ..-  ...  ...         449 

g^  ^—defiuitioH  of  **  Arm4  " — dagger^sitaped  eUi4p  Itniire^, 

Daggcr-sliaiKjd  knives,  of  the  kind  produced  in  this  case,  must  be  held  to  be  inteml- 
e<l  primarily  as  weapons  of  oflEence,  and  to  fall  within  the  definition  of  ^'armsMn  the 
Indian  Arms  Act,  1871,  although  thsy  might  be  called  clasp-knives. 

Ebrahim  Dawoodji  r.  Emperor    ...  ...  ...  ...         ..  ...^        372 

s.  19  els.  (0  (g).    8ee%,\  ...  ...  ...  41» 

Attempt  at  Cheating.     Se^  Penal  Code,  8.  417         ...  ...  ...  429, 788 

—  oy  a  i)ublic  servant  to  obtain  un  illegal  gratification.    See  Penal  Cale,  s.  101  204 

Bensral  Municipal  Act  [in  of  i884],  s.  44,   See  s.  45  ...  ...       144 

SS.  45,  44,  210,  2I9-37I//V/' 

or  requisition  requiring  remitral  or  repair  of  building — Vice- thai rmaji,  jHrwer  of  ^ta 
iMstue  guch  n^i4^— Delegation  uf  powen,  if  and  hmo  pnrred— Presumption— Eridenee 
AH  (Iff  1872),  M.  114— Objection,  informal,  if  to  he  taken  notice  of  and  dealt  with^ 
duily  Jine,  if  legal. 

A  petition  of  objection  to  a  notice  purporting  to  be  under  g.  210  of  the  Bengal 
Municipal  Act  (III  of  1884  B.  G.)  though  not  stamped,  and  therefore  informal,  should 
be  taken  notice  of  by  the  Municipality  and  dealt  with  according  to  law. 

When  an  objeetjon  is  raised  that  a  particular  per&on  who  does  an  official  act  has 
no  power  to  do  it,  it  is  for  that  person  to  prove  that  he  has  such  power.  No  mere 
presumption  under  s.  114  of  the  Evidence  Act,  that  official  acts  have  Iwen  rightly  done, 
can  dispose  of  the  objection. 

A  notice  issued  by  the  Vice-Chairman  of  a  Munici|)ality  under  s.  210  of  the  Act  in 
the  abs2nce  of  proof  of  delegation  of  powers  under  s.  4.5  of  the  Act,   is  invalid. 

The  notice  in  this  case  being  invalid,  the  conviction  under  s.  219  of  the  Bengal 
Municipal  Act  was  bad. 

The  law  does  not  allow  a  daily  fine  to  be  impoeal  in  anticipation  of  an  offence  being 
committed. 

HarendraNath  Mukerji  r.  Chairman,  Birkaqar  Mukicipality  ...         144 

— SS.  202,  ^\^—Bemoral  of 

a  wall  and  a  prirg — Owner  or  leMee — Requisition  or  notice  to  remote — Serriee  oh 
person  wfw  hts  built — lailure  to  comply  with  requisition — Liability. 

The  notice  contemplated  by  sec.  202  of  the  Bengal  Municipal  Act  (III  of  1884 
B.  C.)  for  the  removal  of  any  wall  or  other  obstruction  erectetl  on  any  road  or  drain 
fthould  be  serve  1  upon  the  person  who  may  have  erectetl  the  same,  an<l  <m  failure  to 
comply  yr[t\i  such  requisition,  he  alone  is  liable  to  a  prosecution  un<ler  sec.  218  of 
the  Act. 

So  where  a  wall  and  a  privy  were  erected  by  the  lessee,  and  not  the  owner  of  a  land 
or  building,  the  lessee  alone  is  liable  to  a  prosecution  for  non-compliance  with  a 
requisition  issued  to  remove  such  wall  and  privy. 

Shama  Bibbe  r.  Jadab  Chukder  Banerjee  ...  ...  ...  ...         61.3 

9.210.    Sees.i!y     ...  ...  144 

s.  218.    *S^-es.  202   ...  ...  61.S 

—■ s.  219.     Sea  8.  45     ...  ...  144 

Tenancy  Act  [VIII  of  188.>],  S.  58  (3)-Jurisdi^ion  of  Mffgi^frate 

with  respect  to  acts  sjteci^/ied  in — Pnwcdure,  irregularity  of —Sees.  4  (o)  and  29  (2) 
and  S*Ji.  11  of  the  Crimiml  Procedure  Code  (Act  V  of  1898).     Offence. 

A  Magistrate  has  jurisdiction  to  tiy  a  landlord  for  an  act  8pocific<l  in  sec.  ri9>  (3) 
of  the  Bengal  Tenancy  Act,  namely,  failure  to  prepare  ami  retain  counterfoils  of  rent 
receipts,  in  the  same  way  as  he  would  try  a  sunmions  case, 


Digiti; 


zed  by  Google 


(  y  ) 

B^nffal  Tenancy  Act  [vni  or  xm],  %.  58  (3)-ooDtinttcci. 

Wbero  there  wah  no  plea  of  guiltj  on  the  part  of  the  accimcd  lanttlorci  and  do 
witneises  were  cxaminal  for  tbe  proHecution  hot  the  accusetl  was  examined  on  oath 
and  the  Magistrate  relying  upon  an  aihnission  alleged  to  have  been  made  bj  the  accus- 
ed anil  rcfconlctl  in  a  report  written  by  a  police-officer  in  another  caw,  conrictcd  the 
accused  : 

JMd  -TYukX  the  procedure  adopted  was  wholly  irregular  and  the  conviction  should 
be  set  aside. 

EMPKBOR  r.  HOHUMT  RAM  DA8  ...  ...  ...  ...  ...  532 

Bombay  City  Police  Act  [Bom.  Act  iv  of  1902].  ss.  28,  l29-iw#w 

CjmmiMJtUfMr—^tttirf^ProiiltMt^ji^aMrfgathii  of,     Sfifirifir  Relief  Art    (I  of  1877)^ 
i,  46—EHfon^m^Ht  ef  puhlie  imtift—PuUic  iter  rant  ^liigh  Cimrf, 

The  CJommiHsioner  of  Police  at  Bombay,  acting  under  s.  28  of  the  Bombay  Citv 
Police  Act,  1902,  issued  a  notice  upon  the  applicants  re  juiring  them  to  vacate  the  pre- 
mises occupieil  by  them,  and  intimating  that  **  failure  to  comply  with  this  notice  will 
render  you  liable  to  punishment  umler  s.  129  "  of  the  Act.  The  applicants  applied  to 
the  High  Court,  umler  s.  45  of  the  Specific  Relief  Act,  1877,  for  a  rule  against  the  Com- 
mi^tsioncf  6(  Police  M  nhow  cauiie  why  the  notice  should  not  be  caiicelletl  and  why  he 
shdnld  not  be  restraint  from  oirrying  the  same  into  effect  : 

Held^  that  the  cancellation  of  the  notice  or  the  non-enforcing  of  it  Is  an  act  clear- 
ly incumbent  by  law  upon  the  C  )mmissio:ier  of  Police,  so  as  to  bring  it  within  s.  45  (bj 
of  the  Specific  Relief  Act,  1877. 

Un<ler  s.  28  of  the  Bombay  City  Police  Act,  1902,  the  Commissioner  of  Police  can 
only  serve  the  notice  upon  the  person  who  comes  within  the  scope  of  the  section.  He  Is 
not  entitled  to  serve  it  upon  any  person  whom  he  merely  susjMJ^ts  to  be  guilty  of  the 
comluct  therein  referre<l  to.  The  misconduct  or  immoral  comluct  must  be  a  matter  of 
fact  ami  not  a  mere  matter  of  suspicion. 

A  Magistrate  would  not  be  justified  in  convicting  any  person,  under  s.  129  of  the 
Bombay  C.ty  Police  Act,  1902.  unless  and  until  he  is  satisfie<l  that  the  notice  umler  s. 
28  of  the  Act  was  not  only  duly  servctl,  but  also  that  the  woman  really  ha«l  comlucteil 
herself  in  the  manner  imputed  to  her  umler  s.  28. 

In  r»  Tababai  Ibbahimpubkab      ...  ...  ...  ...  ...         93 

— — s.  129.     iSvs.  28  ...  95 

Bombay  Gam blinff  Act  [IV  of  I887],  SS.  4*  5,  7— Common  gaming 
IttfHie — pTacfi  "Jt/yV"  or  **iirjw^'  as— Prelum  »tt inn — Proof 

A  building  was  ortlinarily  used  as  a  Jamsitkhana,  It  was  accessible  to  all  such 
member-*  of  a  certJiiu  community  as  ha*l  no  place  to  live  in  ami  were  too  \yooT  to  afford 
the  rent  of  a  room  elsewhere.  It  was  freiuented  by  gamblers  ami  others  ami  instru- 
ments of  gaming  were  foun<l  there  at  the  time  of  search  :  - 

JIM— ThAt  it  may  be  presumed,  unless  the  contrary  is  shown,  that  this  place  is 
*'u8ed"  as  a  common  gaming  house.  But  there  is  no  presumption  that  it  is  *'kept*' 
by  any  person  as  a  conmion  gaming  house. 

Hfld  further — That  in  onler  to  establish  an  offence  of  ** keeping"  a  common 
gaming  house  it  is  necessary  to  show  that  the  person  chargal  with  that  offence  is  the 
owner,  or  occupier,  or  a  jjcrson  **  having  the  use "'  of  the  place  allied  to  be  kept  as  a 
common  gaming  house.  It  is  not  sufficient  to  show  merely  that  he  used  it  for  the 
puqx)8e  of  gaming  there. 

Empebob  r.  Walia  Musaji  ...  ...  ...  ...  ...         26 

• s.  4.     See^.U  ...  ...         252 

8. 5.     Sre  8.  4  ...  ...  2« 

• 8.  7.     See  s.  4  ...  ...  26 

• S8>     I2f    ^—Plaee^    street     or 

thoronghfare — Machwa — (famhling  in  a  machwa  hired  by  arm»ed  in  the  harbour. 
Gambling  in  a  machwa  (boat)  which  is  chartered  by  the  accused  and  used  by  them 
for  the  purpose,  in  the  Bomlxiy  Harbour,  cannot  be  said  to  be  gambling  in  a  public 
place,  street,  or  thoroughfare,  within  the  meaning  of  s.  12  of  the  Bombay  Gambling  Act. 
Section  12  of  the  Bombay  Gambling  Act  aims  at  gambling  in  a  public  place  or 
thoroughfare,  and  ordinarily  applies  to  persons  sitting  on  or  near  a  roa<l  or  public  place 
with  no  intervening  obstruction  to  the  public  view  where  there  is  voluntary  publicity. 

The  mischief  aimed  at  in  s.  3  of  the  Bombay  Gambling  Act  is  the  practice  of  imli- 
viduals  making  a  profit  by  providing  a  spot  of  their  own  selection  known  as  a  place 
where  gambling  is  to  be  carried  on,  and  making  a  livelihood  by  attracting  people  to  a 
place  which  they  would  not  otherwisre  frequent.    In  section  12  of  the  Act,  however,  the 
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Public  Conveyance  Act  [Bom.  Act  V  of   1863],   s.   22.     Sre 


Page. 


Bombay  Qambllnfir  Act  [Bom.  Act  IV  of  1887],  SS.  1 29  4-continiiecl. 
offence  is  not  that  the  individual  members  are  making  a  profit  at  all,  but  simply  that 
they  are  carrying  on  their  gambling  with  such  publicity  that  the  ordinary  passer-by 
cannot  well  avoid  seeing  it  and  being  enticetl  —if  his  inclination  lie  that  way — to  join  in 
or  follow  the  bail  example  openly  placed  in  his  way.  In  the  one  case  comparative 
privacy  for  profit— in  the  other  the  bad  public  example  and  accessibility  to  the  public 
iNTOulil  seem  to  constitute  the  gravamen  of  the  offence. 

EMPEBOB  r.  JUSUBALLY  ...  ...  ...  ...  ...  ...  252 

General  Clauses  Act  [Bom.  Act  i  of  i904],  s.  s  (lo).  See 

Bombay  Municipal  Act  (III  of  1888),  8.  410  ...  ...  ...  ...  604 

Municipal  Act  [III  of  1888],  8.  398.     See  s,  ilO  ...  ...  604 

SS«  4 1  Of  39S— Selling  m'  expo*' 


ing  for  mlejinh  intend^  for  human  food — Sale  from  a  ha  xket  placed  on  the  foreshore  of 
Chitwpatti — Place  befiveen  high  and  Utw  wafer  mark — Primte  market — Burden  of  proof 
—Ctty  of  Bombay— Bomhay  General  Clausen  Aii  (Bom.  Act  1  of  1904),  f.  3  (10). 

The  accused  was  chargeil  with  selling  or  exposing  for  sale,  without  license  from 
the  Municipal  Commissioner,  fish  intendetl  for  human  food  on  the  Chowpatti  fore- 
phore,  contrary  to  the  provisions  of  s.  410  (1)  of  the  Bombay  Municipal  Act,  1888. 
The  sale  was  from  a  basket  which  the  accused  hatl  placeil  on  the  sand  at  some 
distance  from  the  water,  the  place  being  between  the  high  and  the  low  water  mark. 
The  fish  sold  was  fresh  fish  and  it  ha*!  been  recently  brought  from  one  of  the  boats 
then  in  the  Back  Bay  :— 

Held,  that  the  accusetl  was  liable  under  s.  410  (1)  since  it  was  impossible  to  say 
that  fi^esh  fish  wbs  sold  from  a  vessel,  when  as  a  matter  of  fact  it  luul  been  sold  from 
the  basket  on  the  shore,  it  having  been  brought  from  the  vessel  which  was  in  the  water. 

Held,  in  answer  to  the  contention  that  the  place  where  the  fish  was  sold  was  a 
private  market,  that  it  was  difficult  to  see  how  a  place  like  the  whole  of  the  foreshore  of 
Chow|)atti  could  be  held  to  be  a  private  market :  antl,  even  if  this  were  not  so,  since 
the  Municipality  started  their  case  by  showing  that  the  place  in  question  was  the 
foreshore  of  Chowpatti,  that  was  sufficient  to  throw  the  onus  upon  the  accused  to 
show  that  the  foreshore  of  Chow|mtty  was  a  private  market  within  the  meaning  of 
s.  398  of  the  Bombay  Municipal  Act,  1888. 

Held  also  that  the  Bombay  Municipal  Act,  1888,  applied  to  the  spot  in  question. 

EMPEBOB  r.  BUDHOOBAI...  ...  ...  ...  ...  ...  604 

— SS«  429f  A30— Bom  bat/  Public 

Conreyance  Act  (Y of  1863),  jr.  22— Indian  Penal  Code  (Act  XLV of  lH60)',it.  269— 
Bangerous  dijieane — Infection — Public  conreyance. 

The  driver  of  a  public  conveyance  in  the  City  of  Bombay,  who  carries  in  his 
conveyance  a  person  suffering  from  small  pox,  offends  against  the  provisions  of  s.  430, 
(3)  of  the  Bombay  Municipal  Act,  1888. 

Semble — There  exists  an  apparent  antimony  between  s.  22  of  the  Public  Convey- 
ance Act,  1863,  and  s-?.  429  and  430  of  the  City  of  Bombay  Municipal  Act,  1888. 

EMPEBOB  r  Mayaji  Adiji  ...  ...  ...  ...  ...  4.Sr» 

s.  430.     .See  s.  429         ...  ...  43r> 


Bombay  City  Municiiml  Act,  s.  429       ...  ...  ...  ...  ...  43ri 

Reg.  [XII  of  1827],  S.  21— yittice— Criminal  Procedure   Code   (Act 


V  of  1898),  Ch.  ci a— Security. 

A  notice,  under  s.  27  of  the  Bombay  Regulation  XII  of  1827,  can  only  be  issued 
after  pn)cee<ling8  have  been  taken  against  each  person  individually  under  Ch.  VIII  of 
thp  Criminal  Pix)cedure  Code  :  and  it  is  only  on  his  failure  to  furnish  security  under  that 
chapter  tnat  tne  restrictions  mentioned  in  the  latter  half  of  the  section  can  be  enforced 
and  that  too  with  the  assent  of  the  accused  person. 

EMPEBOB  r.  GAHINA  ...  ...  ...  ...  ...  433 

Burden  of  Proof.     S^e  Printing  Presses  Act,  s.  7  ...  ...  ...  31 

in  guit  after  summary  criminal  order — same  as  in  suit  after 

iumnmry  ciril  order. 

The  principle  laid  down  in  P.  K.  A.  C.  T.  Ka<lappa  Chctty  r.  Moung  Shwe  Bo  as 
to  the  bunlen  of  proof  is  applicable  in  a  suit  brought  after  a  summary  criminal  order  as 
in  a  suit  brought  after  a  summary  civil  order. 

NoA  Pein  Thi  r.  Bombay  BuBMA  Tbadinq  CoBPOBATioN  ...  ...         414 

' —    See  Bombay  Municipal  Act,  s.  410  ...  .,.  ...  604 
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Burma  Forests  Act  [Burma  Act  Ko.  IV  of  IdOS],  S«  S  (7)  -Lmer  Btirma 
L'lnd  and  lUrenur  Art  (Xo.  JToflSlB),  m.  7,  8  and  10  and  HuU  62. 

Lind  at  the  ditihuutl  oftke  frArernment— meaning  r/  -4a nd  in  respect  of  uAieh  mo 
jterJKtn  ha*  acquir.ut  a  jtertManent,  keritahU  tmd  transferable  right  iff  use  mmd  ^ccnftameg 
ynder  any  lair  in  force  or  right  created  hg  grant-  or  lease  fmm  (ri»ternm^mt — a  perma^ 
nenty  heritable  and  transferable  right-  -how  acquired — hg  t»tatU8  of  landtMtn^r, 

Sab-floction  7  of  section  3  of  the  Barma  ForwU  Act  eiiactK  that  land  at  the  diapoial 
of  the  (tovenimeiit  tncaiiH  lan«l  in  re«|Hx»t  of  which  no  (lersoii  has  aequired  ettber  (a)  a 
)K'rmanent,  heritable  au<1  traiiKferable  right  of  u«e  ami  occupancy  under  any  law  for 
the  time  l>eiiip  in  force  ;  or  fb)  any  right  created  by  gront  or  lease  mode  or  continued 
by  or  on  behalf  of  the  British  (Jovenniient. 

The  only  law  under  which  a  i>crmanent  and  transferable  right  <jf  use  ami  occupancy 
mn  be  ac(juire<l  in  I/)wer  Burma  i«  the  Lower  Burma  Laml  ainl  Rereiiue  Act,  wrtiofm 
7  and  8  of  which  show  how  such  right  may  be  acquired. 

Section  lU  f>f  that  Act  gives  the  TiO^al  Govenmient  power  to  make  rules  to  regulate 
the  temporary  o<H*u|mtion  of  land.  Rule  52  of  the  Rules  un<ler  that  Act  enacts  that  no 
porwHi  Hhall  ac<juire  by  length  of  potsewion  of  otherwise  any  right  orer  lands  occupied 
uiwler  the  chapter,  cxo:  pt  the  right  to  occupy  the  laml  until  the  cud  of  the  year  for 
which  he  may  have  |iakl  the  revenue  aweMioil  thereon. 

Held  that  if  a  cultivator  has  not  acquired  the  statMs  of  a  lan<lowner  in  respect  of 
land,  he  cannot  have  a'*  iuire«l  a  permanent,  heritable  and  transferable  rijrht  in  respect 
of  the  land. 

^aFBROB  r.  NYA  PYIT  BA...  ...  ...  ...  ...  ...  m 

Burma  Qambllnff  Act  [Ko.  I  of  1899],  S.  4.     BHUard^ittle— whether  it 
is  game  of  mere  hninan  skill. 

Bi>sidi»s  the  description  of  the  game  in  question,  Wr.,  billtanl-fikittle  ami  account  of 
the  ndes  r^^ating  to  it,  which  arc  given  in  Sessions  Julge^s  report  to  this  Court  under 
H  s-tii)n  4HH  of  the  Criminal  PrtK-oilure  Code  the  following  clescription  of  the  game  was 
given  by  th?  a<vu'«c  I  :  "For  example  five  men  put  in  the  r  stake,  each  contributing 
O-.VO  for  a  game  of  billianl.  Out  of  each  contribution  I  take  <)-l4)  as  commission.  For 
the  puriw>Hc  of  tleciding  ns  to  who  sliall  play  first,  numbers  are  drawn.  It  is  only  after 
thit*,  tliat  the  gAme  startM.  In  this  drawing  of  numbers  by  five  |)ersons,  money  is  stakcil 
by  the  players  and  outsiders  alike  as  to  wht>  shall  get  larger  numbers.  I  don't  take 
commis«»itu*i  on  such  stakc^*.** 

Held,  the  game  was  one  of  mere  human  skill  within  the  meaning  of  section  4  of  the 
Burma  (lambling  Act. 

EMPSttOB  r.  X.;a  Po  Kix  ...  ...  ...  ...  jjo 

S8.  10,  II,  12. 

A  jterson  whi  amdurts  garni  nj  in  a  imblic  street,  or  similar  jtlace.shimld  be  con  rieted 
HHder  section  10  of  the  JinrmA  (fjiubling  Art. 

Tlie  priiitary  object  of  the  Lrgislatnre  icts  nJt  to  wake  tke  rondnct  af  gambling  in 
public  place  puHishable  nndrr  section  12, 

Empcror  r.  N«A  Net     ...  ...  ...  ...  ...  ...        4T1 

s.  II.     Seef^.\0  ...  ...         471 

s.  12.     Seen.  10  ...  ...         471 

S«    IT — Criminal  Prorrdnre   Code 

(Act  v.  of  1S9S).  ss.  110,  112,  Its  and  403. 

Ptucr  of  Ma  J  ist  rate  receirinj  information  that  any  jterson  in  his  jurisdiction  earn* 
his  lirelihiHtd,  wh.dly  or  in  jmrt,  by  unlaicfnl  gaining,  to  deal  with  him  as  if  tht  infor- 
mation ic/re  of  the  dexcrijrt'wn  mentioned  in  section  110  of  the  Criminal  Procedure  Code 
— whctU-'r  appeal  lien  from  his  order. 

Section  17  of  the  Burma  Gambling  Act  does  not,  in  explicit  words,  empowo*  a 
Magistrate  to  demand  security  from  any  one.  It  empowers  a  competent  Magistrate,  who 
receives  information  that  any  i)erson  in  his  jurisdiction  earns  his  livelihood  wholly  or  in 
part,  by  unlawful  gamiuj;  to  deal  with  that  per*>n,  as  nearly  as  may  be  as  if  the  informa- 
tion were  of  tae  tlcscripti.>n  mentioned  in  sectioi  1  V\  of  tho  Criminal  Procedure  Code. 

If  the  Ma^zistrate  receives  information  of  the  description  mentioned  iu  section  110, 
he  may,  in  the  manner  provide.l,  iu  subse  juent  sections,  re  |uire  the  accused  to  show  cause 
why  he  shouUl  not  be  ordered  to  execute  a  lx)nd  for  his  gixxl  behaviour  for  a  i»eriod  not 
exceeding  three  yoai-s.  If  he  receives  information  of  the  kind  mentioned  in  section  17 
of  the  Gambling  Act  he  may  deal  with  the  aecu»e<l  as  nearly  as  i>ossible  in  the  same 
manner.  That  is  to  say,  h?  must  record  an  oixler  under  section  112.  He  must  then 
pro?eod,  as  required  by  section  117  and  must  inquire  into  the  truth  of  the  information. 

Held  that,  if  the  Magistrate  is  authorised  to  deal  with  the  accused  as  if  he  hail  re- 
ceived information  under  scctign  1 10,  he  is  authorised  to  make  an  onler  in  re«pect  of  him 
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Burma  Qambllnff  Act  [No.  I  of  1899],  S.  17— continueil. 
under  scjction  118  :  that  th-it  is  the  intention  of  the  law  ami  that  it  is  ma«lc  clear  by 
section  1 7  of  the  Gambling  Act ;  and  that  the  order  is  and  must  be  passed  actually 
au<ler  nection  118  and  not  merely  on  the  analogy  of  that  section. 

Jl.^ldy  therefore,  that  there  is  an  appeal  against  th*;  order  and  that  it  lies  to  the 
District  Magistrate,  as  provided  by  section  406  of  the  Cotle,  and  that  revision  on  the 
application  of  the  accused  was  inadmissible. 

NOA  Tet  Pya  r.  Empeeob  ...  ...  ...  ...  ...  317 


Police  Act  [Burma  Act  IV  of  1899],  s.  29.    .*<?  Criminal   Procetlure 

Cotle,  8.  190  (b)  and  (c)        ...  ...  ...  ...  ...  ...  322 

ByC—La^VS*  where  a  rule  framed  by  a  Municipal  Board  forbade  the  "  erection  or 
re-erection  of  any  building"  in  the  civil  station  except  with  the  previous  sanctitm  of 
the  Board,  it  was  held  that  such  prohibition  could  not  apply  to  the  inclosing  by  means 
of  a  canvas  screen  of  a  certain  space  adjoining  a  house. 

Kamta  Nath  r.  The  Municipal  BoABD  OF  Allahabad...  ...  ...         793 

Calcutta  Hlffh  Court  Criminal  Circulars,  Rule  77.  '^«  Crimi- 

iial  Procedure  Coile,  s.  421    ...  ...  ...  ...  ...  ...  58 

Municipal  Act  [Bengal  Act  111  of  1899],  88.  449, 4S2,  579, 

628f  629,  631— -t/<'^'*^'-«^^ 'w^'^^'^iy   of—Potoer  (tf    MuHicijml  Magidrate  to 
ord^r  demolition  of  huildinj  irreajfecticfi  of  iU  ralue. 

The  iiCords  "  a  Magistrate"  in  s.  449  of  the  Calcutta  Municipal  Act,  mean  any 
Magistrate  having  juristliction  in  Calcutta  and  include  a  Municipal  Magistrate. 

It  is  within  the  province  of  a  Magistrate  to  onlcr  demolition  of  a    building  crcctett 
in  couti-aveiition  of  rnles,  irrespective  of  the  value  of  such  building. 
Sew  Frosad  Poddab  r.  The  Corporation  of  Calcutta 

^ _- _ s.  452.     See  s.  449 

_ _ . — --. 8.  579.     See  s.  449 

8.628.     iVrs.  449 

. 8.  629.     See  h.  449 

8.  631.    Sc-e  8.  449 

Cattle  Trespass  Act  [I  of  1878],  S.  lO-icho  vmy  seize. 

Where  an  indigo  factory  supplies  to  the  miyats  the  seed  and  pays  for  the  labour  of 
sowing  imligo  on  the  land  of  the  raiyats^  but  no  a<lvance  in  cash  is  proveil  to  have  Ijcen 
made  by  the  factory,  the  factory  may  have  an  interest  in  the  crops  grown,   bul   it    has 
not  an   int^'rest  which  comes  within  section  10  of  the  Cattle  Trespass  Act,  and  a  seizure 
of  the  buffaloes  of  the  raiyatn  damaging  the  crops  by  a  peon  of  the  factory  is  not  a 
seizure  by  any  person  authorisetl  to  make  it. 

Kam  Kakak  Thakur  r.  Emperor  ...  ...  ...  ...  ...         345 

Charges— Error  in  -No  failure  of  Ju»?tice.    *S-'«f  Defamation  ...  ...  381 

. .Joinder  of.    ^Si*^  Criminal  Procetlure  Code,  ss.  237,  233       ...  ...  393,716 

. See s.  222  ...  ...  578 

See 8.  233  ...  ...  694,  847 

• Misjoinder  of.    »Sw  Criminal  Procedure  Code,  s.  233  ...  ...      30,34 

See 8.239  ...  ...  37 


Withdrawal  of.    See 8.49(h)       ...  ...  21 

Charter  Act  [24  an«l  25  Vict.  C.  10],  s.  15.    S?£  Criminal  Procedure  Coile,  s.  145 

cl.  (3)    •  ...  ...  ...  ...  ...  ...  ...  618 

■ : •- — — —    «Sfv  Criminal  Proceilure  Code,  s.  145 

cl.(l) ...  ...  ...  ...  ...  6.S7. 

Cheatlntf.    iS^^  Penal  code,  s.  415  ...  ...  ...  ...  ►..  764. 

Civil  Procedure  Code  [Act  XIV  of  1882],  s.  82.      see  Penal  Code,  s.  225  B.  155. 

8.  1 74.     See s.  225  B.  1 65 

8.318.    See s.  447  ...  161 

• ^ *— 8.  328.    See  Criminal    Procetlure 

Code,  8. 476        ...  ...  ...  ...  ...  ...  ...  110 

8. 622.    See   Criminal    Procedure 


Oale,M95        ...  ...  ...  ...  ...  ...  ..  225 

— =^-= . — : ■ —  8i  622.    See  Criminal    Pi-occilure 

Cwle,  8. 4/6        «44  ..V  *.i  »»v  r.,  ..•  »••         110 
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Pape. 
Compensation.     .S^^  criminal  Proce^lurc  Code,  8.250  ...  ...  ...  523 

to  accHfifd—fnrKtlou^  accmatioH—modr  of  recorery—CrimUal 

Prfcfduft'  Cod^.  s.  260. 

An  onler  awanliii^  C()ni{>cnHation  to  an  accused  jMirson  under  section  2.V». 
C«Mle  of  Criminal  Prooc^lure.  kHouM  not  provide  for  impriftonment  in  default  of  jay- 
ment.  Imprimmment  nhouUl  not  >je  ortlercd  until  the  amount  has  been  found  to  be 
irre  •ovcrable. 

Empebor  r.  Paw  Avsa  ...  ...  ...  ...  ...  ...         "24 

Complaint.     N^  Criminil  Procedure  Ccxle,  h.  4  (h  k  c)     ...  ...  ...  367,  421 

The  definition  of  the  term  complaint  containeil  in  Sec.  4  cl.  (h).  Criminal  Procedure 
C.kIo,  is  wi«le  enoujrh  to  iiiclu<le  a  pi'tition  pre«ente«l  to  a  Ma^iKtrate  in  the  course  of  a 
Police  enquiry  impu^iing  its  propriety  and  praying  that  action  may  be  taken  against 
« ime  persons  who  are  allejretl  to  have  committe<l  an  offence. 

Jo:}ENDBA  LaL  MrKERJES  r.  BaHU  BALLABH  HoB  ...  ...  ...  615 

-    • dismissed  under  8.  203     Fresh  compUint  on   ^mc  facts 

barretl.     «>V  Criminal  Pnx-e  lure  (Vie  s.  203  ...  ...  ...  ...  752 

—  —    — lo<lg«3<l  not  when  offence  occurred  but  when  accusal  found.     Src  Penal 

CtMle.  s.  3*<()         ...  ...  ...  ...  ...  ...  ...  SIM 

Of  Court.     Srf  Criminal  Pnicedure  Cotle,  s,  4  (h)       ...  ...  687 

Compromise.     «V/»  criminal  Proce*lure  C(xle,  s.  488       ...  ...  ...         6W 

Confession. 

Where  some  of  the  n?cu.se<l  pors)nfl  make  statements  in  court  denying  their 
p:\rtici|tation  in  the  ommission  of  any  crime,  but  incriminating  a  co-accu-te^l,  these 
statements  are  not  onfes^ioiis  and  ca*inot  hi  taken  into  consideration  a^  againt»t 
Ihv  co-accu«n^l  under  s-jctioii  .30,  Indian  Evitlence  Act. 

BI8UAN  Datt  r.  EmperoB  ...  ...  ...  ...  ...  22 

Nr  Criminal  Procedure  Cixle,  8.  1 1>4  ...  ...  ...  53 

H^i-inied  ron/^jufioK  tHpjtorted  hy  afhrr  cirrHingtrtncex  - Mer^  threat* 

Httt  a  mount  hi  J  to  extortion  of  roM/f^uioH  Xat  ire  wit  nex9 —Penal  (<Hle  (Act  XLV  of 
1H60),  jr.  302  Mnrder  -(Yi.  Pro.  Cod<^  (Art  VoflSQS),  9.  401"Hemissnm  of  sentence 
in  Mjfecitit  cane. 

A  widow  before  entering  her  village  threw  off  her  illegitimate  child  into  a  well, 
out  of  shame.  When  its  Ixxly  was  found  floating,  she  was  questioned.  She  maile  a 
full  confession,  but  retractc<l  it  at  the  trial.  She  ha<l  been  seen  nursing  a  child  before 
the  munler.  She  al«o  a4lmitte<l  the  Ixxly  to  be  her  chiUl's,  when  it  was  found.  Meili- 
cal  evitlenre  showe«l  that  the  death  ha<l  been  caused  by  the  skull  striking  a  hard  sub- 
stance. Held  that  a  retracte<l  coufe**sion.  if  believed  to  bo  both  true  rtnd  voluntary,  was 
sufficient  basis  for  a  conviction;  that  as  she  hatl  not  really  alleged  that  she  had  been 
lK»at<'n,  it  was  most  unlikely  that  mer^'  threats  would  elicit  so  full  a  confcKsion  as  this  ; 
and  that  the  argument  that  the  evi<lence  of  her  husbawFs  brother,  with  whom  she  luul 
an  intrigue,  was  opposed  to  the  confession,  was  of  no  avail,  as  a  native  witness  would 
never  wlmit  that  he  had  an  illicit  intimacy  with  his  brother's  widow. 

Held  further  that  she  having  wished  to  destroy  her  child,  and.  with  the  object  of 
intenti<mally  causing  its  death,  thrown  it  into  a  well,  the  only  possible  offence  of 
which  she  couM  be  convicte<l,  was  munler,  arnl  that  she  should  be  transported  for  life, 
but  that  the  case  being  a  sad  one,  the  local  Government  sbouhl  be  requestetl  to  remit 
such  iM)rtion  of  the  sentence  as  it  might  think  fitted  to  the  circumstances  of 
the  case. 

Emperob  r.  Bai  Pani  Ramji  ...  ...  ...  ...  ...        193 

^_ ■ ■    See  Evidence  Act,  s.  24                ...                ...  ...  ...  2.55 

. See 8.26                ...                ...  ...  ...  230 

. *^  Penal  Ccxle,  s.  3()0                   ...                ...  ...  ...  705 

wade  to  ft  j)erMtn  not  a  jwlice  o,fffcer  and  tchen  accused  not  in  jkdice 


custody —Confession  made  unier  inducement  held  out  hij  on?  who  is  ni4  a  persitn  in 
authority— PnHtf  of  so  much  of  confession  as  relates  to  facts  theivby  discovered— Ad- 
mission Indian  tJridence  Act,  ss.  21,  24,  BJi,  26  and  27— Bridence  of  Magistrate  to 
yrore  confession  recorded  hy  him-   Criminnl  Procedure  Code,  s.  164 — Murder, 

The  ai)i>ellant  who  was  accusc<l  of  munler  matle  a  statement  during  the  course 
of  police  investigation  to  certain  men  of  influence  in  the  neighbouring  villages  when 
no  Police  oflficial  was  present.  In  conse<iuence  of  the  accuseil's  statement  some  money 
and  other  things  belonging  to  the  deceased  were  found  at  the  places  mentioned  by 
lUflu    The  accused  al^o  made  a  sUtemcnt  boCgre  the  Mf^^tratc  qt  the  Distjcict.    Th« 
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Confession— continuetl. 

District  Magistrate  refused  to  mike  the  mjmoraiitluni  referrc.I  to  in  s.  164,  Criminal 
Procedure  Cjde,  because  it  appearetl  to  him  that  the  statement  was  not  the  accused's 
free  and  spontaneous  statement  but  w.is  made  by  him  in  consequence  of  certain  hopes 
which  a  constable  had  held  out  to  the  accus-nl  which  he  thought  might  iwHsibly  be 
realized.  In  the  Court  of  the  Committing  Magistrate  when  the  statement  made  by 
the  accused  before  the  District  Magistrate  was  rea<l  out  to  him,  he  stated  that  some 
constables  had  given  him  bh.mj  and  liquor  to  drink  and  he  did  not  remember  what 
he  statetl. 

The  Sessions  Jutlge  held  bath  statements  to  l>e  inadmissible,  the  former  on  the 
ground  that  the  accused  not  having  been  in  the  custody  of  the  police  at  the  time 
when  the  statement  was  made,  it  was  inadmissible  in  evidence  under  s.  27  of  the 
Evidence  Act  the  latter  on  the  ground  that  it  did  not  contain  the  memorandum 
required  under  s.  164,  Criminal  Procedure  Code. 

On  appeal,  the  Court  of  Judicial  Commissioner  directed  the  Sessions  Judge  to 
examine  the  District  Magistrate  as  to  the  statement  made  by  the  accused  before  him 
and  to  give  an  opportunity  to  the  accused  of  explaining  how  he  came  to  make  it. 
The  District  Magistrate  was  examined  and  he  proved  that  the  accused  appeared  to 
be  in  perfect  possession  of  his  senses  when  he  made  the  statement  and  that  there  was 
absolutely  nothing  to  suggest  that  he  was  under  the  influence  of  any  intoxicant. 

Held  (per  Ryves,  O.A.J.C.)  that  the  confession  of  the  accused  made  to  the  residents 
of  the  neighbouring  villages  was  admissible  in  evidence  against  him.  A  confession 
made  not  to  a  police  officer  and  not  improi)crly  obtained  as  laid  down  in  s.  2i  of  the 
Evidence  Act  is  always  ailmissible  against  an  accused.  In  the  same  way  any  fact 
discovered  in  consequence  of  an  admissible  confession  can  also  be  admitted  against 
hun. 

Held  (per  Scott,  J.  C.)  that  having  r^?ard  to  the  provisions  of  s.  21  of  the  Evidence 
Act  the  confessions  made  by  the  accused  to  the  residents  of  the  neighbouring  villages 
and  to  the  District  Magistrate  were  admissible  in  evidence.  The  former  confession 
although  having  been  made  when  the  accused  was  not  in  jwlice  custody,  proof  of  it 
was  not  prohlbitetl  by  ss.  24  and  26  of  the  Evidence  Act  and  it  was  relevant  under  s. 
24  if  inducement  held  out  to  him  did  not  procee<l  from  "a  person  in  authority"; 
and  the  latter  was  admissible  undei"  s.  533,  Criminal  Proce<lure  Code,  as  the  evidence 
of  the  District  Magistrate  who  reconled  it  was  taken  to  pi*ovc  that  the  said  statement 
was  made  voluntarily. 

Habbaks  f.  Empebob    ...  ...  ...  ...  ...  ...         811 

Construction  of  Punitive  enactment. 

A  punitive  enactment  must  always  be  strictly  construed. 

Patandin  r.  Empebob  ...  ...  ...  ...  ...  ...  19 

Costs  of  adjournment.     ^S^  Criminal  Procedure  Code,  s.  344  ...  1 


discretion  a*  to— If  iff  h  Charts  power  o/^  to   revise 


Potver  of  (ourf  to  order  costs  of  the  day  to  he  paid 


XXXIII- 


4BS~Complaint — Maintenance— Jurisdiction  of  Magistrate, 


l^age,  .! 


order  as  to  costs.    See  Criminal  Procedure  Code,  s.  145  ...  ...  ...  408 


hj  the  patiij  for  whose  henejit  an  adjournment  is  granted.    See  Criminal  Procedure 

Code,  8.  844        ...  ...  ...  ...  ...  ...  ...  803 

Crlmlt%B,l  Colirt,f  .finding  of  as  to /Mssession^  effect  of — Itecent  possession  given 
under  Cteil  Court  decree,  effect  of.    See  Criminal  Procedure  Code,  s.  145...  ...  573 

Criminal  Procedure  Code  [Act  v  of  1898J,  Chapter  VIII.    See 

Bombay  Regulations  (XII  of  1827),  s.  27  ...  ...  ...  ...  433 


Appeal — Xeic  trial — £iiroj}ean  British  subject — Rights  and  liabilities  of  See  Practice,  17 

ss.  4  (h)  203  and 


A  petition  for  maintenance  under  Section  488  of  the  Criminal  Pi-oce<lure  Code  is 
not  a  complaint  within  the  meaning  of  Section  4  (h)  of  the  Criminal  Procedure  Code. 
The  Magistrate  to  whom  it  is  made  cannot  refer  it  to  a  Subonlinate  Magistrate  for 
enquiry  and  dismiss  it  on  his  report 

Kmpekoe  {".  Amib  Khak.o  ...  ...  ,.i  .11  Ml        36T 
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Criminal  Procedure  Code  [Act  v  c^r  mn],  as.  4  (h)  and   (c) 

203v  A&Q  fi—^yi--:-*  ^yyi:^..*: — f^^  maiitt^iwmre—  ('ompfteHcy  0/ a  Magigtrate. 
iif  rtf^r  thf  appiicatiom  to  a  Subordinate  Magigt  rate  for  report  and  ultimate  ditmisMl 
Jh  mch  report. 

An  applir^ticwi  for  maintenance  i*  not  a  complaint  aH  <le6neil  in  s.  4  rhj,  Cr.  P.  C. 
A  Majfistrate  xUmkl  imiuirc  into  it  bimnelf.  He  cannot  refer  it  to  a  Subonlinate  Magis- 
trate for  inquiry  ami  diMmii*  it  on  bin, report.. 

SAEDAaAX  r.  AMIB  KHAIC  ...  ...  ...  ...  ...  421 

as.  4(h)  195,  47&- 

SanrfioM  to  protemte—ComjplaiMt  of  Court, 

A  RcTenac  Coart,  being  natiHlierl  from  tbc  penrnal  of  document8  tencleretl  in  cvi- 
Hence  and  previounly  temlerod  in  anotber  case,  tbat  tbc  documents  were  forgeries,  f-cnt 
tbecaflefor  inquiry  ami  sucb  onlen*  as  migbt  seem  fit.  to  tbe  Magistrate  of  tbe 
District,  wbo  was  al«o  Collector  of  tbe  IMntrict.  Tbe  latter  «?nt  tbe  case  for  trial  to  a 
Kubonlinate  Magintrate,  wbo  iM>inted  out  tbat  sanction  under  section  195  of  tbe  Cnmi- 
nal  pHK^wIure  Oxle  ba«l  not  been  granted.  The  Collector,  as  tbe  Court  superior  to  tbe 
Revenue  (Vmrt  in  whicb  tbe  <locument8  were  fir^t  tendered  in  evidence  granted  sanc- 
tion umler  sec-tion  ID.*). 

/y>/^,  tbat  tbe  communication  by  tbe  Revenue  Court  to  tbe  Magist-rate  of  tbe 
District  was  a  C4)mplaint  on  wbicb  tbe  latter  could  act. 

INDEB  BhAIC  r.  EmPEBOB  ...  ...  ...  ...  ...  ^* 

as.  4  (m)  476-^«w*- 


rf/W/<m— **  Judicial  Proeeeding  " — Imquirg  iuto  petititm  agaitut  tubordiuate  qfficial. 
Held  that  an  inquiry  oonducte<l  by   a   Majristrate   into  the  truth   of  allegations 
against   a  subonlinate  official   contained   in   a   |>etition   prcsoited   to  a  Deputy  Com- 
misHJoner  is  a  jwlioial  proceciling  within  tbe  meaning  of  section    4    fm)   of  the  Cotle 
of  Criminal  Procetlure. 

Empebob  r.  KrNA  Sah  ...  ...  ...  ...  ...  ...        4M 

s.  4  (0).     Sfe  Bengal  Tenan- 


cy Act  s.  :>»  (3) ...  ...  ...  ...  ...  ...  ...         532 


^ -as.     18.     21— //t'«orary 

PreMidency  Mugintrat^  -Chief  Presidencif  Magistrate-  Powers  of  Magigtrate— Di^ri- 
but  ion  of  work. 

Section  18  of  the  Criminal  Procalurc  Cotle  confers  full  powers  of  a  Presidency 
Magistrate  on  a  Bench  of  Honorary  Presi<lency  Magistrates  under  the  Criminal 
Procedure  Ole ;  ami  tbe  Bench  can,  therefore,  take  action  umler  s.  106  of  tbe  Code. 

J.  Hassan  r.  Yas  Kubab  ...  ...  ...  ...  ...        770 

8.  21.     See  Cr.  P.  C,  s.  18  ...         770 


8.  29  (2).      See  Bengal  Te- 

•  nancy  Act  s.  58  (3)  ...  ...  ...  •  ...  ...  ...  532 

-: r. 8.  32.     See  Penal  Cotle,  s.  75,  749 

8.  34.    See  Penal  Coile,  s.  75,  749 


■ s.  54  (7).    See  Indian  Extra- 
dition Act,  88.  7  and  15         ...                ...                ...  ...  ...  ...  439 

8.87.    ;Sfep  Cr.  P.  C  8.  88  ...         247 

"■' ~ ss.  88f  87  and  89— 

Absconding  offender—Sale  of  proj}ertg  of  absafnder— Illegal  sale— Suit  to  recover  pro- 

jtertg  sold  from  auction  purchaser — Jurisdiction. 

Where  tho  property  of  an  absconding  offender  was  attacbetl  and  sold  by  a  Court 
purjwrting  to  act  umler  section  88  of  the  Code  of  Criminal  Procedure  and  it  turned 
out  that  the  procedure  culminating  in  the  sale  was  irregular  ami  illegal,  it  was  ArW  that 
the  Civil  Courts  had  jurisdiction  to  entertain  a  suit  by  the  owner  of  property  so  sold  to 
recover  the  same  in  the  bauils  of  a  i>urchaser. 

Mian  Jan  r.  Abdul       ...  ...  ...  ...  ^,,  ...        2II 

— s.  89.     sSee  Cr.  P.  C,  s.  88  ...         2^7 

; S.    1 06— Security  to  keep 

jfeace — Pincer  of  appellate  (huti. 

The  appellate  Court  is  competent  under  sub-section  3  of  section  106  of  the  Criminal 
Procedure  Code  upon  an  appeal  against  a  conviction  to  pass  an  coder  requiring  the 
appellant  to  furnish  security  to  keep  the  i)eace. 

MlBANBA|CH8H-r.  EUPfiBOR  ...  ..,  IM 
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Criminal  Procedure  Code  LAct  v  of  i898],  ss.  107,  l4S—Dhp^s 

abimt  pa»tfssi(m  of  land— Breach  of  th^  peace^  apprehensioh  of—Pivceedinjs  under 
either  of  the  two  sectiom. 

The  complainant  alleged  that  the  Petitioners  hacl  threatened  to  use  violence  to  him 
if  he  should  go  upon  the  land  of  which  he  was  in  possession.  The  Magistrate  found  the 
story  of  the  complainant  true  and  passed  an  onler  under  s.  107,  Cr.  P.  C. 

Held, — That  in  a  case  of  this  kind  the  Jurisdiction  of  the  Magistrate  to  procee<l' 
under  s.  107,  Cr.  P.  C,  is  not  ousted  by  the  fact  that  it  appeared  in  the  course  of  the 
enquiry  that  the  dispute  was  one  relating  to  the  possession  of  land  and  that  the  appre- 
hended breach  of  the  peace  was  in  consequence  of  that  dispute,  though  onlinarily  wnen 
there  is  a  dispute  with  reganl  to  the  possession  of  land  and  there  is  a  likelihood  of  the 
breach  of  the  peace,  the  more  appropriate  pi*ocetlure  is  that  provided  by  chap.  XII  of 
the  Code  of  Criminal  Procetlure. 

Jafar  Mandol  r.  Jabibulla  Saha  ...  ...  ...  ...         21^ 

8.107.    iS^  Appeal  ...  829 

8.  107.    See  Cr.  P.  C,  s.  430...  33.5 

8-    107 — Security  to  h^vp 

the.  peace — Measurement  of  Joint  land  by  one  co-sharer  landlord  against  the  will  of  the 
otiutr  landlord. 

Where  one  of  two  co-sharer  landlords  proceeded  to  make  a  measurement  of  lands 
which  he  was  not  justified  by  law  to  do  without  the  consent  of  the  other  co-sharer  and 
the  other  co-sharer  objected  to  the  action  but  did  not  use  any  force  : 

Held— Tha.t  the  objecting  co-sharer  ought  not  to  have  been  bound  down  under    ^^ 
S.  107,  Cr.  P.  C. 

Bhabataran  Ghose  r.  Bankutbsh  lal  Mitra  ...  ...  ...         336 

8.     \07-Reg.     nil    of 

1819 — Putni  taluh  sold — Durputnidar  resisting  the  Purchaser —  Wrongful  fhllection 
of  rentit — likelihood  of  a  breach  of  the  Peace. 
Where  a  Putni  taluk  was  sold  and  everything  necessaiy  to  put  the  purchaser  in 
possession  was  done,   but  the  dur-p^dnidur  continued  to  be  in  possession  and  inslstetl 
upon  collecting  rents  in  opposition  to  the  purchaser  : 

Held — that  such  acts  on  the  part  of  the  dur-putnidar  were  wrongful  and  as  thero 
was  a  likelihood  of  a  breach  of  the  peace  being  caused  by  such  ^cts  he  was  rightly  bound 
down  under  S.  107,  of  the  Criminal  Procedure  Code. 

BiSARAT  Ali  r.  Umapada  Bakebjeb  ...  ...  ...  ...  415 

88.    107,    117,    (4)- 


Joint  enquiry— Repression  '' Associated  together^*'  interpretation  of— Liability  of  ser- 
rants,  to  be  bound  down  for  acts  done  in  obedience  to  their  master's  orders. 

The  servants  of  a  powerful  Zamindar  acting  together  as  well  as  independently  of 
each  other  in  obedience  to  the  orders  of  their  master  committed  and  intended  to  commit 
certain  acts  of  oppression  upon  the  raiyat**:— 

Held  (Henderson,  J.,  dissenting)  —That  the  common  object  of  the  servants  being  to 
serve  their  conmion  master's  interest  a  joint  enquiry  into  their  case  was  lawful. 

The  phrase  "  associated  together  "  in  cL  (4)  s.  of  117,  Cr.  P.  C,  applies  to  persons 
acting  in  concert,  whether  that  concert  is  due  to  mutual  agreement  among  themselves 
or  in  obedience  to  the  orders  of  a  common  master. 

Held  further— n:ha.t  the  servants  cannot  escape  their  liability  under  8.  107,  Cr.  P.  C, 
by  pleading  or  showing  that  they  acted  in  obedience  to  the  orders  of  their  employer.  In 
whatever  capacity  they  committed  wrongful  acts  they  were  liable  to  be  procccdeil 
against  under  the  section. 

Srikanta  Nath  r.  Emperor         ...  ...  ...  ••.  ...         554 

SS.    107,   l^S—D'^pffte 


— iJispnte 
concerning   land^lireach   of  the  peace— Proceedings  to  bind  down  jMrties\  if  legal 
and  proper — Magistrate^  duty  of. 
When  parties  are  quarrelling  over  land,  one  of  which  claimsHo  be  in  exclusive- 
possession  and  the  other  to  be  in  joint  possession  of  the  land  and  there  is  every  likeli- 
hood of  a  breach  of  the  peace  taking  place,  the  proper  procedure  for  a  Magistrate  is  to 
proceal  under  sec.  145  and  not  under  sec.  107  of  the  Code  of  Criminal  Procedure. 

EsfPEROR  r.  Debendra  Nath  Bose  ...  ...  ...  ...  658 

. r r s,  107.    See  Cy.  P.  C,  s.;437.,.  716 
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Criminal  Procedure  Code  [Act  v  of  i898],  ss.  I07>  144,  145- 

Dismitf  (U  to  jHUMnjtioM  of  land — LiMihood  of  hreatk  of  the  peace — Proceeding 

nnJer  #.  107  or  $$.  144  and  146 — JJitcretion  of  Mug\«trateM, 
Where  there  I»  IlkelihcMMl  of  a  breach  of  the  peace  taking  place  in  relation  to  clia- 
puteil  j)o*«es»ion  of  land,  it  it*  discretionary  with  a  Magistrate  to  procee<l  under  s.  107  or 
BS.  144  and  145  of  the  Criminal  Procedure  C'ikIc. 

8UE0RAJ  Roy  r.  Chatteb  Roy       ...  ...  ...  ...  ...        769 

. B.  109.    SeeQx,  P.  C.,8. 117...  224 

88.  109,  1 10,  1 12. 

A  Ifafo^trate  acting  un<ler  section  109  or  110,  Ckule  of  Criminal  Procedure,  need  not 
confine  himself  to  the  information  contained  in  the  Police  papers.  He  can,  if  he  thinks 
fit,  take  information  on  oath  in  the  presence  of  the  accustt I  before  framing  the  onler 
umler  section  112,  (VmIc  of  Criminal  l*rocedure. 

Empebob  r.  KoA  PA  Thauno  ...  ...  ...  ...  ...  462 

— 88. 109,  1 10,  514. 

When  a  botnl  for  good  behaviour  is  broken,  the  principal  and  sureties  are  jointly 
and  severally  liable  for  the  sum  named  in  the  bond  and  no  more. 

Empebob  r.  Noa  Kauno  ...  ...  ...  ...  ...        463 

8.  I  lO—Srmrify  for  good 

hehariour—  Eridence  Hece^mry  to  «vppi*rt  an  order  for  nerur'ittj. 

Held—ThaX  where  a  person  had  been  impristmed  for  three  years  in  default  of  finding 
fHX'urity  to  be  of  pnxl  behaviour,  a  perioil  of  umler  two  months  from  his  release  from 
jail  ^"as  not  a  sufficient  time  to  give  him  an  opportunity  of  showing  that  he  was  willing 
to  adopt  an  honest  livelihtwMl : 

//>/rf— Also  tliat  where  there  was  noevi<lence  of  any  complaint  having  been  ma<le  to 
the  |)olice  or  to  a  magistrate  against  a  |)er8on  calle<l  unon  to  fiml  security  to  be  of  goo<l 
behaviour,  or  that  he  hatl  been  arresteil  on  a  charge  of  having  committed  any  offence  the 
facts  that  certain  witnesses  state«l  that  he  bore  a  bad  character  and  that  he  was  said  by 
the  police  to  have  been  8U8|)ccteil  in  sevemi  cases  were  not  sufficient  to  warrant  an 
onler  under  sections  110  and  118  of  the  Code  of  Criminal  Procedure  being  passed 
against  him. 

Empebob  r.  Husain  Ahmad  Khan  ...  ...  ...  ...         ge 

• 8.  110.     .S^vCr.P.Cs.  118...  88 

• ■ s.  110.     See s.  117...  224 

s.  110.     See 8.  125...  278 


8.  110.     6SrY»  Burma  Gambling 


Act,  8.  17             ...                ...                ...                ...                ...  ...                ...  317 

8.  1 10.  See  Cr.  P.  C,  s.  109...  462, 514 

s.  112.     See 8. 117...  224 

8.  112.  See    Burma    Gamb- 


ling Act,  8.17     ...  ...  ...  ...  ...  ...  ...         317 

8.  1 12.     See  Cr.  P.  C,  s.  109...  462 


I  12— ^otnttriaL 

Under  s.  117  of  the  Code  of  Criminal  Procedure,  Act  V  of  1898,  a  Magistrate  is  not 
empowere<l  to  deal  in  one  and  the  same  enquiry  with  a  person  called  upon  to  give  se- 
curity under  s.  109,  and  another  person  called  upon  to  give  security  under  s.  1 10.  These 
two  sections  of  the  Code  deal  with  essentially  <lifferent  matters  ami  proceeclings  under 
ss.  109  and  112  against  one  person  shouUl  not  be  amalgamated  with  proceetlings  under 
BS.  110  and  112  against  another  person. 

Empebob  r.  Mohan       ...  ...  ...  ...  ...  ...        224 

— 8.   I  1 7 — Expr*'$Mlon  Aim- 

dated  together,''  interpretation  of.    See  Cr.  P.  C,  s.  107  ...  ...  ...         554 

S8.  118  and   IIO- 


Security  for  giiod  behanottr—XutHre  of  eridence   requisite  to  suppttrt  an   order  for 
gecuritg. 

Where  the  evi<lence  against  certain  persons  which  were  called  upon  to  furnish  securi- 
ty for  good  behaviour  consistctl  mainly  of  the  fact  that  they  were  Mewatis  of  a  particular 
place  and   that  the  Mewatis  of  that  place  were  looked  upon  generally  and  collectively 
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Criminal  Procedure  Code  [Act  v  of  i898],  ss.  1 18  and  I  IO-cont<i. 

"by  the  other  inhabitants  of  the  neighbourhood  as  batl  charact^.s  and  dangerous  persons ; 
it  was  held  that  such  evidence  was  not  enough  to  support  an  order  under  section  118 
of  the  Code  of  Criminal  Procedure  in  the  absence  of  specific  €  /idence  against  each  of  the 
accused  individually. 

Emperor  r,  Hubmat  Khan  .,.  ...  ...  ...  ...  88 


s.  118.    S(*e  Bombay  Gamb- 


ling Act,  s.  17     ...                ...                ...                ...                ...  ...                ...  317 

_«>^ , s.  118.  >S;pr  Appeal             ...  320 

— s.  119.  **4vCr.P.C.,s.487...  716 

8.  122,    See s.  12.5...  278 

8.  123f  sub-sec.  (2) 

— Xotloe  to  accused. 

Before  dealing  with  a  reference  under  section  123,  sub-section  (2)  of  the  Code  of 
Criminal  Procetlure,  1898,  the  Sessions  Judge  is  bouml  to  fix  a  date  for  the  hearing 
and  to  give  reasonable  notice  to  the  i)erson  concerned  and  to  hear  him  if  he  wishes 
to  be  heard  either  personally  or  by  a  pleader. 

Nga  Hnaung  r.  Empebob  ...  ...  ...  ...  ...         735 

s.  124, 1 25  and  126 

— Security  for  goitd  heharkmr — Order  of  Deimty  Maghtrate  accepting  ttecvrity^  Dh' 
trict  Magistrate'' s  order  pa  Med  withovt  notice  to  parties^  cancelling — Criminal  rerinion. 
The  applicant  was  directed  by  a  Deputy  Magistrate  to  furnish  two  securities 
in  Rs.  4()0  each  for  good  behaviour.  The  securities  were  forthcoming  and  were  accepte<l 
by  the  Deputy  Magistrate.  Somehow  the  matter  came  before  the  Deputy  Commissioner 
who  on  the  ground  that  the  securities  were  not  sufficient  canceile<l  the  order 
of  the  Deputy  Magistrate;  accepting  them  and  ordered  issue  of  warrants  for  the 
applicant's  arrest. 

Jleld^  that  the  onier  of  the  Deputy  Commissioner  was  inconsistent  with  the 
spirit  uf  section  12r»  read  with  sections  124  ami  120  of  the  Code  of  Criminal 
Procedure  and  was  illegal.  If  he  was  dissatisfied  with  his  subordinate's  inquiry 
as  to  the  insufficiency  of  the  security  he  should  have  held  such  imjuiry  as  he  thought 
necessary,  after  notice  to  the  i)arties  concerned,  and  reported  the  matter  to  the 
Court  of  the  Judicial  Commissioner.  The  law  gave  him  no  power  to  deal  with 
it  himself. 

Mahabib  r.  Empebob    ...  ...  ...  ...  ...  507 


ss.  125,  110,  122- 

Secvrity  for  good   behan our— Sureties   tcheu   once  accepted   hy   a  Ma gint rate,  freak 
Sureties  shmild  not  he  demanded  again. 

Where  security  for  goal  behaviour  has  once  been  furnished  and  accepted 
by  a  Magistrate,  a  fresh  surety  shouhl  not  be  demanded  again. 

Empebob  r.  PiBYA  Lai  ...  ...  ...  ...  ...  ...         278 

8.  125.     See  Cr.  P.  C,  s.  4.30...  335 

8.  125.     See s.  124...  507 

S.     1 2S— District     Magi^- 

t rate's  powers  to  cancell  an  ordrr  as  to  the  execution  of  bonds — Grounds  on  which  bonds 
can  he  cancelled  after  execution. 
The  jurisdiction  conferred   upon  a   District   Magistrate  by  s.   125,   Cr.   P.   C,   is 

not   an  appellate  or  revisional  but  an  original  juri^lietion.     His  jurisdiction  commences 

after  the  execution  of  the  bonds  and  not  before  their  execution. 

A  District  Magistrate  may,  in  the  case  of  an  executed  bond,  hold  for  sufficient 
reasons,  bascnl  on  circumstances  subsequent  to  the  date  of  the  execution  of  the 
bond,  that  it  is  no  longer  necessary  ami  accordingly  cancel  it.  But  he  has  no  jwwer 
to  declare  that  it  was  never  necessary,  where  he  considers  that  a  bond  should  not 
be  execute<l  by  the  persons  concerned  in  pursuance  to  the  orders  of  a  Magistrate,  he 
should  make  a  reference  to  the  High  Court  under  s.  438.  Cr.  P.  Code. 

Babpa  Chandba  Dey  r.  Janmejoy  DuTT        ...  ...  ...  ...  550 

s.  126.     See  Cr.  P.C,  s.  124...  507 

__ 8.     \33— Order    for     re- 

moral  of  certain  buildings — Bona  tide  question  of  title — Procedure — Jury — Misdirec- 
tion, 

Where  in  proceedings  under  s.  1.S3,  Cr.  P.  C,  a  question  of  title  was  raise<l,  but  the 
Magistrate  instead  of  first  satisfying  himself  as  to  the  bomjid^s  of  the  claim  and  deter- 
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Criminal  Procedure  Code  [Act  v  of  nm],  s.  i33-««itimied. 

mlniiiK  whether  the  ijarticH  should  be  refermUo  a  Ciril  Coart,   refeiTttl   the  foUowing 
qut*Htion  to  a  jurj  :  - 

»•  In  there  a  public  rljfht  cif  way  at  th-  [nnnU  where  staml  the  buiklings  wboite 
remoral  ha*»  Imhmi  c»nlero<l." 

lieU,  that  thin  was  not  a  prr>|>cr  referenre  to  the  jnnr,  all  that  the  jury  coakl  try 
wai»  whether  the  MajriM rate's  onler  wa**  rea>4onable  and  proper. 

MATIKDHARI  TKWARI  r.  HABI  MADHAB  I)Aft  ...  ...  ...  ...  11 

...  —  S*  133 -^W#>   MMimmre, 

ahatfment  of  Mngltttrttte^  jitnadirfiom  i/— Bona  6<le  claim  of  right  ^Jmrisdictiom^ 
tHtttfr  of-  l)^ri«ion  at  to  the  H  )ua  fide*  of  claim  ^  if  necettarjf—Uight  of  tea  if,  ohstrmc- 
tioH  to. 

It  «loe*»  n<^»t  follow  that,  beeause  the  lan<l  over  whieh  a  right  of  way  i«  cbuinefl,  be- 
lonp*  to  a  |)ttrti<-ular  |K*rvon  thereforv*,  that  i>erson  must  neeesaarily  be  acting  bona  Jide 
when  he  «lcniet»  that  there  U  a  way  over  hit*  Uml. 

The  quention  of  bttna  Jid^ji  of  a  claim  is  a  matter  of  fact  which  has  to  be  enquired 
into  like  any  other  question  of  fact. 

When,  however,  there  i»  in  fact  a  boma  Jidr  claim  of  right  in  a  ca^se  in  which  a  person 
in  re<|uireil  to  nmiove  a  nuiHance,  the  MagistrateV  jnriiMliction  is  ouftteil  an<l  he  haK  no 
]M>wer  to  make  an  onler  un<ler  mi-.  133  of  the  (Vxle  of  Criminal  Procetlure. 

NlNDOGOPALl'HATTERJEEr.  KrSAM  KCMAH  BAITEBJEE...  ...  ...  319 

8*  133— ^rrf<^  for  re- 
moral  ofohxtrnrtioH  on  publie  land-Defemcf  raixinij  qm^ion  tf  title — Procedure. 

When  in  a  matter  under  wn-tion  1.33  of  the  Cale  of  Criminal  Procetlure,  the  person 
call*-*!  uixm  to  fliow  cause  mx^^  a  que^^tion  «»f  title,  it  is  for  the  trying  Magistrate  to 
iltvide  whether  the  <|Ut^t;on  so  rais4'«l  is  rairtt»«l  hinta  Jidr.  But  the  trying  Magistrate 
oujrht  not  t<»  go  further  and  <l(Mide  whether  the  title  net  up  does  not  exist. 

EMPEBOR  r.  I)08T  MrHAMMAD  ...  ...  ...  ...  „.  517 

88.    133,    364-iVM/ 

(\^e  (Act  XLV  of  1S60J  a.  193— Party  to  a  prvceedittg  niuUr  *.  133,  Cr.  P.  C, 
irhether  an  accuxed- Oath,  exam  i  nation,  of  fHch  perton — Falte  tridence,  protecution 
for  giring,  if  legal. 

Pn)eee<lingH  under  sca  133  of  the  (>.  P.  Cotle  are  more  of  the  nature  of  Civil  than 
of  Criminal  prtn-ee* lings  and  a  iiarty  to  such  a  procee«ling  is  not  an  accused  person  within 
the  meaning  of  mM*.  MW}  of  the  Ctnle  and  there  is  nothing  to  prevent  his  being  examinctl 
on  oath,  and  if  such  a  person  givc«  false  evidence,  he  may  be  prosecutal  for  an  offence 
under  sec.  193.  I.  P.  V. 

HiBANAi^DA  Ojha  r.  Emperor       ...  ...  ...  ...  ...        575 

8.  133— /'«W/>  iiff/jw/Mr— 
Kreiiion  of  bund  -Ohntrtiction  -Pre*criptire  right — Demetude  of  right  to  erect  buml 
-    Maxim  *•  hie  utere  tuo  ut  alienum  non  lajdas," 

To  obstruct  by  en^etion  of  a  bund  the  right  of  the  public  to  cross  the  be;l  of  a  ri^-er 
easily  and  on  f«H>t  constitutes  public  nuisance. 

The  right  to  envt  a  bund  can  be  acquired  only  as  an  easement. 

Fxtnnd  onfact»~l\\3X  the  right  to  erect  the  bund  hati  been  lost  by  long  desuetude. 

That  the  public  hail  acquired  a  prescriptive  right  of  way  through  the  river  which 
would  be  fonlable  all  the  year  nmml  but  for  the  bnnd. 

Conee<ling  that  the  right  to  <lam  the  river  by  means  of  a  bund  existed,  such  right  was 
subje<»t  to  the  maxim  *'  x/r  utere  tuo  ut  alienum  non  Itrda*,"'  and  that  there  couKl  be  no 
justitication  for  damming  up  the  wAtv?r  t )  such  an  extent  as  to  cause  obstruction  ami 
nuisance  to  the  publie. 

Zafeer  Nawab  r.  Emperor  ...  ...  ...  ...  ...        762 

8.  \AA— Penal  Otdc  (Act 
XLV  of  JSGO),  *.  lHH-Di»ol>edience  of  ord^r. 

An  order  cannot  be  paaseil  under  sec.  144,  C.  Cr.  P.,  prohibiting  a  person  from  col- 
lecting rents  from  tenants. 

Disobedience  of  such  an  order  wouUl  not  render  a  i>erson  liable  to  prosecution  under 
sec.  188,  Indian  Penal  CVmIc. 

Prem  Chand  Singh  Roy  r,  Duarmadas  Singh  Rot      .,,  .,.  ...        166 
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C^rlmlnal  Procedure  Code  [Act  v  of  i898],  s.       14  4-  Jnnsdietim-^ 

Ord^rfor  Blrision  of  crops— Order  of  an  irrevocable  Hat u re. 
All  onler  for  division  of  crops  does  not  come  within   the  purview  of  s    144  of  the 
Criminal  procedure  Code.    A  Magistrate  cannot  assume  the  functions  of  a  Civil  Court ; 
:iior  can  he  pass  an  ortler  of  an  irrevocable  nature  under  the  said  section. 
Umatal  Fatima  r.  Nemai  Charan  Banebjee 

_. __-^  8«    14  4 — Xiihanre    or  ajf- 

prehend^d  danger,   ur/fenf  casen  of— Im mediate  pre retU ion— Speedy  rented ij— Magis- 
trate, juriidiction  of,  to  take  action. 

Before  a  Majristrate  can  take  action  under  s.  U4,  Criminal  Procedure  Code,  he  must 
l>e  of  opinion  tSt  immediate  prevention  or  si)ee<ly  rcmaly  of  a  nuisance  or  apprehended 
clanger  is  necessary,  and  when  he  has  matle  up  his  mind  that  it  is  so,  he  must  state  the 
material  facts  in  the  onler. 

Khaboo  Lal  Sajawal  r.  Shyam  Lal  ...  ••  •••  •••         21o 

s.  144.    See  Penal  Cotle,  s. 

...  ...  ...  ...  ...  719 

s.  144.    iSe«Cr.P.C.,s.l07...  769 

—  -  s.  145.     ;S*'<' Penal  Coilc,  s.  99  13 

™ SS.     14  5,     \i^— Attach- 
ment, 

In  proceeilings  under  sections  145  and  146  a  Magistrate  should  determine  actual 
possession,  not  rightful  possession. 

In  re  8ANGANBA8AWA  Uom  Basappa  ...  ...  ...  ...  28 

-     ^ [Chapter  Xll],   SS.   14  5, 

14  6,  4  3  9 — L-'gal  procedure  not  followed — Xo  danger  of  breach  of  jteace— Attach- 
ment wit /tout  JH  risdictiott — Ilerision. 
A  necessary  preliminary  to  an  onler  under  section  146,  Code  of  Criminal  Procetlurc, 
is  that  procealings  should  have  been  taken  and  an  order  nuule  under  section  145.  Where 
the  reconl  showetl  that  the  Magistrate  made  an  order  for  attachment  of  propei-ty  without 
following  the  procedure  prescribed  by  section  1-45,  and  there  was  nothing  to  indicate 
that  a  dispute  likely  to  cause  a  breach  of  the  peace  existed,  the  order  of  Magistrate  couUl 
not  be  tleemed  to  have  been  pas^  umler  Chapter  Xll,  Code  of  Criminal  Procetlurc, 
and  was  set  aside  as  ultra  rires. 

Aziz-UD-DIN  r.  Empekob  ...  ...  ...  ...  ...  102 

-    —  ; "  -        -  SS.   14  5,    li^—Parties— 

Man-jger  mads  ifurtg—Irregularitg— Jurisdiction  — Eauentent  or  other  right  Encroach- 
ment, 

To  make  the  manager,  instead  of  his  employer  the  Zamindar,  a  party  to  proceedings 
under  s.  145,  Cr.  P.  C,  is  a  mere  irregularity,  or  at  most  an  error  of  law,  which  does  not 
affect  a  Magistrate's  Jurisdiction. 

Where  a  person  claims  no  easement  or  customary  nght,  any  intermittent  encroach- 
ment on  his  part  wouUl  not  affect  the  title  or  possession  of  the  superior  laucilord. 

Bholanath  Singh  r.  Wood  ...  ...  ,^^  ^^  ,_         202 

g^  145 — y^f  0f.ft^f.  ifi  writ- 


ing— Ultra  vires — lie  vision. 
Where  a  Magistrate  has  reconled  no  order  in  writing  under  section  145,  Ctnle  of 
Criminal  Procetlurc,  stating  the  grounds  of  his  being  !<atisfietl  that  a  dispute  likely  to 
cause  a  breach  of  the  peace  exists  concerning  immoveable  property,  his  proceeilings  are 
not  such  as  are  justified  by  Chapter  Xll  of  the  Cotlc,  and  may  be  set  aside  in  revision  as 
entirely  without  jurisdiction. 

BiHABi  Lal  r.  Chajju  ...  ...  ...  ...  ...  ...         222 

. —  —     _ -  S«      145 — Whether     order 

witlMut  Jurisdiction — High  Court — lie  vision. 

A  Magistrate  is  not  jiwtifted  in  disrcganling  the  decree  of  a  Civil  Court.  It  is  his 
duty  to  uphold  and  carry  out  that  decree  so  far  as  lies  in  him  to  do  so.  JUaulet  Koer  v. 
Jlameswai'i  Xoeri  (1.  L.  K.,  20  Cal.  625.) 

A  Civil  Court  decreed  redemption  of  certain  share  in  a  zemindari.  The  mortgagee 
claimed  to  remain  in  cultivatory  jjossession  of  certain  plots  of  land,  contending  tliat  the 
decree  of  the  Civil  Court  did  not  affect  his  rights  as  a  tenant.  Uiwn  a  dispute  for  pos- 
rgssiou  arijjiug  botwoou  the  tenant  and  the  mortgagor's  representatives,  held  that  the 
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Criminal  Procedure  Code  [Act  v  of  ihosj,  s.  i 4S-<»ntinnc:i. 

Majzistrati*  ha-l  jurifMliclitm  to  |ia^«*  an  onler  under  section  H.>  of  the  Cotle  of   Criminal 
rnn*<Nlure  antl  tliat  therefore  the  Hijrh  (\mrt  couhi  not  revise  hiH  onler. 

Baldeo  Kakhhu  Singh  r.  Raj  Hallaji  Singh  ...  ...  ...         236 

P.  14r>.     Se^  Cr.  P.  C.  k  107...  272 

S«  liS'-OmhtioH  hij  a 
MaijiKttfite  tit  xtate  gnmHth  of  hix  initiatory  order. 

A  Ma^ri-^tratc  is  hmml  to  state  in  his  initiatorr  «»r«ler  unilcr  sec.  Ho,  ("r.  P.  C.  the 
trntuniN  <>f  hin  Ix'iii;;  !HatiHHe<l  as  to  the  likelihool  of  a  breach  of  the  pcaci». 

In  a  case  iiiitiatctl  u|M)n  a  F*olice-n't>ort  or  other  information  it  is  the  duty  of  a 
Miijristrate  to  state  the  jnounds  ujxm  which  he  actH, 

Where  the  initiatory  onler  of  a  Magistrate  ran  as  follows  :  -  **  Whereas   it   ai)i>ears 

fn»m  a   l(K*al  en-juiry   heM  by  me  on that  a  dispute  likely  to  cau^e  a  breach  of  the 

|»ea<*e  exists,  etc"  : 

Held '  That  there  lK»injr  no  record  of  the  result  of  the  local  investigation  made  by 
the  Magistrate  himself  the  final  <»nler  (»f  the  Magistrate  must  be  set  aside. 

NlTTYANlND  ROY  BaHADCR  r.  PaRESH  KATH  SEN  ...  ...  ...  342 

s.  14  5.  sub-sec.  I— 

Order,  form'it,    under  ^tth-Mer.  1^  if  MerenJtfirif  ahxnlvtely   -J»iri»aietiuH--ArbitraiorA, 

d'^rini'tn  of  qw/tfioH  ax  to  actual  ]H^ite«jtioH  hy  —Delegation,  if  legal. 

The  making  of  a  formal  onler  under  sub-sec.  I  of  w»c.  145,  ("otle  of  Criminal  Pro- 
c(Nlun\  is  aljsolutely  ncK'cssary  to  the  initiation  of  pn)ctH»<lings  under  the  .section,  ami  an 
omission  to  make  su;"h  an  onler  and  to  tlraw  up  a  proxxnling  under  the  sub-section  is  a 
question  of  juristliction  which  renders  all  the  procx-etlings  invalid. 

S^mhle.  stw  14.*>.  Cr.  P.  Code,  docs  not  contemplate  that  the  (question  as  to  who  is  in 
actual  |M>KS('SHi»»n  shouM  l>e  dclcgatctl.  even  by  consent  of  parties,  to  arbitrators.  The 
HiH'tion  dirtrts  the  Magistrate  himsidf  to  rei-eive  the  evitlence  a«lduce<l  by  the  |>artiesand 
on  a  consideration  theR'(tf  t4)  come  to  a  decision. 

liANWARI  LAL  Ml'KHOPADHYA  r.  HrIDAY   CHAKABAVARTI  ...  ...  317 

Sa  \iS~J«ri^ictioH,  local 
limit*  of  SMhject  of  dixjmte,  situated  partly  within  and  jMirtly  with  ant  the  local 
limiXf  of  a  Mag ixt rate'*  Jurisdiction . 

Sec.  145  of  the  Code  of  Criminal  PnK'etlui-e  gives  |K)wer  to  a  Magistrate  to  institute 
proctiHlings  under  the  section  in  reganl  to  any  land  or  water  or  the  boumlaries  thereof, 
within  the  Im-al  limits  of  his  jurisdiction. 

Where  thercfon*.  njafkar,  the  subject  of  a  pn>ctM3<ling  under  sec.  145,  Criminal  Pnn 
c(»«lure  Code,  is  Hitimte  partly  within  and  |>artly  witlunit  the  local  Umits  i»f  a  Magistrate 
with  reganl  to  that  |>ortion  of  it  which  lies  outside  it  is  ultra  rirex. 

Pn)cee«lings  having  been  taken  with  reganl  to  the  jalh^ir  as  a  whole,  the  en tii-e  onler 
should  \tc  set  aside. 

Korean  MooLA  r.  Raja  SRiNATH  ...  ...  ...  ...  ...        406 

SS.   145,    I4#  Cl.   (I), 

and  I  4  S      Actual  jHtxMCxjtton,  duf/tute  a*  Xo-  Pinutejution  of  different  jtort ions— Cost*, 
discretion  as  to  High  Court,  power  of  to  rerise  order  as  to  costs. 

Where,  a  Magistrate  fimls  that  both  jmrtic^  were  at  the  time  of  the  onler  under  fsec. 
145  (1),  Cr.  P.  <'m  realizing  rents  fnmi  wmie  t»f  the  raiyats  of  the  village,  his  finding  must 
mean  tlmt  Ixjth  [mrties  were  in  |H>Hsession,  each  of  different  portions  of  land,  and  in  such 
a  case  it  is  ni>t  open  to  him  to  de<Mde  that  neither  i>arty  was  in  |)ossession  and  to  act 
under  sec.  HU,  cl.   (1)  of  the  Criminal  Pnicedure  Cole. 

The  intcntion»t)f  the  Legishiture  in  such  pn»cee<lings  is  to  maintain  the  status  quo, 
A  witle  discretion  as  to  costs  is  given  to  a  Magistrate  by  sec.  148  (3).  ami  under  the 
juo-ient  Code  of  Criminal  Pn>ce<lurc.  the  High  Court  has  no  power  in  revision  to  interfere 
with  his  exeivise  of  that  discretion. 

The  practice  of  awanling  in  procee* lings  under  sec.  145,  Cr.  P.  Coile.  additional 
costs  for  extra  fet^;  an«l  travelling  and  other  ex|>cnses  of  a  like  nature,  incurretl  by  reason 
of  bringing  plea<lers  or  counsel  from  a  <listancc  condemned. 

Rajekdra  Narain  Roy  r.  Mohammad  Arzcmand  Khan  Chowdhury  ...        408 

SS«     14  5,    AZh—Magi»' 
trate     Order    Jurisdiction     High  Couii — lleeision, 
W^here  the  proveediugs  before  a   Magistrate  are  really  within   the  purview  of  s. 
143  of  the  Criminal  Proeeilurc  Cwle,  the  High  Court  cannot  under  »♦  435  Interfere  in 
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Criminal  Procedure  Code  [Act  v  of  i898],  ss^  |45»  435 -continue i. 

revision.    But  it  can  interfere  where  the  proceetlings  merely  purport  to  be  under 
that  section  and  disclose  an  exercise  of  powers  not  confen-ed  by  it. 

In  re  Rasal  Jamal        ...  ...  ...  ...  ...  ...  451  . 


-— ' 8S.   145,    146,  (3)- 

Quejition  of  tttU>~Htrderfor  r^moml  of  a  bundh — cotit^ — D.imugett  fov  vi'opx. 
Where  in  a  case  under  s.  H.'),  Or.  P.  C,  the  Magistrate  tried  the  question  of  title  as 
in  a  civil  case,  directed  the  removal  of  a  bundh  and  awarded  damages  for  crops  as 
well  costs  in  the  case  : — 

Ueld—{X)  It  was  the  duty  of  the  Magistrate  to  enquire  as  to  which  party  was 
in  possession  and  not  to  treat  the  case  as  if  the  matter  before  him  was  solely  one  of 
title. 

(2)  He  had  no  power  to  make  an  order  under  s.  145,  Cr.  P.  C,  directing  the 
bundh  to  be  removeil. 

(3)  The  Magistrate  was  not  entitled  to  make  an  onler  under  s.  148  (8)  except  as 
to  costs  incurred  for  witnesses  or  pleaders  fees  or  both.  He  could  not  award  damages 
for  crops. 

Pbayao  Mabton  r.  Gobino  Mabtox  ...  ...  ...  ...         652 

8.  145,  cis.  (3)  and 

(4) — Xifticp  ntt published  locally —Junsdietion,    . 
The  compliance  with  the  provisions  of  cl.  (3)  of  s.   145,   Cr.    P.   C,   is  a  condition 
precedent  to  the  exercise  of  jurisdiction  under  cl.  (4)  of  t%e  section.    When  there  is 
a  failure  to  carry  out  the  provisions  of  cl.  (3)   there   is  no  jurisdiction   to  make  the 
enquiry  under  cl.  4. 

NAWAB  KhAJAH  SOLEMOLLA  BAHADUB  r.  ISHAN  CUANDBA  DaS  SABKAB  ...  569 

Sa  145 — Pi*»sp)tftl  on  ^nature 

of^  contemplated  -(Yimhml  Court,  findiny  of  an  to  poHJte.sjtion,  effect  of — llecent  jMtJtJte^- 
Jtion  giren  under  Ciril  Court  decree,  effect  of — Magijttrate^,  duty  of. 

Possession  found  by  a  Criminal  Court  is  not  such  as  can  be  trcate<l  in  the 
manner  in  which  recent  possession  given  umler  a  tlec^ree  of  a  Civil  Court  is  treated 
in  cases  under  s.  145  of  the  Code  of  Criminal  Procetlure. 

In  procecilings  under  s.  145  of  the  Code  of  Criminal  Procedure,  Magistrates  should 
uphold  posses-ion  given  by  a  Civil  Court,  so  that  a  person,  who  lias  obtaine<l  a  «lecree 
declaring  his  right  to  jwssession  and  had  been  put  in  possession,  might  not  find  himself 
again  forced  to  litigate  his  title. 

Kedab  Pbasana  Lahibi  r.  Lalit  Mandal    ...  ...  ...  ...         672 

8*  145,  cl-  3—y»tice  on 

spot,  omiMion  to  hini^—Jurhdict ion- Irregularity— Charter  Act  (24^-2'')  Vict.  C. 
104)  sec.  15  —Superifitend^nce,  poioer  of  when  and  how  to  be  exercised— S.h\  145  cl.  4, 
"  then,''  meaning  of 

The  provision  as  to  publication  of  the  order  mentioned  in  sub-sec.  3  of  s.  145,  i\  Cr. 
P.,  is  directory  and  a  matter  of  proce<lure  only  and  omission  to  comply  with  it  tloes 
not  destroy  the  juris<liction  of  the  Court  which  arises  as  soon  as  the  provisions  of 
sub-section  1  of  the  section  have  been  complied  with. 

The  object  of  publishing  a  notice  on  the  subject  of  dispute  is  to  reach  all  persons 
interested  therein  and  unless  it  be  shown  that  some  one  intereste<l  has  been 
materially  prejudice<l  by  the  omission  to  serve  the  notice,  the  High  Court  ought  not 
to  interfere  under  s.  15  of  the  Charter  Act. 

The  omission  to  publish  a  notice  under  s.  145,  cl.  3.,  C.  Cr.  P.,  at  some  cons- 
picuous place  at  or  near  the  subject  of  dispute  is  not  an  illegality  which  deprives 
the  Magistrate  of  his  jurisdiction. 

The  power  of  superintendence  which  the  High  Court  possesses  under  s.  15  of  the 
Charter  Act  vests  in  it  a  power  somewhat  analogous  to  that  of  the  King's  Bench 
Division  in  the  Supreme  Court  in  Englan<l  to  interfere  by  Mandamus.  Such  power 
<>f  interference  is  tliscretionary  an<l  ought,  in  relating  to  cases  under  s.  145,  C.  Cr.  P., 
to  be  exercir*e<l  with  every  caution.  If  the  Subonlinate  Court  has  proeeede<l  with 
insularity,  the  High  Court  will  not  interfere  unless  some  one  has  been  materially 
prejudice<l  thereby ;  if  however,  the  Subordinate  Court  has  acted  without  jurisdiction, 
the  High  Court  will  interfere. 

The  term  'then'  in  sub-sec.  4,  s.  145,  C.  Cr.  P.,  has  reference  only  to  the  time  or 
order  of  the  Magistrate's  proceetlings. 

SuKH  Lai,  Sheikh  r.  Taba  Chand  Ta  „.  ..»  ..♦  m.         618 
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Criminal  Procedure  Code  [Act  V  or  1898],  s.  I46«  cl.  l-imitimi 

vrder  tf  Msf'tiirat^—iin^ni*  nf  the  eyittmee  of  a  Vtkehkwtd  nf  a  breach  0/ the  yemee^ 
omiwom  to  ittate-  i)rder^if  defetilrt  and  iHrgal—Jur'nttiitiioH-  High  C\mrt^  wnc^ 
of—  Charter  Art  (24  <<•  25  Vic.  c.  104 J  sec.  16—  I*oiire  report,  re/err  nee  to,  if  •nMan- 
tial  rompliamre  with  law. 

An  initial  on ler  Duule  bj  a  Mafd'^ratc  umier  n.  145,  claiwe  1,  of  the  Code  of 
Criminal  Proce«lure,  in  not  tlefective  bccauw  it  is  not  Holf -contained  ami  <loc«  not  state 
in  exprem  tenns  the  grotindfl  npon  which  be  is  MtiHfied  that  a  diKpate  likely  to  cauK 
a  breach  of  the  peace  exints  when  mich  gr^^^'^^  appear  in  the  Police  report  on  which 
the  onlcr  i^  foundeil  ami  to  which  it  makes  reference. 

It  it*  a  mbstantial  compliance  with  Rub-nection  1  of  k.  145  of  the  Code  of  Criminal 
Proce«iure  to  refer  in  the  initial  onlcr  to  the  Police  report  upon  which  the  onler 
iff  based,  when  sach  Police  rei>ort  states  grounds  of  the  existence  of  a  likelihood  of  a 
breach  of  the  peace. 

Khobh  Mahomed  Sibkab  r.  Nazib  Mahomed  ...  ...  ...        637 

8.  145.     See  Cr.  P.  C,  r.  107...  658 

• • S«  1^&—Pi»lire  report  eon- 

tentt  of— Breach  of  the  peacty  liheltf,  imminent — Postettion — Decree  of  Ctril  (hurt, 
not  neceamriljf  cvnclnsire. 

A  Police  report  upon  which  the  Magistrate  founds  his  initial  order  under 
n.  145,  Cr.  P.  Code,  shouhl  contain  a  statement  of  the  facts  from  which  the 
Magistrate  maj  be  satisfied  of  the  existence  of  a  likelihood  of  a  breach  of  peace.  But 
there  is  no  inflexible  rule  that  the  Police  re|)ort  must  show  that  the  disputing  parties 
are  actually  assembling  men  or  doing  other  spei'iflc  overt  acts.  No  rule  can  be 
laid  down  so  as  to  spec*ify  the  sufficiency  of  the  materials  upon  which  he  takes  action, 
but  he  must  form  his  own  judgment  aiKl  not  proceenl  upon  a  mere  expression  of 
opinion  by  the  Police. 

A  Magistrate  is  entitled  to  take  pnx^eeding,  under  s.  145.  Cr.  P.  Cotie,  when  a  breach 
of  the  peace  is  likely ;  it  is  not  necessary  that  it  shoul<l  be  imminent. 

If  the  Police  report  is  defective,  it  is  not  obligatory  ujwn  the  High  C^urt  to 
interfere,  when  it  is  proved  at  the  trial  that  a  breach  of  the  peace  was  likely  at  the 
date  of  the  initial  onler. 

The  question  of  possession  in  a  proceeiling  under  s.  145,  Cr.  P.  Code,  has  to  be 
determineil  with  reference  to  a  s|)ccifie«l  point  of  time:  u|>on  this  question  every 
previous  <lecree  ot  a  Civil  Ciwrt  or  other  of  a  Oiminal  Court  is  not  neccjwarily  con- 
clusive ;  the  evitlentiary  value  to  be  attached  to  such  document  must  depeml  upon  the 
circumstances  of  each  particular  can?. 

KULABA  KiNKAB  ROT  r.  DaNBSH  MIR  ...  ...  ...  ...  670 

-     -  -  -     8*     XAS—Summon*    Case, 

procedure ftr,  m^  applicable — Witnesses,  nummons  or  procetses for. 

There  is  no  provision  in  the  Criminal  Proceilure  Cxide  which  makes  the  procedure 
laid  tlown  for  summons  cases,  applicable  to  proceedings  under  s.  145  ami  the  parties 
cannot  claim  it  as  a  matter  of  right  that  it  is  obligatory  upon  the  Magistrate  to  assist 
them  to  produce  their  evidence  by  issuing  summons  or  other  processes  upon  their 
witnesses. 

TARAPADABI8WA8  r.  NUBAL  HaqubMia        ...  ...  ...  ...         679 


88.    I4S,    146— i^*tt«. 

ilii^n  giren   in  pttr^ance  of  a   Ctril  Covrt  decree^ I)i*pnie  a$  to  ixmeuion— Attach- 
ment order  tinder  *.  146. 

It  is  the  duty  of  a  Magistrate  to  find  possession  in  acconlanee  with  the  decree  of 
a  Civil  Court. 

Where  possession  of  a  plot  of  Uml  was  given  to  a  party  in  execution  of  the  decree 
of  a  Civil  Court  an  onler  of  attachment  under  s.  146  of  the  Cr.  P.  C.  of  the  said  plot 
was  without  jurisdiction. 

GULBAJ  Mabwabi  r.  Sheik  Bhattoo  ...  ...  ...  ...        761 

s.  145.    See  Cr.  P.C„  s.  107...         769 

8.  \ AG— Attachment. 

The  powers  given  by  section  146  of  the  C<xle  would  justify  attachment  only  on  the 
Magistrate's  inability  to  satisfy  himself  as  to  which  of  the  parties  was  in  possession  of 
the  subject  of  dispute,  and  would  not  justify  attachment  merely  because  the  Magistrate 
could  not  decide  upon  the  rights  of  the  j>art!e8. 
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8.  162.    See    Evidence    Act, 


Page, 


Criminal  Procedure  Code  [Act  v  of  1898],  s.  146-coiitmuefi. 

In  proceetlings  under  sections  145  and  14G  a  Magistrate  should  determine  actual 
possession,  not  rightful  iKJSsession. 

Ih  re  Sanoanbasawa  horn  Basappa  ...  ...  ...  ...  28 

g.  146.    See  Cr.  P.  C,  s.  145...  102 

8.  146.    Se^ 8. 145...  202 

8.  146  cl.  (1).    See  Cr.  P.  C, 


8.145                   ...                ...                ...                ...                ...                ...                ...  408 

_     .^             8.148.     6te«?Cr.P.C.,8.  145...  408 

—        _             _    —  g.  i4g.    See 8.145...  652 

88. 161,175,236111. 

(b),  A7S-Pcml  Code.  (Act  XL  V  of  1860 J,  *.  193, 

Perjury — Mlf  nets  mtt  bint nd  to  gjfenk  the  truth  before  police — StMemeut  of  witne^ 
made  oh  oath  be/ore  Maglxt rate  contradicting  that  made  before  police — Contradictory 
gtatementt  on  oath  before  a  Magiittrate. 

Where  the  prosecution  of  a  witness,  who  had  made  a  statement  on  oath  contra- 
dicting his  previous  statement  to  a  Police  Officer,  was  directed  under  s.  476,  Cri.  Pro. 
Code,  and  he  was  acccortlingly  convicted  under  s.  193, 1.  P.  C,  held  that,  the  wonls  *an 
investigation  under  this  chapter'  in  s.  160,  Cri.  Pro.  Code,  referred  to  all  investigations 
(including  those  held  under  ss.  174  and  17.>,  Cri.  Pro.  Code) ;  that  it  was  only  in  investi- 
gations of  the  nature  of  an  inquett  that  a  witness  was  bound  to  speak  the  truth ; 
that  investigations  in  the  nature  of  an  inquest  consisted,  under  s.  174,  Cri.  Pro.  Code, 
of  the  investigation  into  the  apparent  cause  of  death ;  that  such  an  investigation 
ceased  when  the  cause  of  death  was  ascertainal,  that  is,  when  it  was  determinetl 
whether  the  death  was  natural,  suicidal,  accidental,  or  homicidal ;  that,  if  the  death 
was  due  to  homicide,  then  the  investigation,  as  regards  the  persons  guilty  of  homi- 
cide, became  an  investigation  under  s.  161,  Cri.  Pro.  Code  ;  that  piara.  2  of  s.  175,  Cri. 
Pro.  Cotle,  referred  only  to  those  witnesses  who  had  been  examined  at  the  actual  inquest, 
and  not  to  witnesses  who  might  be  examined  long  afterwards  in  connection  with  the 
enquiries  into  the  offence ;  and  that  the  accuseil,  therefore,  was  not  bound  to  tell 
the  truth  before  Police  Officer. 

Held  further  that,  even  if  the  accused  had  been  examined  umler  8.  1 75,  Cri.  Pro. 
Code,  ami  been  bound  to  speak  the  truth,  still  he  could  not  have  been  convict«l  in  the 
alternative  under  s.  193,  I.  P.  C.  (Imperatrix  r.  Mugappa,  I.  L.  R.  XVIII  Bom.  377 
and  Imp.  r.  Bankatram,  I.  L.  R.  XX  VII I  Bom.  533  at  p.  660)  ;  that,  in  view  of  that  law, 
it  foUowetl  that  ill.  (b)  to  s.  236,  Cri.  Pro.  Code,  must  be  strictly  confined  to  the  case  of 
two  contradictory  statements  of  the  name  kind  and  could  not  be  applied  to  two  statements 
foiling  imder  the  two  different  parts  of  s.  193, 1.  P.  C.  , 

Rabari  Bhura  Dewait...  ...  ...  ...  ...  ...         590 

8.    XS'^^Statement    made 


by  an  accused  pereon  to  police — Eridence. 
Under  section  162  of  the  Criminal  Pmce-lurc  Cotle  a  statement  ma«le  by  an  accusal 
person  to  police  is  not  admissible  in  evitlence  against  him  when  he  is  being  tried  of  the 
offence  with  which  he  is  charged. 

Khuda  Bakhsh  r.  Empebob  ...  ...  ...  «M  •.•         128 


8.155  ...  ...  ...  ...  ...  ...  ...  152 

. " 8»   164  -Statement  under, 


admissibility  of^Xo  confession, 
A  dead  body  of  a  boy  was  found  burietl  beneath  a  wall  of  the  house  of  Musaammat 
Choti.  Sri  Ram,  being  suspected  of  murder,  absconded.  Ohoti  was  examined  as  a 
witness  un<ler  section  164,  Criminal  Procedure  Code,  an«l  deposel  that  Sri  Ram  hail 
committal  the  murtler.  Choti  and  Sri  Ram  were  subsequently  trial  for  the  murder  of 
the  boy  who^e  body  was  found  burial.  Choti  withdrew  her  statement,  saying  that  she 
was  coercal  into  making  it.  Held  that  the  statement  of  Choti  was  not  atlmissible  in 
evidence  against  Sri  Ram.  Held  further  that  the  said  statement  was  not  a  confession 
of  guilt  by  Mussammat  Choti  and  her  conviction  for  murder  was  bad. 

Sbi  Ram  r.  Empebob      ...  ...  ...  ...  ...  ...  ^^ 

- s.  164.    See  General  Clauses 


Act,  8.  3,  cl.  52   .. 


405 
8. 164.    See  Confeseiou      ...  8U 
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Criminal  Procedure  Code  [Act  v  of  i898],  »*.  175.  sre  criminal  Proce- 

ilurc  OmIc  8.  161  ...  ...  ...  ...  ...  ...         590 


8.    183     Off'Ht^   etmmit- 


ted  OK  tt  jomrttey — ^^'here  tnablf—MetiHiitg  of  the  W4)tdji  'thtit  JoHrnetj  —  Venue. 

The  only  C<mrtM  «>in|»eteiit  to  try  the  CBse  of  an  offemler  in  respect  of  an  offence 
comraittc<l  <mi  a  journey,  are  the  (Vmrtn  throu^^h  or  into  the  l«ical  limit*  of  whose  juris»Uc- 
ti<»n  the  <»ffentler  in  the  c<»ur«j  of  the  journey  he  wa«*  jierforming  |>as^ie«l  at  the  time  the 
<»ffenee  was  commit  to  I. 

The  jouniey  referreil  to  in  the  first  part  of  section  183  of  the  Co;le  of  Criminal  Pro- 
cetlure  i«  the  jimrney  which  the  offen<ler  is  in  the  courne  of  jjerforming  ;  and  the  won  Us 
*  tliat  journey'  at  the  en<l  of  the  wx-tion  refer  to  the  name  journey. 

Aminulla  Serang  r.  P.  M.  Gtha  ...  ...  ...  ...  ...         411 

8.190.    *WCr.P.C.,K.  191...  45 

8.190(c).    .SrvCr.P.C.,s.l9l  187 


88. 190(1)  (b)  and 

(C)   and    191— r^ifrmtf    Act    Xo,iyoflS99).jt.20-PenulCi»de(ActXLVof 
IHOOj,  M.  223,  226  A.  366  and  57o. 

ProreediMffJt  lu/ainjd  police  officer  i/titiftted  hy  District  Sv peri tttende fit  of  Puhct — 
trhether  Manctiom  i$  mecesMrtf  for  them — hy  whom  snch  mnction  nhoHld  he  granted — xchat 
report*  are  referred  to  and  included  in  **  refH*rt  of  a  fmlice  officer  "  and  "  pidice  re/Mtrf" — 
according  to  ordinary  rule  a  perwn  nhifuld  he  pnutecnted  for  the  more  »erioU4  offence — 
what  ca4fe4  of  minatnduti  are  referred  to  in  the  Burma  Police  Act, 

In  obc<lience  to  the  orders  of  the  hca<l  constable  in  charge  of  his  police  station.  i)olice 
constable  N|?a  Nyun,  went,  to  the  St.  J<»hn*s  Le{)er  Asylum  in  ortler  to  arrest  one  Po 
Saw,  who  was  charge*!  with  an  offence  umler  section  366  or  section  376  of  the  Penal 
C<Hle  and  ha<l  e-^caiKsl  from  cu.st<Kly.  He  took  with  him  resj>on<Ient  Np:a  Thaung. 
another  constable,  and  Po  Maung,  a  block  elder,  aiul,  after  obtaining  the  permission  of 
the  Su|M'rinten<leiit  of  the  Asylum,  arrested  Po  Saw.  who  was  found  hiding  untler  a  betl  in 
one  of  the  wanls.  and  pn>ceede<l  to  take  him  to  the  iMilice  station.  They  ha<l  not  gone 
far.  when  Po  Saw  began  to  make  objection,  and  when  Nga  Nyun  said  he  must  come,  and 
laid  holfl  of  his  arm,  he  struck  Nga  Nyun  a  violent  blow  in  the  eye  and  ran  off.  Res- 
iMHiflent  Nga  Thaung,  who  was  close  to  Po  Saw.  did  nothing  to  prevent  hisesca|)e.  For 
this  omissi«»n,  he  was  sent  for  trial  untler  section  29  of  the  Police  Act  and  fine<l  Rs.  25. 

The  District  Magistrate  referreil  the  case  for  the  onlers  of  this  Court  on  (inter  alia) 
the  following  grouinls,  r/.-.,  (a J  that  the  District  SuperinteiMleut  of  Police  applitnl  for 
the  District  Magistrate's  sanction  and,  in  the  latter's  absence,  sanction  was  given  by  the 
Hea<l<|uarter's  Assistant  Commissioner  (Mr.  Scott)  for  the  District  Magistrate  :  (b)  that 
tj^c  same  (jfficer  in  his  capacity  of  Magistrate  entcrtaine<l  the  case  and  trie«l  aii<l  con- 
victwl  the  resinmilent  :  fc)  that  Mr.  Scott  could  only  have  taken  cognisance  of  the  case 
ufider  section  190  (I)  (c)  of  the  Criminal  Procedure' Co<lc  because  the  police  reix>rt  on 
which  he  did  take  cognizance  was  not  a  police  report  within  the  meaning  of  section  190 
(1)  (h)  aiul  that  he  did  not  comply  with  section  191  of  the  Criminal  Procetlure  Code  ; 
(d)  that  the  punishment  awanleil  was  ina«le  juate  ami  that  resi)ondeut  ought  to  have 
been  trie* I  uuder  section  223  of  the  Penal  Co  le. 

Held  that  no  sanction  was  necessary,  because  the  procecilings  were  initiatetl  by  the 
District  Superintendent  of  Police  that  Judicial  Department  Circular  No.  22  of*1892 
deals  with  pn»secutions  otherwise  initiated  ami  that,  if  a  sanction  liad  been  necessary. 
Mr.  Scott  was  not  comiHJtent  to  grant  it  •'  for  the  District  Magistrate.'' 

Jfeld  9\<i^  that  section  190  (b)  of  the  Criminal  Procetlure  Coile  includes  aU  kinds  of 
lK)hce  re|M>rts  and  not  only  rei)orts  under  chapter  XIV,  or  reports  in  cognizable  cases,  and 
that,  therefore,  there  was  no  illegality  involvetl  in  Mr.  Scott  s  trial  of  the  case  without 
the  application  of  section  191  of  the  Criminal  Procetlure  Code. 

JleldhxnhiiY  that  on  the  cvitlence  the  question  arose  whether  an  offence  under  section 
22.3  (or  22.>  A)  of  the  Penal  C(»de  had  been  committal  :  that  in  accordance  with  the 
ordinal^  rule,  the  respondents  should  have  Ijcen  prosecuteil  for  the  more  serious  offence  ; 
and  that  the  Kichon  29  of  the  Police  Act  was  intendetl  to  provide  for  cases  of  misconduct, 
which  do  not  fall  under  some  section  of  the  Peiml  Code  or  other  law. 

Emperor  r.  Noa  Thaung  ...  ...  ...  ...  ...        322 

8t  \9\ —Tranter  or  com' 


wit'ftent  OH  apitUcution  of  accused. 
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S8. 19  M  90(c),  260, 


8.  191.    See  Cr.  P.  C,  s.  100 


l*agc. 


Criminal  Procedure  Code  [Act  v  of  i898],  s.  191— continued. 

Under  s.  191  of  the  Criminal  Procedure  Code,  all  that  the  accused  is  entitled  to  is 
to  have  the  case  tried  by  another  Court.  The  section  pves  the  accused  no  right  to  select 
or  determine  for  himself  by  what  other  Court  the  case  is  to  be  trietl. 

Ih,  re  Shbiniwas  Kbishna  Shriralkar         ...  ...  ...  ...  582 

88.   191,  190,  556 


Magigtt'ote  inifiatinj  proceedings  on  his  own  krwwledge — Disqualijication — Want  of 
indejtctident  ecidence. 

Where  a  Cantonment  Magistrate  had  warned  the  accusetl  not  to  tic  his  cattle  on  a 
certain  spot  in  the  Cautoiuncnt,  but  the  accusetl  had  disregarded  the  warning,  and  the 
Magistrate  on  going  out  one  morning  found  the  spot  in  a  filthy  state  owing  to  the 
accused  having  kept  his  cattle  there  r^janlless  of  the  warning  which  hatl  been  atlminister- 
ed  to  him,  and  on  this  the  Magistrate  sent  for  the  accused  and  fined  him  Rs.  16  : — 

Held — That  the  Magistrate  was  debarred  fwm  trying  the  case  without  first  taking 
action  under  section  191,  Cr.  P.  C. 

Held  further — That  the  mere  fact  tliat  a  Magistrate  has  himself  inspected  the  spot 
would  not  of  itself  debar  him  from  trying  a  charge  and  acting  on  independent  crtdenre, 
but  he  cannot  act  merely  on  his  own  knowledge  of  the  offence. 

The  conviction  an«l  sentence  were  set  aside  and  a  retrial  directed. 

Emperor  r.  Abdul  Rahim  ...  ...  ...  ...  ...  45 


53T — ^1'"^  XI 0/ 1890,  s.  6 — Summary  trial — Judgment — Proof — Inspection  hg  Ma- 
gistrate— Jurisdiction  of  Magistrate — Initiation  of  proceedings  hy  Magistrate — TranS' 
fer  of  ease. 

The  Petitioner  was  convicted  of  an  offence  under  section  6  of  Act  XI  of  1890  after 
a  summary  trial.  It  was  contended  on  revision  that  the  order  of  conviction  was  illegal 
on  the  grounds  :— (1)  that  the  conviction  was  based  merely  on  the  Magistrate's  own 
observation  of  the  condition  of  the  horse  in  question  ami  on  no  evidence,  (2)  that  the 
Magistrate  should  not  have  trie<l  the  case  himself  and  (3)  that  evidence  for  the  defence 
was  not  taken.  There  was  no  complaint  on  the  reconl  ;  nor  did  the  rcconl  show  that 
any  eviilence  was  reconle<l  by  the  Magistrate  in  the  case. 

Ileld^  that  the  contentions  were  well-founded  an<l  the  conviction  must  be  set  aside. 
That  the  omission  to  follow  the  procetlure  prescribed  by  section  190  (c)  and  section 
191,  Criminal  Procedure  Co<le,  and  the  omission  to  hear  evi<lence  were  both  irregularities 
which  could  not  be  curetl  by  section  537. 

The  brevity  permitted  in  a  summary  trial  does  not  mean  that  there  shall  be  no  trial 
at  all,  or  that  an  accused  can .  be  heavily  fined  at  a  Magistrate's  <liscreti<m  on  mere 
personal  knowledge  notwithstaiMlin'g  that  the  law  gives  him  the  right  of  deman<lihg  that 
the  case  shouhl  be  trial  by  another  Court. 

Kanhaya  Lal  r.  Emperor  ...  ...  ...  ...  ...         I88 


(l)(b)and(c)    ...  ...  ...  ...  ...  ...  ...  322 

1 9 1 — Jurisdiction     of 


Magistrate— Magistrate  taking  action  on  his  own  knowledge— Transfer  of  CYiminal 
Case — Right  of  accursed  to  Intte  the  case  transfenvd. 

If  a  Magistrate  takes  action  against  the  accused  on  his  own  know*ledge  of  facts  and 
convicts  the  accused  without  informing  him  of  his  right  to  have  the  case  tried  by  some 
other  Magistrate  the  conviction  is  illegal. 

Emperor  r.  Mul  Raj     ...  ...  ...  ...  ...  ...         305 

S8.  191,  537— Proce- 
dure— Omission  of  Magistrate  to  inform  accused  of  his  right  to  be  tried  hg  another 
Churt— 'Illegality, 

The  omission  on  the  part  of  a  Magistrate  to  inform  an  accused  person  to  whom  the 
provisions  of  section  191  of  the  Code  of  Criminal  Procedure  arc  applicable  of  his  right  to 
have  the  case  trial  by  another  Court  amounts  to  more  than  a  mere  irregularity  to  which 
section  537  oE  tho  Code  will  apply,  but  a  Magistrate  taking  cognizance  of  an  offence 
under  section  190,  clause  (c),  of  the  Co  le  is  not  competent  to  try  the  case  unless  and 
until  he  has  informed  the  accused,  before  taking  any  evidence,  that  he  is  entitled  to 
have  his  case  trietl  by  another  Court. 

Emperor  r»  Chbdi        .»»  .»k  ..»  ...  ...  ...        80U 
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Criminal  Procedure  Code  [Act  Vof  ihoh],  ss.  192,  204,  528- 

TruHttfer  of  nme  to  Suhordin'ttf  MnjidraU—U^ftiJtal  hi/  tryiug  \la4iiMtrate  to  tMJsme 
pnwrjtM-  Procfijut  if  ctiH  hr  iMned  btf  aMtf  i4her  Magistrate — Joimt  Magistrate,  power 
of—  Discharge^  -  Transfer  of  whole  ease. 

The  Police  wnt  up  a  rciM>rt  in  B.  form  to  the  Joint  Magistrate  against  certain 
|)crHonH,  an<l  subsciuently  on  the  onler  of  the  Joint  Magistrate  in  an  A.  fonn  against 
Momc  of  them.  Tht»se  latter  were  convicted  by  a  Deputy  Magistrate  to  whom  the  case 
was  matle  over  for  disjKxal.  An  application  for  procesne4  against  the  remaining  persons 
mentioned  in  the  original  B.  form  was  refused  by  the  trying  Deputy  Magistrate  as 
uuneeensary  : 

//W//— That  a  subsejuent  onler  by  the  Joint  Magistrate  for  the  issue  of  processes 
against  these  i>ersons  was  without  jurisdiction. 

The  order  making  over  the  casj  to  the  Deputy  ICagistratc  was  in  these  terms, 
*•  To  B for  disposiL" 

Held   -That  the  whole  cas^  hatl  been  made  over. 

Hbndbb«on,  J. -The  onler  of  the  Deputy  Magistrate,  refusing  t'j  issue  process  as 
unnecessary  amounted  to  a  discharge. 

Where  no  reservation  is  made  in  the  onler  transferring  a  case  to  another  Magistrate, 
it  should  be  concluiloil  that  the  whole  case  ha«l  been  made  over. 

AJAB  LAL  KHIBHKB  r.  EMrEBOB     ...  ...  ...  ...  ...  524 

— s.  19.5.    See  Penal  Code,  s.  191  15 

8.  195  (1)  (b).     See  Cr.  P.  C, 

8.  435  ...  ...  ...  ...  ...  ...  ...  54 

88.  195  (1)  (b),  487- 

JJinqittiliJicatioH  i\f  Magistrate  to  take  cognizance  of  offence  when  informatiim  addressed 
to  Police. 

Jteld further— TndA  section  19.'»  (1)  (h).  Criminal  Proceilure  Co<le,  does  not  deal 
with  or  refer  to  such  offences  under  s.  211,  Peiuil  Code,  as  are  not  committed  in,  or  iu 
relation  to  any  pro»ec<ling  in  any  Court.  Therefore,  where  a  false  charge  is  made  to  the 
Police  and  on  tl»c  Police  report  the  Magistrate  <lirects  prosecution  of  the  informer,  he  is 
not  «lisiualifie«l  fn)m  taking  cognizance  of  the  case  himself. 

Kahim  Bakhsh  r.  Empebob  ...  ...  ...  ...  ...  67 


8a  \^S~ Sanction  to  prose- 


cute erpresslg  given  to  a  particuUir  jterson — Comprint  hy  some  other  person, 
A  sanction  to  prosecute  expresdy  given  to  a  {>articular  person  cannot  b2  a>iiilcd  of 
by  some  other  person  against  that  pcrs  )n'8  wish  and  without  his  authority. 

JOGENDBA  NATH  MUKEBJEE  r.  SABAT  CHAia>BA  BANEBJEE...  ...  ...  78 


8.     195,    8ub-sec. 

(ff)— Sanction  to  projtecute  -Extension  of  time — Meaning  of ''High  ionrt '  in  snb-sec. 
(Oj,  s.  J 95,  Criiiiind  Procedure  (\tde — Apjteul. 

Sanction  to  jmmicute  under  sec.  193  of  the  Indian  Penal  Cotle  had  bean  granted  by 
a  Jutlge  sitting  on  the  Original  Side.  Subse  juently  the  same  Judge  after  the  peritKl 
hat!  expired  grautetl  an  extension  of  time  under  sec.  195  of  the  Criminal  Proceilure  Cale. 

Held — A  Judge  sitting  on  the  Original  Side  was  not  a  '  High  Court'  within  tbe 
meaning  of  sub-sec.  (H)  of  sec.  19.">  of  the  C;xle  of  Criminal  PnKJe<lure  and  ha*!  therefore 
no  juris.  Hot  ion  t>  extend  the  time.  The  High  Court  in  its  Appellate  Civil  Jurisdiction 
was  the  proi)er  forum  for  entertaining  an  application  for  extension  of  time  of  sanction  to 
prosecute  granted  by  a  Judge  on  the  Original  Side. 

Held  aUo—Xw  apjieal  lay  under  cl.  15  of  the  Letters  Patent  from  the  order  of  the 
Judge  on  the  Original  Side  granting  such  extennion  of  time. 

Held  further—  That  once  the  time  ha<l  expired,  it  could  not  be  extcndetl  for  there  is 
nothing  to  extend. 

Kali  Kinkab  Sett  r.  Dinobandhu  Nundy  ...  ...  ...  ...         106 

. 8.  19.>.     See  Cr.  P.C,  s.  476...  110 

. g^  I  Qg — Sanction  to  prose- 

cute  giten  hy  D'nttrict  Magistrate  where  Police  could  g ire — Sufficiency  of  sanction. 

Where  false  information  was  given  to  the  Police,  ami  the  Police  insteatl  of  nanction- 
Ing  themselve**  the  prosecution  of  the  informant  re^juested  the  District  Magistrate  to 
give  the  recjuisite  sanction  an<l  obtained  it  :  - 

Held  -That  the  sanction  given  by  the  District  Magistrate  was  sufficient. 

Empbbor  r.  Saboda  Pbosad  Chattebjee      ..<  ..<  ***  ...        171 
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— — S.       1 97— Jiidffe— Public 

Officer.     Prosecution  of— Sanction  of  Gocernment—irigh  Court. 

A  party  to  a  suit  pending  before  a  Munsif  laid  a  complaint  before  a  Macnstrate 
against  the  Munsif  under  sections  342,  500  and  506  of  the  Indian  Penal  Cotle  on  the 
following  allegations  : — 

That  the  Munsif  at  the  hearing  of  the  complainant's  case  asked  him  why  he  had  not 
brought  his  witnesses,  an«l  the  complainant  replieil  that  his  witnesses  were  to  attend 
that  <lay  before  another  Munsif.  That  upon  this  the  Mun^^if  broke  out  into  the  most 
foul  abuse  of  his  female  relatives  which  greatly  incensed  the  complainant.  That  on 
coming  out  of  Court  after  getting  a  date  fixed  in  his  case  the  complainant  told  the 
people  present  in  the  Court  premises  that  they  must  have  heard  how  he  had  been 
insulted  by  the  Munsif  and  that  he  would  take  steps  to  get  himself  righted  at  the  Sadar. 
That  the  complainant  then  8tartc<l  for  the  city  and  had  gone  some  distance  when  the 
Naib  Sheriff  and  three  i>ersons  seize<i  him  and  took  him  back  to  the  Court-room.  That 
the  Munsif  again  abused  his ,  female  relatives  and  made  him  sit  in  the  Court-room  for 


Page. 


Criminal  Procedure  Code  [Act  v  of  i898j,  s.  XQB—SancHon  to  pro- 

secute—Sanction  granted  by  a  Civil  Court — Ilevision—Ciril  Procedure  Code^  s.  622. 
Whore  a  Munsif  grantal  sanction  under  section  195  of  the  Code  of  Criminal  Pro- 
cedure  for  the  prosecution  of  certain  persons  tor  offences  under  section  193  of  the  Indian 
Penal  Code,  ami  the  sanction  so  given  was  upheld  by  the  District  Judge,  it  was  held 
that  no  application  in  revision  under  section  622  of  the  Cole  of  Civil  Procedure  wouUl 
lie  to  the  High  Court. 

Ranjit  Sinoh  t.  Shibba  Mal        ...  ...  ...  ...  ...         223 

g^  1 95 — Sanction  to  ftrotte- 

cute — Xotice  of  application  for  sanction — Practice, 

Where  an  application  is  made  to  a  Court  under  section  195  of  the  Code  of  Criminal 
Procedure  for  sanction  to  prosecute,  although  it  is  not  legally  necessary  that  notice  of 
such  application  should  be  given  to  the  opposite  i>arty  before  orders  are  passeil  thereon, 
nevertheless  it  is  highly  desirable  that  such  notice  should  be  given. 

INAYAT  An  r.  MOHAB  SiNOH  ...  ...  ...  ...  ...  598 

Sa  195 — Sanction  proceed' 

iwjs — Prima  facie  case — Practice. 

Pkb  Russell,  J. — Before  granting  sanction  to  prosecute  under  s.  195  of  the  Crimi- 
nal Procedure  Code,  the  Judge  ought  to  satisfy  himself  whether  there  is  a  prima  facie 
case  against  the  person  as  to  whom  sanction  to  prosecute  is  asked. 

Per  Aston,  J. — The  question  whether  the  applicant  is  guilty  cannot  be  decided  in 
sanction  proceedings  where  the  question  is  not  whether  guilt  is  proveil  (before  trial),  but 
whether  there  are  prima  facie  grounds  for  removing  a  bar  to  the  institution  of  Criminal 
proceedings  in  which  the  question  of  guilt  can  be  determined. 

/jc  r^  Raoji  Sakharam  ...  ...  ...  ...  ...  ...         611 

8-   195   (c)—Sjnrtion  to 

prosecute — Indian  Penal  dtde^  s».  405  and  467. 

One  S.  B.  sued  M.  for  cancellation  of  a  mortgage-deed  purporting  to  liave  been 
cxecuteil  by  S.  B.  in  favour  of  .Von  the  ground  that  the  document  was  a  forgery,  an<l 
had  never  biaen  executed  by  him.  S.  B.  filed  along  with  his  plaint  a  certified  copy  of  the 
mortgage-deed  obtained  from  the  registration  «lepartment  and  asked  the  ilefcndant  M 
to  produce  the  original.  The  defendant  did  not  appear  to  defend  the  suit,  nor  did  he 
produce  the  original.  The  suit  was  decreed  ex  putie.  S.  B.  subsequently  instituted 
criminal  proceedings  against  3/  ami  others  under  ss.  465  and  467,  Indian  Penal  Code. 
It  was  objected  on  behalf  of  M  that  the  prosecution  could  not  proceetl  as  no  previous 
sanction  hatl  been  obtainetl  under  s.  195  (cj  of  the  Criminal  Proceilure  Code. 

Held  that  no  previous  sanction  was  necessary  as  the  original  mortgage-bond  had 
not  been  "  produced  or  given  in  evidence,"  the  complainant  having  given  only  second- 
ary evidence  of  the  same  by  producing  a  certified  copy.  The  word  '*  document''  in  *.  195 
(c)^  Criminal  Procedure  Co(le,  refei-s  only  to  the  original. 

Empebob  r.  Raja  Mustafa  Ali  Khan  ...  ...  ...  ...         653 

S.  195,  Cl.  {A-)— Sanction 

— Direction  to  prosecute — Sjteciji cation  of  particulars. 

A  sanction  granted  under  section  195,  Cr.  P.  C,  must  be  grantetl  to  a  jwirticular 
person  and  mu.st  specify  the  Court  or  other  place  in  which  and  the  occasion  on  which  the 
alleged  offence  has  been  committetl. 

NrYAMUT  MiAH  r.  Empebob  ...  ...  ...  ...  ...         6.56 

8.19.5.    ^S^/»Cr.P.C.,s.4(h)...  687 
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Criminal  Procedure  Code  [Act  v  of  1898],  s.  IST-conHnucd. 

four  hourn  in  ilkyal  confinement  and  at  last  told  him  that  be  would  be  let  off  if  he  wrote 
a  iM'titioii  aKkinf?  for  foiyivenens  or  wouUl  be  sent  to  the  judicial  lock-op.  That  the 
complainant  wrote  Kuch  a  |»etition  muler  the  undue  pressure  of  the  Mnnsif  on  which  he 
was  releaHo<l. 

It  waft  cffntcndeil  on  l)ehalf  of  the  accuse*!  at  the  trial  that  in  the  absence  of  sanction 
aw  re<juirtHl  by  (*c<'tion  197  of  the  Criminal  PnK?e»lure  Cotle,  the  Magi«strate  liad  no 
juriMlicti<Hi  in  t\w  matt«'r  and  axkeil  the  Mafrintrate  to  determine  the  question  of  juri«»- 
diction  before  prtx-cetinig  with  the  trial.  The  Magistrate  declinoil  to  do  so.  On 
revi(*ion — 

JMd,  that  the  ci>ntention  urjrctl  on  behalf  of  the  accused,  Mnnsif,  was  Yali*l  ami 
the  procetnlingH  before  the  Magistrate  in  the  case  must  be  quashed  as  held  without 
jurisdiction. 

(Imudhri  AMIB  Singu  r.  Empebor...  ...  ...  ...  ...  119 


».  198.    See  Penal   Code,   s. 


499,  Ex.  1  ...  ...  ...  ...  ...  ...  ...  381 

8S.    202,    203— O'w- 


plaiitt   di«Mi»sed   htf   J  fiat  rid  Magintrate  while  cowplainuMt  tea*  ej^  mined  by  Depvtjf 

Magitttrate. 
Where  a  complaint  was*  hxlgwl  before  and   the  complainant   was  examined  by  a 
Deputy   Magistrate,   but   the   imj^ers   were   laid   before  the  District  Magistrate  and  he 
dismis'^'il  the  complaint  : 

Held-  That  the  cmlcr  of  dismissal  was  wrong. 

llALADHAB  BUUMIJ  r.  SrB-INSPECTOB  OF  POLICE  ...  ...  ...  51 

8.  2«3.     See  Cr.  P.  C,  s.  202...  51 

p.  2<)3.     t^ 8.4  (h)         421 

8.  203. 

A  Magistrate  who  lias  di«missc<l  a  complaint  umler  section  203  of  the  Cocle 
of  Criminal  Procc»lurc  is  not  i)reclude<l  from  entertaining  a  fresh  complaint  ujwn 
the  same  facts. 

MAKHATAMBI  r.  HA88AN  AU  ...  ...  ...  ...  ...  551 

SS.  203,  403,  435, 

437,   439  -Complaint  dismissed   tinder  a.   203—Fre^h   complaint  an  fame /art* 
barred. 
When  a  complaint  has  been  di8mis**c<l  under  s.  203,  Cr.    P.   C,  a  fresh   complaint 
on  the  same  facts  is  barrcti  till  the  onlor  of  dismissal  is  set  aside  by  a  competent  Court. 

Mahomed  Abdul  Mennan  r.  PANDrBANOA  Row  ...  ...  ...        752 

SS.  203,  263,   269, 

403-  -  1fi*m  iMa I  of  compla  i  nt-  DtMcha  rge  of  acnt*ed — A  bsettee  of  eompla  i na  mt — Re- 
rirat  of  proceed  in  fft  on  fresh  complaint. 

If  a  case  has  U'en  di|K)se<l  of  on  merits  an<l  an  onler  of  discharge  has  been  ma<le 
umler  s.  20H  or  s.  2r*.S,  Cr.  P.  (\.  a  fresh  complaint  on  same  facts  cannot  be  entertaine*! 
till  the  onler  of  di  ;niis»'al  and  discharge  has  been  set  aside  by  a  competent  (^urt.  But 
if  the  ac('uso<l  has  been  disdiarge<l  ami  the  complaint  dismissetl  umler  s.  259  of  the 
Code  for  abwnce  of  the  complainant,  such  discharge  or  dismissal  does  not  preclmle  the 
Magistrate  from  entertaining  a  fresh  tH)mplaint  by  the  complainant,  as  an  onler  of  dis- 
charge under  the  section  is  neither  an  acquittal  nor  has  it  the  effect  of  acquittal  under 
s.  403. 

Chinnathambi  Muddali  r.  Salla  Gubusamy  Chetty...  ...  ...         758  > 

8.  204.     See  Cr.  P.  C,  s.  192...         524 

s.  207.     See s.  215...  432 

S-  21  \— Magistrate— Ask- 
ing the  accMJted  to  give  a  list  of  defence  witnenses. 

A  Magistrate  is,  under  s.  211  (1)  of  the  Criminal  Proce<lure  C«le,  bound  to 
re(iuire  the  accused,  to  give  a  list  of  the  witnesses  he  desires  to  call.  It  is  not  enough 
to  i)ut  to  him  the  question  :  "  Have  you  any  evidence":  since  the  question  is  ambiguous 
and  might  suggest  only  to  the  accused  an  enquiry  as  to  whether  be  bad  witnesses 
remly  in  Court. 

EmPEBOB  r.  KONDI  RAGHU  ...  ...  ...  ...  ...  ^^ 


s.  215.     See  Penal   Cotle,  s. 


193    ...  ...  .,.  ...  „.  .,.  „.  ...         ^ 
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88.  222,  234,  235- 


Papre 


Criminal  Procedure  Code  FAct  v  of  i898],  ss;  2i5,  233,  207— 

Joint  ituiu'n'tj — Commit ment— J ol nt  trial. 

There  is  no  provision  in  the  Criminal  Proce<lurc  Code  which  requires  a  separate 
inquiry  in  respect  of  each  accused  person,  as  the  provision  contained  in  s.  233 
of  the  Code  relates  to  separate  trials  only.  The  trial  no  doubt  could  not  be  joint  : 
but  there  is  no  objection  to  the  proceedinnfs  prior  to  commitment  on  the  ground  that 
the  inquiry  was  conducted  against  the  accused  jointly  with  otheiu 

Empebor  r.  SiTA  Ab/rt  Ramasa       ...  ...  ...  ...  ...  43 


■ Sa     2  IS — Commitment    to 

the   HpustioM — Ecidence   i mufti detit  to   he  left  to  ajury—Imtiifticieneijoferideneea 
point  of  law  or  fact — J uittiji  cation  of  High  Cttvii  to  quash  commitment. 

Records  called  for  hy  the  Sujferior  Court — stay  of  Proceedings  before  the  inferior 
GmH— Penal  Code  (Act  XLVoflSGO),  s.  114— Abetment, 

The  Petitioner,  who  was  plaintiff  in  five  suits,  was  present  in  Court  at  the  trial  of 
the  suits.  His  Patwiri  (a  servant),  who  appearetl  for  him  as  a  witness,  gave  false 
evidence  and  produce<l  a  number  of  documents  which  were  forgeries.  In  commit- 
ment of  the  petitioner  to  the  Sessions  for  offences  under  ss.  193,  19H,  471,  1.  P.  C,  the 
only  evidence  a/piinst  him  was  :  —  114      " 

(1)  That  a  servant  fP^/oJ-^n J  in  his  employ  gave  false  evidence  and  produced 
forg^  documents ; 

(2)  That  he  wan  present  actively  prosecuting  his  suits  ; 

(3)  That  the  evidence  of  the  patwari  if  loelieved  would  have  supported  his  case  ; 

(4)  That  he  sometimes  made  collections  and  had  test^l  Jamabandis. 
Held  by  Harington,  J.,  (concurring  with  Henderson,  J.) — 

That  this  just  stops  short  of  a  case  which  would  properly  be  left  to  a  jury.  It  is 
a  cass  of  suspicion — possibly  strong  suspicion — but  in  the  absence  of  any  evidence  that 
petitioner  had  seen,  or  knew  of  the  contents  of  the  documents  produced  by  the  Patw:iri^ 
there  is  no  case  for  him  to  answer. 

The  commitment  was  accordingly  quashed  on  the  ground  that  prima  facie  there 
was  no  case  against  that  petitioner. 

Per  Harington,  J. — The  test  which  should  be  applied  to  decide  whether  a  committal 
ought  or  ought  not  to  be  made  on  the  facts  is  this— assuming  that  the  whole  of  the  evi- 
dence telling  against  the  accused  is  true,  is  there  a  case  which  a  Judge  at  a  trial  could 
leave  to  a  jury  ?  If  the  evidence  is  such  that  a  judge  would  have  been  bound  to  rule 
that  there  Was  no  evidence  on  which  a  jury  could  convict  then  a  committal  ought  not  to 
be  made.  If  there  was  any  evidence  which  called  for  an  answer-however  great  the 
preponderance  in  favour  of  the  prisoner  might  be     then  the  committal  was  proper. 

Per  Hender.'On,  J. — ^The  object  of  a  preliminary  enquiry  in  a  criminal  case  is  to 
ascertain  whether  there  is  any  real  case  against  the  accused  befoi-e  a  commitment  is 
made  and  if  all  that  can  be  said  is  that  thare  is  a  mere  scintilla  of  evidence  then  there 
should  be  no  commitment. 

/Vr  Henderson  and  Geidt,  J  J. — A  Sessions  Judge  has  no  power  to  order  a  stay  of 
proceedings  before  a  Magistrate.  All  he  can  do  under  s.  435,  Cr.  P.  C,  is  to  call  for  the 
record  of  any  proceeding  before  a  M^sti-ate. 

P^r  Oeidt,  J. — A  commitment  once  made  to  a  court  of  session  can  be  quashed  only 
on  a  point  of  law.  Whether  the  evidence  be  strong  or  week,  sufficient  or  insufficient  to 
justify  a  conviction  is  a  question  of  fact,  and  not  of  law,  and  can  be  determined  by 
a  judge  of  facts  only. 

Per  Henderson  and  Oeidt,  JJ.— In  order  to  bring  a  person  within  s.  114,  1.  P.  C, 
it  is  necessary  first  to  make  out  the  circumstances  which  constitute  the  abetment,  so  that 
if  absent  he  would  have  been  liable  to  be  punished  as  an  abettor  ;  and  then  to  show  that 
he  was  also  pres3nt  when  the  offence  was  committed. 

Shbobux  Ram  r.  Emperor  ...  ...  ...  ...  ...         534 


Penal    Citde   (Act   XTA' of  ISOO),  s.  4nS— Charge  referring  to  items  misappropriate 

during  two  years— Such  charge  bad  in  laa\ 
A  charge  referring  to  several  embezzlements  extending  over  a  period  of  two  years 
is  distinctly  opposed  to  the  provisions  of  sections  222  and  234  of  the  Criminal  Procedure 
Corle  ;  and  such  an  illegality  in  the  charge  is  fatal  to  conviction. 

DHATfjiBHor  r.  Kaim  Kuan  ..,  ,.,  ,.,  ,.,  ,.,         130 
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Criminal  Procedure  Code  [Act  v  of  i898],  ee.  222  (2)«  22ft- 

p.  Hal    {\tdr  (Act  XL  V  0f  ISGOj,  m.  147.  3S3--~Hiutinf^rhmf^  tileti  us  tit  the  «mi- 

moH  objef4  vfih^  UHlaic/ul  amemhltf  ^Prejtidicf  tu  the  aeeused. 

\n  all  cjl;i>>»  In  which  there  is  %  charj^e  under  Hection  147,  Peoal  Code,  the  eofnaum 

objen   oujrht   to  be  ntatod,  bat  an  omiMHiau  to  Het  oat  in  the  chai^  the  oommon  object 

would  not  inralidate  tlie  (xmviction  onleHH  the  aeeosed  have  been  misled  bj  Bocb  o(Di»- 

^lon  an<l  it  ha>  ♦'aasc^l  a  failure  <jf  ja»tice. 

Aa  in  thin  ca^;*  there  were  direct  findlngH  as  to  the  part  which  each  aoc««ed  took 
in  the  aHNault  u|>*m  tlie  complainant  :  - 

Held,  -That  in  the  ciroum«tanc€«  of  the  ca^e  the  accusotl  were  not  prejudiced. 

BUOUU  r.  HCSSAIIMAT  Lacbminia...  ...  ...  ...  ...  i75 

—  %,22,^—J*MmderQfehmr§et. 

Section  222  of  the  Criminal  Procetlare  ro<le  clearly  ailmits  of  the  (rial  of  anj 
immber  of  act«  of  breach  of  trunt  committed  within  the  jear  as  amoanting  only  to 
one  offenc<».  It  tUnw  not  re  luire  any  [larticuhu*  formulation  of  the  accusation,  but 
only  eimcts  that  it  ik  sutficient  to  tthow  the  ajcgrej^te  offence  without  apecifying  the 
details  It  disjienm's  with  the  mvesnity  of  amplification  :  it  does  not  prohibit  enumera- 
tion of  the  particular  itewH  in  the  charge. 

Empkeok  r.  Datto  Hanm Airr         ...  ...  ...  ...  ...        578 

s.  225.     See  Cr.  P.  C,  g.  M«...         «75 

232,  233t  234p 


23B—^^tJijoiHder  of  charges  -  Vi^inct  and  separate  ofeMctm—l^nal  Chde  (AH  XLY 
ofimO),  »i.  4^K  407,  477  A  lorgertf  ofthre*-  cheques— Cheai  tug  thereby— FaUifiea- 
tioH  of  AfCi  hh'  Jhntki— Joint  trial,  legal  it  g  of. 

Where  tl  e  accu»e<l  wa*  charge<l,  tried  and  convicted  io  the  aarae  trial  for  (m) 
forgery  <»f  three  che  |ue«  (s.  4«7,  Penal  OkIc),  (bj  cheating  in  respect  of  each  cheque 
(m.  421  ►,  Penal  Co  le).  and  falsifying  a<:*'*ount  books  to  conceal  the  forgery  of  each  chejue 
(s.  477  A,  Penal  OkIc)  : 

J/eld  — Tliat  the  trial  was  illegal  and  must  be  set  aftide. 

A  retrial  in  a(*cordance  with  law  was  tlirecteil. 

Dhagwati  Dial  r.  Empebor  ...  ...  ...  ...  ...         94 

-    ss«  233  ftnd  239— 

Charges.     Misjoinder  of-   Penal   Otde  (Art  XL  V  of  1S60J,  ss.  411  and  4S7—Jteeeir' 

ing  stolen  projpeiig  kmncing  it  to  be  stolen — Jimse-hreahing. 

Where  a  Bfagi^trate  jointly  tried  awl  convictetl  at  one  trial  three  acousatl  pertion» 
one  of  an  oifent^  uiHler  Miction  457,  Indian  Penal  Code,  an<l  the  other  two  of  an  offence 
under  section  411,  Imlian  Penal  Ctxle,  and  it  did  not  appear  that  the  theft  and  the  re- 
ceiving of  stolen  pn)perty  were  [)art8  of  the  same  transaction  : — 

If  eld.  \x\xm  revision,  that  the  trial  was  illegal  and  the  conviction  mu«t  be  aet  af4de, 
though  no  objwtion  was  taken  In  the  lower  Court8. 

GURDITTA  r  EmPEBOB      ...  ...  ...  ...  ...  ...  80 

_ _    __        g  233.     &fCr.P.C.,«.23t...  S4 

>       ' 8.233.    See 8.215...         432 


-  -  —  -  SS.    233,     23e-VW<irf 

trial— Uecei ring  stolen  property— Penal  Code  (Aet  XLV  of  1S60),  s,  411. 

Accused  No.  1  receival  from  certain  thieves  stolen  property.  Subsequently, 
accuse<l  No.  1  delivere<l  to  accusetl  No.  2  a  portion  of  the  stolen  pr(^>erty  in 
satisfac'tion  of  the  <lebt  which  he  owe<l  to  the  latter.  From  accused  No.  3  ww 
found  a  further  portion  of  the  projwrty  identifietl  as  stolen  but  there  was  nothing 
to  tjhow  when  he  rcceive^l  it  and  from  whom.  The  three  accusal  were,  under 
these  circumstances,  trietl  at  one  trial  on  charges  of  receivinc  stolen  Droperty  knowing 
tto  be  stolen.  ^  f    t^  ^ 

//^W  by  Batty  and  Russell,  JJ.,  (Aston,  J.,  dissenting),  that  the  three  oflfenoes 
against  the  three  accuse<l  were  distinct  offences  which  could  not  be  regained  as 
offences  committal  in  the  same  transaction  within  the  meaning  of  a.  239  of  the 
Criminal  Procedure  Ccxle  ;  and  that  the  trial  of  the  three  accused  together  was 
thus  in  contravention  of  the  provisions  of  s.  233  of  the  Ccxle  and  therefwe  ill^^al. 
.      Emperor  r.  Jethalal  Harlochand  ,,.  480 
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2  3  9— Joinder   of  charges— Didi net  and  aeparate  offences— Onti  truHxaction—Proite- 

cHthn's  duty  to  prore — Jt^U'eirtHff  and  retaining  iftolen  property     ♦     *     «     ♦     ^-Pre- 

irumptii>n  of  ditsh^ne^  receijtt  or  retention. 

^       .     2     ^e  accusetl  were  cliargetl  with  having  diHhonestly  receive<l  or  retaineil  eight 

sets   of  cookm  g  utensils  belonging   to  and  stolen  from  eight  different  jku'sous  on  eight 

different  dates. 

Held — That  in  the  absence  of  evidence  that  the  acts  of  receiving  or  retaining  the 
stolen  proi)erty  were  so  connect3tl  together  as  to  form  one  transaction,  tlie  charge  as 
well  as  the  trial  were  illegal. 

Held  fmiher — That  the  mere  fact  that  there  was  no  evidence  of  separate  receipt 
or  reteiftion  did  not  justify  the  procetlure.  It  lay  upon  the  proeecutiou  to  establish 
the  facts  which  would  justify  such  a  charge. 

I'uc  aishonest  receipt  or  retention  of  each  article  constituted  a  sepamte  offence, 
and  the  accused  could  only  be  tried  for  three  of  such  offences  conimittcil  within  one 
year  unless  it  were  shown  that  the  receipt  or  retention  of  all  the  articles  formed  one 
transaction. 

Ram  Sarup  BiiNiA  r.  Emperor 


PiX)cedure  Code,  s.  1-01 


Piige* 


Ct*imlnal  Procedure  Code  [Act  v  of  \m%i  ss.  233, 423  ri)  (b)~ 

J^entl  Code  (Art  XLV  of  1860),  ss.  411,  414,  4-54— Charges,  joinder  of— Joint  trtal 
€€nd  conrieti&n  tf  tereral  accw^dfwr  one  offence— Alteration  of  convict iim  under  some 
tpther  disttMrt  offence  if  one  of  tJ^e  acevsed. 

The  petitioner  and  four  others  were  tried  jointly  under  section  454  of  the  In<lian 
Peiial  Code.  The  other  four  were  convicted  of  the  offence  with  which  they  were 
cliarged  ami  the  petitioner  of  abetment  thereof. 

On  appeal,  the  petitioner  was  convicted  only  under  sections  411  and  414  of  the 
Indian  Penal  Code. 

Held,  that  the  conviction  must  be  set  asitle,  for  the  petitioner  could  not  have 
"been  trie<l  jointly  with  the  four  other  accusotl  under  sections  411  and  414,  Jiulian  Penal 
Code,  while  they  were  being  trie»l  under  section  454,  Indian  Penal  Code. 

8AHIB  Singh  r.  Emferob  ...  ...  .••  •••  •••         ^^^ 

. —        -         ss-     233,    242— Joinder 

iff  charges — Joint  trial  of  accused — Summons  cases. 

Section  238  of  the  Cwle  of  Criminal  Proce<lure,  1898,  and  the  sections  therein 
referred  to  relating  to  joinder  of  charges  ainl  the  joint  trial  of  sjveral  accused,  apply 
to  the  trial  of  Bummons  casss  umler  Cliapter  XX  of  the  Code. 

Smpg&ob  r.  Bak  DVK     ...  ...  ...  •••  •••  •••  7^^ 

233,     2  3  5     and 


... 

847 

8.234.     .S^f?Cr.P.C.,s.  232... 

34 

s.  234.     See s.  222... 

130 

8.  235.     See s.  232 . . . 

34 

s.  235.     See s.  222... 

130 

s.  235.     See s.  233... 

847 

s.  23G  ill.  (b).     See  Criminal 

...                ••• 

590 

88.  237,  238. 

Joinder  of— Separate  and  dijitinet  acts  committed  by  tu)oset^  of  persa/ts,  Joinder  of,  if 
Ugal—Ue-trUdt 

The  trial  of  two  separate  and  distinct  offences,  committed  by  separate  sets  of 
persons  at  different  times  at  one  and  the  same  trial  is  illegal. 

A  retrial  of  the  offences  with  which  the  accused  were  re^spectivcly  charged  was, 
iu  the  circumstances,  direet«l  to  be  held  by  two  trials. 

Emperor  f*.  EauA  SiiBiKH  ...  ...  ...  ...  ...         393 

~—  -  -^     8.238.    .S^^Cr.P.C.,s.237...  393 

8.  239  -  -J^'^ «'  ^'''(' f  "'f  ^^' "*/ 


and  receiver  of  stolen  projterty — Sume  transaction— Distinct  offences— Misjoinder  of 
cliarges.  ewr« 

Where  the  offence  of  receiving  stolen  property  (sec.  411,  I.  P.  C.)  is   not   committe<l 
simultaneously  with  tlie  offence  of  theft  (s.  379,  I*.  P.  C.)  the  joindei*  of  charges  is  illegal. 

EMPBBOR  r.  SUNOER  SiNaH  ...  ..»  .»»  ..♦  ••'  ^7 
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,  250.     Sre  Conii>ensation  t ) 


•     -7  t  J  '.     7~.  TT, S.  2  6Z—Summart/  trial— 

j\iiture  of  record  rcqutred  ui  UH!fj}/je(ilabte  ca*e  tried  hunimarilij. 

Held  that  in  a  case  tric<l  Huniinarily  and  in  which  no  apijcal  lies  it  is  not  incumbent 
on  the   tryinf:   Magistrate   to  "  put  on  rccortl  j>uf!icient  evidence  to  justify  hi^  order.  " 
Empeuoji  r.  SOMI^s<HAR  Dass 


Page. 


Criminal  Procedure  Code  [Act  v  of  i898],  s.  ^Z^-Joint  tnai-Same 

traHsactioH. 

It  Huffice*  for  the  purpose  of  juHtifyinjr  a  joint  trial  that  the  accunation  alleges 
offences  couimitted  by  each  a**cuse<l  to  have  been  committe*!  in  the  j*anie  transaction, 
within  the  nutining  of  8.  239  of  the  Criminal  Proce«lure  Code.  It  is  not  iiecesary 
that  the  chargt*  should  C4>ntain  the  statement  as  to  the  traiu^action  being  one  aad  the 
siinie.  It  is  the  tenour  of  the  accu^tion  and  not  the  wording  of  the  charge  that  mu^t 
bj  considerttl  as  the  i^^X. 

In  H.  239  of  the  C^xle,  a  series  of  act**  separated  by  intervals  of  time  are  not 
ex»*lude«l,  providwl  that  th  object  of  thofc  jointly  tne<l  has  throughout  been  directe<l 
to  one  and  the  same  obje<*tive.  If  the  ac<*ust»<l  start«l  together  for  the  same  goal  this 
suffices  to  justify  the  joint  trial,  even  if  incidentally,  < me  of  those  jointly  tried  has 
done  an  act  for  which  the  other  may  not  be  res|K)nsible.  The  f<mndati(m  for  the 
|m>ce<lure  in  the  K,M*tit)n  is  the  association  of  |»ersons  concurring  from  start  to  finish 
to  attain  the  same  end. 

Emperob  r.  Datto  Hanmant  ...  ,,.  ,..  ...  ...        .578 

8,  239.     S<>e  Cr.  P.  C,  s.  23p...  30 

-       «.  239.     See s.233...  \m 

— s.  239.     ,S<v S.233...  847 

^- s.  242.     See s.  233...  739 

Sa   2  4  5 — Order  of  Aequit- 

till     HerijtioH  hi/  High  (\mti. 

A  criminal  revision  against  an  order  of  acquittal  is  not  generally  entertaine*!  but  it 
may  be  entertainwl  at  the  iiiMance  of  one  towanls  whom  the  accusetl  acted  mo^t  arbitra- 
rily an«l  in  a  mo^it  high-hande<l  manner. 

SABAPATHI  Mt'DALI  r.  KlPPUSAMl  MUDALl    ...  ...  ...  ...  382 

8a   2  5  • — Friroloux(fr  re^a- 

fiottji  coin  plaint  -ComjteHmtion  -  Procedure. 

Where  a  Magistrate  finding  a  complaint  to  be  frivolous  or  vexatious,  at  once, 
after  acquitting  the  accuscti,  callwl  u|)on  the  complainant  to  show  cause  why  he  tihould 
not  pay  comp.'nsation  to  the  accused,  and  on  his  failure  to  show  cause  matle  the  onler 
al>solute,  the  High  Court  <Uvline<l  to  interfere  in  revision  hiddiHg.  that  although  the 
l>ro?c<lure  was  not  altogether  regular,  tlie  two  onlers  of  the  Magistrate  might  be 
rcganlwl  as  i>asse<l  in  one  continuous  proceeding. 

Ajab  Lal  Khirheb  r.  E-.PEROR     ...  ...  ...  .:.  ...         h'h 


Ac'usetl  ...  ...  ...  ...  ...        ,         ...  ...  724 

88.       253,      4ar9-/>/V 


charge  of  accHJted  —J'Jj-trad  it  ion- Vrinia  fa<.'ie  caite-  Penal  (We,  *.  000  Defamation. 
A  Magistrate  in  a  case  of  defamation  discharge*!  the  accused.  In  revision  the 
case  was  remande<l  for  further  enquiry,  but  the  accuse*l  refused  to  appear  and  went 
into  a  foreign  juris<liction.  An  en«iuiry  was  therefore  onleral  before  a  Magistrate  of 
that  jurisdiction,  who  re|K>rted  that,  in  his  opinion,  there  was  not  sufficient  ground 
for  extradition.  On  this  the  Magistrate  trying  the  case,  again  discharged  the  ac<-used. 
lIcUl  (in  revision)  that,  as  tiie  case  had  been  sent  down  for  further  enquiry,  it  couhl 
not  be  held  that  there  was  no  evidence  or  not  sufficient  evidence,  that  the  absence 
of  evidence,  such  as  would  warrant  a  conviction,  alone  justifietl  an  onler  of  discharge 
(s.  2.'>3,  Cr.  Pro.  Ctnle),  that  extradition  was  not  the  same  as  a  conviction  :  that  the  other 
Magistrate  was  not  the  officer  appointed  to  try  the  accused  for  the  all(^e<l  offence  :  that 
the  accused  could  not  obtain  a  discharge  unless  he  returne<l  and  tcK)k  his  trial  ;  that 
the  extra-judicial  opinion  of  any  official  outsitle  Kathiawar,  couhl  not  be  accepted  ; 
and  that  the  Magistrate  siiould  place  the  procoeilings  on  his  dormant  tile. 

Manilal  Ajitrai  r.  Modi  Mu8A  Yakub        ...  ...  ...  .^^         2II 

— 8.  253.     See  Cr.  P.  C„  s.  203...  758 

_ J.  2.54.     See s.  249...  464 

. P  259.     ,S^^ s.  203...  7.>8 

• f*.  2(i0.     See s.  191...  187 
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Criminal  Procedure  Code  [Act  v  of  1898L  ss.  2  9  7,  29^   Charge  to 

the  Jury — Misdirection — Charge^  imtrdinttte  length  ana  inroired  nature  of — Miscarri- 

uge  of  Justice — Laic,  erpla  nation  of — Judge^  duty  of. 

The  duty  of  a  Judge  in  charging  a  Jury  in  a  criminal  case  is  to  make  up  his  mind  as 
to  what  the  law  is,  and  to  tell  the  Jury  what  it  is,  as  succinctly  and  clearly  as  he  can  ; 
V>ut  to  cite  to  the  Jury  a  large  number  of  cases  which  the  Jury  cannot  po:?sibly  under- 
st^iiil  is  calculated  to  confuse  them  and  to  lead  to  a  miscarriage  of  justice. 

The  practice  of  delivering  to  the  Jury  charges  of  inordinate  length  an«l  involved 
nature,  and  of  citing  to  them  a  string  of  cases,  specially  ui)on  questions  of  a  civil  nature, 
lUsapproved. 

8HYAMA  Charak  Chakravebti  r.  Emperor  ...  ...  ...  ...  157 

s.  298.     See  Cr.  P.  C,  s.  297...  1.57 

= 88.     2  9  8,     199     Charge 

1o  Jury — Misdircvtion — Expert  eridenre,  rulue  of—Facts^  conclusion  as  to — Inferences 
from  fads — Judge,  duty  of— Jury  ^  duty  of—Thumh-impressions,  comparison  of — Pre- 
Judice.  ... 

Evidence  of  an  exi)ert  should  be  approached  with  considerable  care  and  caution, 
Pl>ecially  where  much  depends  ui)on  such  evidence. 

A  Judge  in  charging  a  Juiy  shoul«l  call  the  attention  of  the  Jury  to  the  nature  and 
history  of  the  case  as  laid  before  the  Court  by  the  prosecution. 

The  question  as  to  the  identity  of  thumb-impressions  on  two  or  more  documents,  for 
the  purpose  of  ascertaining  whether  the  thumb-impressions  are  of  one  and  the  same 
person,  is  eminently  a  matter  for  the  Jury  and  not  for  the  Judge.     . 

Where,  in  a  charge  to  the  Jury,  the  Judge  omits  to  call  the  attention  of  the  Jury  to 
the  nature  and  history  of  the  case  as  laid  before  the  (^-(lurt  by  the  prosecution,  to  the 
fact  that  the  evidence  of  an  expert  should  be  approachetl  with  considerable  care  and 
attention,  and  to  the  actual  thumb-impresHion  or  mark  on  the  document,  execution  of 
which  was  falsely  a<lmitte<l  by  a  person,  bsfore  a  Sub- Registrar,  by  means  of  false  perso- 
nation, and  gives  his  own  opinion  to  the  Jury  upon  the  result  of  a  comparison  of  thumb- 
marks.  instea<l  of  leaving  it  to  the  Jury  to  form  their  own  opinion — the  charge  is  vitiatetl 
by  misdirection  and  the  accused  may  be  prejudicetl  by  such  a  charge. 

Panchu  MoNDAL  r.  Emperor        ...  ...  ...  ...  ...         an 

s.  299.     See  Cr.  P.  C.  s.  298...  31 1 

— 88.    303,     307— Judge 

fjuestioniftg  Jury — Thumh-marks—JCj'jfert  evidence,  ralue  of 

Henderson,  J. — It  is  only  when  it  is  necessary  to  ascertain  what  the  venlict  of  a 
Jury  really  is  tliat  s.  303,  Cr.  P.  C,  justifies  a  Judge  in  putting  questions  to  the  Jury. 
Where  the  vertlict  of  the  Jury  was  in  a  plain  and  simple  venlict  of  '*  not  guilty  "  the 
Judge  is  not  justified  to  (iiiestion  the  Jury,  and  it  is  his  duty  to  accept  the  vertlict. 

It  is  not  safe  to  b.ise  a  conviction  on  the  inconclusive  evidence  of  an  expert  as  to  a 
thumb-impression. 

Geidt,  J. — A  Jury  is  justifietl  in  <leclining  to  rely  on  the  evidence  of  an  expert  wit- 
ness unleA?  their  o\Vii  intelligence  corrobomtes  the  reasons  guiding  the  witness  to  his 
conclusions. 

Emperor  r.  Abdul  Hamid  ...  ...  ...  ...  ...         259 

88.   303,   30T —Vnani' 

mous  terdict  of  jury  nd  interfered  with. 

The  mere  fact  that  ujwn  consideration  of  all  the  evidence  before  the  Court,  a  Judge 
would  liave  arrived  at  a  conclusion  different  from  that  arrived  at  by  the  Jury  would  not 
justify  the  High  Court  in  interfering  with  their  unanimous  verdict. 

The  verdict  of  the  jury  being  (juite  free  from  ambiguity,  the  Sessions  Judge  was  not 
quite  correct,  under  the  provisions  of  section  303  of  the  Code  of  Criminal  Procetlure,  in 
asking  questions  of  the  Jurj',  and  the  High  Court  declined  to  consider  their  answers. 

Emperor  r.  Chirkua    ...  ...  ...  ...  ...  ...         357 

8.  307.    See  Cr.  P.  C,  s.  303...  2.J9,  357 

— 8.  ZOT—Itfference  hy  the 


Judge. 

A  reference  made  un<ler  sec.  307.  Cr.  P.  Code,  is  not  invalid  in  consequence  of  its 
having  been  made  by  an  otticer,  who  ha<l  held  the  trial,  but  who,  at  the  date  of  the 
i"cfere:ice,  had  ceased  to  be  a  Judge. 

Emperor  »•.  Dii*  MoHAMED  Sheikh    ..  ..♦    .  ...  ...  ,.» 
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,^,00ttttm  of  accM4^ — Xfttnrf  of  q9i^Mfi0nt  t0  he  put  tit  ticcmted  Uf  explain  maf 


\^0af^  Hppmrin^  im  the  rr'idence  ufaimat  him. 


Page 


Criminal  Pror  ,  /ofisw],  s.  SCW-i'i^  ^ ffmiu^- 

transactioH.  ^0^ 

It  Huffices  for  ,,,^^M^    .-^y-  •^  ^^  ^r**  procoalerl  on  that   footiag. 

offeiiceH  committ  ^  ^^""^     .^^  riif  •ociwe.L  when  a«ke.4,  •dmiUeil  the  offence, 

within   the  m<        *'       .    •  ^./ *  ^V^  «*»»>««  «^  *'»«•*«***' *»«**  ^^^^  8^*7  <» 
that  tbe  char  ^         ..  "Jt--^" 

Kimc,     It    i«  ^^••'  \^  smi  sentence,  that  it  was  the  tVnty  of  the  Jthtfre  to 

bj  ctMwide-  ^    ,  •  '        *^ri*ieii  in  ».  30»  erf  tbe  Cnminal  FroceilBrc  Coile,  and  hear 

Jn  n  J   "*  ,^iiwi»  rf  the  a«ie»»oni  on  tbe  case. 

ex.lu.le  .    V  "^r^S  ...  ...  ...  ...  ...  ...  6W 

t'»  one  ^^    '*'^ S.  310— nfc«fy«  neimtimf 

sufflc  > '*•       ^^^  4^  ^<,  A,.  /rW. 

l»ro"  ^  • '    "    Y««  "^  *^  ***  Criminal  Procedure  C«le  does  not   apply  to  Magift- 

'  I '   '"''^  cJiuiACft   (bj   anil    (^rj   of  that  nection  indicate  in  general  temn  the 

^^,  .  f*'''fi,'rhich  cbargeH  relating  to  preTioos  convictions  should  be  tried. 

'''^^'e  r  KMPEWOU  ...  ...  ...  ...  ...  ...  »7 

>^'i S.  342. 


jj^ioktarc  of  tbe  question  which  may  be  |mt  to  an  accused  person  in  hw  examiaa- 
^  ,,  fjflirly  indicatel   in  secti*»n   34*2  of  the  Criminal  Procetlare  Code  namely  to 
'j^/tW"  ^J  curcmnstancet*  appearing  in  the  evklence  agaim^t  him. 
.Vol  TE  r.  Emperor       ...  ...  ...  ...  ...  ...         127 


S«  344— Om^«  '/  udjtmrH' 

ft  14  in  the  discretion  of  a  Magistrate  to  make  an  cnnder  as  to  costs  of  adjoumraeBt 
HwItT  »e<*tion  344  of  the  Criminal  Procoilure  CkkIc. 

Sew  PmoBAD  PoDDAR  r.  The  Corporation  OF  Calcutta...  ...  ...  1 

. %^  S4^^—A4JmirMMe/tt    ff 

rriwinul  nufi — H^tastm^/m*  nttjtmrnmemt. 

It  in  not  a  valid  ground  for  adjoaming  a  prosecution  within  the  meaning  of  fiection 
344  of  the  CckIc  of  Criminal  Procedure  that  issues  similar  to  those  arising  in  tbe  Cri- 
minal Court  are  concurrently  the  subject  of  determinatioa  by  a  Civil  C^ourt  with  the 
|Mi8.sible  result  of  cH>uflicting  decisions  uikmi  practically  tbe  same  evidence,  especially 
when  the  a<ljouniment  of  the  criminal  proceedings  would  necessarily  be  very  prolonged. 

MATUURA  KUNWAR  r.  DURGA  KUNWAR  ...  ...  ...  ...  798 

S»    34  4 — A^mrnmfHt    of 

crim'tHnl   cane — Potrer  of  Ctturt   to  ordrr  cofts  of  the  day  to  he  paid  by  the  ikirty  far 
u'lftne  hrnrfit  an  adjoMrninefit  In  granted, 
Hrld  that  a  Magistrate  in  granting  an  adjournment  umler  the  provi^oos  of  section 
314  is  competent   under  the  same  section  to  ont?r  the  costs  of  the  day  to  be  paid  by  the 
party  in  wbtxse  favour  the  order  for  ailjournment  is  made, 

Mathura  Prasad  r.  Basant  Lal  ...  ...  ...  ...  ...         803 

88.    34^,    34f,    3S#, 

5  3  7 — Sentence  — Cit«e  gent  to  unperior  Magintrate  when  severe  sentence  required — Pro^ 
cedHre—lUegalitij, 

A  subordinate  Magistrate  recorded  the  evi<lencc  produood  before  him  aud  being  of 
opinion  that  the  act-UHtnl  <leservctl  severer  punishment  than  he  couUl  inflict  sent  tbe  case 
to  the  Dintrict  MaKi!«trate.  The  District  Afagistrate  treating  the  case  as  sent  up  under 
sji'tion  346  of  the  Criminal  Procedure  Code  a^ked  the  accusetl  whether  they  wanted  tbe 
witne^se-i  to  be  recalled  and  reheartl,  and  on  their  replying  in  the  negative  proceeded  to 
judgment  and  convicted  and  sentence* I  them. 

Jleld  that  the  pruce«lure  a<lopte<l  by  the  District  Magistrate  was  illegal  and  the 
consent  given  by  the  accu»e<l  did  not  validate  it. 

MCHAMMAD  r.  Emperor  ...  ...  ...  ...  ...         369 

. 8.  340.     See  Cr.  P.C,  s.  349...  464 

8a   34  6 — Iteference  to  su- 
perior Magistrate, 

A  District  Magistrate  to  whom  a  case  is  rcferretl  by  a  Subordinate  Magistrate 
under  section  346  of  the  Criminal  Procedure  Code  cannot  pass  any  order  on  the  evidence 
reconlcfl  by  the  Subordinate  Magistrate.  He  must  proceed  as  directed  by  claupc  2  of 
the  section. 

INAVAT  HUSAIK  r.  Emperor  ...  ...  ...  .„  ...  6W 
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^^imiiuUProciKiureCocl^EActVof  ig98],  ss.  348,  350. 

The  provisions  of  section  350  of  the  Code  of  Criminal  Procedure  have  no  application 
"to  a  case  trausferred  from  a  Subordinate  Magistrate  to  a  District  Magistrate  under  the 
I>rovi8o  to  section  348  of  the  said  <k)de. 

The  object  and  scope  of  section  350  aforesaid  considered. 

Ladta  r.  Empebob        ...  ...    .  ...  ...  ...  ...         8jK) 

SS.    349,    214,    346, 

53#(l). 

It  is  not  irregular  for  a  Magistrate  of  the  second  or  third  class  to  frame  a  charge 
although  he  thinks  that  he  cannot  inflict  adequate  punishment  and  intends  to  submit 
the  proceedings  to  the  District  or  Bub-divisional  Magistrate  to  pass  sentence. 

When  a  case  is  submitted  to  a  Magistrate  un<ler  section  .849,  Code  of  Criminal  Pro- 
cedure, he  may  not  transfer  it  to  another  Magistrate  for  disposal. 

Empbbob  r.  NOA  Po  Si  ...  ...'  ...  ...  ...  ...  464 

. s.  849.  Sfifi  Cr. P. C,  s.  346...  869 

8.  349.  Sfie 8.  369, . .  465 

' ' " " s,  350.  See s.  346...  369 

a.  860.  See s.  348...  8^0 

' • 8.  330.    See    Evidence    Act, 

8.33  ...  ...  ...  ...  .,.  ...  ...  fi95 

■ 8.  855.    See  Nummary   Trial  375 


M.  3«9  and   3#d— 

JUridence  Art  (J  vfl872)^  m.  3^  5,  eoitduet  of  t^iminal  tnal»—hm'>  erideke4i  to  be  re- 
corded  in  Spw/Va*  trials — application  of  etmnxel  raixin/f  ohjedion  to  recording  or 
omitting  to  record  statements  bg  witnesses — how  to  be  dealt  with. 

It  is  contrary  to  the  rule  laid  down  in  section  37  of  the  Criminal  Circulars  for  a 
Judge  to  be  engaged  in  any  other  business  while  the  examination  of  witnesses  is 
going  on. 

By  a  notification  issued  by  the  Local  Government  under  section  857  of  the  Criminal 
Procedure  Code  a  Judge  is  bound  to  take  down  ( he  evidence  of  each  witness.  The 
intention  is  that  the  evidence  shall  be  recorded  in  full,  a  memorandum  of  the  substance 
of  the  evidence  is  not  sufficient  in  any  ease  before  a  Court  of  Session.  Section  359  of 
the  Criminal  Procedure  Code  directs  that  the  evidence  shall  ordinarily  be  taken  down  in 
the  form  of  a  narrative.  And,  though  it  cannot  always  be  taken  down  in  the  exact 
words  of  the  witness,  Judges  should,  as  far  as  possible,  adhere  to  the  wonls  actually 
used  either  in  the  question  or  in  the  answer.  It  is  not  a  compliance  with  the  law  to 
record  a  more  or  less  accurate  paraphrase  of  the  evidence,  but  the  words  used,  or  a 
sound  translation  of  them,  should  be  recorded  as  far  as  possible. 

What  the  Judge  has  to  take  down  is  the  ''evidenoe  "  of  each  witness,  not  any  state- 
ment he  may  choose  to  make.  "  Evidence  "  is  defined  in  section  3  of  the  Evidence  Act 
as  all  statements  which  the  Court  permits  or  i-equires  to  be  made  before  it  by  witnesses, 
in  relation  to  matters  of  fact  under  enquiry  and  section  5  of  the  Evidence  Act  further 
limits  the  6ict«  in  respect  of  which  evidence  majr  be  given.  It  is  for  the  Judge  to 
decide  what  statements  made  by  a  witness  come  within  the  definition  of  evidence,  and 
to  reconl  those  statements  and  no  others. 

A  Judge  should  not  take  exception  to  an  application  by  counsel  to  have  a  certain 
statement  taken  down  ;  nor  should  he  reganl  the  making  of  such  applications  as  an  at- 
tempt to  dictate  to  the  Judge  the  form  of  the  record.  A  counsel  is  within  his  rights  in 
making  reasonable  applications  of  this  kind,  and  in  asking  the  Court  to  note  his  objec- 
tion to  the  recording  or  omission  of  a  statement,  if  his  objection  is  overruled.  The  Court 
is  also  bound  to  give  the  accused  or  his  pleader  the  opportunity  of  knowing  what  js  on 
the  record.  The  law  pi-escribes  that  this  is  to  be  done  by  having  the  dc^)oaition  of  each 
witness  read  over,  when  complete,  in  the  presence  of  the  accused,  or,  if  he  appears  by 
pleader,  of  his  pleader,  section  360  of  the  Criminal  Procedure  (>ode.  It  is  not  a  sufti- 
cient  compliance  with  the  law  to  have  this  done  while  the  evidence  of  another  witness 
is  being  recortled,  unless  the  accused,  or  his  pleader,  if  he  so  desires,  has  had  a  full  oppor* 
tunity  of  knowing  substantially  what  is  recorded  as  the  examination  proceeds. 

If  a  Judge  thinks  that  the  witnesses  understand  a  certain.  e.g,,  Karen,  language  and 
do  not  thoroughly  understand  Burmese,  he  should  require  the  prosecution  to  arrange  for 
their  examination  in  that  (their  own)  language. 

Nga  Saw  r.  Ejipebob  And  Noa  Po  On  n  Empbbob        ...  ...  ...         i33 


Digiti; 


zed  by  Google 


(    xxxii    ) 
Criminal  Procedure  Code  [Act  v  of  i898],  p.  3«o.   s^ Ct. p. c,  s.  ass...      la 

s.  3Gi.     .S^ s.  133..,         57^ 

'- — 88.    3^9,     43  f^R^rim 

of  order  hy  High  Court. 

When  the  Hi<?h  Court  has  passed  an  onler  in  revision  under  section  439,  Coile  erf 
Criminal  Procedure,  it  cannct  review  its  own  order. 

Ah  Lak  r.  Emperor      ...  ...  ...  ...  ...  ...        4^ 

s.  401.     *S>v  Confession       ...         1S3 

.     s.  403.     See  Cr.  P.  C,  s.  203...  Til  7:8 

-  - 88.    463    and    43f— 

Auterfois  acquit — Recision — Pending   trial — Discretion  of  drurt— Quashing  a  //rw*^- 

cution. 
Inam-ullah  and  others  were  charged  before  a  Court  of  Ses.sion  with  offences 
falling  wrhin  section  4<i 7  read  with  section  114  of  the  Indian  Penal  Code.  The«^ 
offences  were  alleged  to  have  been  committed  in  respect  of  the  forgery  of  six  docu- 
ments, and  the  circumstances  alleged  by  the  prosecution  were  Kuch  that  the  for^err 
of  all  the  six  documents  con8titute<l  one  and  the  same  transaction.  Inam-ullah  was 
specifically  chargel  in  respect  of  three  only  out  of  the  six  <locument^  alleged  to 
have  been  forget!.  All  the  accused  were  convicted  by  the  Sassions  Judge,  but  on 
appeal  Inam-ullah  was  acquitted  by  the  High  Court.  Subsequently  fresh  proceedings 
were  set  on  foot  by  the  District  Ma^^istrate  against  Inam-ullah  in  respect  of  the 
three  documents  which  ha*!  not  formetl  the  subjects  of  charges  against  him  at  the 
previous  trial.  Held  on  application  by  Iimm-ullah  to  the  High .  Court  to  quash  these 
pi-oceedings  that  the  applicant  was  not  entitled  as  a  matter  of  law  to  the  benefit 
of  section  403  of  the  Code  of  Criminal  Procetlure  ;  but  the  circumstances  of  the  case 
were  such  that  it  was  inexpedient  that  any  further  proceedings  in  respect  of  the 
forgery  of  the  six  document^j  in  question  should  be  taken  a^inst  the  applicant 

Emperor  r.  Inam-ullah  ...  ...  ...  ...  ..^         7*^ 

s.  404.    See  Apjjeal  ...  329 

r. — — 8.  40G.     See  Appeal  ...  32» 

8.    ^iS—^rtfnejft— Accus- 
ed—Practice  and  Procedure. 

A  witness,  after  he  had  given  his  evidence  to  a  certain  extent,  cannot  be  made 
an  accusetl  and  tried  along  with  the  other  accusetl,  though  his  name  might  have  been 
mentionetl  in  the  original  complaint  by  the  Magistrate.  A  procetlure  like  this  is 
highly  calculateil  to  intimidate  other  witnesses. 

Emperor  r.  Krishnaravji  Gaikar  ...  .  ...  ...  ...        44^ 

■ 8.  4'2\—nigh    Court   Cri- 

mi  Hal    Circulars^   Pule  77— District  Magistrate — Apj/eal — Pleader  to  he  heard  afttr 
a  reasonable  op/wrtunitg. 
A  plea<ler  in  present ing  an  appeal  was  calle<l  upon  by  the   District   Magistrate  to 
argue  it  the  same  day   that   the  appeal  was  presentetl  and  the  latter  refu.se<l  to  grant 
him  time  to  acquaint  himself  with  the  evidence  in  the  case  before  he  was  heanl. 

Held,  that  the   District    Magistrate's    order    dismissing    the    appeal    summarilv 
should   be  set  aside,  and  the  appeal  shoukl  be  re-heanl,  inasmuch  as  the  appellant's 
plea<ler  was  not  afforded  reasonable  opportunity  of  Ixiing  heard  in  snipport  of  the 
appeal  as  reiuiretl  by  s.  421  of  the  Criminal  Procetlure  Code. 

Emperor  r.  Gurshida  Balapa  Jati  ...  ...  ...  ...  53 

8.        4  21  —Ajtpeal— Sum- 
mary dismissal,  recording  of  reasons  for. 

Where  an  appeal  is  summarily  dismissed  under  s.  421,  Cr.  P.  C,  it  is  not  necessary 
that  the  reasons  for  the  decisions  should  be  recorded.  It  must  be  taken,  if  an  appeal 
is  summarily  dismissed,  that  there  were  no  sufficient  ^Duuds  for  interfering. 

NiTYA  Pal  r.  Beni  Madhab  Ghose  ...  ...  ...  ...  344 

8.  422 — Dismissal  of  Cri- 
minal Appeal  in  default — Xotice — 1^'actice. 

When  notice  is  issued  to  an  appellant  in  a  Criminal  case  to  appear  at  hcatl- 
quarters,  and  on  the  date  fixed  the  officer  before  whom  he  is  cited  to  api)ear  is  not 
present  at  the  head-quarters,  the  appeal  ought  not  to  be  dismissetl  in  default. 

The  proper  course  in  such  cases  is  to  fix  a  fresh  date  and  issue  fresh  notice. 

An  appeal  in  a  criminal  case  cannot  be  dismissed  in  default. 

NiHAL  Singh t;  Emperoe'  ...  ...  ...  „.  ...  66 
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Criminal  Procedure  Code  [Act  v  of  i898],  ss.   423f   430-/?^^ 

shn — Reference. 

Under  the  Ctxle  of  Criminal  Procalure  (No.  V  of  1898)  the  High  Court  has  in  its 
revisional  juri^liction  the  power  of  making  of  any  amendment,  or  any  consequential  or 
incidental  order  that  may  be  just  or  proper 

Manki  r.  Bhagwakti    ...  ...  •.  —  •••  —  ?* 

--_^__ ^^  —  s.  423.     iSi»/?Cr.P.C.,8.514...  131 

s.  423  (1)  (b).    Se^  Criminal 


Procedure  Code,  8. 233         ...  ...  ...  ...  ...  ...  693 

__  _         — _        .     . S.  435(b) -i?^m/(;». 


An  order  which  merely  pui-ports  to  be  under  section  146,  Cr.  P.  C,  but  exceeds  the 
powers  given  thereby,  is  one  which  a  High  Court  is  not  precluded  by  section  435  of  tlie 
Code  from  interfering  in  revision. 

In  re  Sanganbasawa  hom  BA8SAPPA  ...  ...  ...  ...  28 

SS.435,  I95(!)(b), 

^7S— Sanction  to  i)rosecute—High  Court— Jtermon. 

Where  an  order  to  prosecute  coming  within  the  words  "  on  the  complaint  of  such 
Court  "  in  s.  195  (1)  (h)  is  passed  under  ss.  195  (1)  (h)  and  476,  the  High  Court  can- 
not interfere  in  revision  any  more  than  it  could  with  an  order  under  s.  476  alone,  unless 
indeetl  the  jurisdiction  of  the  court  has  been  exceetlal. 

/«  rtf  JiVABHAI  KHUSAL  ...  •••  •-.  •••  ••.  ^^ 

-^^ — s.  435.     iS>f?Cr.P.C.,8.514...  131 

8.  435.    See s.  146...  451 

— 8.  435.     See s.  203...  752 

S*   ^^S—Off€nt;e  not  tr't- 

ahU  exclvsitehi   by    (hnrt  of  Sem'ton—Dhtrict  Magistrate  directing  Sub'J)\rhiimul 
Magi^rate  to  commit  to  Se^ions-Legality-Ojn^rtvnitg  to  show  cause,  m^cessitg. 

A  District  Magistrate  has  no  power  under  s.  436  of  the  Criminal  Procedure  Code  to 
direct  a  Sub-Divisiomil   Magistmte  to  commit  the  accused  for  trial  to  the  Sessions  in  a 
case  where  the  offence  with  which  the  accused  is  chargcil  is  twt  one  triable  e^clusicelg^.^ 
by  the  Court  of  Session. 

A  District  Magistrate  acting  under  s.  436  should  give  the  accused  opportunity  to 
show  cause  why  the  commitment  should  not  be  made. 

An  opportunity  given  to  show  cause  before  the  Assistant  Magistrate  is  not  a  com- 
pliance with  the  law. 

Thammanna  i\  Emperor 
8.  437.     See  Cr.P.C,  s.  476...  110 

3p      437 — R^fiifion — Dis- 
charge—Further enquiry  on  same  materials. 
The  t«Ht  to  be  applictl,  before  a  re-trial  or  further  enquiry  is  ordered  in  the  case  of 
an   accL^  Person  cis3h;^^^^   by  a  a   Magistrate  is,   will  an  app2al  from  an  order  of 
^quTJ^Uu  the  evidence  on  the  record  of  the  ca^  be  accept^  by  tbe  Chief 

Court. 

Ala  Jawaya  r.  Emperor 

3,  ^'^T— Further  enquiry 

— Order  of  re-trinl. 

An  order  of  further  enquiry  and  not  of  re-trial  may  ba  passad  under  section  437  of 
the  Criminal  Pro3erlure  Code?^  An  order  of  re-tml  under  the  section  is  one  calculated 
materially  to  prejudice  the  accused  with  a  subordinate  Court. 

Khuda  Bakhsh  r.  Emperor  ...  •••  •••     _    _"•      ^ 

SS.^¥3Tf  107— Security 

to  Iteep  peace— Accused  person— Discharge— Further  enquiry. 

Soction  437  of  the  Criminal  Procedure  Code  is  not  applicable  to  proceedings  under 
Chapter  Till  o?  the  cX  It  does  not  authorize  an  order  for  a  ^^^^^^^^ ^^^^"^^^ 
m  Je  into  a  case  under  section  107  in  which  the  person  P.^^f^^^X^fee^edrb^^^^^^ 
charged  under  section  119.  The  person  proceecW  against  cannot  be  deem^ 
»  acaised  person"  within  the  meaning  of  section,  437  of  the  Code.  /.  L.  IL,  JiX}  II 
Oil.,  602,  followed.  XXI  All.,  107  dissented  from. 

If  good  evidence  is  forthcoming,  fresh  proceedings  can  be  started  against  the  person 
discharged  under  section  119  of  the  Code. 

Muhammad  Khan  r.  Emperor     „.  ♦».  ••♦  •••  •♦• 
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CrlmlnaIProcedureCodelActVofi898i,  8«.  437,  I07,  119- 

iiemnt^  to  hf^p  peace —Accused  permn—DiMckarge— Further  cnqutr^, 
Section  437  of  the  Criminal  Procedure  Code  U  applicable  to  procwdings  under  Chap- 
ter VIII  of  the  Code.  It  authorises  an  oitler  for  further  enquiry  to  be  made  into  a  case 
under  section  107,  in  which  the  person  proceeded  against  has  *>**"  ?„^^';P^X^^^ 
section  1 19.  The  person  proceetlwl  againnt  is  an  accusal  person  withm  the  meaning  of 
section  437  of  the  Coile. 

OOKHA  SINOH  r.  CHETTU  ...  —  •"  ••  •' 

g.437.    iSwCr.P.C.,8.20S...  752 

S.437. 

FuHher  inquiry  after  discharge  of  accused  and  when  mo  further  eridence  is  forth' 
cmiM— whether  District  Magistrate  is  competent  to  dirert— whether  District  Magistrate 
in  dm^iM  further  inquirg  wtmid  be  exercising  sound  discretion  in  case  not  triable  ^y 
bu  C\mrt  of  Sessions-whether  it  is  dut if  of  District  Magistrate  to  refer  case  to  ITigh 
(hurt  instead  of  mahing  an  order  himself—District  Magistrate's  auth4fritg  to  order  further 
inquirg— whether  it  is  unfettered, 

A  District  Magistrate  is  competent  uwler  the  proTisions  of  section  437  of  the  Crimi- 
nal Procetlure  Coile  to  direct  further  inquiry,  after  the  discharge  of  a»i  accused,  when 
the  further  inquiry  entails  only  a  rehearing  on  the  same  materials,  that  is  to  say,  when 
no  further  evidence  is  forthcoming. 

The  District  Magistrate,  in  making  use  of  this  power,  would  be  exercising  a  sound 
discretion. 

In  a  case  not  triable  only  by  the  Court  of  Sessions  it  would  not  ordinarily  be  the 
duty  of  a  District  Magistrate  to  refer  the  case  to  the  High  Court  instead  of  making  an 
onler  himself. 

Hection  437  gives  a  District  Magistrate  authority  to  onler  a  further  inquiry  and  such 
authority  is  unfettered  by  any  other  provision  of  law. 

Empbbob  r.  Nga  po  Yin  ...  ...  .-  —  —         ®^ 

-  S«  ^V3S^Ji^i*i^— Prac- 
tice—Sentence  reduced  bg  Sessions  Judge— Application  bg  District  Magistrate  ashing 
for  enhancement. 

As  a  general  rule  of  practice  the  High  Court  will  not  entertain  a  reference  from 
a  District  Magistrate  which  has  for  its  object  the  enhancement  of  a  sentence  which 
has  been  reduced  by  the  Sessions  Judge. 

Empebob  r.  Jauna  Bai...  ...  ...  ...  ...  ...  515 

8.  439.    See  Cr.  P.  C,  s.  423...  24 

— -R.439.     See 8.145...  102 

— 8.439.    See—- s.514...  131 

. _^  . —8.439.    iSi?«  Revision  ...  154 

__       —  8.439.    &^Cr.P.C.,8.253...  211 

-  -      — —      ^ —      Sa  439 — Berision — Crimi- 

nal  Procedure   Code,  ss.  107  and  125Security  to  heep  the  peace— Refusal  of  High 

{hurt  to  interfere  where  no  application  had  been  tuade  to  the  District  Magistrate  to 

cancel  security  bonds. 

On  an  application  in  revision  to  set  aside  an  order  calling  upon  certain  persons  to 

furnish  security  to  keep  the  \yeace  the  High  Court  <leclined  to  consider  the  merits  of 

the  application  when  the  applicants  had  not  moved  the  District   Magistrate  under  the 

provisions  of  section  125  of  the  Cotle  of  Criminal  Procedure  to  cancel  their  security 

bonds. 

Empbbob  r.  Abdub  Rahim  ...  ...  ...  ...  ...         335 

8.439.     A««Ct.P.C.,8.203...  752 

—    — g  439,    See 8.403...  790 

— -      —       „    _       _ SBu  447  9  449— Resident 

at  Aden— Sessions  Court — Transfer  of  case— High  Court — Aden  Courts  Act  (Bom,  Act 
JI of  1864 J,  s.  20, 

The  Resident  at  Aden,  who  has  a  case  committed  to  his  Court  under  s.  447  of 
the  Criminal  Procwlure  Code,  is  not  competent  to  transfer  the  case  to  the  High  Court  of 
Bombay  under  s.  449  of  the  Cotle  when  he  feels  that  the  accused  being  a  European 
British  subject  cannot  be  adequately  punished  by  him.  The  powers  of  the  Court  of 
Hussion  9^nferred  upon  the  Resident  by  the  Aden  Courts  Act,  1864,  are  not  merely  such 
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Criminal  Procedure  Code  [Act  v  of  i898],  ss.  4  4  7 ,  4  4  9— conunued. 

AS  are  defiuecl  in  the  Criminal  Procedure  Co;le  but  such  as  are  providetl  expressly  in 
the  Act  itself  :  and  s.  449  of  the  Criminal  Procedure  Code  cannot  affect  those  provisions. 

Emperor  r.  Robert  Comley    ...      ...      ...      ...      ...     75 

8.449.  iSfeeCr.P.C.,8.447...     75 

S.      ASS^lMamty—Pri' 

soner  committed  to  Court  of  Session  sltowing  signs  of  mental  aberration— Procedure, 

If  a  prisoner  committed  to  a  Court  of  Session  appears  to  the  Court  to  be  of 
uasonnd  mind  and  consequently  incapable  of  making  bis  defence,  the  law  requires  that 
the  Court  should  try  the  fact  of  such  unsoundness  and  incaj)acity  before  calling  on 
the  prisoner  to  stand  his  trial  in  the  first  instance,  and  should  not  continue  trying  the 
fact  throughout  the  trial  of  the  prisoner. 

Emperor  r.  Niaz  Ali    ...  ...  ...  ...  ...  ...  91 

_  g476^    .SwCr.P.C.,8.435..,  64 


— 88.  476,  196f  437— 

Ciril  Pntcedare  a>de  (Act  XIV  of  lSH2),ss,^2S,(i22— Penal  Code  (Act  XLV of 
1860)^  186— Obd ruction  to  nazir  in  delirering  jtossession  of  immoreable  property  in 
ejpeeution  of  decree—''  Judicial  proceeding  ''—Jurisdiction  of  Ciril  Court  to  direct 
prosecuiion. 

In  delivering  possession  of  immoveable  property  in  execution  of  a  Munsifs 
decree  nazir  was  resisted  by  the  petitioners.  On  his  reporting  the  fact  to  the  Munsif, 
the  latter  institutetl  a  proceeding  under  s.  476,  Criminal  Procedure  Code,  held  an 
enquiry  anil  direct^jil  the  Petitioners  to  be  sent  to  the  nearest  Magistrate  to  be  tried 
upon  a  charge  under  s.  186,  Indian  Penal  Code. 

/?i?W.— That  the  Munsifs  action  under  s.  476,  Criminal  Procedure  Cotle,  was 
without  jurisdiction.  The  alleged  offence  under,  s.  186,  I.  P.  C,  was  not  brought  to 
his  notice  in  the  course  of  a  judicial  proceeding  inasmuch  as  the  judicial  proceeding 
before  him  had  come  to  an  end  with  the  final  decision  of  the  case.  The  act  of  the  nazir 
himself  in  delivering  possession  was  a  purely  ministerial  act. 

Har  Charak  MuKERJEE  r.  Emperor  ...  ...  ...  ...         no 

• 8.  476.     See  Cr.  P.  C,  s,  4  (m)  454 

8.  476.    See s.  161...  690 

,    ,    ,  ,," — : : 8-  41 Q— inquiry  or  trial 

to  he  hsld  by  first  class  Magtstrate, 

Sec  476,  Cr.  P.  Cotle,  requires  the  Court,  after  making  any  preliminary  enquiry 
that  may  be  necessary,  to  send  the  case  for  enquiry  or  trial  to  the  nearest  Magistrate 
oi  the  first  class. 

NiYAMUT  MiAH  r.  Emperor  ...  ...  ...  ...  ...         656 

— 8.  476.     Sec  Cr.  P.  C,  s.  4  (h)  687 

S*     476 — ^'Judicial   pro* 


ceeding^— Local  enquiry^  not  authorised  by  law—Ss.  100,  S52— Custody  qf  female 
child— Html  claim  of  husband  and  mother — Question  for   Cieil    Court — Proceeding 
before  Deputy  Magistrate— Order  for  prosecutitfnfm'  perjury  by  District  Magistrate* 
An  application  was  made  before  the  District  Magistrate  on  behalf  of  a  mother  for 
the  recovery  of  the  custody  of  a  female  child  from  her  grandfather  G,  who  was  there- 
upon called  upon  by  a  Deputy  Magistrate  to  show  cause.    G  <leclared  before  the  Deputy 
Magistrate  that  the  child  ha<l  been  alreatly  married  to  R.    The  Deputy  Magistrate  exa- 
mined R  and  G,  and  having  satisfied  himself  that  the  marriage  hati  actually  taken 
place  submitted  the  case  for  orders  before  the  District  Magistrate,  who  dismissed  tho 
application.    The  District  Magistrate  upon  a  subsequent  application  in  which  the  story 
of  the  marriage  was  challenged  as  false,  held  a  local  enquiry  and  came  to  the  conclusion 
that  G  and  R  had  given  fal^  evidence  before  the  Deputy  Magistrate  and  ordered  their 
prosecution  for  peijury  : 

Held— Thvkt  the  alleged  offence  of  perjury  hatl  not  been  brought  to  the  notice 
of  the  District  Magistmte  in  a  "  jucKcial  proceeding  "  within  the  meaning  of  s.  476, 
C.  Cr,  P.,  and  the  order  for  prosecution  was  made  without  juristliction.  The  local 
enquiry  held  by  him  was  one  which  in  the  circumstances  of  the  case  he  was  not 
authorised  by  law  to  make. 

Questions  as  to  legal  guardianship  should  be  determined  by  the  Civil  Court. 

GoDAi  Bhaha  r.  Emperor  ...  ...  ...  —  •••         ®^^ 

487.    See  Cr.  P.  C,  s,  195 
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Criminal  Procedure  Code  [ah  v  of  i8<»«:,  ^  m,  .srr  cr.p.c, ..  528...         4o         1 

. s«     488— //«**«  •^    "mJ 

iri/e— Magistrates  order  for  maiHte/utft'e—Ciril  C\mrt  d^'creefor  restitMiiom  of  rom- 
jugal  right*. 

A  <Uhtcc  M  a  Civil  Omrt  for  restitution  of  conjugal  n>hts.  cren  if  pa->eil  on  a 
comprtmiif*t\  Kuiierse«leH  a  maintenance  onler  iia-^se*!  by  a  Magistrate  angler  section  4hK. 
Criminal  Procwlure  OmIc,  if  the  wife  per^iHts  in  refusing  to  live  with  her  hu^ibawL 
If  the  c*»n<litioni*  laiil  down  in  the  ct^mnit  ileeree  have  not  b-jeu  complied  with,  the 
wife  >»houl«l  prefer  an  objection  to  the  Civil  Court. 

Nub  Muhammad  r.  Musammat  Aisha  bibi    ...  ...  ...  ...         1*H 

S.   ^SQ—Svh-sertiims   f^j 

and  CBj  —  MaiHteHaHce,  ProceedingM  for — Ex-partc — lUsidenre. 

Procccilinpi  af^ainnt  a  person  for  maintenance  on  the  pround  that  he  is  the  father 
of  an  ilkyitimate  child  Hhould  not  l>e  comlucte«l  ejr-partr.  Evidence  in  such  pnK?e?«lings 
oupht  to  be  taken  in  the  prtNtMice  of  such  jwrnon  or  hi«  pleader  unless  he  is  wilfully 
avoitling  Hervice  of  »«ummon8  (»r  neglecting  to  attend  the  Court. 

Qu/rre — Whether  the  prcNcnt  case  ban  been  brought  under  sub-section  (9),  s.  488, 
C.  Cr.  P. 

Ajoy  Chandba  Das  r.  Duli  Bbwah  ...  ...  ...  ...         159 

S«       ASS— Maintenance — 

Offer  to  waintain  wife — I)ismi*9al  fttr  non-apj)eu ranee — Willi ttgnetts  of  wife  to  lire 
with  husband— Jlehea ring. 

In  a  ca»c  for  maintenance,  when  the  hu-^bind  offers  to  maintain  the  wife,  on  comli- 
tion  of  her  living  with  him,  and  the  wife  states  that  she  is  willing  to  live  with  ?iim.  the 
Magistrate  cannot  make  an  onler  under  s.  488,  Cr.  P.  Code,  unlet*-*  the  petitioner 
Hatisfies  him  that,  notwithstantling  such,  offer,  there  is  just  gniund  for  making  such 
onler. 

The  law  doe*«  nr)t  empower  a  Magistrate  to  rehear  an  application  for  maintenance 
umler  h.  488,  Cr.  P.  (VmIc,  tlisraisse^l  for  non-appearance. 

Hakimi  Jak  Bibi  r.  Mouze  Ali     ...  ...  ...  ...  ...         213 

S«    ASS—yain'ertanee    of 

wife — CoHrt's   right   to  proceed  ex-jmrte     (rHeltg — Uefnmlto  gire  airorce — Am'W/ft 
lixed  for  maintenanee^  mtt  gnmnd  for  rermion. 

So  far  as  the  right  of  the  court   to  proceetl  er  parte  is  concerned,   there  is  not 

much  difference  between  a  civil  case  and  a  criminal  one. 

In  a  complaint  under  s.  488,  Criminal  Procedure  Cfxle,  the  evi<len<?c  having  shown 
that  the  husbmd  had  not  only  Ix'aten  the  wife  and  taken  away  her  ornaments  but  alsf) 
not  8up|)orte  I  her  for  years,  and  that,  though  he  ha<l  since  married  again,  refuseil  to 
grant  <livorce  and  declined  to  abide  by  the  decision  of  the  caste,  apparently  with  the 
view  of  extorting  money  f.om  his  fatlier-in-law,  held  (in  revision)  that  the  husband's 
present  offer  to  keep  her  in  his  house  wa"'  evidently  not  a  bona  fide  one  ;  and  that  the 
caMj  was  one  where  she  should  Ix;  given  maintenance  : 

Held  aNo  that  the  amount  fixed  for  maintenance  was  not  a  question  that  came 
within  the  scoik;  of  revisional  i)owers. 

Kadia  Kalian  Pitamber  r.  Kadiani  Shamco  Ramji    ...  ...  ...         249 

8.   488.     See  Cr.  P.  C,   s.    4 

(handc)  ...  ...  ...  ...  ...  ...  ...  367,421 

SS.    488,    A90— Main- 
tenance—Order  passed  by  Criminal  Comi—lomjmtmiite-jNrisdiction  of  Ciril  C\fnrt. 

When  in  proceetlings  for  niaintcnancc  under  section  488  of  the  Criminal  Procedure 
C(k1c  the  parties  enter  int  >  a  coniproniist\  the  enforcement  of  the  compromise  comes 
within  the  juris  liction  of  a  Civil  Court  and  not  of  a  Criminal  Court. 

Hah  AM  Alt  r.  Munsannnat  FATEH  Bibi  ...  ...  ...  ...  610 

S.  4  8  8. 

When  a  child  is  in  the  custody  of  his  mother,  and  the  father  has  not,  before  the 
receipt  of  the  summons,  either  asked  for  the  cnst<Kly  of  the  child  or  offereil  to  provide 
for  him  in  any  way,  he  must  l)e  held  to  have  neglected  to  maintain  the  chihl ;  an«l  an 
offer  ma<le  in  Court  to  maintain  the  child  on  condition  that  it  lives  with  him  will  not 
take  away  the  Magistrate's  jurisdiction  to  onler  the  father  to  pay  for  the  child's  main- 
tenance. 

Mi  Gauk  r.  NoA  Po  Hmi  ...  ...  ...  ...  ...         830. 


,  490.     See  Cr.  P.  C,  s.  488...  690 
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Criminal  Procedure  Code  [Act  v  of  isysj,  s.  49  4  ct})-}yithdrawai 

of  charge. 

Where  a  certain  number  of  i^ersons  ha/e  been,  as  a  matter  of  fact,  charged  with 
robbery  before  a  Magistrate,  who  consents  to  the  withdrawal  of  the  charge,  the  only 
course  left  to  him  is  to  make  the  order  directed  by  claus2  (h)  of  section  494,  Act  V  of 
18U8.  The  High  Court  refused  to  consider  whether  the  proper  charge  should  not  have 
been  of  dacoity. 

Sheobahan  Das  r.  Shibli  ...  ...  ...  ...  ...  21 

s.  514.    SceCr.V.C.n.rAo...  131 

s.  514.     See s.  109...  403 

S8.    SIS,    514,     423, 

4  3  S  ,    4  3  9— Forfeiture  of  hond—RennssUm  of  i)enaUij—Poicer«  of  Difftrict  Mag  in- 
irate  and  High  Coini  on  appeal  or  rer'mon. 

A  District  Magistrate  is  empowered  by  s.  515,  Cr.  P.  C,  to  deal  on  appeal  or  revi- 
sion with  ortlers  passetl  by  Magistrates  after  the  penalty  lias  been  forfeitetl. 

A  High  Court  is  empoweretl  to  revise  orders  passed  by  Magistrat<js  under  s.  614  or 
by  District  Magistrates  under  s.  515  of  the  Cotlc  of  Criminal  Procedure. 

Masta  r.  £mperob         ...  ...  ...  ...  ...  ...  181 

S8.    517,    ^Z0-0rd4'r 

for  the  dhjxmtl  of  propeiiy  regarding   which  an  offence  has  been  committed — Half 
cntn'encg  notes. 

When  a  question  arises  Ixjtwecn  two  persons  who  shall  bear  a  la<«;  i-esulting  from  the 
fraud  of  a  third,  the  one  who  has  been  guilty  of  negligence  shall  suffer.  Hence  where  A 
made  over  to  B  halves  of  certain  currency  notes  as  security  for  payment  to  B  of  the  pi  ice 
of  goods  deliveretl,  having  pi-eviouslj^  parted  with  the  other  halves  to  C,  it  was  held  that 
B  was  entitletl  to  recover  ik>s session  of  the  halves  originally  made  over  to  him,  from  C. 
whom  they  had  been  delivered  under  an  ortler  of  the  Court,  or  to  obtain  compensation 
from  C,  if  C  ha<l  parted  with  them,  inasmuch  as  it  was  C's  negligence  which  enabletl  A 
to  perpetrate  a  fraud  upon  B. 

Abdur  Razzaq  r.  Rahmat  Ullah...  ...  ...  ...  ...  331 

88.  517,  S20—J>''m'*ol 

of  property  regarding  which  offence  committed — Delivery  of  ptntsession. 

At  the  conclusion  of  a  case  of  criminal  misappropriation  of  an  elephant  the  found 
elephant  in  dispute  was  onlered  to  be  delivered  to  the  person  in  whose  possession  it  was 
at  the  time  the  criminal  procewlings  were  institutetl. 

Baloram  Gooai  r.  Chintaram      ...  ...  ...  ...  ...         269 

8-    ^l7~Faljfe  charge  of 

theft — Informant  convicted  under  s.  182 — Articles,  alleged  to  he  stolen,  found  in  infor- 
mant''s  jtossession—  Confixcat  ion  of  articles,  whether  legal. 

The  Petitioner  was  convictetl  under  sec.  182,  I.  P.  C.,  for  giving  false  information 
of  the  theft  of  a  gold  chain  and  pair  of  balax  by  one  Babu  Lall.  On  search  the  articles, 
allegetl  to  have  been  stolen,  were  found  on  the  premises  of  the  petitioner  infonner  him- 
self. On  his  conviction  under  sec.  182,  I.  P.  C,  the  Magistrate  passed  an  onler  confis- 
cating the  articles  : 

Held. — That  the  order  confiscating  the  articles  was  illegal.  Section  517  of  the 
Criminal  Procedure  Ctnle  was  never  intende*!  to  authorise  the  disposal  of  property  In 
such  manner.  That  section  enables  a  court  to  make  such  oitler  as  it  thinks  fit  for  the 
disposal  of  any  property  produced  before  it  rcgartling  which  any  offence  appears  to  have 
been  committed  or  which  has  Ix^en  used  for  the  commission  of  an  offence.  The  object 
of  the  section  is  to  enable  a  Magistrate  to  direct  the  property  to  be  given  to  some  person 
to  whom  it  appears  to  belong  or  to  allow  it  to  continue  in  the  jKissession  of  the  pei>on  in 
whose  possession  it  was  found  or  to  make  some  other  order  of  that  character. 

Lakshmi  Xarayan  Dutt  r.  Inspector  Ureagan  ...  ...  ...         273 

8.  520.     See  Cr.  P.  C.  s.  517...  2G9 

s.  520.     See s.  517...  331 

. 8a    S22-- Order  rejttoring 

possession  of  immoveable  property  -certain  conditions  of  validity. 

Although  there  is  no  explicit  provision  of  law  to  rc^iuire  that  a  Magistrate  who 
pacses  an  order  under  section  522,  Cotle  of  Criminal  Procedure,  should  give  the  party 
against  whom  it  is  proposed  to  make  the  order  an  opportunity  of  showing  cause  against 
it,  he  should  do  so  as  a  matter  of  the  due  excrcis'j  of  judicial  discretion.  Before  an 
order  can  be  passwl  under  section  522,  there  must  >x)  conviction  of  an  offence  of  which 
the  use  of  criminal  force  is  a  material  ingreilicnt. 

Pan  ^yv2h  v.  Mauno  Kvo  ...  ..,  .4.  ».,  ».,         877 
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Criminal  Procedure  Code  [Act  v  of  isss].  s.  522. 

An  accused  perwm  may,  a|)ou  bU  acquittal,  be  rcfttoreil  to  the  pwopMaon  of  a  pro- 
]>crt  J  frum  which  he  hat»  beeu  deprived  iu  fiavoar  of  the  complainant. 

Mahki  r.  BHAGWAim    ...  ...  ...  ...  ...  ...  t\ 

S«  ^'2&—Tramfer  of  etue, 

Grfmndsfor—Ctrcumttaiut* — Bia$, 

Where  circumntances  are  tmch  a»  taken  by  thcmselTes  do  not  show  any  bias  on  tlie 
part  i\l  the  Magistrate,  but  having  regard  to  all  the  Yanoas  matters  taken  together  it 
Rppean  that  the  aecu^ied  does  not  aureawaably  apprehend  that  he  cannot  have  a  &ir 
trial  : 

//>/i^— That  un4ler  these  circumstances  the  case  ought  to  be  transferred  from  the 
file  of  the  Magistrate. 

NiTTYANUND  KANA&AK  r.  EmPEBOK  ...  ...  ...  ...  339 


vr  withdrawal  of  ma\ntenanteprocte4\ngt  bjf  District  Magistrate  tl«n»0  iddat — Bi^it 
of  di  forced  Mttkammadan  wife  to  claim, 

A  Dintrict  MagiHtrato  is  comiHiteiit  umler  the  very  general  terms  of  sec.  528  (I)  of 
the  Criminal  Pruce<lure  GkIc  to  transfer  to  his  own  Court  the  maintenance  prooeeilings, 
uiHlcr  sec.  488  of  the  Ctxle,  pending  before  a  Magistrate  subonlinate  to  him. 

A  flivorcetl  Muhammachui  wife  is  entitled  to  be  awarded  maintenance  during  the 
poriotl  of  her  iddat, 

GHCLAM  Kukia  r.  KiAZ  ALI  ...  ...  ...  ...  ...  40 

8.  528.     ^*w  Cr.  P.  C  8. 192. . .  524 

8.530(1).    *«fCr.P.C.,s,149  464 

8.537.    iSvCr.P.C.,8.191...  187 

8.537.     See e.346...  369 

8.537.     See 8.191...  809 

S.  556. 

A  Magistrate  who  i^  <lisiaaHfiod  by  section  556,  Ckxle  of  Criminal  Procetlure,  from 
trying  a  case  is  equally  <lebarroil  from  interfering  in  revision  to  the  prejudice  of  the 
accused  under  Hcction  XIl  of  the  Schedule  to  the  Upper  Burma  Criminal  Justice 
Kcgulatiou. 

Emperor  r.  Nataraj  Aybr  ...  ...  ...  ...  ...         468 

s,  556.     See  Cr.  P.  C,  s.  191 ...  45 

3,  S^2—Pr(tcedure  if  per^ 

son  ordered  to  gire  security  is  unable  to  do  so. 

There  is  no  authority  for  the  view  that  if  an  accusal  person  is  onlered  to  give 
security  under  section  562  of  the  Code  of  Criminal  Procedure  and  tiiils  to  do  m,  he 
hhoultl  be  detaineil  in  prison  till  the  expiration  of  the  period  for  which  security  is  to  be 
funiishai.  The  pro|)er  course  in  for  the  Magistrate  to  ascertain,  before  iiassing  an  onler 
uihier  section  562,  whether  the  accused  is  likely  to  Ijc  able  to  give  security  immediate^ 
or  within  a  reasonable  time.  If  he  fails  to  give  security  within  a  reasonable  time,  the 
Magistrate  should  jmiss  sentence. 

Emperor  r.  Tun  Gaung  ...  ...  ...  ...  ...         374 

; S.  562— Offences  to  wkick 

applicable. 

When  the  offence  is  not  one  of  those  explicitly  mentioned  in  the  soction,  the  terra 
of  imprisonment  which  can  Ik?  awanled  is  the  test  for  determining  whether  section  562 
of  the  C'otle  of  Criminal  Pntcwlure  can  be  applied. 

Emperor  r.  Kra  Pru  Auno 


721 


Section  562,  Co<le  of  Criminal  Procc<lurc,  authorizes  release  upon  probation,  of  gthni 
conduct^  but  tliat  only  where  the  accused  is  convicteil  of  one  of  certain  ofifences  punish- 
able under  the  Indian  Penal  Code. 

Where  a  conviction  is  ha<l  some  sentence  contemplatctl  by  the  law  constituting  the 
offence  must  onlinarily  be  i)assetl.  To '•  release  the  convicted  person  with  a  warning ' 
is  not  a  course  warrante<l  by  law.  ® 

Emperor  r.  John  Scott  ...  ...  --1 

— ' 8.  565  iS)— Penal  Code, 
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Inahtence  of  direct  eridence^  conrlct  of  murder   not  liable  to  capital 
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Crim  fnal  Procedure  Code  [Act  v  of  i898],  s.  565  (3)— continued. 

A  person  refusing  or  neglecting  to  comply  with  any  rule  made  under  section  565, 
sub-section  (3)  of  the  Code  of  Criminal  Procedure,  is  punishable  as  if  he  ha<l  committe<l 
an  offence  under  the  first  part  of  section  1 76  of  the  Penal  Code, 

£mpebor  r.  Bhola         .,.               ...               ...               ,..               ...               ...  7-15 

8.  565.    See  Penal  Code,  s.  75  749 

Culpable  tlOnniCide  ttot  amouiitiHg  to  murder.    See  Penal  Code,  s.  300          ...  705 

Defamation.    ^Sp^  Penal  Code,  s.  499,  Exc.  (O),  iU.  (a)   ...                ...                ...  47 

See 8,  499,  Exc.  1...                ...                .„                ...  881 

See 8. 500              ...                ...                ...                ...  459 

Depositions  of  witnesses  not  cross^xamlned.    See  Evidence  Act,  s.  33...  595 

I}epotdion  of  witness  not  recorded  in  accordance  with  law — Conricti&n  for  perjury 
uiutugtainable. 

To  sustain  a  conviction  for  perjury  the  deposition  of  the  witness  should  be  taken 
properly  in  accordance  with  law. 

Where  after  the  evidence  of  a  witness  had  been  reconled  his  deposition  was  read 
to  him  by  the  Court  Clerk  in  a  place  where  neither  the  Judge  nor  the  Vakils  were 
present  : 

Held — That  the  deposition  not  being  properly  taken  in  accordance  with  law  could 
not  be  admitted  in  evidence  and  the  assignment  of  perjury  could  not  be  based  upon  it. 

Kamatchinathan  Chetty  r,  Emperob        ...  ...  ...  ...         756 

Direction  to  prosecute.     See  Criminal  Procedure  Code,  s.  195,  cl.  (4)     ...  656 

District    municipalities    Act     rill    of    ISSO,    Ma^lras]— /)i^/ir>i///im    of 
**  street " — '*  Drain  "  or  **  ditch  "  on  eith4^r  side  of  roadway  not  part  of  **  street.''' 

A  gtreet  is  properly  a  pave<l  way  or  road  but  in  usage  any  way  or  ro.vl  in  a  City 
having  houses  on  one  or  both  si<les.  Therefore  a  drain  or  ditch  on  either  sitlc  of  the 
roatlway  is  not  a  part  of  the  street. 

Venkatrama  Chetti  r.  Empebob...  ...  ,..  ...  ^...         148 

Enquiry  w^WflZ  fo  be  held  by  first  class  Magistrate.    See  Criminal  Procedure 
Code,  s.  476         ...  ...  ...  ...  ...  ...  ...  656 

Evidence. 

A  statement  made  to  the  police  by  an  accused  person  to  the  effect  that  if  certain 
other  persons  were  sent  for,  he  would  see  that  some  other  property  was  tracetl  out  and 
restoretl  is  not  legal  evidence  to  prove  that  the  accused  has  been  guilty  of  abetment 
of  theft. 

BiSHAN  Datt  r.  Emperor  ...  ...  ...  ...  ...  22 

necessary  to  support  an  order  for  security.    S?e  Criminal   Procedure 

Code,  s,  no        ...  ...  ...  ...  ...  ...  ...  86 

requisite  to  support  an  order  for  security^  nature  of.    See  Criminal  Pro- 


ceilure  Code,  s.  118               ...               ...                ...                ...                ...  ...  88 

&«  Criminal  Procedure  Co.le,  8.  162                 ...               ...  ...  128 

iS0<?  Opinion  ...                ...                ...               ...                 ..  ...  176 

See  Sentence...                ...                ...                ...                ...  ...  228 

Expert— Value  of .    i&5  Criminal  Proce.lure  Code,  s.  303  ...  ...  2.59 

See 8.298...  ...  311 


sentence.    See  Penal  Code,  s.  302           ...                ...               ...                ...                ...  359 

See  Penal  Code,  s.  190    ...                ...                ...               ...                ..,  455 

See s.  300    ...                ...                ...                ...                ...  705 

Insufficient  to  be  left  to  a  Jury.    Sjc  Criminal  Procedure  Code,  s.  215...  634 

See  Advocate                  ...                ...                ...                ...                ...  77 

Held  that  when  a  house  is  searched  by  the  Police  on  information  that  it 


is  a  common  gaming  house,  the  finding  of  instruments  of  gaming  will  be  admissible 
evidence  that  the  house  is  used  as  a  common  gaming  house  notwithstanding  that  the 
warrant  under  which  the  search  Ls  conductetl  is  defective,  though  the  finding  of  such 
articles  may  not  be  evidence  to  the  extent  mentioned  in  section  6  of  Act  No.  Ill  of  1867. 

Emperor  r.  Abpus  Samad  ...  .„  ...  ,.,  .„         806 
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Evidence  nf  y*io'»»*raff  to  pntrr  toMfrsttoH  rectyrdrd  htf  him.     Sre  Crmfesrirm        ...  811 

W  w/wm  (^rtaift  is*¥fi  in  onf  ca*^—  r>  of  the  rridenee  in  amothfr  cate^ 

Prartire  and  Procednrr. 

Wh*»n  ovi^ltMirt*  lias  »MH-n  piven  in  one  ca»e  u|ioii  the  i-^^ut^  raise.!  in  that  case,  exa- 
minari.Mi.in.rhirf  ami  or. rs^-exami nation  alike  having  l*en  airect«I  to  those  i^«, 
m.tliii.p  mn  U»  raonMlanvn-nmH  than  to   take   that   evidence  ami  apply  it    m  another  j 

ca«e   in    whi-h   other   i-u<-«  arJM'.     lnfmmi>  *lrawn  from  that  evulence  bearing  upon 
these  latter  \>s^w^^  cannot  but  lie  regarde*!  with  mu<  h  mi-givinjr. 

/*  re  Hexby  Lewis  Lubeck 
EvIdenceACt  [lof  IH72:.  ^•.  3.     ,V^  criminal  PmceilareOKle.s.  359  ...  133 
«  5^     'v'^  • s.  138                 ...  133 


rlmyet  -a  jMTMin  in  authority  "- -(^liowkidar,  dovht'm  if  a  Police  oficer 

Qmtre.  Wluther  a  rhmhidar  \^  a  ih.Hw  officer  within  the  meaning  of  section  26 
of  the  EviiUnef  Act.  ,       ,    ,  i.      i.    u 

A  Punrlriyet  as^umin-  an  authority  and  h'a.linp  th.^  acrus.^1  to  >»^*  leje  that  he  has 
authority  i^  '  a  iK-r-m  in  authority  "  within  the  meaning  of  section  24  of  the  Evwlence 
Art. 

T.>o  r.'strictttl  a  mtaniujr  hhoul.l  not  be  placed  on  the  wonls  'a  i>er8on  m 
authority. "  ,.,._* 

Where  a  ca-s<>  .le|>iM.ds  u|>on  circumstantial  evidence,  very  little  if  any.  important 
should  U»  attm'he.1  io  an  extra-ju<licial  confo-sion  put  forward  to  buLster  up  that  circum- 
htantial  evidence*. 

Nazib  Jhabudab  r.  Emperob 

. . s.  24.     .Sr  Confession 

s.  2.V     .S^^ 


-  s.  26.     Xv 


imjje  707,  J.  L.  //.,  Horn.,  XIV  260,  X  CuL.  1022. 
Hakiman  r.  Emperor 


Abetment— Itpri*ioH—Praiiice, 

Where  M>me  of  the  a-cuse.1  persons  make  statements  in  court  dcnjnng  thejr 
participation  in  the  commission  of  any  erime,  but  incriminating  a  c<)-acc«se<Uthe.c 
ZementH  are  not  coufcM.ms  and  cannot  l>e  taken  into  consideration  as  agam^ 
the  co-accus(>  1  under  section  30.  Indian  Evidence  Act.     (No.    1  of  \>^tl), 

A  statement  ma«le  to  the  p  .lice  by  an  accused  iH^rstm  to  the  effect  that  if  certain 
other  mr^Tsw^^^^  sent  for  he  would  see  that  s^^mc  other  proi)erty  was  traceil  out 
and  rJtomJ  is  iTot  legal  evidence  to  prove  that  the  accused  has  been  guilty  of  abetment 
of  theft. 

Where  the  rtM-ord  disclosed  no  legal  evidence  in  support  of  a  conviction,  the 
conviction  was  set  aside  on  revision. 

BisHAN  Datt  r.  Emperor 

8.  32  (  I )  -  Statement  by  deceased  person,     liele- 


r.tncij  of. 

According  to  section  32  (1)  of  the  Evidence  Act.  a  statement  made  by  a  |)ersoii  who 
has  ditMl  since  the  statement  was  raa«le,  if  otherwise  relevant,  is  not  iirelevant  gimply 
because  the  person  who  ma^le  it  was  not  at  the  time  under  expectation  of  death. 

Where  two  i>ersons  were  killed  by  the  violent  assault  committetl  on  them  by  several 
accuse* I  persons — 

Jfeld  that  the  statements  ma<le  by  the  decease<l  before  their  deaths  relating 
to  the  circumstances  of  the  assault  which  resulted  in  their  deaths  were  relevant  against 
all  the  aceuscMl  i)ersons. 

KHAiTA  r.  Emperor 


775  \ 


s.  21.     See  Confession  ...  ...  ••.  811 

(.24,  l^  —  ConfrMion  before  a  Panchayet— Fun- 


2.>3 
811 
811 
811 


8.  26.     ^S"''  Criminal  Proce<lure  C^xle,  s.  24  ...  25.3 

8,  2J^-Confeiiion—Admi*»ion. 

An  ailmission  ma^le  at  anv  time  bv  a  person  charg.Nl  with  a  crime  stating  or  sug- 
gest in^theTi.  fen"  <"riiat  he  c;>mmittH  th^at  crime  is  a  conf.^ion,  and  ^;}^f^^^^^  »" 
evident  when  ma^le  by  the  a/;cuHCNl  while  in  |M>licecusto(ly.     //   IK   -V    tu.,    lO^   at 


230 

s.  27.     See  Confession  ...  •••  •••  ^" 

8.    ^{^—ConfesfiioH-'Ci^accvuted—Ugal    eridence— 


22 


237 
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Evidence  Act  [I  of  I872],  S*  33— ^'jw  ^f  trial  he/ore  a>urt  of  S^'Mffion  of  en- 
denx'e  taken,  at  Maijlfiterlal  inquiry — Insufficient  cause — Procedure. 

A  Sessions  Judge,  finding  that  the  witnesses  who  had  been  summoned  to  give 
evulcmce  for  the  prosecution  did  not  appear  u^wn  the  date  fixctl,  adjourne<l  the  case 
for  eiorbteen  days  and  ortlere*!  fresh  summonses  to  be  issuetl.    On  the  adjournal  date,  ' 

the  'Witnesses  were  again  absent.  Thereupon  the  Sessions  Judge  ma<le  use  of  the 
evulence  which  those  witnesses  ha<l  given  before  the  committing  Magistrate,  puqiort- 
ing  to  do  so  under  section  33  of  the  Indian  Evidence  Act,  1872.  J/eld  that  the 
evulence  could  not  be  so  used  ;  but  the  Sessions  Ju<lge  ought  to  have  directed 
warranto  to  issue  to  enforce  the  attendance  of  the  prosecution  witnesses  and  comi>elled 
their  attendance  in  Court. 

EifPEROR  r.  Nanhe  Khan  ...  ...  ...  ...  ...         616 

8a  ^'S—I^cp^'*tiotiM  of  witne^e^  not  crjsS'ejraniined — 

Criminal  Procedure  (Xtde  (Act  V of  ISOSJ^  *.  350— Witnesses  turned  round. 

Where  cross-examinations  of  the  prosecution  witnesses  were  declined  in  case  of 
some  and  rescrval  in  that  of  others,  and  where  two  of  the  witnesses  having  subse juent- 
ly  f  Heel,  their  depositions  were  sought  to  be  put  in  (when  the  pro3e«lings  were  com- 
menced de  noro  by  the  judge's  successor  under  s.  a^O,  Cr.  Pro.  C(Kle)  held  that,  their 
evidence  was  atlmissible  under  s.  33,  1.  E.  A.,  as  the  accused  hatl  the  right  and 
opportunity  to  cross-examine,  though  they  might  not  have  availetl  themselves  of  that 

Shukal  Harishakkar  Gopalji  r.  Bai  Rupaliba         ...  ...  ...         605 

S.  132. 

The  proviso  to  section  132  of  the  Evidence  Act  does  not  apply  to  voluntary 
statements. 

Haioar  Ali  r.  Abru  Mia  ...  ...  ...  ...  ...         459 

s.  138.    See  Criminal  Procedure  Code,  s.  105  ...  133 

s.  144.    S:'.e  Bengal  Municipal  Act,  s.  4.'>...  ...  144 

S«  \  55     lofjfe^ic/tment  of  credit  of  witness — Proif 

Of  preri&us  statement  of  witn^^  to  the  jwlit-e— Criminal  Procedure  Qtde,  s.  102. 

Held  tliat  for  the  purpose  of  impeaching  the  credit  of  a  witness  who  gives  evidence 
in  favour  of  an  accused  person  it  ii  not  illegal  to  examine  the  Police  Officers  who 
investigated  the  case  with  the  object  of  showing  that  the  witness  matle  a  different  ami 
inconsistent  statement  before  him. 

Emperor  r.  Jag ARDEO  Pande         ...  ...  ...  ...  ...       152 

S,  IQ^— Pouters  of  Judges  and  Magistrates  to  ques- 
tion witnesses — fww  to  be  ej-ircised, 

A  Judge  has,  no  doubt,  the  right  to  ask  any  question  within  limits  at  any  time, 
section  165  of  the  Evidence  Act  but  this  right  shouM  be  exercised  with  discretion. 
It  is  unfair  to  the  accusetl  to  anticipate  or  break  the  threa«l  of  cros*»-oxamination.  It  is 
not  the  province  of  the  Court  to  examine  the  witnesses,  unlet's  the  plea<lers  on  either  » 

8i<le  have  omittal  to  put  some  material  question  or  questions  :  antl  the  Court  should, 
as  a  general  rule  leave  the  witnesses  to  the  pleaders  to  be  dealt  with  as  laid  down  in 
section  131  of  the  Act. 

Nga  Saw  f  Emperor  And  Noa  Po  On  r.  Emperor        ...  ...  ...         133 

Exa^fftl  inaction  of  occuseA — yature  ofquf'stions  to  he  put  to  accused  to  ej^plain  anij 
circumjftances  appearing  in  the  eridence  agaifist  him. 

The  nature  of  the  question  which  may  be  put  to  an  accused  iierson  in  his  examina- 
tion is  clearly  indicatetl  in  section  342  of  the  Criminal  Procedure  Code  namely  to  explain 
any  circumstances  appearing  in  the  evidence  against  him. 

Nga  Te  r.  Emperor       ...  ...  ...  ...  ...  ...         227 

of  female  witnejue*  at  their  own  houses. 

It  is  an  unusual  course  that  the  Police  shouhl  take  a  number  of  women  away  from 
their  village  to  the  Police  station  on  the  pretext  tliat  they  wished  to  examine  them. 
The  examination  of  the  women  might  have  been  conductcil  at  their  own  house  rather 
than  at  the  Police  station. 

Haladhar  Bhumij  r,  Sub-Inspector  of  PoLics  ...  ...  ...  51 

Excise  Act  [XII  of  18%],  8.  3  (1)  (n).    .S<v  Excise  Act,  s.  33  (2)       ...  ...  505 

88.  30  (2)  and  3(1)  (n). 

Prohihitii)n  ngainst  jMissession  of  spirits  and  liquor  in  excess  of  sfmijied  quan*i- 
tm  not  applicable  to  possession  for  pri  rate  use— meaning  of  wjrds  '^  pri  rate  u^e''— an 
allegation  of  accused  thut  foreign  sinrit  or  foreign  fermented  liquor  in  his  potsesion  is 
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Excise  Act  [xn  of  mrr.  ss.  30  (2)  and  3(1)  (n)--eoutiuu«L 

for  kis  prirti'e  Hue  and  m^  far  saU — onus  oh  pnm^rutiom  to  ukmc  that  he  hta  It  for  mU — 
merf  poiuiegsiofi  im  exce»M  of  •pacified  qHtntitie*  «//  $M,^rifnt  for  roMrirtioH, 

Sub-Hct^tion  2  of  section  30  of  the  Excinc  Act  enact**  tliat  the  prohibition  against 
ptMM'ttKion  of  any  quantity  in  excciw  of  npcjifietl  <|uautities  of  spirib*  ami  liquor  <locs 
not  extend  to  the  p  >^>^ion  of  foreijjn  spirits  or  foreign  fermentol  liquor,  purchaeeil 
by  a  |»er>*on  fc»r  his  private  u  e  ami  not  for  tale. 

The  wonh*  "  private  u«e "  are  m»t  coufiucil  to  the  meaning  of  penwnal  con- 
tfumptioii. 

If  an  accu8e<l  alleges  that  any  foreign  spirit  or  any  foreign  fermental  liquor 
in  hi8  iK'jw'tiHion  is  for  hiw  private  use  ami  not  for  tale,  it  is  for  the  prosecution  to  show 
that  he  hai«  it  for  Hale. 

Mere  |)0!*»«CM*ion  of  qnantiticM  in  cxceKA  of  tho«  specified  in  dam^e  («)  of  sub-section 
1  of  section  3  o!  the  Act  is  m)t  Mifficietit  t4)  justify  a  ctmvictimi. 

There  was  m)  eviileiioc  in  thin  cane  rebutting  the  accuneirs  allegation  that  the 
liquor  luwl  been  {Hircliaiiid  for  use  at  a  ceremonial  fea^t. 

EmPEBOB  r,  LiPYIN  ...  ...  ...  ...  ...  ...  505 

S.45. 

Tapping  a  tari  tree,  or  leaving  sweet  tari,  to  fermtiit,  is  not  uiauu£Acturing  tari. 

EmPEBOB  r.  Ml  ThIT       ...  ...  ...  ...  ...  ...  470 


S.52. 


In  section  52  of  the  Excise  Act,  18tM>,   the   wonls  '*  Any   |>er8on   who  brcakii 

any  condition  of  a  license  granted  umler  this  Act  "  refer  only  to  the  actual  license- 
holder.  Where  the  lioen»e-hoi<ier  <leputes  a  servant  to  manage  a  retail  liquor-shoi», 
the  former  is  punishable  for  any  breach  of  a  cowlition,  even  if  he  has  exprcasly 
forbidden  the  st'rvant  to  «lo  the  act  prohibite<l  by  the  wmlition.  The  test  of  the 
master's  liability  in  such  cases  is  whether  the  servant's  act  was  done  in  the  course  of 
management. 

EmPEBOB  r.  RUSTOMJI  Pestomji     ...  ...  ...  ...  ...  6.>9 

Expert  Evidence  f^  to  haMdicntiM^,    Srr  Penal  Code.  s.  405         ...  ...  353 

Extradition.     N-*  Oiminal  Pr«»ce<lure  Ctxlc, «.  2.53  ...  ...  ...  211 

Extradition  Act  [XV  of  ll>')3],  SS.  7,  IS-OiMiitnl  Procedttre  Codr,  r Art 
V  of  tSOS ),  Jt.  S4  n  )  -Prrlimiitiry  iH/Miry  by  British  Ma ji  at  rate—  Warrant  htj  the 
Political  Agent— High  CoHrt.  jnrigdirthn^  of 

Peb  RrssELL.  J. -In  all  case*  wh?re  inquiries  arc  heUl  by  Magistrates  with  a  view 
of  extraditing  accuscl  |K?rso:H  it  would  b2  desirable  that  they  shouhl,  if  po^ible,  be 
present  thereat. 

Section  15  of  the  Indian  Extra^lition  Act  ousts  the  juris«liction  of  the  High  Court 
to  inquire  into  the  propriety  of  the  warrant,  but  leaves  oi)en  the  question  of  the  High 
Court's  |>ower  to  interfere  with  a  Magistrate's  action,  if  it  was  proval  that  such 
action  was  consequent  up>n  a  warrant  issucti  by  a  Political  Agent  which  was  plainly 
illegal. 

Peb  Aston,  J.  -There  is  no  provision  in  the  Indian  Extradition  Act  or  in  the  C.vle 
of  Criminal  Procc  hire  or  in  any  other  law.  miking  an  in  ]uiry  by  a  competent  British 
Court  in  British  Imlia  into  the  truth  of  the  accusation,  whether  inthe  presence  of  the 
accused  or  <»therwise,  a  condition  precedent  to  the  issue  ami  execution  of  the  warrant  of 
a  Political  Agent  umler  s.  7  of  the  Indian  Extra<lition  Act. 

Empkbob  r.  Hlseinally  Niazallt  ...  ...  ...  ...  439 

s.  1.5.     ,S^  Extradition  Act,  s.  7    ...  ...  439 


WB,CtOry—^^.ff**'tfioH  of  in  the  Indian  Factories  Ad,  1S8L  explained. 

Local  Govebnment  r.  Oovind  Rao  Deshmukh  ...  ...  ...         619 

Factories  Act  [XV  of  1881],  8.  15  CD  (e) -^litHiger  residing  on  the  pre- 
inisejf — Occupier — Factory. 

The  manager  of  a  factory,  who  resides  in  a  part  of  the  prcmisi?-;  in  which  the  factory 
is,  is  not  an  occui>ier  of  the  factory  within  the  meaning  of  the  Imlian  Factories  Act, 
1881 

EMPEBOB  r.  RaMPBATA?  MaGNIUAM  ...  ...  ...  ...  428 

False  evidence*  proif^cui  mfor  yirutj,  iflegaL     Sv?  Criminal  Procedure  Cotle, 
s.  133  ...  ...  ..,  ^  ,,,  ,,  ...  575 
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SS«  3  Stnd   6 — OfmmoH  gaming  house — Pre- 


8Sa    4f   S|    S  —Common   gaming    home — Eci- 


■  Sa  17 — Appeal  lies  from  order  requiring  secnrifg 


(      Xliii      ) 

GambllnfiT  Act  [in  of  lft(»7],  S.  I  —Common  gaming  house— Definition— Profit 
derired  from  odAs  infaroitr  of  the  hank. 

Held  that  a  house  was  none  the  less  a  "common  gaming  house"  within  the  meaning 
of  section  1  of  Act  No.  Ill  of  1867  because  the  profit  of  the  owner,  occupier  or  keejier  of 
the  house  was  derivetl,  not  from  paymcntii  mmle  for  the  use  of  the  house  or  the  instru- 
ments of  gaming,  but  from  the  game  itself,  by  reason  of  the  o(l<ls  being  ahvays  in  favour 
of  the  bank. 

Empsrob  r.  Abdul  Sattab  ...  ...  ...  ...  ...         245 


sumption — Search  wan'ant — Imperfect  description  of  house  to  he  searched, 

A  warrant  was  issued  under  Act  No.  Ill  of  1867  for  the  search  of  '*  house  No.  169 
belonging  to  Jhunni  Bakkal,  mohalla  Baniapara. ''  The  house  in  fact  searched  was  a 
house  in  the  occupation  of  Jhunni  Bakkal,  bearing  No  161),  but  in  mohalla  Shahnathan. 
But  Shahnathan  and  Baniai)ara  were  adjoining  mohallas,  and  in  mohalla  Baniapara 
there  was  no  No.  169.  There  was  further  evidence  to  show  that  the  house  which  was 
seai-chetl  untler  this  warrant  was  the  house  concerning  which  information  had  been  given 
and  the  house  which  the  police  intende<l  to  search.  Jleld  that  the  wrong  connotation 
given  to  the  house,  namely,  that  it  was  a  house  in  mohalla  Baniai>ara.  was  merely  a 
misdescription  which  did  not  vitiate  the  warrant  nor  i)revent  the  presumption  i  rovidal 
for  by  section  6  of  the  Act  from  arising. 

Empebob  r.  Abdul  Sattab  ...  ...  ...  ...  ...         243 


dence — "  Credible  informationy 

Held  that  when  a  house  is  searchetl  by  the  Police  on  information  that  it  is  a  com- 
mon gaming  hou?e,  the  finding  of  instruments  of  gaming  will  be  ailmissible  evidence 
that  the  house  is  use<l  as  a  common  gaming  house  notwithstanding  that  the  warrant 
under  which  the  search  is  conducted  is  <lefectivc,  though  the  finding  of  such  articles  may 
not  be  evidence  to  the  extent  mentioned  in  section  6  of  Act  No.  Ill  of  1867. 

Held  also  that  the  words  '•  credible  information  "  as  used  in  section  5  of  Act  No.  Ill 
of  1867  have  not  the  same  meaning' as  *' credible  evidence."  Tha  "credible  infor- 
mation "  there  mentioned  need  not  be  in  writing. 

Empebob  r.  Abdus  Samad  ...  ...  ...  ...  ...         806 

8.  5.     See  Gambling  Act,  s.  4  ...         .  „  . ...  806 

8.  6.     See 8.  3  ...  ...  243 

8. 6.     See 8.  4  ...  ...  806 

8a  13 — Gambling — Public  place,  meaning  of 


A  public  place  must  be  taken  to  mean  a  ])lace  appropriated  to  the  use  of  the  public. 

The  land  belonging  to  a  private  iMirson,  though  the  public  may  liave  access  to  it 
without  interference,  is  not  a  public  place  within  the  meaning  of  s.  13  of  the  Gambling  '  - 
Act. 

Empebob  r.  Fajja         ...  ...  ...  ...  ...  ...  46 


passe4  icith  reference  to. 

An  onler  reiuiring  security  from  a  person  concerning  whom  information  has  been 
receive*!  and  proceedings  taken  under  section  17  of  the  Gambling  Act  is  passal  under 
section  118,  Code  of  Criminal  Procalure,  anil  an  appeal  therefore  lies  against  the  onler 
in  the  manner  provided  by  sect'on  406  of  the  Code  of  Criminal  Procedure. 

Tet  Pya  r.  Empebob     ...              ...              ...              ...  ...  ...         378 

[Bombay].    *S<»<?  Bombay  Gambling  Act  ...  ...  ...    26,  2."j2 

- — > [Burma].    See  Burma  Gambling  Act       ...  ...  ...  319,  824 

*f?  Act  XXI  of  1857                ...                ...  ...  ...          185 


General  Clauses  Act  r^»f  I ^^7].  S.  3f   Cl.    (S2)~Criminal  Procedure 
Code  (Act  Vof]S9SJ,s.  164--Thumb-marh— Signature. 
Where  an  accus?<i  perFon  is  able  to  write  his  name,  his  thumb-mark  is  not  a  signature 
within  the  meaning  of  s.  3,  Cl.  (.'>2)  of  the  General  Clauses  Act  or  s.  161  of  the  Criminal 
Procc<lure  Ctxle. 

Sadai^anda  Pal  r.  Empebob         ...  ...  ...  ...  ...         405 

Hiflfh  COUrtf  Jurisdiction  of,    Sf^e  Indian  Extradition  Act,  ss.  7,  15   ...  ...  489 

power  of.    See  Criminal  Procedure  Code,  s.  145  cl.  (1)  ...  .    ...  637 

■ power  of  revision^    .SIp^  Penftl  Cotle,  s.  190    .,.  „•  •«•         436 
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rndlan  Forest  Act  [ vii  of  i878],  ss.  28, 29, 32, 34-iw«^4W/«ri^- 

Accu'ted  wa«  oonvi  'tc*!  of  cuttinp  tre^^s  resprretl  in  a  protecteil  forest  nncler  a.  29  (rf) 
of  \\w  Indian  Forest  Act  : 

//W</,  acquit  tin);  the  aooui»e«l.  that  a  prntorte  1  forest  may  be  notifietl  either  nwler  s. 
2K  or  34.  but  the  |M»werH  uiulcr  both  these  H2ction*«  are  restrictal  to  land  which  are 
fon*st  <ir  waMte  laiMK  Whatever  liabitity  the  aceuse<l  mij^fat  have  in  reganl  to  the  pro- 
viftirmK  of  any  other  law,  he  ooulil  not  be  convictel  under  «.  32  (a)  of  the  Act  for  the 
land,  which  formed  part  of  a  wirvey  No.  in  an  occu|)antV  holding  ami  was  assses-^ed,  was 
not  »'hown  to  Ih?  witnin  the  cla»*  «»f  UihIm  to  which  the  powers  of  Government  under 
t*.  28,  29  ami  34  of  the  Forest  Act  appliwl. 

EMPKBOK  r.  SHE8HOIRIRAO  VlTHALRAO 

B.  29. 

8.  32. 

8.  34. 


P««e. 


/ftr  Indian  Forest  Act,  8.  28 

Se^ 8.  28 

Sf^ 8.  28 


Information. 

Uri^  tH/itrmathn  i»{i*nMident  with  later  pro^rution  tiory — *urk  i McomMt^enrtf  a 
Myeah  feature  where  prtmemtUm  hn»ed  on  eircMmstantlal  eridetire. 

The  incon»*i^tenry  of  the  tin«t  information  to  the  Police  with  the  later  proRceution 
Htory  18  a  very  weak  feature  of  a  caw  which  *le|>emU»  entirely  on  circumstantial  evidence. 

NAZIE  JHABUDAB  r.  RmPEBOR 

to  police.     See  Penal  Cule.  s.  211 

Interpretation  of  statutes.     >>'^  N.  W.  p.  ami  Oudh  Municipalities  Act. 

H".  87,  3 

Joinder  of  charges. 


SreCr.  P.  C,  S8.  ll)9,  110 

See 88.215,233 

See 8.  222 

See 8.  233 

See 8.  233 


-of  thief  and  reeeicer  of  utolen  property.    See  Cr.  P.  C, 


See  Cr.  P.  C,  s.  233 


8.  239 

Joint  trlal-ZvA/a/zYy//.   ^  cr.  p.  c.  8. 232 

■ and  conrirtioH  of  nffcral  occulted  for  one  offence. 

ofacnued.     ^Sl'^*  Cr.  P.  C,  8.  233      ... 

See  Cr.  P.  C,  8.  233      ... 

• S-Y 8.239      ... 

Judfife,  meanimf  of 

The  .ludj?e,  who  may  make  a  reference  under  section  807,  Criminal  Procedure  Code, 
must  be  one  who  helil  the  trial  and  heartl  the  evidence,  and  not  the  officer  who  succeeds 
him  a8  Jutlge. 

Emperob  r.  DiL  MoHAMED  Sheikh 

QHPMtioning  Jvrtf.     See  Cr.  P.  C,  88.  303,  107 

Judfifment— ^^t'w/'**^*^/.    .W  Practice 

Judicial  Proceeding.   See  Cr.  p.  c,  s.  4  (m) 

Se^ 8.  476 

Jurisdiction  of  arU  C^nti  to  direct  prosecvtion.    See  Cr.  P.  C,  8.  476 

iS^^Cr.  P.  C,  8.  145  8ub-8ec.  I... 

See 8.  145cl.  (3) 

See s.  145cl.  (1)       ... 

of  Ciril  Court.     See  Cr.  P.  C,  s,  488 


J  U  ry  —  '^fifdi  red  ion 


Sre  Cr.  P.  C,  s.  297 

_  s.*e 8.  298 

See  Penal  Code,  s.  361 


KIdnappinff. 

Land  Registration  Act  [Vii  of  i876,  Ben^i],  ss.  52.  53,  S4-/Vj«i 

Cod?  (Art  A'LV  of  lSGO),ttii.  191,  193— CriiHiHttl  Procedure  Code  (Act  \  of  JS98J, 
«.  159— Whether  witness  hovnd  to  state  trn^h  in  proceeding  vnd^'  the  Lund  Registrar 
tion  Act  *^u  net  ion  to.prosecv'e. 
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386 
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454 
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347 
618 
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Land  Registration  Act  [vii  of  isre,  Bengal],  ss.  52, 53*  84-oontd. 

In  a  proceeding  held  by  a  Sub- Deputy  Collector  under  sections  52   and  84,  of  the 
Land   Registration  Act  (VII  B.  C.  of  184(>)  a  witnem  is  bottml  to  state  the  truth.    And 
even  if  the  proceeding  be  not  consideral  a  judicial  proccctling^  within  the  meaning  of         C 
fliection   191,   I.  P.  C.  the  case  of  a  person  making  a  false  statement  would  fall  under  the 
second  part  of  Hcction  193  of  the  Penal  Code. 

Qucere — Whether  a  Sub-Deputy  Collector  in  proceedings  under  the  Land  Registm- 
tion  Act  was  a  "  Court"  within  the  meaning  of  section  195.  Criminal  Procedure  Code, 
anil  whether  the  proceeding  was  a  ''judicial  proceoiling"  within  the  meaning  of  section 
195.  Indian  Penal  Code. 

HiBAKAND  OJHA  r.  EMPEBOR  ...  ...  ...  ...  ...  L5 

—  8.  53.     Sec    Land   Registra- 
tion Act,  s.  52     ...                ...                ...                ...  ...  ...  ...  16 

.  84.    See    Land   Registra- 


tion Act,  s.  52     ...  ...  ..."  ...  ...  ...  ...  15 

Lower  Burma  L^nd  and  Revenue  Act  [ii  of  i87B],  ss.  7,  8 

and  19  and  Rule  52.     see  Bm-ma  Forests  Act,  s.  3  (7)  ...          824 

P- ,,^ — — r^T— T'-. s.  8.        See. 

Lower  Burma  Land  and  Revenue  Act,  8. 7             ...                ...                ...  ...          824 

s.  19.      See 


Lower  Burma  Land  and  Revenue  Act,  s.  7  .i.  ...  ...  ...  824 

MafifiStratey  weaning  of. 

The  words  "  a  Magistrate "  in  s.  449  of  the  Calcutta  Municipal   Act,  mean  any 
Magistrate  having  juris<liction  in  Calcutta  aud  include  a  Municipal  Magistrate. 

Sew  PbosadPodqau  r.  The  CoBPOBATioN  Of  Calcutta  ...  ...  1 

Poicer  of  Municijml — 71;  orfler  demolition  of  building  irrexjwciirfi  of 

it*  raltte. 

It  is  within  the  province  of  a  Magistrate  to  ordef  demolition  of  a  building  erected 
in  contravention  of  rule.-?,  irrespective  of  the  value  of  such  building. 

Sew  Pbosad  PoDDAR  r.  TnE  CoBPOBATioN  OF  Calcutta  ...  ...  1 

IJiitg  of — in  inflicting  small  *entenc.en. 

Magistrates  inflicting  small  sentences  should  be   most  careful   to  avoid  doing  an 
injury  that  cannot  be  repaired.  " 

Patandin  r.  Empbbob  ...  ...  ...  ...  ...  ...  19 

Asking  the  accused  to  give  a  list  of  defence  icitnesses.    See  Cr.   P. 

C,  8.  211  ...  ...  ...  ...  ...  ...  ....  601 

dulgi^,    iS^^  Cr.  P.  C,  8.  145       ...  ...  ...  ...       ,v572 

See s.  107       ...  ...  ...  ...  658 


-  Jurisdiction  of    See  Cr.  P.  C,  s.  191  ...  ...  ...  187 

$e4i s.  133  ...         '       ...  ...  349 


Poicer  of—Distrilvtion  of  w,^k.    See  Cr.  P.  C,  s.  18  ...  ...  770 

Maintenance.     Proceeding  for.     &e  Cr.  P.  C,  s.  488     ...  ...  ...  U 

■■ A  divorced  Muhammadau  wife  is  entitled  to  be  awarded  main- 
tenance during  the  period  of  her  iddat. 

Ghulam  RUKA  r.  NiAZ  Ali  ...  ...  ...  ...  ...  40 

of  a  wife.     6few  Cr.  P.  C,  8.  488  ...  ...  ...104,249 

,S^.'?  Cr.  P.  C,  s.  4  (h)  ...  ...  ...  ...  367 

See 8.488  ...  ...  ...  ...690,213 

Mischief.     iS^<?  Penal  C<Kle,  s.  42G    ...  ...  ...  ...  ...  801 

Motive.     6fe<?  Penal  Code,  8.  302         ...  ...  ...  ...  ...  359 

See 8.326         ...  ...  ...  ...  ...  687 

Motiveless  act — Murdei'. 

The  circumstance  of  an  act  being  apparently  motiveless  is  not  a  ground  from  which 
the  existence  of  a  powerful  and  irresistible  influence  or  homicidal  tendency  can  be  safely 
inferred.    Motives  exist,  unknowMi  and  innumerable,  which  might  prompt  the  act. 

SOBHA  r.  Empebob  ...  ...  ...  ...  ...  ...  714 

Municipalities  Act  [l  of  1900],  S.  IS7— Cattle  trespass-^'JWspass  to  land. 

Thescopcof  section  107,  Act  I  of  1900,  is  clearly  to  prevent  danger,  alarm,  or 
annoyance  to  any  per-»on.  To  rea<l  it  as  applying  to  injury  to  land  is  a  gross  misinter- 
pretation. 

Pata^in  r.  E-.PEBOB    ....  ...  ...  ...  •..  ...  19 
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Municipality.     ^^  Panjab  ManiniAl  Act.  «.  2«  ...  ...  ...  371 

/iv n.  169  ...  ...  ...  7«a 

Northern  Indian  Canal  and  Dralnajre  Act  :viii  of  1^73:.  »w  4a. 

Sff  Knrnl  O.kf. ».  \m         ...  ...  ...  ...  ...  ...  183 

.S^  PenaJ  i'ole.  «.  1H6  ...  ...  ...  ...  ...  ...  1«3 

N.-W.  P.  &  Oudh  Land  Revenue  Act  [in  «r  i9or.  ss.  46  and 

5St  ft*f^*   ttt   h^  jtntrHl   in  order  tojuMifif  m  nmrici'nm  under — Imdimm  Pemml  Code, 

u.  m  and  in. 

The  z-fniiitlan  (rf  r<'rtiiii  vilUire  were  conricted  under  f«cticn  167  of  the  ImHan 
Penal  (%Hie  ffir  rxit  haririfr  funii«*hoil  to  the  patirari:  prefiariDf?  the Ja m a bandU,  the 
jiartirulap*  relatiriK  to  the  c*iiluUMVtii<*nt  of  rents  of  certjun  tcnant-i.  The  oooviotioQ 
wa*  arrivt-*!  at  un«l«'r  wvtion  46  of  X.-W.  P.  k  Ow\h  Land  Keren oc  Act,  III  uf  liMil, 
r«»l  with  the  aUiTc  •-*■<■  t  on  : 

I/eid,  tliat  in  onltT  to  jiuitifj  a  conviction  umler  »ection  46  of  X.-W.  P.  k  Oodh 
Latui  Kevenue  Act.  Ill  of  liKil.  reati  with  nection  176  of  the  Indian  Penal  Code,  <lefinite 
factn  muHt  b<>  provf^l.  It  mu»t  be  proved  that  a  particular  Patwari  or  Kannn^iu  aitkeil 
a  (Mirtirular  z4iniiMlar  for  information  and  that  that  information  was  either  refuseil  tw 
when  >ni'en  wa^  faW.  l^ulei«  a  rty]uihition  to  furnish  information  in  mailc  antl  the  in- 
formation i«  refunetl  or,  if  funmhed,  i»*  found  to  he  faliv,  no  conviction  can  be  snstainal. 
It  in  no  offence  on  the  part  r>f  the  semiudar  merely  to  abstain  from  going  to  the  pattcari 
in  onier  to  mention  t  >  him  that  the  rent  of  a  tenant  or  tenants  ban  been  enhaiioe<i 

EMPEBOR  r.  JaKKI  KIHOH  ...  ...  ...  ...  ...  9l*7 

. s.5o.     i^X.-W. 

p.  ami  Oudh  L-iihl  Revenue  Act,  ».  46  ...  ...  ...  ...  ...  3i»7 

— Municipalities  Act  [i  c>f  i»w].  8. 3.  s^  x.-w.  p. 

ami  Omih  Municipaliti.fi  Act,  «.  H7       ...  ...  ...  ...  ...  793 

S.     69     (2)- 

Offtnrr  nndrr  Sited  at  AH. 

Where  an  offence  is  an  offence  umler  a  Special  Act,  the  guilt  of  the  accu^ctl  ought 
to  lx»  *.trictly  prove«l. 

Abdul  (Ihaxi  r.  Emperob  ...  ...  ...  ...  ...       552 

SS.  87,  3--V»- 

Htvipal  Hoard  -lijfe'lawi  -  Interprftathm  h/  Stat wt fit. 

Where  a  rul"  framwl  by  a  Munici|Mil  Boanl  forbaile  the  "  erection  or  re-erection  of 
any  building*'  in  the  civil  Htatiou  ex^'cpt  with  the  previous  sanction  of  the  Boanl,  it  was 
held  that  Hu  -h  prohibition  could  not  apply  to  the  inclosing  by  means  of  a  canvas  screen 
of  a  certain  space  at  1  joining  a  housi'. 

Kamta  Xath  r.  The  Municipal  Board  Op  Allahabad  ...  ...         793 


S.  147 -Bmild^ 


ififf  erected  without  Mauction-—  Second  protecution. 

One  //.  1).  built  a  wall  without  the  permission  of  the  Municipality  where  the  house 
was  situate.  //.  J)  was  therefore  prosecuted  under  s.  87  of  Act  I  of  1900  (the  Munici- 
|>alitics  Act)  and  convictcnl.  He  was  sentence*!  to  \^y  a  fin?  of  Rs.  2<»,  but  the  Magi<«- 
tratL*  tryinfr  the  ca'*c  tlid  not  impos^^  a  recurring  fine.  During  the  penilencj  of  the^c 
jiroctH** lings  the  houst?  was  transferre<l  bj  //.  J)  to  a  minor  of  whom  S.  1)  the  applicant 
was  the  guarilian.  After  a  termination  of  the  above  proceedings,  the  Municijial  Btnnl 
again  bnlgetl  a  frcnh  notice  ami  onleretl  the  applicant  to  pull  down  the  wall.  On  a  dis- 
oU'ilicnce  of  the  notice  the  guanlian  was  prosscutetl  and  convicted. 

Held,  that  in  face  of  the  previous  conviction  no  subsequent  conviction  of  the  appli- 
cant was   pcrniiHKible.     The  maxim  of  '  nemo  debet  bh  re^ari  was  applial. 

Sridhab  r.  Empebor     ...  ...  ...  ...  ...  ...  sn 

Tenancy  Act  [ii  of  looi],  Chapter  IX,  s.  134-iW/w«r. 


weut  of  Male  by  Ameen  —iJisfraint. 

A  sale  held  under  the  provisions  of  Chapter  IX,  N.  W.  P.  Tenancy  Act,  cannot  be 
IKistponed  on  the  ground  that  there  are  no  bitlders.  Nor  does  the  kiw  authorise  an 
a<ljournment  of  the  sale  b3yond  the  next  day  or  the  next  market  day.  The  only  section 
which  provides  for  a  post|)onement  is  section  134,  and  it  requires  an  application  by  the 
defaulter.  It  is  the  duty  of  the  distrainer  to  see  that  bidders  are  present  at  a  sale,  and 
if  none,  are  present  (jtewble)  the  distraint  falls  through. 

TaRA  SINOH  r.  EifPEBOR 


90 
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Notice.     .S^€  Cr.  p.  C,  s.  422  ...  ...  ...  06 

iSptf  Bombay  City  Police  Act,  ss.  28,  12y  ...  ...  ...  95 

See  Bombay  Regulation,  s.  27  ...  ...  ...  ...  433 

net  jmbltJihed  localltj— Jurisdiction.    See  Cr.  P.  C,  s.  145  els.  (3)  and  (4)  ...  SOU 

\ — of  application  for  sanction  to  pi'oseeute,    *Sip«  Cr.  P.  C,  s.  195    ...  ...  598 

w  rrquisitimi  to  remore  a  wall  or  priry.    See  Bengal  Municipal  Act,  s.  2U2  G13 

on  spoty  omission  to  issue.    See  Cr.  P.  C,  8.  145  cl.  (.S)  ...  ...  018 

to  accused.    See  Cr.  P.  C,  s.  123  sub-sec.  2  •  ...  ...  ...  730 

Ofi\f\\Of\  formed  hy  icitncsses  not  evidsnce — Witnesses  bound  to  conjine  their  evidence 
to  facts  observed. 
A  witness  is  bound  to  state  what  he  saw  and  not  what  he   thought.    The  evitlence 
should  be  confined  to  the  facts  observed.    An  opinion  formal  by  a  witness  is  not  evi- 
dence. 

Muni  SoNAE  r.  Emperor  ...  ...  ...  ...  ...         170 

Opium  Act  [I  of  1878],  S.  9,  Cl.  XD— Possession  of  opium— Posspsicion  of  a 
Ilailway  Receipt  for  a  parcel^  containiny  opium ^  with  knowledye  of  its  contents. 
Where  the  conduct  of  the  consignee  of  an  undelivered  parcel,  containing  opium, 
showed  that  he  was  aware  of  the  contents  of  the  parcel  and  that  it  was  sent  to  him  with 
his  full  knowleilge  :  Held  that  the  po«s«2ssion  of  a  Railway  receipt  under  these  circum- 
stances must  be  taken  as  possession  of  the  opium  within  the  meaning  of  section  9,  cl.  (c) 
of  the  Opium  Act. 

Kasi  Nath  Bania  r.  Emperor      ...  ...  ...  ...  ...         417 

Sa  ^—Itnles  under — Opium.    Possession  of— Joint  posses- 
sion of  several  i)ersons. 
The  accusetl  was  charged  for  being  in  possession  of  II4  toUu  of  opium  and  acquittal 
on  the  ground  that  there  were  other  members  of  his  family  who  took  opium. 

Heldy  that  the  onler  of  ac'iuittal  was  wrong  for  there  was  no  proof  that  the  accusal 
was  in  possession  of  the  opium  on  behalf  of  other  members  of  the  family. 

Emperor  r.  Buta  Singh  ...  ...  ...         713 

Party  to  a  proceed ing*  ^^der  s.  ISS,  Cr.  p.  C,  whether  an  accused— Oath, 
examination  on,  of  such  jf^rson.    <S^»/?  Cr.  P.  C,  s.  133  ...  ...  ...  575 

Penal  Code  [xlv  of  isoo],  ss.  21  cl.  (9)  and  \S\-PMic  Servant, 

whether  a  clerk  to  a  Suh-Registi'ar  is — Uleyal  Gratification — Registration  Act  (II  of 
1877 ),ss.  (?,  7,  10,  II,  12,  13,  14,  69,  84. 

A  clerk  or  a  mohafir  appointed  by  a  Sub-Registrar  and  paid  out  of  an  allowance 
given  to  the  Sul>- Registrar  calculated  on  the  number  of  documents  registeretl  is  not  a 
*  public  servant'  within  the  meaning  of  cl.  (9),  of  s.  21  of  the  Penal  Code. 

Bhagwati  Sahai  r.  Emperor       ...  ...  ...  ...  ...         512 

■ s.  25.    See  Penal  Cale,  s.  415  ...  ...  388 

s.  59. 


A  sentence  of  transportation  for  seven  years  in  lieu  of   two  sentences  of  impriHon- 
ment  amounting  when  combined,  to  seven  years  is  not  legal. 

Nqa  Meik  v.  Emperor  ...  ...  ...  ...  ...  ...         473 

8S.  7  1 1  ^1— Distinct  offences. 


The  accused  who  was  a  guard  in  charge  of  a  goods  train,  ntole  almoiiils  an<l  wal- 
nuts belonging  to  seimrate  owners  and  contained  in  separate  bags  loadal  in  a  truck  in 
the  train  and  was  convicted  on  two  separate  counts  of  {Stealing. 

Held,  that  the  accused  committed  only  one  offence  and  his  conviction  on  one  of  the 
counts  must  be  set  aside. 

Har  Dial  r.  Emperor  ...  ...  ...  ..  -.  —         708 

. S.  T^— Criminal  Procedure  Code,  ss.  32,  34^  665— 

Whipping  Act,  ss.  3,  4. 

The  Indian  Penal  Code  cannot  as  such  be  in  force  in  a  Feudatory  State.  Where 
any  such  State  enforces  as  its  own  law  provisions  identical  with  those  of  the  Indian 
Penal  Code,  a  previous  conviction  suffcrctl  in  that  State  under  onz  of  those  provisions 
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Penal  Code  [xj.v  uf  ihouj.  s.  75-contiiiuea. 

may  b*  takoii  into  arcount  by  a  Ifa^Htratc  in  HriHHh  Imlia  when  awarding  punish- 
ment under  the  linlian  Penal  Cixle.  But  the  acnteuce  paired  most  not  differ  in  kind 
fntm  what  in  ])ermittal  by  the  nection  applicable  to  the  offence  or  exceeil  the  limitis 
im|>oHcd  by  that  ncotion  and  by  Kjction  32  (or  section  34),  C«le  of  Criminal  Procedure. 
In  Kuch  a  caw  it  wonlil  be  ille>ral  to  apply  section  75,  Imlian  Penal  Code,  or  section  3 
or  4  of  the  Whipping  Act,  or  section  565,  Cctle  of  Criminal  Ppooeihire,  upon  the 
»tren)^h  of  the  foreign  conviction. 

(JHAiiTA  TeLI  r.  EMPBBOR  ...  ...  ...  ...  ...  749 

. 3*  9D« 


Section  9.'),  Iinlian  Penal  Coile,  ha»  m*  application  where  the  act  charged 
againttt  the  accuneil  |>erson  amounts  to  an  offence  irrewpectively  of  whether  he  thereby 
cauho«l,  intemle*!  to  caune  or  knew  himself  to  be  likely  to  cause  harm-  ^.  jr..  when  the 
accuKo«l  waH  in  a  state  of  intoxication  at  a  railway-station  (section  120  (a),  Indian 
Kailways  Act,  \m>). 

Empebor  r.  John  Scott  ...  ...  ...  7:ii 

H.  07.     .S^  Penal  Coile.  s.  71...  ...  ...  70t* 

SS«  99f  147—Ii*{ffti  of  prirat^  defenre—Pidice 


ejrfCMting  a  MagiKtrat/*  ordfr  mit  iftridltf  lawful — Criminal  Procedure  f\tde  (Act   \ 

if  1  SOS  j,M.  1 46— Attach ment  of  cntp$, 
WheR'  a  Magi^itrate.  acting  uwler  section  Ho.  Cr.  P.  C,  c»rdered  the  Police  to 
take  charge  of  certain  disputetl  crojm  and  the  head  constable  and  his  party  going  to  the 
si»ot  simply  anuouu(x*tl  the  onlers  they  ha<l  receive«l ;  but  the  aecuseil  having  recour.-*e 
to  armed  violence  seized  several  men  of  the  Police  iJarty  and  carrioil  them  off  into 
confinement. 

Held  that  the  action  of  the  accused  was  intemletl  to  be  violently  aggressive  and  not 
merely  self-protective. 

Bhola  Mahto  r.  Emperor  ...  ...  ...  ...  ...  13 

K  99,      See  Penal  Co<le.  s.  415  ...  ...  126 

' s.  109.     See s.  326  ...  ...  587 

SS.  I  I4f   199«  466— /Vn/^^y  of  pnhlic   regh- 

ter—Fal»e   DeclanitioH     Ahetmemt~Jurg—Mi*directio*—Makomedan    Beigigtrar   1/ 
Marriages  if  bound  or  authoriaed  to  receire  Statement  of  permn  in  eridence. 

Where  some  person  |>ersonate<l  P.  S.  before  the  Mahomedan  Registrar  of  Marriages 
ami  thuK  obtained  the  registration  of  P.  8*s  divorce  from  his  wife  and  the  appellant 
told  the  Regibtrar  that  the  man  before  him  was  P.  S.  : 

Held  That  as  neither  umler  Act  I  of  1876  nor  under  any  other  Taw  was  the 
Mahonio<lan  Registrar  of  Marriages  bouml  or  authorised  to  receive  the  statement  of  any 
piTson  in  evidence.  Section  199.  1  P.  C.  did  not  apply  to  the  case  ;  though  Section  466 
was  applicable. 

If  eld  further,— (\)Ths^f  whether  the  Appellant  was  guilty  of  abetment  would 
deiKind  cliietiy  on  whether  he  knew  that  the  man  personated  was  not  P.  S.  or  at  least 
hatl  no  kiiowlc«lgc  whether  he  was  or  not.  (2)  That  the  evidence  on  this  point  was 
fairly  put  to  the  Jury. 

Yasin  8u«ikh  f.  Emperor  ...  ...  ...  ...  ...  g 

s.  114.    .SW"  Penal  Code,  8.  21.';  ...  ...  534 

S.  1 24  A— Sedition. 


Under  s.  124  A  of  the  Intlian  Penal  Code,  as  it  now  stamls,  the  offence  of  sedition 
i.s  indci>endent  of  intcnHon. 

Ram  Nath  r.  Emperor  ...  ...  „  ..,  ^  ,  31 

S.  143. 

A  hca<lman  and  18  villagers  conductecl  a  funeral  procession  along  a  public  roail 
with  the  object  of  vindicating  their  right  to  use  the  roa«l,  ami  intending  to  resist 
obstruction.  It  was  not  prove<l  that  the  i)arty  was  armed,  but  some  of  its  members 
useil  threatening  language. 

Neld,—{hAt  the  use  of  threats  made  the  funeral  party  an  unlawful  assembly, 

NoA  Kyaw  Yauno  r.  Emperor      ..,  ...  ...  ...  ...         §32 
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Penal  Code  [xlv  of  i8m>]. ».  i44.   s^e  Peuai  Caie,  s.  188  ...  ..r  *  m 

s.  147.     tSee s.  99  ...  ...  13 

s.  147.     .Se^Cr.  P.  C,  s.  222...  ...  ...  275 


~       'j  Sb  160  —Police  ofh'cfir^^  power  to  requtre  attendance 

of  female  wltneintes—Eeaniin'itioH  of  femuU  w\tiie*st>4i  at  their.owu  houitei. 

It  is  an  unusual  course  that  t!ie  Police  should  take  a  number  of  women  away  from 
tlieir  village  to  tae  Police  Station  on  the  pretext  that  they  wishe.l  to  examine  them. 
The  examination  of  the  women  might  have  been  concUicte  I  at  their  own  houses  rather 
than  at  the  Police  Station. 

Halabhar  Bhumij  r.  SrB  LsMPECTOR  Of  Police 


8«  161 — Attempt  hff  a  public  iiereaid  to  obtain   an 


illegal  grati^fication  -Demand  of  \}miwv\  bg  a  aril  Chnrt  jteon 

Where  a  Civil  Court  pei>n  (lemaudel  Z>tfy/wW  as  a  motive  or  rewanl  for  serving 
Hummous  without  an  identifier  : 

^^W -That  the  i-eiuest  for  Z>//f'tf/v' constitute;!  an  attempt  to  obtain  an  illegal 
gratification  within  the  meaning  of  s.  Uil  of  the  Indiau  Penal  Co  le. 

Ratax  MoNi  Dey  r.  Empeeor         ...                ...                ...                ...  ...          201 

s.  161.    iS«*?  Penal  Code.  s.  21  el.  (9)       ...  ...          5t2 

s.  170.     Sue  K.-W.  P.  and  Oudh  Land  Revenue  Act, 

8.46  ...  ...  ...  ...  ...  ...  ...  3<)7 

— s.  177.     Sie  X.-W.  P.  and  Oudh  J/\nd   Revenue   Act, 

8.  46  ...  '  ...  ...  ...  ...  ...  ...  307 

;- S8.  I82f  21  l—Fulite  ckurge—Falte  information 

to  Police — Piittinctlon  betaken  offences  under  ss.  182  and  211,  Indian  Penal  Code, 

A  prosecution  for  a  falss  charge  may  be  undei*  section  182  or  section  211.  Indian 
Penal  Code  ;  but  if  the  false  charge  is  a  scriou.-?  oJia,  t'nc  graver  section  21 1  should  be 
applied. 

Emperor  r.  Sarada  Probad  Chatterjee      ...  ...  ...  ...         I7i 

s.  182.     See  Cr.  P.  C,  s.  517  ...  ...  273 

S.  182. 

^<«W— tliat  giving  false  answers  to  questions  put  by  a  Police  Odicer  iu  the  course 
of  investigation  of  a  cognizable  offence  is  not  punishable  under  section  182,  Penal  Code. 

Emperor  r.  Nga  AuN3  Po  ...  ...  ...  ...  ...         474 


■  8>  1 86  -  Warrant  of  attach  ment  illegal— Obitfrnc' 


S.  \BlS-Act  Xo.  VIII of  1 873  ( Xorthern  Indian 

Canal  and  Drainage  Act),  ,y*.  46,  47— Mode  of  collection  of  canal  dues— District, 

Whei-e  under  a  written  01      •  c,gned  by  a  Tahsildar  tlie  Naib  Nazir  was  directed  to 

realize  certain  cnnal  dues,  ami  Jr.  <>u  attempting  to  do  so  bv  attachment  and  sale  of  the 

defaulter's  property,  was  resisted  bv  the  owners  of  the  property,  it  was  held  that   the 

convict-oa  was  good.    The  Tahsildar's  onler,  though  not  of  a  formal  natui-e  was  sutti- 


T     ; S*   IS^  — Obstruction  to  sale  of  promrtg  bg  a  public 

sereant— Posting  of  placards  asserting  title. 

Where  during  the  sale  of  some  mznl  land  bv  an  Assistant  Commissioner,  the 
accused  posted  up  placards  asserting  title  to  the  land  and  warning  bidders  not  to  go  in 
for  it  :~  °  *=•  , 

77<*W-That  as  obstruction  must  be  physical,  the  conduct  of  th:  accused  did  not 
amount  to  an  obstruction  within  the  meaning  of  section  184,  Indian  Penal  Code. 

Emperor  r.  Gopal  Rat  ...  ...  ...  ...  ..,  44 

~~  8>  l&^—Sule  held  bg  lawful  authoritg  of  public 

To  justify  a  conviction  under  section  184,  Indian  Penal  Code,  the  lawful  authority 
of  a  public  servant  offering  a  property  for  sale  must  be  prove<l  by  the  prosecution. 
Tara  Singh  r.  Emperor 


IH) 


tion  to  execution  of  such  warrant. 

An  obstmction  to  the  execution  of  an  ille  jal  or  ultra  vires  warrant  of  attachment  is 
not  an  offence  under  section  186  of  the  Indian  Penal  Cotle. 

Emperor  v.  Himayat  Ali  ...  ...  ...  ...  ...  gi 

• s.  186.     See  Cr.  P.  C.  s.  476  ...  ...  UQ 
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After  an  application  for  jiartition  ha<l  btcn  prescMitetl  by  certain  co-sharers,  a 
secon<l  ai)plication  was  prescuttHl  by  a  pkwler  on  belialf  of  four  other  co-sharers  asking 
that  their  shares  sliouUl  be  p:irtitione<l  ami  forme;!  into  a  separate  jxatti.  The  applica- 
tion was  sij?no<l  by  the  pleader  only,  but  purportc<l  to  be  verifieil  by  the  four  co-tharei-s 
and  the  plca<ler's  vakalatiiama  authorirJnj?  hira  to  present  the  application  also  uurport- 
to  be  flgne-l   by  all  four.    An  a  matter  of  fact,  rme  of  the  eo--liarers  was  ifead  ami 


Page. 


Penal  Code  [xlv  <if  im*].  s«  186  iHmtinuui. 

cient  eTi«lenof  that  the  Naib  Xazir  was  a-nin;?  a>  a  pabli.*  »«crv.Mit  iti  the  dlschar^'  of 
hi*  doty.  /M4I  aUo  that  the  a{i|xMntment  of  lanibinlar^  d  v  imt  pre.-lude  the  Revenue 
authorities,  if  th"y  think  tit.  fr**ni  realizing  canal  due*  from  th_»  p.Twr.is  by  wh'jin  thj 
duo*  are  actually  payable. 

EMPEBOB  r.  ABDI'LLAU  ...  ...  ...  ...  ...  ...  lf<Z 

—  SS.   I86f  426     OhMttwi'wm  of  jmhfic  sfrntMf— 

Jiitrhirf. 

When  the  a-^cuHil.  aldr^'*Mv  of  a  rtviMorol  arti'le.  af i  t  taking  tlcJirery  of  the 
article  fr«»ni  a  INwt  Mant  -r.  tore  thi'  re  -cipt  given  for  tlu'  article  ainl  was  oavictol  of  an 
offence  umlcr  sei'ti«m  iwi  of  the  linlian  Penal  (.^wlc. 

h^id.  that  thf'  act  of  the  accused  wa*  m»t  calcuhitel  to  obstruct  the  Pt*st  Master 
In  the  discharge  of  h'**  public  functions  ami  the  convictitm  uwler  secti«»n  IHfi.  I.  P.  C. 
was  fHit  right  but  that  th.'  accuM.*  1  wa^t  guilty  of  an  offence  under  section  426  of  the 
Iiulian  Penal  C**  le.  for  the  tearing  «if  such  a  re  'eipt  cau'*3s  <Kmaf^;  to  the  |rjst  office, 
tliat  i^,  wrongful  1«»»^  to  it. 

EMPEROB  r.  St'KHA  SINGH  ...  ...  ...  ...  ...  242 

«.  \HH.     .Sv  Cr.  P.  C,  s.  144  ...  ...  ...  W* 

S.  188-  Crimiiutl  Pror^MfrCitdr^Art  V mf  iSi^  k 

«.  144  -JJiwledi^Mcr  to  ord^r  mit  dmly  itrommlgat^  hg  a    Mugittrut^—Crimi md    I'tu- 
hilittf. 

I)isi)b.'j|iencp  to  Magintrate's  order  not  da!y  pn>niiilgat.tl  ami  dirj?te»l  to  theaccusj*! 
In  writiiig  is  rwit  an  offence  under  KHtion  1HM/I.  P.  C. 

MrL  Raj  #•.  Empebob     ...  ...  ...  ...  ...  ...         7PJ 

S«   188— />'*J***^'^'''*'*  '*»  ordrr  fKiiuird  nitdfr  m.   144. 


Cr,  V.  C.—  Wunt  of  eridmre  that  disibfdifmre  trill  lllwlif  lend  to  a  breach  of  the  peace. 
Where  there  is  nc»  definite  evidence  on  the  re.'ord  to  slwiw  that   the  ili-Mibj^Uencc  to 
an  onler   un»ler   s.  144,  O.  P.  (\.  would  likely  cauM^  a  breach  of  the  p^ace,  a  cjnviction 
under  s.  IH?<,  I.  P.  C,  is  wnmg  and  cannot  be  su-^taine  1. 

Ram  Oopal  Daw  r.  Empebob         ...  ...  ...  ...  ...        rrio 

• -  S«  1 90 -  Fal»e  eridrure,  ffiriMff  -  Prottecnthn.  duhj 

of-FufK"  KttitemeHtu  Kmnrledije-Uhjh  f  oh rt.  potrcr  of  llerislon  Justice,  interest* 
of—Kridenre. 

In  a  charge,  under  sec.  193.  1.  P.  CmIc,  of  intentionally  giving  false   evidence   the 

prosei'Ution    is   b«»und   to   pn»vc  affirmatively   by  clear  and  ivj-^itive  evidence  that  the 

statement   ma«le  by  the  a'/cus'j  I  is  fal«<c  ami  was  made  by  hira  with  the  kuowlc  Igc  that 

it  was  false. 

In  thin  caHi'  the  c\  idence  having  faile  1  t  >  establish  tlut  the  High  Court,  as  a  Court 
of  revi-^ion,  intcrfcritl  in  the  intrre-.t^.  of  justice, 

Pbakahh  Chandba  Sabkab  r.  Emp^bcxr        ...  ...  ...  ...       450 

• 8S.  I9I9   \S3-'L'tHd  lietjiMtrtii'HH  AH    f  V U  of 

lS7a,  JicHfinlj,  M.  32,  .W,  ^4  (rimiHal  Pn*redttre  (\»de  r.\ct  V  of  Hmj.  ».  I9o~ 
II  hef/ter  ivitHexg  btnthd  to  xtatc  truth  in  proceeding  under  the  Land  UetjiMt ration  Act— 
tSanctioH  to  pn**ecMte. 

In  a  procee-liiig  held  by  n  Sub-IK-pulv  C'de-t  .r  untlcr  h?  ti  >ns  .'12  and  H4  of  the 
lAnd  Registrati  >n  Act  (VII  B.  C.  of  1870)  a  wit:ie-s  i<  Ixnuitl  to  slate  the  trutli.  And 
even  if  the  pro:eetliiig  b.' not  coiisi^lerwl  a  judicial  pr»ci'jding  within  tae  meaning  of 
section  191,  I,  P.  C..  the  cnsc  «)f  a  |K?i-son  makine  a  false  statement  would  fall  umler  the 
secon*l  |>art  of  se<-tion  19H  of  the  Penal  Ctsle. 

(^uwre  WhctlHT  a  S  ib Deputy  Collector  in  pitK-cwIings  under  the  Lan<l  Rcgistratimi 
Act,  was  a  "  Court  "  within  the  meaning  of  scvtion  ID."*,  Criminal  Pn)ce<lure  CVsle.  and 
whether  the  pnK»(H,Nling  was  a  "judicial  pro'e -ling  *'  within  th-  meaning  of  section 
ll»r>,  Indian  Penal  Code. 

HlBANAND  OJHA  r.  EmPKROB  ...  ...  ...  ...  15 


K.  urn.     See  Penal  (VhIc.  s.  liH  ...  ...  l."i 

8a  iS3 -y^ihrie/ifi if fj  fa Ue  eridencr    -Definition. 


Digiti; 


zed  by  Google 


(    H    ) 


PapfP. 


Penal  Code  [xlv  of  is«u)].  s.  1 9  3— contiiuic<i. 

his  nnmo  was  sij?ne<l,  l)oth  on  the  vakalatimma  and  in  tho  vcritic^tlon  of  the  applifiition 
l>y  his  hrotber  Ouno-ibi.  (Jancshi  was  tried  for  the  offenrc  of  fabricatinfr  falw  oviclonoc 
ill  rcRj»e<*t  of  both  dmnmionts;  be  w.a8ac(|uitted  a«  rt^ranls  the  vakalatnamn,  but  convict- 
ed I  as  lYganls  tbo  ajipbcation.  JleJd  that  undor  tbc  ciivumstanccs  the  conviction  conld 
not  >je  sustained  as  reganls  the  applioatim  either. 

Emperor  r.  G AN ESH I     ...  ...  ...  ...  ...  ...         lOu 


-8a  \^'3—Ftihrleatinfi  false  eridence — FaUe  ittiite' 


ment    made   in  the  recital  of  title  in  a  dtteunient — Statement  nut  admixxihle  in  evidence  ' 

afjainnt  perxonit  againxt  wh'Ute  interest  xuch  ntatement  i»  mad-e— Commitment^  qua*hiny  I 

of  -Code  of  Criminil  Pnwednre  (Act  V of  1S9SJ,  *.  216. 

A  i;)erson  does  not  commit  the  ofiFence  of  fabricatinj?  false  evidence  punishable 
niKler  s.  193,  Indian  Penal  Code  by  making  a  false  statement  in  the  recital  of  title 
to  property  in  a  document  when  such  statement  is  not  a'lmissible  in  evidence  against 
the  person  or  pcr.-oiis  against  whose  interest  such  statement  is  made. 

Commitment  was  c|uashed  in  this  ca'H?  on  th?  gi-.vand  that  the  facts  did  not  neces- 
sarily establish  tbc  offence  charged. 

Emperor  r,  Ch.\xdra  Kcmar  Missir  ...  ...  ...  ...         383 

s.  193.     Nr  Cr.  P.  C,  s.  133  ...  ...  ...  ",7.^, 

— -  s.  193.     S?c s.  1(51  ...  ...  ...  .590  ■ 


3^  I  QQ~^ (,' i ri nff  ffihe  eridence — Deposition  of  wit- 


ne-ii  not  recitrded  in  accordance  with  law  — Conriclion  for  perjury  HntttHtaitutble. 

To  sustain  a  conviction  for  perjury  the  deposition  of  the  witness  should  be  taken 
proi)erly  in  accortlance  with  law. 

Where  after  the  evidence  o*'  a  witness  batl  been  recor<le<l  his  deposition  was  read 
to  him  by  the  Court  Clerk  in  a  place  where  neither  the  Juilgci  nor  the  Vakils  were 
])rcsent : 

Held  -That  the  de|K>sit:on  not  being  pmi>erly  taken  in  aceor<lancc  with  Uw  conld 
not  br'  admitted  in  evitlence  and  t'le  a'^signnient  of  perjury  conld  not  ]>e  basoil  np(»:i 
it. 

Kamatchikathax  Chettv  r.  Emperor         ...  ...  ...  ...         7r»tJ 

s.  199.     ,sVv  Penal  Code,  s.  114  ...  ...  8 

8*  202 — Offence  of  intentional  omifoii  >n  to  tjire  in- 
formation of  offence  by  person  bound  to  inform  -What  my  xt  be  proved  to  numfain 
conviction  for. 

In  onler  that  t'.iere  miy  bo  a  conviction  under  section  202  of  the  Penal  Cotle  the 
accused  must  know  or  have  reason  t)  b?licve  th.xt  an  offence  of  which  he  is  badnd  to 
give  information  has  been  committed. 

Held  that,  even  on  the  facts  as  found  by  the  Additional  Sessions  Judge,  it  was 
not  shown  that  Po  On  knew  or  had  reason  to  believe  that  murder  hul  b:-en  committc*!. 
He  might  have  thought  it  very  probable,  but  the  section  requires  more  than  th:it. 

Nqa  Saw  r.  Emperor  and  Noa  Po  On  v.  Emperor         ...  ...  ...         133 

; 8a  21  I — Fal^ic  chnrfje  to  Police — Xece^ity  of  pro v* 

ing  that  there  was  no  just  or  lauf nl  y  round  for  svch  charye  -Communication  to  Police 
Oil  an'hority  of  others— Xo  iwrsonal  hnowledye  -Suspicion. 

The  petitioner  atldixissed  a  rur/a  (letter)  to  the  Police  in  which  he  did  not 
claim  any  personal  knowle<lge  of  the  facts,  but.  on  the  authority  of  information 
supplied  to  him  by  others,  state<l  that  a  certain  person  had  munlercd  a  woman. 

Jleld  That  unless  a  j>erson  making  a  charge  nn<ler  section  211,  Penal  Code,  ac- 
tually knows  that  there  is  no  just  or  lawful  ground  for  it,  he  is  not  guilty  of  the  offence 
and  cannot  properly  be  convicted  of  it.  The  prosecution  must.])i*ove  that  there  was 
no  just  or  lawful  gi-ound  for  the  chai*ge,  and  unless  this  is  jjroved  the  infoiTuer  must 
1)0  acfjuitted. 

Karim  Bakhsh  v.  Emperor  ...  ...  ...  ...  ...  67 

r^ -s.  211.     -Sf/- Penal  Code.  s.  182  ...  ...  171 

8.211.     iSV'r  ArtiiicM}rs  Act,  s.  2  ...  ...  314 

3^    211 — S:inction    to    pri}secute— Information     to 

J'olice. 

When  a  person  institutes  before  the  Police  criminal  procceilings  whicli,  on  enquiiy, 
are  found  to  have  no  justification,  if  he  makes  a  complaint  to  the  Magistrate  in  respect 
of  the  same  matter,  he  cannot  be  prosecutal  for  an  offence  under  s  211,  I.  P.  C,  unless- 
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Penal  Code  [xlv  c»r  im4Mij.  211    cHHitiniHii. 

he  baft  hiwl  an  onportonitj  of  provinff  tKe  truth  of  his  complaint  aimI  bis  complaim  hoB 
\teen  diwpiMed  of  by  the  Magistrate. 

JOGKKBRA  IJLh  M rKEBJER  r.  HaBU  BaLLABH  HOft  ...  ...  ...  «]3 

-— -  ^  ZlS-'^f^iffig  **f^»^^r/n»m  ^aUhmetd,  Sre 

N'litciMf              ...                 ...                 ...                 ...                 ...                 ...  ...  232 

_    _  _ —  **.  2iX  .  .^-r  i^T.  r.  C.  <.  1W>  (I )  (b)  ana  (O  ...  322 

H.  22.-,  A.     .Sv  Cr.  P.  C.  r.  IDO  (I)  (b)  and  (c)  ...  322 

f^fiiifif  of  tnirtiiitt     Ciril  Prore^Mrr  ^W/»,  «*.  ^^.  77^. 

All  AHMJHtAnt  rc»IUvt«>r  xnsw^X  warraiitH  for  the  arrest  of  certain  witiic>*o«.  ftir  whose 
ntteiidamv  Hunimon*«eH  liad  been  immiioiI,  but  who  ha<l  not  appearal  iu  obetlieuce  thereto. 
The  "icrvinp:  officer  ha<i  not  been  able  to  effect  |>ersonal  fervice  of  the  RommonfCR,  bat 
ha^l  affixeil  copi<»M  to  the  hoojie^  of  the  perftonw  to  be  serretl.  The  Court  prerious  to 
i*wuing  warrantH  did  not  comply  with  the  pmvi«ion«  of  neetion  82  of  the  Code  of  CitiI 
l*r<¥^iurp,  thoufrh  it  wa**  apparently  of  opinion  that  there  had  been  due  ferrice  of  the 
r^ummoiiM^  The  officers  charged  with  the  execution  of  the  warrants  arreRtenl  one  of 
the  witnci-se*.  but  they  were  attackctl  by  N.  ami  othen*  awl  the  man  they  had  arreste«l 
wa**  n*wMirtl.  N.  waw  <**>nvicte<l  un<leT  8oction«  22oB  and  3.*»3  of  the  Indian  Penal  Coile. 
Jlrld  that  even  if  section  22.">B  wa«  not  applicable  the  conviction  nwler  f^x•tion  3.->3  of 
ilic  C(k1c  wai*  |>erfe<-tly  ju*ttifietl. 

KMPEROB  r.  XaRBAOE((HWAH  ...  ...  ...  ...  ...  1o5 

- — SS.    230,    235,    243-.V>rr*A/V«Ar//;     rapert. 


tHutHtetfeitimg  of  dnty. 

Section  2.30.  Indian  Penal  C'hIc.  wan  intende«l  to  and  dix»<  apply    to   Mun<hidaljad 
ni|)ceH.     A'.  K.  v.  (rojMit.  23  A.  W.  X.,  II."*.  approvcil. 
Hintorj'  of  Indian  coinatn'  reviewetl. 

KMPEBOR  r.  DeXI  ...  ...  ...  ...  ...  ...  395 

K  23.->.     .SV  Penal  Code,  k  230  ...  ...  39.> 

. s.  243.     .Vv R.230  ...  ...  39o 

. s.  2«9.     .Sr  Bombay  City  Municipal  Act,  «».  429,  430  43."; 

8*   292— -©'VW^ir//*^    obscene  pamphlet— Defini- 
tion—Intention, 

The  test  of  obHccnity,  with  reference  to  a  charge  of  fliHtributing  obflcenc  literature. 
18  whether  the  ten<lency  of  the  matter  is  to  deprave  and  corrupt  those  whose  mimln  are 
o|»en  to  Huch  immoral  influencen  and  into  whose  hand^  a  publication  of  this  kind  may 
fall.  If  a  publication  U  detrimental  to  public  morals  and  calculated  to  produce  a  per* 
iiiciou8  effect  in  depraving  and  debauching  the  mimlM  of  the  iMirsons  into  whose  hamis 
it  may  come,  it  will  be  an  ol:»*cene  publication  which  it  is  the  intention  of  the  law  to 
KUpprcsH.  Empress  v.  Ind4trman  (I.  L.  R..  3  All.  837).  Qneen  Empress  v.  Parash  Jfam 
(1.  L.  K.,  20  Bom.,  193)  and  77ir  ^neen  v.  Ilirklin  (L.  R..  3  Q.  B.,  .%0,)  refcrnxl  to. 

The  question  whether  a  publication  is  or  is  not  obscene  is  a  question  of  fact. 

If  a  publication  is  in  fact  ol)»ccne.  it  is  no  defence  to  a  charge  of  selling  or  distri- 
buting the  same  that  the  intention  of  the  i)erson  s)  charged  was  innocent. 

KMPGROn  r.  HARI  HINOH  ...  ...  ...  ...  ,..  r,20 

8a  292     Ohseene   Print— Prinei pal  and  Agent — 

Criminal  littbiiit*f  of  principal   in   rrsprrt   ofactsofhisaffent—neeessitifofjindintf 
direct  nnthorisation  or  net/lifjence  on  the  jtart  of  the  prircipal. 

The  mere  fact  that  a  |>erson  is  [)i'oprietor  ami   publisher   of  a   newspaper  is   not 

sufficient   to  render   him   criminally  liable  in  respect  of  matter  insertwl  therein  by  one 

of  his  servants.     There  must  be  a  distinct  finding  that  the  matter  complained  of  was 

inserted  by  the  order  or  owing  to  the  negligence  of  the  proprietor. 

MuMTAZ  Ali  r.  Emperor  ...  ...  ...  ...  ...         717 

88.  300,   302,   304   i\)-Myrder-Onlpahle 

homicide   mit  amonntintf  to  mnrder— (irate  and  siiflden  jpronn^ation — Sentence — Eri- 
denee— Confession. 

Where  the  accusetl  saw  his  sister  ami  her  paramour  coming  out  of  the  hnjra  of  a 
mosque.  aiKJ,  rec-eiving  nii  in>iulting  answer  from  the  latter  there  and  then  attacked  ainl 
killc<l  him, 
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V^enal  Code  [xlv  ot  i8fio],  ss.  a  o I ,  a  o  2 , 3  0  4  ( i ) -contimieti. 

/7>W,  that  the  provocation  receiveil  by  the  accused  was  both  grave  and  sudden. 
Tlie  sentence  of  transportation  for  ten  years  passed  by  the  Sessions  Jutlge  on  the  accused 
wilder  fi.  304  (1)  of  the  Indian  Penal  C<Kle  was  reducctl  to  one  of  rigorous  imprisonment 
f  r»r  four  years. 

The  Chief  Court  set  asule  the  conviction  of  the  co-accnse<l  that  was  base<l  chiefly  on 
"liis  confession  which  ha<l  ]K»en  mailc  Ixjfore  a  third  c'.a^s  Magistrate  and  i-etrnctetl  at  the 
enquiry. 

JAFAR  r.  EMPEBOU  ...  ...  ...  ...  ...  ...  70.') 

—  s.  300,  clause  fourth. 

The  fonrth  clause  of  section  300  of  the  Penal  Code  is  intended  primarily  and  es- 
pecially to  apply  to  cases  in  which  there  has  been  no  intention  to  cause  death  or  bodily 
iujurj'to  any  specified  individual. 

JHAGRU  GOXD  r.  Empebob               ...                ...                ...  ...  ...  746 

p.  302.     iSe/i  Confession          ...  ...  ...  103 

B.  302.     S^c  Penal  Code,  s.  300  ...  ...  705 

^ ^ -s.  302.     S'P s.  325  ...  ...  190 


■  Sa  302~^y ttrthf — 3iiffire — Absence  of  eiffici I nes*- 


In  absence  of  direct  cndence,  canrict  of  vinrdo'  mif  liable  to  capital  scH^cncc^ 

Whei-e  an  accused  was  the  only  person  found  near  his  wife  when  she  was  mui*dcrcd 
by  a  gunshot,  and  where,  when  the  witnesses  attracted  by  the  rep«^rt  of  the  shot,  told 
him  to  open  the  door  of  his  compound,  he  refused  to  do  so,  saying  he  feared  his  money 
would  be  n)bbed,  and  in  trial,  could  give  no  explanation  of  her  death,  while  the  firdl 
weapon  was  found  within  the  throwing  distance  of  the  compound,  and  th«*rc  was  docu- 
mentary evidence  8ho5>jng  that  he  had  (ri;rhtly  or  wrongly)  bclieve<l  her  to  be  mis- 
behaving, beld  that  the  alternative  theories  of  her  being  munlered  by  a  thief  or  a  para- 
mour in  an  enclose<l  coni|)ounl  being  not  the  least  provc<l  by  the  eviilence  on  the 
record,  it  could  fairly  be  guesse<l  that  the  jealous  husband,  on  seeing  the  wife  go  out 
pi"obably  to  perform  some  natural  office,  at  once  concluded  that  sho  was  going  to  meet 
Komc  lover,  ami  rushing  at  her  shot  her. 

/feld  alfo  that,  though  the  accused's  miml  was  ixiisone*!  by  suspicion^,  there  were 
no  extenuating  circumstances,  but  that,  there  Ix'ing  no  direct  evidence,  he  should  not  l>e 
sentencc<l  to  death. 

Emperor  r.  Soxi  N ARAN  J iwA       ...  ...  ...  ...  ...         359 

H.  304  A.     Sec  Railways  Act,  s.  107         ...  ...  207 

s.  304(1).    ,S^r  Penal  Code.  s.  300  ...  ...  70.'5 

.- s.  318. 

The  accusetl  being  pregnant  with  an  illegitimate  child  went  to  the  village  jungle 
for  purposes  of  natui^  and  there,  in  the  presence  of  ahot her  woman,  gave  birth  to  a 
child  which  died  almost  imme<liatcly.  The  <lead  body  was  left  on  the  sjiot  where  the 
birth  took  place  and  wa*<  there  discovered  two  or  three  days  afterwarcN. 

Held,  that  the  mere  leaving  of  the  body  where  the  birth  took  place  did  not  con- 
stitute an  offence  under  section  318  of  the  Penal  Cotle. 

Mt.  SARASWAti  r.  Emperor           ...               ...               ...               ...  ...  067 

s.  323.     .Sip/*  Cr.  P.  C.  s.  222                    ...  ...  275 


33.    326f    302 —Mnrder  and    gricrous    hurt— 

Intentiim  and  knowledge— (  vmwon  object— Pro  coca  fum — Svlmrdinafe  offender's  liable 
to  less  pvnishmcnt,  ,  . 

Three  shepherds,  on  being  pursue<l  by  the  owner  of  a  haystack,  on  which  they  had 
been  fee<ling  their  sheep,  made  a  stand  and,  as  the  owner  rushe<l  at  one  of  them  intend- 
ing probably  to  take  him  to  the  police,  the  others  rescued  him,  while  that  .<^hepherd, 
angry  at  the  owners  i*ough  treatment,  struck  him  with  his  stick.  Thcrc  being  no 
evidence  of  further  beating  except  the  hearing  of  his  voice  asking  for  mercy,  and  liin 
body  having  l:)een  found  some  days  later  devoured  by  jackals,  it  could  not  l)e  asccrtainetl 
whether  he  dietl  by  that  blow  or  by  other  blows,  if  any,  dealt  by  them,  but  that  f^he- 
plierd's  stick  was  ironshod  and  found  split  while  those  of  the  others  were  not  irons-hod 
and  found  inta<*t.     They  were  all  charged  with  murder. 

J  feld  that  the  offence  was  really  one  of  gi-ievous  hurt,  the  shepheixl  having  lont  his 
temper  an<l  in  the  course  of  tlio  struggle  given  him  a  blow  which  probably  fracturetl  his 
skull ;  that,  as  the  three  accuse<l  were  all  tighting,  the  principal  offender's  act  was  done 
in  furthei-ance  of  theio!. common  object  ;  an<ltlmt  therefore,  they  were  all  guilty,  but 
that  the  other  two,  having  taken  a  subordinate  jwrt,  should  Ik?  punishe<l  less. 

KMPEP.OR  r.  P^AXA  PANCHA  ...  ...  ...  .,.  ...  196 
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Penal  Code  ^XLV  of  IHm»l.  326,  109-  firi^fiHiM  hurt     .VW/r^     .!**»//##»•  pre. 
M-^nt  u-'f/i  offence  coinutittr^  -Hurt  pctttjm  a*  ottftf  on^  wltH^MM, 

A  ootn|iIiiinAnt  (whoso  oorapUiint  wan  loclffwl  without  deUiy)  allcgtotl  that  he  hiul 
lKH»n  thrown  «lowii  by  l*<>th  the  accused  ami  hi«  iif>se  cut  off  by  aocii<4C(l  I  with  a  raxor. 
lie  nl****  a*»»»ijrne<l  a  pniliablc  motive.  There  was  no  other  eyewitness,  but  the  a?cusoil 
win' •HxMi  hnrryiuff  away  from  the  w-eiie of  the  offence.  The  <lcfeuce  pleaded  that  the 
razor  had  not  be.'n  fourxl  and  that  their  c!t»the8  were  not  bloodstaineil.  IMd  that,  if 
the  eomplainant  wa-*  lyinjj  on  the  firtmnd,  it  wan  tUfficult  to  sec  how  his  blood  could 
liave  flowo  I  cmi  to  their  drew  ;  that  the  niz'»r  had,  no  doubt,  be^n  thrown  away  before 
th<»y  rea<'lie<l  home  :  and  that,  a**  there  was.  on  the  other  han<l,  direct  evidence  of  the 
(imiplainant.  Mipi  oited  by  a  witness,  who  hail  m-ch  Iheni  hurrying  away  after  the 
offence,  aiHl  a  in<»tive,  th.'  offence  was  pmvetl.  but  that  the  nl>ettor  deserve* I  le^s 
puninhment. 

EMPCRon  r,  KnsHAVJi  (Jobdhan    ...  ...  ...  ...  ...         587 

_ S.  336, 

An  a<t  whieh  is  in  it»*.^lf  unlawful  is  neiMier  rrsh  nor  neprligent. 

Kmpcror  r.  Xga  To  Atno               ...               ...               ...               ...  ...  47."» 

s.  338.     i'^v*  Railways  Act.  s.  107             ...  ...  2<>7 

99.  342  and  504  -Trial  a*  Sit  nt  mar  If  rasr^ 


Ifhif'ififi/. 

Offences  under  ss.  342  an<l  504  of  the  In<ltan  IVnal  C<xle  are  not  triable  as  summary 
cast>8  and  the  acquittal  of  such  offences  by  a  Majifistrate  under  s.  245  (or  263.*)  of  the 
Criminal  l*n>cedure  Co«le  is  ille;2:al  and  must  be  set  aside. 

SUBAPATHI  Ml  NDALI  r.  KrPASAMI  MUNDALI  ...  ...  ...  382 

H.  353.     Sre  Penal  Cotle.  s.  225  B  ...  ...  l.v» 

—  88.  361  and  3B3—fi''d/iappt/i^— Lawful  ffvar- 

tlian  itf  a  marrird  MnhammadHrt  girl  be/ore  pnhniff—Mathrrt  right  prrfrrtntial  fit 
liHihatufff. 

Where  a  Muharomailan  girl  of  eleven  or  twelve  was  taken  from  the  guanliansliip  of 
lier  mother-in-law  the  lawfully  authorised  aprent  of  the  pirl's  husliand  at  the  instance 
of  and  at  the  instijrAtion  of  her  mother  : 

J/rld    That  the  offence  of  kidnapping  was  not  committed. 

Under  Muhanunatlan  Jaw  the  mother  is  entitled  to  cunt  oily  of  her  daughter  in  pre- 
fcrciK-e  to  the  husband,  until  the  girl  attains  the  age  of  puberty. 

KoBBAX  r.  Emperor       ...               ...               ...               ...               ...  ...  328 

s.  363.     i<ftv  Penal  Code,  8.  361                 ...  ,..  328 

8.  3453.     See k  366                 ...  ...  476 

K.  366.     Sre  Or.  P.  C.  s.  IW)  (1)  (b)  and  (c)  ...  322 

8S.  366,  363. 


Section  36(»  of  the  Penal  Osle  i**  not  applicable  where  a  girl  at  the  time  of  thc^ 
kidnapping  from  lawful  guanlianship  intends  to  co'iabit  of  her  own  free  will  with 
tlic  kidnapper. 

Emperor  r.  N«a  X(h:    ...  ...  ...  ...  ...  ...         476 

8>  372     Mimfr—Dntjmiftg  of/or  the  pttr/mfes  of 


prontitntion. 

Thi»  offence  made  punishable  by  s.  372  of  the  Indian  Penal  Code  is  complete  v.-hen 
the  person  intending  that  a  minor  sho-M  b-  employeil  or  useil  for  the  purpose  of  pros- 
t  tuti  Ml  or  for  any  unlawful  or  immor.d  imrp  >se  or  knowing  it  to  be  likely  that  such 
minor  will  l>c  employeil  or  used  for  any  such  purpf>so.  intentionally  places  the  minor  in  a 
position  calculateil  to  bring  about  the  result  intended  or  known  to  be  likely.  If  such  a 
change  in  the  pos^ition  or  circumstances  of  the  minor  has  been  effected  with  such  know- 
'cdgc  or  intention,  it  is  quite  immaterial  whether  third  jx^nons  have  or  have  not 
o  jserve  I  any  c?remonit»s  rxogniseil  by  custom  as  necessary  to  give  prostitutes  a  particu- 
lar status.  The  offence  consists  in  the  intentional  or  cou'H'ious  cxi)osnre  of  the  minor 
to  the  danger  of  degradation. 

Emperor  r.  Bhimde  Pandu  Dei>li  „.  ...  ...  ...  500 

: s,  375,    Xr  Cr.  P.  C.  s.  100  (1)  (b)  and  (c)  ...  322 
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Penal  Code  [XLV  of  18(K)],  SS.  3  7  9,    4  l  X—IMt—Ucjcipt  of  »toh,(  proper- 
tjf — Propert if  found  at  a  place  in  the  pois^cjuiion  of  aereral  perwm. 

When  stolen  property  is  found  at  a  place  in  the  |x>s«eHsion  of  fieveral  person**,  the 
mere  giving  of  information  to  the  i>olice  that  it  wouhl  be  found  there,  is  not  conclusive 
of  the  guilt  of  the  informer,  as  it  i 4  consistent  with  hi-j  not  being  the  thief  or  the  guilty 
receiver  of  it. 

Hakiman  r.  Ehpebor    ... 

a,  ^^—Thefl— Dishonest  tuk\Hff—V^v>\m  tide  cMm 

of  ownership— Ou^ner^hip  of  land  dinftnted  heticeen  O'orerntHent  and  a  private  jte rson— 
{^urermnent  taking  posteg^iim  otherwine  than  in  due  eounte  of  law—Ciril  Court  to 
decide  question  of  disputed  ownership. 

When  the  petitioner  cut  and  took  away  some  bamboos  fi-om  a  piece  of  land  which 
he  claimed  as  his  and  the  Government  claimed  as  theirs. 

7/«W~Tliat  tin;  act  of  the  petitioner  was  not  dishonest  if  he  bono  fide  belie v«l  that 
the  laud  was  his  even  though,  in  fact,  it  was  not  his. 

It  is  the  province  of  the  Civil  Courts  to  decide  questions  of  ownei-ship  of  land  between 
Government  and  private  persons. 

If  Government  officers  take  summary  possession  of  a  man's  land  otherwise  than 
uiuler  the  Lantl  Acquisition  Act  or  other  legal  authority  his  rights  are  no  more  affectetl 
by  such  illegal  action  than  they  would  be  by  the  illegal  seizure  of  his  land  by  a  ])rivate 
jHjrson.  In  such  a  case  the  Kevenue  officers  are  mere  trespassers,  and  there  is  nothing 
dishonest  in  the  owner  retaking  jiossession  of  his  property. 

The  case  was  reraamletl  for  trial  of  the  following  questions  :  (I)  Whether  the 
bamboas  did,  in  fact,  belong  to  the  petitioner  or  to  (Joverument,  (2)  whether,  if  they  «lid 
not  belong  to  the  petitioner,  he  bona  Jide  believetl  that  they  di<l. 

Aloabasawmi  Tevan  r.  Empebor...  ...  ...  ...  •••  '^^ 

8.  Z7  9—Tfieft—CU(iiH  of  title— Bima  tides  Jurig- 

diction  of  Criminal   Omii—Act  committed  by  servant  at  master's  bidding—  O'uiltif 
knowledge.    Proof  of. 
One  must  be  careful  to  sec  that  the  criminal  law  is  not  put  in  motion  with  a  view 
to  assist  in  the  prosecution  of  a  civil  claim. 

A  Criminal  Caurt  should  not  convict  of  theft  a  person  who  asserts  a  claim  of  right 
unless  that  claim  is  a  mere  pretence. 

A  servant  is  not  guilty  of  the  offence  of  theft  when  he  act«  at  his  master's  bidding, 
mdcKs  it  can  bt?  shown  th.it  he  participated  in  his  mastei''s  knowledge  of  dishonesty. 
There  must  be  some  evidence  from  wh'ch  such  knowledge  on  the  part  of  the  servant  can 
be  infei'retl.  ,_, 

Hahi  Bhuimali  v.  Empbbok  ...  ...  ...  ...  ••  ^'^ 

: ; 8.  3  8  0  -llteft  in  hou^c—Persomtion— Former  and 

subsequent  condu,ct—Mudamal  (stolen  property )  tuft  found  in  possession  of  ace u ml ~ 
Complaint  lodged^  not  when  offence  occurred^  but  when  accused  f on nd. 
Accused,  a  Chamn,  became  a  guest  of    the   complainant,    passing    himself    as 
a  Kathi,  a  high  casteman.    After  a  few  days  he  flisappeareil.   and.  shortly  after- 
wards, the  box   lying   in   the   i-o^m   where  he   stayed,   w*\s  found   broken   into,   an<l 
its  contents  rifleil.     The  complainant   told   this  only  to  his  friends,  one  o*  whom,  after 
several  months,  happone<l  to  see  the  accused  in  a  foreign  country,  where  a  com- 
plaint was   lotlgal,   but  no  stolen   j>roperty  found.     Jleld  that  to  establish  the  gudt 
there  was  (1)  his  previous  conduct  in   p.assing  himself  off  as  another,  and   thereby 
obtaining  a  footing  in   the   complainant's  house,    (2)   the   lying  of  the   box  in   his 
room,   and  (3)   his  disappearance  just  before   the  theft   was  found,   without  giving 
any  explanation  of  his  conduct.     JMd  also  that  the  plea  of  no  stolen  property  having 
been  found  in  h'ls  pjssassiou,  was  of  no  avail,  he  having  had  several  mouths  to  disi)ose 
of  it.  .^,,. 

Appellant  PiNGALSHi  Mansub     ...  ...  ...  •••  •*         ^^ 

88.  4  0  3,  41  S—Crimintl  Misappropriation- 
Cheat  i  ng — Definition. 
A  and  B  were  itbout  to  travel  bv  the  same  train  from  Benares  City.  A  lia*l  a 
ticket  for  Ajudhia.  B  hatl  two  tickets  for  Benares  Cantonment.  A  voluntarily  hand- 
ed over  her  ticket  to  B  in  onler  that  he  might  tell  her  if  it  was  right.  B,  under  pre- 
tence of  returning  A's  ticket,  substituted  therefor  one  of  his  own,  and  kept  A  s  |»cket. 
Held  that  the  offence  committed  by  B  was  that  of  criminal  misappropriation  w*  dehne<l 
by  section  403  of  the  Indian  Penal  Cotle,  rather  than  chcatuig  as  tletined  by  section 
415  of  the  CoJe. 

EMPauoB  r,  Raza  Hu.^ain  ^»  ^.  ...  •••  •••  '''^ 
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Penal  Code  [XLV  of  I860],  s.  406.  **^ 

Mere  ret  MitioiMrf  m  Hit'y  tlocM  not  necessarily  raise;  a  preijumplion  of  dishouest 
niiifli|)|)rt»prifttion  t)  o:ieV  o.vii  uk\  but  dirih-^iio^t  miMappropriatiou  mav  sometimes 
h^  inferred  from  the  cirjuuiHtaiicei  without  direct  evidence. 

NOA  THA  ZaJI  r.  E3fPEBOB  ...  ...  ...  ...  .  .  47^* 

^.408.     *SfvCr.  P.  C.  s.  222...  ...  ...  130 

— S8>  411   and  4-57 —Jlfceirinff  Mohk  pnt^teHtf 

kHotrituf  it  to  br  tttohH—HoMMe  breakin(f,     Sv  Cr.  P.  C.  k.  233  ...  ...  3ii 

S«  41 1 — Hec^iriHg  dolen  property  knowinj  it  to  be 


ftuieM  — Jl^risioM. 


The  Chief  Court  on  revihion  set  anide  conviction  of  the  accuswl  under  section 
411  of  the  In^lian  Penal  Cixle,  for  ^xiing  in  iKWsesgion  of  stolen  property  knowing*  it 
to  be  Mtolen  when  thero  wan  no  eviilence  on  reconl  to  nhow  that  the  accuserl  either 
htole  it  or  knew  it  to  be  Htolen  and  cvitlence  of  identification  of  the  pmperty  was  very 
uieafrre. 

KHIDA  HAKH8lf  r.  Emperob  ...  ...  ...  ...  ...  12i< 

S«  4  I  l—Jtecri/tt  of  tut  olen  property  kiwwiHfj  it  to  be 


stole  M, 

The  accu-ie*!  was  convicte<l  of  an  oflfeucc  under  section  411  of  the  Imlian  Penal 
('«Kle.  The  only  evi<lence  agniuHt  him  wan  that  Home  ft«)len  oxen  were  taken  to  his  well 
and  put  up  there  for  the  ni^ht  and  that  he  subseiuently  prominod  to  have  the  oxen 
CHt  ored  to  (H)niplainant  but  di<l  not  do  ^o. 

Held,  that  the  conviction  mu^t  be  Kit  anide  as  the  evidence  was  insufficient  to 
hu*«tain  it. 

AuMADA  r.  Emperor     ...              ...              ...              ...  ...  ...         i«* 

8.  411.     See  Penal  Coile,  s.  37^  ...  ...          230 

«.  411.     SeeCi\V,V.,ti.2U...  ...  ...   480.6V.1 

b.414.     See 8.233...  ...  ...          61*4 


Sa   ^IS—nieatittff—JJeceptii^Hbtf   coaditct   or   im- 


plied in  the  nature  0/  transact  ion  itself, 

Section  4ir»,  I.  P.  (*.,  «loes  not  in  any  manner  limit  the  mmle  in  which  the  decep- 
tion may  take  place,  nor  is  it  necessary  that  the  dei*eption  should  l>e  by  express  wortls  : 
but  it  may  Ix;  by  conduct  or  implied  in  the  nature  of  the  transaction  itself. 

KuoDA  Bakhsu  r.  Bakcya  Mundahi  ...         .      ...  ...  ...  764 

s.  4I.->.     See  Penal  Code,  s,  403  ...  ...  94 


—  8S>  415  and  99— Cheating— Jt^nrtf  to  eom- 


pltUHaHt     Tririal  inJHry — Ciril  injury — Remedies, 

The  offence  of  cheating,  as  define<l  in  HX'tion  4ir»  of  the  Indian  Penal  Code,  requires 
that  the  pei*M(.»n  made  to  deliver  pro|>erty,  Ace,  or  t4)  do  or  omit  to  tlo  any  thing  which 
causes  or  is  likely  to  cause  him  damage  in  Ixxly,  mind,  reputation  or  property  an«l 
which  he  wouhl  not  otherwise  have  done,  sboukl  be  the  jKirson  who  has  been  deceived. 
The  offence  is  not  committed  if  a  third  party,  on  whom  no  tleception  has  been  practisetl 
sustains  pecuniary  loss  in  tH)nseJiuence  of  the  accusetl's  act. 

Where  the  person  <leceived  has  suffered  o.ving  to  deceptkm  a  momentary  annoyance 
and  nothing  else  the  Criminal  Court  will  not  take  any  notice  of  it  umler  section  IMI  ot 
the  Indian  Penal  Code.  14  P.  11,  ISSO  (Cr.),  11".  .V.  All.,  1003, p.  23,  I.  L.  h..  Wit 
Cat.,  606  referred  to. 

Every  civil  wrong  is  not  criminally  indictable. 

Sundab  Singh  r.  Emperor  ...  ...  ...  ...  ...         120 

8«  ^lS~J)i*hoHext  conceaUnek*^. 


When  there  is  a  concealment  of  fact  there  is  neither  fi-aud  noi  dishonesty, 
Mithin  the  meaning  of  criminal  law,  unless  there  is  a  duty  imposetl  by  law,  as 
between  the  accused  and  the  i>er.^;n  with  whom  he  is  dealing  to  make  that  fact 
known. 

Bistt*AN  Da8  n  Emperor.  .  ....  ,...  ...  ...  ...  218 
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^^^S^K^PW^J'Z  "f  ^^^'^'  S8.  415,  419,  2&~nieating  hf,  pe^^naiion^       -^* 
'' FranduUntly ''--'' DiMhoneMtlyr  if  ^4  in  t/te  $ams  jw^;m*^"  Defraud^'  meaning 
of—Indutement  by  trick  vr  lie,  if  amounts  to  defrauding— Damage  or  harm. 

The  definition  of  the  word  ''fravinlently  "  in  8.  25  of  the  Indian  l»enal  Code  Ig 
imperfect  a«  It  leaves  undetermined  the  wonl  "  defraud, " 

The  wonl  ''fraudulently  "  used  in  s.  415  of  the  Penal  Code,  together  with  the  wortl 
"  dishonegtly  "'  means  something  different  from  "  dishone^Ig."' 

The  wonl '' fraudulenthj  "  is  not  confineil  to  transactions  in  which  there  is  wrongful 
gain  on  the  one  hand  or  wrongful  loss  on  the  other,  either  actual  or  intended  ;  and 
the  wonl '' defraud''  which  is  not  definetl  in  the  Code  may  or  may  not  imply  depriva- 
tion, actual  or  intended. 

The  wonl  "  defraud  "  shoultl  be  taken  or  read  in  the  general  or  onlinary  accep- 
tation of  the  wonl  and  an  Inducement  by  trick  or  a  lie  acted  <loes  not  amount  to 
d-efrauding. 

Where  the  harta  or  Manager  of  a  joint  Hindu  family  on  applying  to  the  Collector 
for  payment  to  him  as  such  harta,  a  sum  of  money  due  to  him  and  to  the  other 
members  of  the  family  including  some  minoi's,  was  dii-ectcd  to  produce  a  power  of 
attorney  from  the  othcre  or  to  cause  them  to  appear  and  admit  his  authority  to  sign 
on  their  behalf.  an<l  thereafter  some  i)ei*sons  wei*e  produced  who  personated  the  minors 
and  he  8igne<l  the  receipt  for  the  moncj'  and  so  obtained  the  money,  he  having  been 
authorixed  to  receive  the  money  for  the  family  : 

2feld,  that  there  was  no  intent  to  defraud  the  Collector  and  that  the  act  not  liaving 
been  <lone  '' duhonextlg  "  or  ''frandulentlg"  no  ciffcnce  of  cheating  as  defined  in  the 
first  part  of  s.  415  of  the  Penal  Code  was  committwl. 

Jfeld  fnrt^er— ThAt  the  act  ilone,  in  this  case  the  payment  of  the  money,  did  not 
cause  nor  was  it  likely  to  cause  damage  or  harm  to  the  Collector,  in  body,  mind  or 
reputation,  for  he  was' legally  bound  (though  he  was  entitled  to  insist  upon  the 
authority  being  prove<l)  to  hand  over  the  money  to  the  jK^rson  or  persons  authorised 
to  receive  it,  and  that,  therefore,  no  offence  of  cheating  by  jMjrsonation  wis 
committetl. 

Baburam  Rai  r.  Emperor  ...  ...  ...  ...  ...         388 

s.  415.     iS^f  Penal  Co<le,  s.  511  ...  ...  422 


•  S8.  4l7f  ^ISf  ^19— ^^it'otimj—f  heating  xvHh 


knotvUdge  that  trrongfnl  Io9m  may  ewnt£  to  perton  tcfuute  interest  offender  /*  bound  to 
protect — Clteating  hy  personation — Abetment. 

The  three  accused  who  were  known  to  the  complainant,  representetl  to  him  that  one 
Fakiria,  whom  he  did  not  know,  was  a  rich  Seth  and  would  fall  an  ea«y  prey  if  the 
complainant  gambled  with  him.  Fakiria  was  no  Seth.  He  was  a  notorious  and  pmc- 
tisec!  gambler,  well  skilled  in  all  the  tricks  of  gambling.  He  ha<l  a  borroWe<l  watch  and 
clothes  on  him  and  pretende<l  to  be  a  rich  Seth.  The  complainant  who  was  no  match 
for  him  at  play  gambled  with  him  an<l  was  done  out  of  his  projierty  by  his  (Fakiria's) 
tricks : 

Held — That  the  three  accused  committed  the  offence  of  cheating  under  section  417, 
I.  P.  C,  or  of  abetment  of  cheating  by  personation  un<ler  section  410,  I.  P.  C.  while 
Fakiria  committed  the  offence  of  abetment  of  cheating  under  ss.  417  and  410.  I.  P.  C. 

Jfeldfnrther—ThsLt  the  case  of  no  accused  fell  under  s.  418,  I.  P.  C. 

Jahana  r.  Emperor      ...  ...  ...  ...  ...  ...  38 

R.  417.    iSW»  Penal  Code.  s.  511  ...  ...  422 

88k  4I7|  SI  i—Attem/ft  at  cheating. 


Where  the  evidence  established  the  fact  that  the  accused  infonned  an  Octroi  Sup- 
erintendent that  there  were  16  maunds  of  an  article  in  a  cart,  whereas  there  were  only  (I, 
and  by  this  act  he  induced  the  Superintendent  to  gi-ant  him  a  refund  of  the  duty  on'  Irt 
maunds  of  the  article  instead  of  fi  maunds,  anfl  where  this  was  discovere.l  before  any 
money  was  paid  to  the  m  cused  ;  held,  that  the  accusal  \A*as  guilty  of  an  attempt  at  cheat- 
ing under  section  417  read  with  section  511  of  the  Indian  Penal  Code. 

Bhaowan  Das  r.  Emperor            ...              ...              ...  •••  ...  788 

: R.  418.    iS^^  Penal  Code,  s.  417  ...  ...  118 

8.410.     See R.  417  ...  ...  HS 
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Ptr. 


P^nal  Code  [XLV  of  ISfiOl,  S.     425— -V/^rAiV/*— TV^/wttfr-TMrfrKWi^n      fif 

treipoMer^t  propetiff  htf  owner  fimtid  on  his  premise*. 
Where  the  owner  of  laml  finds  a  trespasser  on  his  land  using  the  owners  tools,  the 
owner  woald  commit  no  mi»thief  in  destroying  or  removing  these  tools,  even  though  by 
doing  so  he  might  deprive  the  trespasser  of  the  means  of  benefiting  by  his  trespass.  But 
the  owner  of  the  land  wouhl  liave  no  right,  merely  bocauHe  of  the  trespass,  to  destroy 
whatever  property  of  the  trespasser  ho  found  upon  the  [iremi'^o*.  such  an  act  of  his 
would  amount  to  mischief. 

Rmpbbob  r.  DnncAB  Chintaman  Patkar       ...  ...  ...  ...  »» 

8.426.     »Str  Penal  Codes.  IHC.  ...  ...  242 

S.  A2S--^fisckiff— Definition— Fhther^—Drainnig 

ojf  UHiter  from  a  rirer  to  the  tUiriment  of  the  JisMng  rights  therein. 

D.,  as  lessee  of  Government,  held  rights  of  fishery  in  a  particular  stretch  of  river. 
C.,  by  diverting  the  water  of  that  river,  converted  the  bcil  of  the  river  for  a  consider- 
able distance  into  dry  laml.  or  land  with  a  xery  shallow  covering  of  water  u|)on  it.  and 
by  so  doing  he  was  enabled  to  destroy,  ami  did  destroy,  very  large  quantities  of  fish, 
lioth  mature  and  immature.  Jleld  tluU  when  C.  deliberately  changed  the  course  and 
condition  of  the  river  in  the  manner  describetl  to  the  detriment  of  1).,  he  was  guilty  of 
the  oflfence  of  mischief  mentioned  in  section  426  of  the  Indian  Penal  Code. 

Kmpkbor  r.  Chakda      ...  ...  ...  ...  ...  ...  ^>1 


npon  land  after  ejertment  in  due  course  of  law — Criminal  intent — Knmcledge. 

Where  a  tenant  who  had  been  duly  ejecte<l  by  process  t>f  law  re-entere<l  upon  the 
land  ami  cultivated  it  without  the  consent  of  the  ejecter. 

Held-  That  the  tenant  is  not  guilty  of  criminal  trespass  in  the  absence  of  proof 
that  his  intention  was  to  commit  an  offence,  insult  or  annoy  the  person  in  |K)»seflsion  of 
land. 

In  order  to  constitute  an  offence  of  Criminal  trespass  it  must  be  proved  that  some 
criminal  intent  was  presi>nt  in  the  mind  of  the  accusetl.  The  mere  fact  that  an  act  is 
unlawful  in  itself  does  not  render  it  necessarily  criminal. 

Pitinted  <nr/— That  hasty  resort  to  Criminal  Courts  to  invoke  their  ai«l  against  per- 
sons who  have  infiicte<l  a  civil  injury  should  not  be  euconrage<l. 

Hhah  Muhammad  r.  Ganesu  Dabs                 ...              ...              ...  ...           ^ 

8.441.    .Sfrv  Penal  Code,  s.  456                ...  ...          279 


SS«  441  f  AA%— Criminal  trespass. 

An  entry  into  a  cattle-|)en  to  prosecute  an  intrigue  with  a  woman  is  not  an  offence 
umlerss.  441,  448,  Cr.  P.  (\ 

Emperor  r.  Ramzan      ...  ...  ...  ...  ...  ...         420 

s.  447.     tSee  Penal  Code,  s.  441  ...  ...  83 

S«   447 — Possession^   what    is — Possesion,    actnal 

and  peaceful— Trespass,  (Ytminal—Ciril  Pro,  Code,  (Act  XIV  of  1882),  s,  318- - 
Deli rery  of  pitssession — Acquiescence. 
A  forcible  entry  upon  laml,  which  had  been  sold  in  execution  of  a  money  decree  and 
of  which  actual  posncKsion  ha«l  been  given  to  the  purchaser  under  sec.  3 18* of  the  Code 
of  Civil  PnKXMlure,  without  resistance  or  opposition  and  over  which  the  purchaser  lukl 
thereafter  exercise*!  acts  of  iK>sses8ion,  by  sub-tenants  claiming  under  a  lea!<e  of  an 
antecedent  date  from  the  judgment-*lebtor,  const ituti'«  criminal  trespass. 

KAILASH  0HO8C  r.  JlGAL  IX)HAR    ...  ...  ...  ...  ...  Ifil 

S«  4^7— Criminal  fresjwss-  Intent  ion. 


A  person  re-entering  land  from  which  he  has  been  ejected  in  due  course  of  law  by 
onler  of  Court  is  mrt  guilty  of  criminal  trespass  when  there  is  no  evidence  to  prove  tliat 
his  intention  was  to  commit  an  offence,  or  to  intimidate,  insult  or  annoy  the  |x»rson  in 
pos8es«<ion  of  the  land. 

Emperor  r.  Jan  Muhammad  ...  ...  ...  ...  ...         69r» 

s.  448.     iS(V  Penal  Code.  8.  441  ...  „.  420 

-s.  4r>4,     *S^  Cr.  P.  C,  s.  233  ...  ...  ...  094 

SS«  466f  441 — Ilouse-hreahing  hg   night — Inten- 
tion not  specijied  in  charge — IWsumption  as  to  intention. 

The  petitioner  broke  into  a  house,  where  w(»men  were  living,  at  a  late  hour 
of  the  night  in  the  al>sence  of  the  owner  of  the  house.    Xo  specific  purpose  or  intention 
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Penal  Code  [XLV  of  I8OO],  SS.  4  5  6,  4  4  1  -contiuuecl. 

with  which  the  tresn>avss  was  comniittetl  by  him  was  cstablishetl  by  pro^ecutiou.    His 
own  explanation  also  was  utterly  absunl : — 

Held  -That  the  circumstances  Mcgativetl  the  supposition  that  the  i)etitioner  act- 
e<l  innocently  and  with  no  criminal  purpose.  The  entry  must  have  been  for  some 
criminal  purpo-v,  an«l  in  all  pix>bability  the  purpose  was  to  Insult  the  modesty  of  the 
women. 

A  conviction  under  sei'tion  45(5,  Indian  Penal  Code,  wuuUl  not  be  ba*l  for  want  of 
.  sjMX-ification  of  the  intention  in  the  charge. 

Bam  Rang  r.  Emperou  ...  ...  ...  ...  ...  ...         279 

s.  4.->7.     .Sv  Cr.  P.  C.  s.  233  ...  ...  ...  30 

; S8.  463,  464,  466,  47\'-f'onjef't/—Fabri' 

ciited  vertijicate — CMing  a;i  genuine  a  forged  document,  ' 

In  onler  to  obtain  admission  to  a  University  Examination,  the  petitioner  fabricaied 
and  forwanletl  to  the  Registrar  of  the  Uin'versity  a  certificate,  puriK)rting  to  be  signed 
by  tlie  Head  Master  of  a  High  School,  that  he  was  of  good  character  and  that  he  had 
eompletetl  his  twentieth  year. 

7//?W,  (Subrahmania  Ayyar  and  Davies  J  J.,  dissenting)  that  the  petitioner  hail 
comniittetl  forgery. 

l^er  Sir  Arnold  White,  C.  J.  ^If  it  is  establishetl  that  a  jierson  <loes  a  thing 
*•  with  int  j:it  to  commit  a  fraud  **  he  doe-?  it  with  one  of  the  intents  siiecified  in  section 
4H3,  and  he  also  does  it  "fraudulently"  within  the  meaning  of  section  464.  The 
offence  of  forgerj'  is  complete  if  a  document,  false  in  fact,  is  made  with  intent  to  commit 
a  fraud,  although  it  may  not  have  been  macle  with  any  one  of  the  other  intents  specified 
in  section  403.  Intending  to  defraud  means  something  more  than  deceiving,  but  an 
iutendeil  deprivation  of  property  is  not  an  essential  element  of  an  intention  to  defraud. 
If  a  false  document  is  made  in  fact  and  there  is  an  intention  to  defraud,  the  requirements 
of  law  are  satisfied. 

In  this  case  the  petitioner  made  the  false  document  with  intent  to  support  a 
*'  claim  or  title  "  within  the  meaning  of  these  wortls  as  used  in  section  463.  The  wonl 
**  claim  *'  is  not  limiteil  to  a  claim  with  reference  to  pi-operty,  or  to  a  claim  which  is 
enforceable  at  law.  A  claim  to  be  athin'tted  to  a  University  Examination  is  a  claim 
within  the  meaning  of  section  463. 

Pi'r  Ben'son,  J.— Those  tlecisions  which  procee<l  on  the  ground  that  an  act  is  not 
fraudulent  unless  it  causes  or  is  intended  to  cause  loss  or  injury  to  some  one  would 
seem  to  take  too  naiTow  a  view  of  the  meaning  of  the  word  "fraudulently"  as  useil  in 
the  Code.  The  act  of  the  petitioner  was  fraudulent  not  merely  by  reapon  of  the  advan- 
tage which  he  intended  to  secure  for  himself  by  means  of  his  dec6rt,  but  also  by  reason 
of  the  injury  which  must  necessarily  result  to  the  University,  and  through  it  to  the 
public  from  such  acts  if  unrepressed.  The  act  of  the  i)etilioner  was  at  least  as  fraudu- 
lent as  that  of  the  person  in  illustration  (k)  to  section  404, 

Per  BoDDAM,  J. — What  the  i)etitioner  intended  in  making  the  document  is  proved 
by  his  sending  it  to  the  Uni/ersity  authoi-ities  for  the  purpose  of  supporting  his  claim 
or  title  to  enter  fox*  the  examination.  He.  therefore,  made  a  false  document  fraudu- 
lently ;  that  is,  with  intent  to  commit  fmud  ami  nut  otbeiwise,  and  as  he  made  it 
with  intent  to  supjxirt  a  claim  or  title  and  with  intent  to  commit  fraud,  he  is  guilty 
of  forgery. 

iVr  SUBBAHMANIA  Ayyab,  J.— The  vicw  that  "fraudulently"  implies  nothing 
more  than  a  tleception  intendetl  to  secure  an  adcantage  to  the  deceiver  goes  too  far. 
To  accetle  to  the  view  tliat  a  mere  adcantage  to  the  deceiver  amounts  to  fraud  would 
really  be  to  reject  as  mere  surplusage  what  constitutes  one  of  the  essentials  of  the 
offence.  The  spurious  tlocument  in  (luestion  was  not  maile  fraudulently  within  the 
meaning  of  sections  464  and  463  of  the  Indian  Penal  Code.  With  reference  to  the 
rule  that  a  man  must  be  taken  to  intend  the  natural  consequences  of  his  act,  all  that 
can  properly  be  said  in  reganl  to  the  petitioner  is  that  in  making  the  false  certificate 
he  only  intended  to  be  placed  in  a  j)osition  that  would  enable  him  to  appear  at  the 
Examination,  everything  beyond  it  being  too  remote  to  be  treated  as  the  natural 
consequence  of  his  act. 

Per  Davies,  J. — To  convict  a  ix;i-son  of  a  crime,  it  must  be  strictly  provetl  that 
it  has  been  committetl  in  law.  It  is  not  enough  to  show  that  he  has  been  guilty  of 
immoral  or  sinful  conduct.  The  intention  of  the  iKititioner,  no  doubt,  was  to  deceive 
the  Registrar  of  the  Univei-sity  into  the  belief  that  a  certain  gentleman  liad  certified 
that  he  was  a  fit  candidate  for  admission  to  the  Examination.  But  a  mere  intention 
to  deceive  docs  not  uccessarily  imply  au  inteutioa  to  defraud  or  to  caaac  wrongful 
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Penal  Code  [XLV  of  It^OUj,  88.  46a,  464,  445,  471— coulluucd. 
I06)  to  one  person  or  wrongful  {^ain  to  Another.  A  i>ei'son  to  be  cleframleti  miisi 
.suffer  wmie  hann  or  damage  or  injury.  The  University  has  been  deprival  of  nothiog 
nor  has  it  been  injuriously  affecfetl  by  the  conduct  of  the  iKJtitioner.  The  sole  in- 
tention of  the  )>etitioncr  wait  to  subject  himself  t^)  the  onleal  of  an  cxaminatioo. 
which  can  hanll^v  he  deemed  to  be  a  tiling  of  value  ami  in  which,  if  )ic  ha<l  faikd,  ii 
ended  in  nothiu];,  and  if  he  had  {uiistied,  entitled  him  to  a  certificate,  which  certilicatc 
he  would  have  obtaine<l,  not  in  conse<iuencc  of  the  false  writing  but  upon  his  own 
merits  m  an  examinee. 

KoTAMBAai'  Venkatrayadu  r.  Kmim:bor       ...  ...  ...  ...        9Q 

88.  46  4  and  m—J-'ofyer^—JJeft'HffhM. 

A  mukhtar,  who  was  appearing  for  the  plaintiff  in  an  ejectmcut  suit  brftm;  a 
Rent  Court,  in  o|>en  court  but  without  the  permission  of  tlie  Court,  or  even  of  the  officer 
of  the  Court  in  whose  custo^ly  the  rccor<l  was,  took  the  plaint  in  the  case  aiMl  altered 
it  so  as  to  represent  the  plaintiff  as  cUiming  ejectment  of  the  defemhiDt  frooi 
one  field  more  in  aildition  to  those  mentioneil  originally  in  the  plaint.  It  did  Bot 
appear  whether  the  plaintiff  was  or  was  not  entitled  to  eject  the  defemlant  from 
that  fiekl,  but  inasmuch  as  the  alteration  was  matle  o|>enly  and  the  proKxnitioit 
hod  not  es»tabli^hcd  tliat  it  was  made  fmudulently  or  dishonestly,  it  was  keld  that  upon 
these  facts  the  mukhtar  ct»uld  not  pro[K?rly  be  convicted  of  the  offence  defined  in  soctiua 
464  of  the  Indian  Penal  Cotle. 

RMrEBOB  r.  HlSHE^UAB  DaYAL        ...  ...  ...  ...  ...  2SI 

s.  404.     .^  Penal  Code,  s.  4<i3  ...  ...         t& 

s.  4 <;.•).    See s.  403  ...  ...         3«3 


— --r^ 88*  4  65,  4  i  7— Forgery  of  ckeqmt — Krjiert  eri- 


deuce  a«  to  handtcrltiug. 

To  base  a  conviction  upon  the  opinion  of  an  expert  in  handwriting  i'*.  as  a  geuend 
rule,  very  unsafe. 

When  it  is  sought  to  convict  a  clerk  employed  in  an  office  of  forgery  upon  the 
suppose<l  simiUirity  Ijctwecn  his  luindwriting  and  tliat  of  Mime  fragmentary-  pieces  of 
writing  u|K>n  which  the  cliarge  is  based,  the  prosecution  shouhl  make  an  attempt  to 
show  tliat  the  accuse<l  is  the  only  man  in  the  office  who  coukl  have  written  the  forged 
documents. 

SBIKANT  r.  b'MPEBOB       ...                   ...                    ...                   ...  ...  ...  XA 

s.  4(M.    S?e  Cr.  P.  C,  s.  lUo  (c)  ...  ...  653 

s.  im.    See  Penal  CJode,  s.  Hi  ...  ...  h 

s.  4<Wi,     See s.  4«4  ...  ...  »l 

: s.  4r,7.     **«Cr.  P.  C,  s.  19o(c)  ...  ...  (m3 

. s.  471.    *Srt?  Penal  Cinle.  s.  463  ...  ...  tSl 


s.  4Ht;.     .Niv  Trade  Mark        ...  ...  ...  3dS 

—7 -; 8.  499,   EXC.   (9),    III.   ia,)     Wamution 

IJona  fide  tttntement  made  to  protect  one"*  own  interegt—Sitecial  £im4t4fe—(\eil  aeti»M 
wore  aiipropriate  remedij  than  criminiU  prosecnttoM, 

The  allegecl  defamatory  letter,  wrtten  )iy  the  appellant's  uttoniey  umler  his  instruc- 
tions, mn  as  followt*  :-- 

(UlcHftH,  2tft  March,  1004, 

Dear  Sir,     We  uiv  iu^tructed  J»y  Mc^siv.  Cussim  Kunini  to  give  .vou   i»oticc  not   to 

make  any   payment    to  Mckm-s.  J.  H.  Seed ick  and  Company  on  ncco'unt  of  brokerage  or 

diffei-ence  in  gunny  lranfsactioii>  or  on  any  other  account. 

One  meniUr  t»f  the  s.iid  firm,  r/:..  Virclian  I  XanchantI,  has  tilol  his  petition   umler 

the   provisions  of  the  hiMilvency  Cole  in  rcspLH^t  of  hU  buMuess  debts,  the  object  being 

to  collect  all  the  outstandings  and  tlefeat  t'le  crelitors,  our  clients  being  creditors   to  a 

In rge  amount. 

We  would  point  out  that  wlieixj  one  mender  t»f  a  firm  is  bef«»rc  the  Insolvency  Court 
the  other  membei-s  aie  not  entitled  to  c<»llcct  the  outstandings  nor  are  they  in  a 
lX)8ition  to  give  an  effectual  discharge  to  pei-sons  making  iiayments  so  that  in  the  event 
of  your  making  any  such  imymcnt  you  would  Ijc  calle<l  ujKjn'by  the  Official  Assignee  to 
pay  the  same  again. 

We  may  inform  you  that  we  are  taking  ste|>s  on  behalf  of  our  said  clieut«  to  have 
all  the  membei-s  of  the  said  firm  declared  insolvent. 

Yours  falthftdJy. 
A:c.i  ^c. 
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■  S«  4^^ — Explanation  I—lktfamation—Imputatiau. 


Title. 


Page. 


Penal  Code  [xlv  of  isoo],  s.  4  9  9^  Exc,  («),  Ul.  (a)— couUuue<i. 

Held. — That  the  pi^rticular  class  oi  libel  umiei;  which  this  case  falls  is  a  libel  of  the 
kind  which  is  analogous  to  an  action  on  a  case  for  special  damage,  and  as  such  it  can 
be  far  more  properly  dealt  with  in  the  Civil  Courts  than  in  a  criminal  pi-osecntion. 

Held  an  erideHcc—Th^i  the  letter  was  written  with  the  honajide  intention  of  pi-o- 
tecting  the  interests  of  the  ap))ellant ;  and  that  it  does  not  contain  more  than  what  the 
appelUnt  was  fairty  entitled  to  state,  llie  case,  therefore,  falls  within  iUustration  (a) 
to  the  flth  exception  to  section  49ft,  Indian  Ponal  Code. 

CA8SEM  KuRRiH  r.  Jonas  Haimee  Seedick    ...  ...  ...  ...  47 


of  unchastitjf  in  respect  nf  wife — Husband  an  ag^ri^ed  person^Cfiminal  Procedure 

Code^  g.  198 — Error  in  charge — Xv  failure  of  justice^ 
Where  an  imputation  of-i|ucbastity  is  made  in  respect  of  a  married  woman,  her 
husband  is  a  person  aggrieved  within  the  meaning  of  s.  19S  of  the  Criminal  Prooodure 
Code  anil  is  entitled  to  take  ci'imiual  proceedings  in  respect  of  the  same  (^eid^  Penal 
Code,  5.  499,  Explanation  1). 

Where  a  charge  stated  that  the  defamation  was  of  the  complainant,  tlie  liusbaud, 
aiid  not  of  the  wife,  it  was  a  mere  irrcguku'ity  which  woukl  not  vitiate  a  conviction 
uidcss  the  same  shoukl  prejudice  the  accused  or  occasion  a  ftiilure  of  justice. 

A5ANTUA  OOUNDAN  r.  Em  PEROK      ...  ...  ...  ...  ...  3«I 

s.  500.     See  Cr.  P.  C,  s.  253  ...  ...  211 

^,  f^QQ—Defamation—TaUc  evidence— Vol untar if 

statement  of  witness — Malice — Irrelerant —  Witness  if  protected—  Pritilege. 

A  statement  made  by  a  witness  under  examination,  wholly  in'elevant  to  the  matter 
of  enquii:)',  uncalled  for  by  any  question  put  to  him  and  intrwHiced  by  him  maliciously 
for  his  own  parpo:$es,  is  not  privik^ed. 

Haidar  Ali  r.  ABRU  Mia  ...  ...  ...  ...  ...         45 

8.504,    iSfee  Penal  Code,  s.  342  ...  ...  382^ 

SS.  5 1 1 ,  4  1  5,  4  1 7  --Attempt  to  cheat. 

One  G.  R.,  a  Coolie  reci-uiter^  imluced  the  complainant  to  come  to  the  coolie  depot 
by  promising  him  tk)^>e6tic  servkx).  K.  L.,  a  clerk  in  the  coolie  depot,  eutcitxl  the  com- 
pUiinant's  name  in  the  books  of  the  deixjt  and  wTote  a  letter  to  a  Coolie  Contractor  in 
Calcutta  offering  the  compUiinant  as  a  Coolie.  On  the  same  day  both  U.  R.  and  K.  L. 
persua<led  the  complainant  to  go  to  the  Railway  station  to  fetch  a  iiarccl.  At  the  Station 
U.  R.  bought  a  Railway  ticket  for  Calcutta  for  the  complainant  and  trie<l  to  get  him  to 
enter  the  train,  but  the  compbiinant  refused  to  go.  The  object  of  practising  deception 
on  the  complainant  was  to  send  him  to  Calcutta  from  where  he  was  to  be  sent  to  Assam 
&s^  a  tea  ganlen  Coolie  : 

7/(?W— That  the  acts  of  the  accusetl  G.  R.  and  K.  L.  amouutcd  to  an  attempt  to 
cheat  within  the  meaning  of  ss.  415  and  511. 

KiSHOBILAL  CHATTEBJI  «.  EMPEBOB  ...  ...  ...  •••  422 

s.  511.    .Sue  Penal  Cotlc,  s.  417  ...  ...  788 


Perjury.   ^  Cr.  p.  c,  s.  i<u       ...  ...  ...  ...  ...       590 

^Olldd^'^Off  lC9Jp9  cJiarffe  a{faifist— Enquirif  bif  Hi^rict  tSnperintendcnt  of  Police 
improper. 

When  charges  ai*e  lakl  against  a  Police  officer,  the  enquiry  into  the  truth  of  charges 
can  be  better  carrieil  out  if  entrustetl  to  a  Magistrate  than  to  the  District  Superinten- 
dent of  Police. 

Haladuab  Bhumij  r.  Sub-Inspectob  Of  Police           ...  ...              ...  51 

Police  repOrtf  reference  to,  if  substantial  compliance   with  law,     Sec  Cr.  P.  C, 

s.  145cl.  (I)       ...                ...                 ...                 ...                ...  ...                ...  037 

contents  of.    See  Cr.  P.  C,  s.  145             ...  ...                ...  G70 

POSSeselOllf     .Ss^  Cr.  p.  C,  s.  145  ...                ...                ...  ...                ...  670 

glren  in  pursuance  of  a  Cicil  Court  decree — dispute  as  to  possession. 

See  Cr.  P.  C,  s.  145              ...                ...                ...                ...  ...                ...  761 

nature  of  contemplated.    See  Cr.  P.  C,  s.  145  ...                ...  572 


The  possession  of  the  intru<ler,  ineffectual  for  the  purpose  of  transferring  title  ceases 
uiwrn  its  abandonment  to  be  effectual  for  any  purpose.  It  does  not  leave  behind  it  any 
CK>ud  on  the  title  of  the  rightful  owner. 

BtlOLANATU  81KQU  r.  WoOD  ...  ...  ...  ...  ...  202 
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Possession,  '^a«/  ;-.   .vr  iv^ai  ( ,.k.  *.  h:  ...  ...  ...  ...        j^i 

Post  Office  Act     VI  ..f  1K*JH  .  S3.  20,  61       OUcrmr  I^mi-c^r^smemtkjf  /\W 
Olscrmit^.  trM  of. 

T»»  ^ikI  l»y  |»«r»t  a  |*M-4-arl  ftHitaiuin*/  Uiiiniap.'  irf  an  »*U«tK.ic  t>haraiter  i*  an 
#»ffeu*-v  uijckr  '».  til  rt-ail  »i»h  »^  2»»  of  tb«'  Ii»*lun  P«r4  Ofhee  Act  (VI  uf  I>*»*|. 

TlM-tiMtpf  »lr<^iiit\  U  :  wImiIkt  th  •  teu<letj«-v  tif  the  matter  i*  to  flvpfmre  at»I 
<-«»mi|»r  tlj«'  iiiiinl*  of  iIhp^  wli«»  an-  o|m.ii  to  immoral  influencc^w  awl  iufo  wb'Me  haiwli^ 
tin-  |fu)ih(-niH»ii  uiay  fall. 

hAlUT  <HAMmA  (iHcmE  r.  KmPEEOE  ...  ...  ...  ...  2»il 

—    — ^61.    .*w  IV^  Olhtx- Act.  «.  2i»        ...  ...  2iH 

Practice- />"^'*""''^'<^'"^  ^'"A' ^-i'^  ^  o/isos,.  /:».  xxxui—Af^ti^ 

,\rir  trial  K^rofWiH  Urit'iMk  *mhJeH-  Jiight*  amd  Viakilitier  ef. 
Tlif  itrivilfv*"*  »hi<h  an  Eiip>|Main  Briti*^  i^abject  at>  •mcli  euj«»y*  when  triel  f««r  an 
offiiio'  l»v  a  ih^trUt  MauMMrat"  an-,  fir-tlr.  that  the  Ma<?i4nite^  jwwer*  of  puni^meut 
ail- niu'h  n-tr.rtcil.  ainl.  •<f-..iHlh.  ifiat  Ik*  ran  claim  trial  by  jurr.  But  when.*  th*' 
NciitriHf  |io«s»«il  by  tb<'  Mau'iMratc  i^  loirh  a*  \w  c«»akl  l«pdly  have  fMMseil  in  the  ca»*e  of 
an  Kup»j»eau  British  subject,  au'i  the  latter  tloe«»  mit  claim  tlie  prifilege  of  a  trial  br 
jury.  iIhtj  i*  no  n^nm  why  a;.'ain*«t  hi-*  will  lie  sh«>ul«l  be  forceil  to  uixlennt  a  new 
trial.  In  Mi«li  <•»'<•,  when  the  a<xu^l  ha*  boen  trie*!  awl  convicted  by  the  Ma;n$tnite 
uihI  In-  apiieal*  to  tlie  S-^^ii^n*  Juil^'.  the  latter  ^boukl  (libpu»<?  of  the  ap^ieal  on  t!ie 
ni«  Hi-. 

(ii»B<;i:  Powell  *•.  Rmpcbos         ...  ...  ...  ...  ...  17 

.><r  Evi^k-iK-e  A «•!.•».  3<»     ...  ...  ...  ...  ..,  ^2 

. Prtfcfdmre     Jtigtrirt    Alagigtmte*    pvirrr*    iif    tttj^TrtAittm     im     tMMUtmf 

,j4'mrrtd    iH^drMtiioHM   to  MylMtrdimate    Courts  tss   to  pr.*ttdiirr,  pmmi^hmt^itit  und  tdkrr 
matters  of  diMrrrtioM. 

It  i»e»»ni|»et«Mit  for  the  lli'ttrict  Ma^'intrale,  in  hi<»  cai«aeity  an  the  )>riu<-i|^l  Court 
of  original  Criminal  JuriHlicti  >n  in  the  District,  to  supeni^e  the  Hubimlinate  CourUs  to 
him  ainl  jiivf  ;:eneral  inMniciitHMai*  to  pHK-c'Inre,  punishments  awl  other  matters  of 
«li"<cretJon.  But  hurh  instructions  are  nubjcct  tu  correct iijn  by  the  Court**  huperior  to 
liiin  ami  cannot  deprive  nubordinatc  C«»urt«»  of  a  di^jcretion  ve*te<*l  in  them  by  law. 

IlALA  KaM  r.  Bl  TA  ...  ...  ...  ...  ...  ...  43 

Sr  Cr.  r.  C.  K  11».J 

-    _.Sv» h.  422 

_      .. S^-       K.  43«  ...  ...  ...  .;*.  .".  olO 

— .sef  Uevi*.ion    ...  ...  ...  ...  ...  ...  j^jj 

. Jnd^meH*  of  Apitellutf  Court— lUjetii on  of  upyeal— Contents  of  Jnd^- 

went. 
It  is  Aciy  de^imble  llial  a  Criminal  Court  uf  npp;3il.  without  ;roiujr  to  the  length  of 
writing  an  tlaljorate  Judjnneiit,  should,  in  deciding  an  appeal,  wjticc  briefly  but  clearlv 
wlial  objefiiMnH  were  urj-'e  I  on  api»ea1.  and  how  lh«'y  were  diniK^ie*!  uf.         " 

KK<'0WRI  MlKEBJEE  r.  Empkbob  ...  ...  ...  „,  ,.,  17i 

. t)f  Suhordiivitc  ( '/wrf*— Stare  ileci--i*. 

It  i-  un  CHtubli-lied  rule  to  abiile  by  fonn?r  prcco<leut  ^  xtare  derUh  where  the  tsaiue 
J  oiiitf*  n»me  ajrain  in  lit  juration.  It  is  tlie  duty  of  every  subonlinate  Judge  lo.vally  to 
accept  tlie  rulin^^  of  the  llijrh  Court  t  j  which  he  is  subordinate  unless  or  until  thev 
have  Ixxii  oveiTule<l  by  a  higher  tribunal. 

Emfi:bob  r.  Dkm  ...  ...  ...  ...  ...  ...         395 

Jdentift'titUm  ff  tbimj*  containin*/  jfoison. 

Juilge>  who  try  caM.'s  .»f  munler  by  jioiiHMiing  should  invariably  put  beyond  the  pos- 
hibility  of  «loubt  the  identi  Herat  ion  of  every  jsingle  thing  that  is  susfKJcted  to'  conUin  any 
I>oison.  The  evidence  should  bii  complete  as  to  the  hist«jrv'  of  such  articles  and  it  should 
be  shown  that  tlicy  have  been  kept  in  pn>pjr  custody  throughout  if  they  are  to  be  relieil 
on  as  supporting  a  conviction  and  there  should  be  no  possibility  of  any  question  being 
raised  as  to  the  identity  of  any  such  article. 

EMPEKOU  r.  SHBIDHAR  y A-NA  ...  ...  ...  ...  „  5t^;j 

PreSUIIiptiOn  a-**  to  intention.    See  Tenal  <.'jdc.  ^.  4.>G    ...  ...  ...  271) 

■ —  as  to  dishuaest  receiiit  or  retcutiun.    >i:e  Cr.  I*.  C.  s.  233  „, .        iJl7 
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122.     Srr   ruiijab   Munici|  al   Act. 


Page. 


t^W^evlOUS  COnylCtlOU  — Ttial  of  aoat^pd  having  prcrUtVA  ccntlrthns-rPrtHif 
of  gnilt. 

A  man  with  ficveml  previous  convictions  is  singularly  liable  to  l>c  the  victim  of  a 
false  case,  and  it  is  both  easier  to  obtain  a  conviction  against  such  a  man,  and  his  pun- 
ishment is  heavier.  Tho^ie  are  facts  well  known  to  the  people,  an<l  they  are  apt  to  take 
nclvantage  of  thorn.  Courts  shouhl  b?  on  their  giianl  against  being  abused  by  such 
procetlure, 

GoKHA  Singh  r.  Emperob  ...  ...  ...  ...  ...         692 

Principal  and  AgrCnt— O-Z/M/iw/  llahWty  of  prhinpal  in  respect  of  acU  of 
htjt  agent — Xecennity  of  finding  ditrct  authmuMution  or  negligence  on  the  paii  of  the 
jff'i ncipa I.    See  Penal  Cotle,  j*.  292        ...  ...  ...  ...  ...  717 

Printing*  Presses  Act  [XXV  of  1867],S.7— X/r/A///Yy  of  registered  prin'er^ 
Jiiirden  of  prmf—Plea  of  absence  when  *editionx  matter  printed— Knotoledgc  -Inten- 
tion, 

Under  s.  7  of  tho  Printing  Presses,  Act  XXV  of  1867,  the  burden  of  proving  that  the 
registered  printer  is  not  the  printer  lies  on  ench  printer. 

A  r^isterecl  printer  cannot  escape  responsibility  even  if  ho  proves  his  tempomry 
absence  and  want  of  knowledge  of  the  sctlitions  matter. 

Ram  Nath  r.  EMPEROtt ...  ...  ...  ...  ...  ...  31 

Prisoner's  Act  [III  of  lOOOl,  S.  A^—JUgh  Conrt—Lne^l  (iorernment— Loiter 
by  the  High  ('.mii  to  the  Local  (worernntent  to  procure  attendance  of  a  primmer  in  the 
Kolhapnr  State  to  anjta\''r  a  charge  in  British  territtrry. 

The  High  Court  of  Bombay   rsfus?d   to  addreas  a  letter   to  the  Government   of 

Bombay,   under  s.   40  of  the  "Priv)ner.?  Act.   re:iuo5tiug  them   to  ask   the   Kolhapur 

Durbar  to  permit  a  prisoner  who  was  in  prison  in  that  State  to  come  out  of  jail  to  an-. 

swer  charges  in  a  criminal  proceeding  ptMiding  against  him  in  tlie  British  territory. 

Emperor  r.  Raji^ahi^b  Imamsaheb  ...  ...  ...  ...         :,0i 

Professional  Misconduct— -l^^WWwj  clients.    Sre  Advocate  ...  ...  775 

Pl»OSeCUtlOn  — **?<P^^r/*  %  PoUce—P.'rsjns  present  at  search —Prosecution  hmmd 
to  call  such  persons  us  witnesses. 

Tho  prosecution  is  in  duty  l>ound  ti  call  as  witnesses  ths  p?rs«v.is  who  were  present 
at  Police  search,  unless  it  is  of  opinion  that  thosj  j)er.:oiis  would  niisrej)rescnt  faet^^  and 
would  misstate  what  had  happened.  It  is  not  an  adequate  reason  for  keeping  back  wit- 
iiess(M  that  thoy  had  fonnetl  an  opinion  unfavoura)>le  to  the  ]>ro-;efution. 

Muxi  Sonar  *•.  Emperor  ...  ...  ...  ...  ...  176 

JJntg  of     See  Penal  Totle.  s.  H)i)  ...  ...  ...  .io.-> 

J)nfg  of     .Vf^  (V.  P.  C.  s.  238  ...  ...  ...  847 

Provocation     Sudden  and  grave.     .Sr'^  Penal  Ciide,  s.  30<)  ...  ...  700 

Public  Nuisance  -i*''^'«'*'»^ '/.   **^>  cr.  p.  c,  s.  ina  ...  ...  ...       340 

To  obstruct  b.v  erection  of  a  bund  ihe  right  of   the   Public 

to  cross  the  bcil  of  a  river  ea«ly  and  on*f«K)t  constitutes  pnV>lic  nuisance. 

Zaffer  Xawab  v.  Emperor           ...              ...              ...              ...  ...         7^2 

Officer.    *^^  Cr.  p.  ('..  s.  ii»7            ...              ...              ...  ...         iiy 

plaCCf  '«-fl'«'Wi7 '{/".     *Sp^  (Tambling  Act.  s.  13         ...                 ...  ...             4(j 

servant,      whether  a  Clei-h  I0  a    Snh-Jtegistrar   is.     See   Penal   Ccxle, 

s.  21rl.  00          ...                 •••                 -                 •••                 -                 •••  •••           -""'l^ 

Punjab  Municipal  Act  [xx  of  isdi],  ss.  26,  122,  l69-i/"/''V;iw//- 

tg—Oixohedienr.^  of  ord^r     Order  ultra  vires  when  there  ix  no  nrgencg. 

The  petitioner  was  re  luirod  by  a  notice  under  section  122  of  the  Punjab  Municipal 
Act  issuetl  under  the  authority  of  the  l*resident  of  the  Simla  Municipal  C'ommittei' 
purpurting  to  Ixi  under  section  2(i  of  the  said  Act  to  make  certain  drainage  improve- 
mentH  in  a  house  which  had  i*emainefl  in  its  present  condition  for  many  yeai-s.  h 
did  not  ap|)ear  whether  the  notice  was  is->uc<l  in  pursuance  of  any  resolution  of 
the  Committee  or  was  even  rei)ort€Hl  to  the  Committee  as  ret|uii-e«l  by  Proviso  (hj 
to  section  2«  or  that  the  Committee  hatl  in  any  way  delegated  its  jmwei-s  to  the 
President. 

Ile^d.  that  the  notice  was  invalid  and  the  petitioner  could  not  V»e  punished  for 
its  disobedience  for  thcro  was  no  proof  that  the  matter  was  ui-gent. 

PURAN  Mal  v.  Empeuor  ...  ...  ...  ...  ...  371 


2;  ...  ...  ...  ...  •..  ...  ...        ^71 
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Punjab  Municipal  Act  [xx  ofim].  %,  m, 

8.26 


St^  Punjab  IfaDieiiMd  Act. 

_  _  _  i — MunielpalHjf — R^m^rml  tff 
hmildiny—DUok^ie»re  tf  iU^pU  erder — Hetotutiim  p^m^  M  meetiiif  premiM  orrr 
h^  AMMt&taHt  Chmmimoiter  who  was  not  member  wf  C^pmmittee, 

The  arcuAc*)  wm  convicted  uiukr  section  109  of  the  Punjab  Municipal  Act.  It 
wa^  uiyetl  that  the  conriction  was  illegal,  for  the  Committee,  which  pameil  the  reaoln- 
tion,  in  pursuance  of  which  the  aocuted  wan  convictetl,  was  not  properly  comititiited,  a« 
the  AiisiHtant  (^ommimioner  who  rat  as  president  vraA  not  cTen  a  member  of  ttae 
r«»mniittee. 

Held,  that  the  contention  was  a  valitl  one  ami  the  ronriction  must  be  set  a^kle. 

Km PKROB  r.  OhAXDA 
Railways  Act  [IX  of  1H901.  S*   l07—f^*^  declaration  of  ^oods— Fireworks 
declared  as  loch*     Explosion  of  Jf reworks  causing  death  of  a  cootie — Penal  {\>de  (Ati 
A  L\  if  ism  J,  MS,  304  A  and  338     (ansing  death  hg  rash  and  negligeia  act. 

The  arcufiod  wMit  two  boxoM  to  the  East  Imlian  Railway  at  Delhi  Htation  containing 
flreworlcH  (lecIa.inK  tliem  to  contain  iron  lockfl  with  the  romilt  that  in  loading  one  of  the 
Koxch  cxploilevi,  killing  one  coolie  ami  HcriouiOy  injuring  another  and  for  this  he  was 
(•onvictc*!  umlor  scrtionM  34H  A  ami  338  of  the  Imlian  Penal  CoJe. 

Jfclft,  that  tlio  conviction  wan  right,  thongh  if  no  injury  had  been  done  to  any 
IxTxMiN  I  ho  mtniHod  r^Mikl  liavc  bncn  guilty  only  of  an  offence  under  fwction  107  of  the 
I n<Iiau  Kailvva^'s  Act  for  making  a  false  declaration.  In  caneR  of  this  kind  it  ifi  no 
<lcfei»cc  that  the  tieceaseii  \va«  guilty  of  contributory  n^ligenoe. 

KAMB-ro-Dn^  r.  Empkbob 

^^  I  12— Entering  a  railwag  carriage  H*ifhot/t  a 

proper  ticket — Intent  to  defrand  granting, 

A  mere  entry  into  a  railway  carriage  without  a  proper  ticket,  in  the  absence 
of  t>ro<>f  of  an  intent  to  defmud,  does  not  constitute  an  offSence  under  s.  112  of  the 
Uailwavrt  Act, 

KMPEROB  r.  ATA-rLLAH 

'  ~ -  ».  I  IB  l2)~Trareliing  on  foat'homrd  of  rail^ig 

tvirringc  -  -I*ns»enger, 

\  |>oi>ion  who  wirhout  authority  tmvels  on  the  foot-boanl  of  a  tailway  carriage 
when  the  train  is  in  motion  is  deemed  to  be  a  passenger  ami  is  guiltv  of  ah  offence 
iiudor  section  1 18  (2)  of  the  Kail  ways  Act. 

K3f PEROB  r.  XfB  MVHAMMAD 
Raf^rence  to  **  fupenor  Jfagistrate.    Sec  Or.  I*.  0.,  !*.  307... 
*S<v  Or.  P.  r..  8.  34« 

Raformatory  Schools  Act  [ viii  of  1897],  a.  8  and  rulaa^ 

The  fK?riotl  of  detention  in  a  Reformatory  Hchool  to  which  a  youthful  offender 
over  13  years  of  age  should  be  sentencecl' shoidd  l)e  such  that  he  will  not  leave  the 
sr>hool  until  he  has  attained  the  age  of  18  years. 

San  Hlaing  r.  Kmpebor 


a.Sl. 


Section  31  of  the  Reformatorj'  Schools  Act,   1897,  cannot  be  applied  when  the 
accused  is  sentenced  to  a  whipping. 

iMPEBOB  r.  Ha  Taw 

RefflatratlOn  Act  [in  of  I877J,  m.  e,  7, 10.  11,  12,  13,  14,  69.  84.    See  Penal 

CVidc,  s.  21  cl.  (9) 


Sc' 
See- 


-s.  7. 
8.  10. 
8.  11. 

8.12. 

8.  13. 
s.  14. 
-  8.  69.     See 

•  8.  84. 


See  Registration  Act,  s.  6 . 


See- 
See- 


See- 


See 

ReaUlatlOn  VlII  of  I8I9,  s.  11.    See  Cr.  P.  C,  8.  107 
Review  order  hy  High  Conrt,     See  Cr.  P.  C,  ss.  369,  439 
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Wbere  the  roccml  cUecIosod  n<y  legal  evidence  in  8upf>ort  of  a  conTiction,  the  convic- 
tiow.  wM  apt  aside  on  revigion.     .  . 

.      BlSRAV  DatT  i*.  SMPie&OR  ...  ...  ,..  ..*  i..  «« 


^Zil  a/m) — THat  a  High  Court  wiil  not  ordinarily,  in  the  exercise  of  its  criminal 
revisional  jurisdiction,  go  Whind  the  findings  of  the  IdWfer  Court*,  b<it  where  the  findings^ 
ui)on  the  ffvets  are  Inadequate  ami  the  construction  of  a  document,  on  whi<ih  the  ques- 
tion of  guilt  or  Innocence  largely  depends,  erroneous,  the  High  Court  has  power  to  go 
fully  into  the'factj^.'  ' 

Kabik  Bakhsh  r.  Emfebor         .,.,  ...  ...  ...  ...       ,   *^ 

"Cnminal  Proeedure  Code^  «,  439-^Pi'aetloe-^J>\$eret\4m  of  Court, 


Unexplained  delay  in  applying  for  revision  of  an  order  passed  to  the  prejudice  of 
the,  applicant  is  a  reason  for  the  High  Courts  in  the  exercise  of  it«  discretion,  declining 
to  interfere. 

Emperor  r.  Jagan  Nath  ...  ...  ...  ...  ...        154 

High  (Anirt — Itderfertn^voith  Finding  of  feust^ 

As  a  rule,  the  findings  of  fact  of  the  lower  Court  are  accepted  by^the  High  Court  in  >• 

revision  cases,  but  there  are  exceptions  to  this.  . 

Hari  Bhuimali  r.  Emperor  ...  ...  ...  ...  ...  '     .836 

See  Cr.  P.  C,  ss.  107,  110  ..,  ...  ...  ...  335 

8fie S.124          ...  ...  ...  ...  ...  -507 

L-.^-^L_ g.146     "...  ...  ...  '            ...  ":..  "    .28 

See                  S.145          ...  ...  ...  ...  ...  102 


— See'-T' 8.145  ...  ...  ...  222 

-TT^— ~  s.145  ...  ...           ,    ...  ,  ...  ...  236 

— See 8.145  ...  ...  ...  ...  ...  451 

-^See -^  s.  195  (1)  (b)  ...  ...  ...  ...  54 

— 8^  '-^—r—  s.  195  ...  ^^  ...  ...  ...           '     ...  225 

— -See^ s.  245  ...     ;  ...  ...  ...    .  ...  ^^.2 

— See 8.403  ...     •  ...  ...  .-  —  ^90 

»^,Si»„ — Bi42a  .;..  ....  'i..  ...  ...  24 

— See 8.437  ...  ...  ...  ...  ...  H^ 

— iS»  Penal  Code,  s. 411  ...•  ...■  ...•  ...  •.  128 

— See  Sentence  ...  ...           •   ...  ..;*  ...  ...  228 


Sanction  to  Prosecute.   See  Cr.  p.  c,  s.  195      ...           ...  15 

^__ 1-    See s.  195  (1)  (b)               ...                ...  54 

^ ^— exprejtnly  given,  to  a  particular  person — Complaint 

hy  tome  other  pttreon.    See  Cr.  P.  C,  s.  195             ...               ...               ,..               ...  78 

See  Cr.  P.  C,  s.  195  (6)  ...               ...               ...  106 

■  giten  hy  District  Jfagistrate  where  Police  amid 


Sufficiency  of  sanction.  .  See  Cr.  P.  C,  s.  195    .  .  ...  ...  ...  171 

-_, • See  Cr.  P.  C,  s.  195        ...  ...  ...  225 

" See ^-s.195        ...  ...  .,.  598 


Sanction  proceedings — Prima  facie  case.  See  Cr. 

P.  C  8.195        ...               ...               ...               ...               ...               ...  .«•  •^ll 

\ .-: S^  Cr,  P.  C,  s.  195  (c)  ...               ...  ...  653 

—  See  — S.  195  cl.  (4)               ...  ...  656 

^ . See-             s;  4  (h)     ...               ...  ...  687 

-r: r-n ^ See  Penal  Code,  a.  211    ...               ...  ...  615 


Schedule  II  of  the  Cr.  P.  C.  [Act  V  of  189«].    -^  -Bengal  Tenancy  Act, 

8.58(3)              ...               ...               ...               ...             .  ...  ...  ...          532 

Security >/*  good-hehaciour.    See  Cr.  P.  C,  s.  110              ...  ...  86,  88,  278 

-^ : : r-    See r« —  88. 124, 125, 126.  ..♦  •.♦          507 
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Security  tv  ke^p  peace.    See  Cr.  P.  C,  8.  106     „.  ...  ...  ...       m 

: See ss.  19C,  107  ...  ...  ...  I«.3C 

See 88.107,110  ...  ...  ...       8» 

-r-. : See-. 8.437     ...  ...  ...  ...  »7.n6 

Sentence— /V»r/(»af#  eonrictlon — Eridence — Clutraeter — Statement  hy  acnuei  a4 
informer  tn  another  ea*e  admitting  long  terief  of  tkeftM  committed  by  Aim. 

The  accuscil,  on  conviction  of  an  offence  untler  section  457  of  the  Indian  Penal  Coife, 
was  sentenced  to  transportation  for  life.  The  Sessions  Judge,  who  conTicted  the  accosod. 
took  into  consideration  against  him  his  two  previous  convictions  and  a  statement  made 
by  him  as  informer  in  another  6a8e  wherein  be  had  admitted  having  committed  a  loii|^ 
aeries  of  thefts  and  burghuies  and  that  he  belongied  to  a  gang  of  dacoita. 

The  Chief  Ckwrt  *oh  appeal,  ivithout  dedding  the  question  of  admimtbiiitj  in  evi- 
dence of  the  previous  statement  of  the  accused,  reduced  the  sentence  to  one  of  seven 
years'  transportation. 

Imam  Dnr  r.  Empeboe  ...  ...  ...       M 

EnkaneemetUof'^Prerioits'cdnrictioH — Rerisio/t — Eridence  at  to  pre- 

rhm4  caurictions  not  allowed  on  revision. 

The  accuseil  was  convicted  by  a  second  class  Magistrate  of  an  offenoe  under  scetioo 
4*4  of  the  Indian  Penal  Code  and  sentenced  to  two  month*'  rigorous  fmpriaonmerit.  At 
the  trial  previotis  oonTicttons  of  the  accused  were  not  proved,  the  prn)aec<ition  fiot  being 
aware  of  them.  The  District  Magistrate  being  subsequently  informed  of  tbem  Reported 
the  ease  under  section  438  of  the  Criminal  Procedure  Code  for  the  sentence  to  be 
enhanced. 

The  Chief  Court  decline  I  to  interfere  on^e  ground  that  the  accused  wa.<s  entitleil 
i»  contend  that  the  prosecution  w^  not  con^netent  to  s^ipplement  the  leccNxl  on  proceoil- 
ings  in  revision  by  producing?  fr^h  evidence  bearing  on  the  question  of  bis  pnpis^mient 
jttst  as  he  himself  would  not  have'  been  entitled  to  a  rec<}nf8ideiution  of  £he  caae  by  bring- 
ing forward  new  evidence.  •  - 

Empbbor  r.  Maidhan    ...  ...  ...  ...       iSS 


-Enh4ineem^nt  of —Penal  Cbde  (Act  XLVof  18(k>J,  s.  BlS—Sn-eenitif 


ofenderfrom  punish fn^nt. 
The  Magistrate  convicted  the  Accused  of  an  offence  umler  section  313  of  the  Indian 
Penal  Co^le  ami  82ntenced  him  to  six  months'  rigorous  imprisonment,  including  one 
■Math's  solitary  confinement.    The  Sessions'  Judge,  on  iuppeal,  reduced  the  sentence  to 
IW  term  aheady  undei^ne,  r«r.,  one  month  and  a  few  (mys. 

The  IMstrict  Magistrate  forwarded  the  case  to  the  Chief  Court,  holding  that  the  sen- 
tence allowed  by  tha  Sessions  Judge  vnis .  inadequate.  The  Chief  Court  declined  to 
interfere. 

Empebob  r.  NoTA  ...  ...  ...  ...  ...  ...        m 

Solitary  eonjinenient — Limit  of. 

The  prisoner  was  H3ntenced  on  one  date  to  rigorous  imprisonment  for  3  years,  inclu- 
ding solitary  confinement  for  3  months,  under  section  411  of  the  Indian  Penal  Code,  and 
to  rigorous  Imprisonment  for  six  months,  including  solitary  confinement  for  one  montli 
under  s3ction  379  of  the  Code. 

Neld,  on  revision,  tliat  as  more  than  3  months  of  consecutive  terms  of  impnsonnienr 
in  solitary  confinement  cannot  legally  be  atihirded  to  an  aecused  person  the  sentence 
must  be  reduced  accoidingly. 

Abdulla  Jan  r.  Empebob  .  ...  ...  ...  ...  ...       7i»7 

Specific  Relief  Act  [I  of  1877],  S.  45.    See  Bombay  City  Police  Act,  ».  2S         95 

Stamp  Act  [u  oT  1809],  sd.  43  andl?2. 

The  pr^wiso  to  secjtion  43,  Stamp  Act,  dops  not  justify  a  Magijjtrate  in  acquitting  of 
an  offence  under  section  63,  for  the  reason  that  there  was  no  intent  to  evade  the  law,  but 
it  may  be*  rf  good  ground  for  passing  a  merely  nominal  sentence. 

Empebob  r.  Natabaj  Ayeb  ...  ...  ...  ...  ...       m 

— : 8.  62.    .See  Stamp  Act,  s.  43         ...  ...  ...        m 

8«  S2Soeeipt  of  un$t^mped  imtmrnent— Abetment. 

The  mere  receipt  of  an  unstamped  instrument  does  not  constitute  abetment  of  anj 
offence. 

BMPBBOB  r.  G.  HAJLINGAH  f^  ...  ...  ...  .  "ifi 
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^^f  fYl  FT1IIF*y  "trilil — yatttre  of  ret&rd  reqnired  h  Mnappmlahle  ea*e  tried  gumma- 

r-ily.     See  Cr.  P.  C,  8.  263   ... 
i^Ree&rd  mimt  mIiow  iitgredii^nf*  of  offence  charged— Method  of 

r^rtprd'iAff  eridence—Sectiim  3S5,  Gtde  of  Criminal  Procedure,  not  applicable, 

The  Magistrate's  record  in  sammary  trials,  however  brief,  must  show  the  necessary 
\nprre<lient8  of  the  offence  chargeil. 

It  is  not  necessary  for  a  record  of  evidence  to  be  made  in  summary  trials  even 
where  an  appeal  lie8,*but  section  264  provides  that  the  substatice  of  the  eviiiencc  must 
be  embodied  in  a  jmlgment  as  well  as  the  partictilars  in  section  263.  Section  33»*> 
merely  prt'scribes  a  briefer  record  in  summons  cases  And  other  cases  which  may  be  tric<l 
Humniarily  when  they  are  asi  a  matter  of  fact  tried  regularly. 

KUCHI  r,  fiMPEBOit 

Summon^  Ca^ie,  proceditrefor,  not  applicable.    Sec  Cr.  P.  C.,  s.  145  ... 
TWkUmb  impreSSionfif  ^Comparison  of    ^«»  Cr.  p.  C,  s.  298 

•  _., r}[arh.    See  General  Clauses  Act,  s.  3  cl.  .52 

nrrA<le«Mark.  Bona  fide  diMinde  as  to  right  of  v^r  of— Propriety  of  Criminal 
Procceding$-PeHal  Code  (Act  XLV of  1800),  $.  4S6, 

Where  there  is  a  bonafde  dispute  as  ^o  whether  the  comphiinant  Wis  any  tra<lcmar!c 
at  all  or  whether  the.  accused  is  or  if*  not  catitre*!  to  use  tho  mark  he  is  u«ing,  and  the 
Miipistrate  is  satisfied  as  to  this  bona-fitU  dispute,  he  should  not  deal  with  th^  matter  as 
a  criminal  matler,  b^ft  l^ave  it  to  the  compUlrtont  i6  e«tAblish  hi»  right  in  a  Civft 
Court.  After  the  Civil  Court  declares  the  complainant's  right  the  case  can  be  bronght 
into  a  Criminal  Court. 

DowLAT  Ham  A  EarfPEBOK 

Transfer  of  Case.   Scc  cr.  p.  c,  s.  ido  (c) 

■ Se^ s.  191      ..... 


S^ s.  447      ... 

Grounds  for.    See  Cr,  P.  C  s.  526 


•  to  a  Subordinate  Magi^rate.    SeeCr.  P.  C,  s.  195 

.  or  commitnieM  on  application  of  accns^J.    See g,  191 


Trial.   iSfe^  Cr.  P.  c,  8. 109 

tf  accused  baring  prerians  eonrictiOHs.    See  Previous  conviction    ,.. 

of  Sesiions  cases—Procedure  as' to  postponement  of  jSessionS  cases— Ondh  Crimi- 


Page. 
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nal  Digest,  Rule  60. 

Held  per  VfmjJS,  A.J.  C.  Sessions  cases  should  not  be  tried  piecemeal.  Before 
commencing  a'  trial  a  Judge  should  aitisfy  himself  that  all  necessary  evidence  is  aritll. 
able  If  it  is  not,  h^  may  postpone  thfe  case  V  Iwr  oiw^e  having  Comniencwl,  he  should, 
except  for  some  very  pressing  reason  to  be  recorded  by  him  according  to  Rule  69  uf 
th6  Oudh  priminal  Digest,  proceed  de  die  in  diem  till  the  trial  is  ftnishod. 

EuPEROB  r.  Ali  Mohammd 

Warrant  of  Atta,Chrrk^nt—Tllcgal.    See  Penal  Code,  8.  186     ... 

w|||pp1nfif  Act  [VI  of  1864],  SS»  2^   3— Shipping   in  addiiidn  to  impris6)> 
went— Precious  conriction—Jlules  of  August  14, 1897,  rule  39 A. 

A  person  convicted  under  section  457,  Indian  Penal  Cotle,  cannot  be  jmnisljcd 
with  whipping  in  addition  to  imprisonment,  if  he  has  not  been  previously  convicted 
citlier  of  the  same  offence  or  of  any  offence  falling  umler  the  same  group  of  oifenees 
Hpcciftfed  insection  2,  Act  VI  of  W64. 

A  petition  of  appeal  may  be  dealt  with  in  revision  where  no  ap})eal  lies  under  the 
law. 


Gajju  r.  Empebor 


8.  3.     See  Whipping  Act,  s.  2 

f 8.  3  and  4.    See  Penal  Code,  s.  7'» 
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Wfllpplnir  Act  [VI  of  \mi  8.  B-Jmrt»Ue  ^Jfemkr-^-Jhi^s  9f  Jmife  :i6  tUU  : 

HM  alto,  thirt  the  applkmtloii  of  lectioii  ff  of  tb«  Whip|ifai«'Act  ««•  inoorreci^  tbat 
UuU  Mction  can  applir  only  to  ponoot  who  are  ja^enile  offebden  at  tbe  timeof  Mttence;  . 
that  the  Jodse  nhoiild  have  «tateii  it  ac  his  opinion  that  the  accnied  waa  under  \%  y^yrs 
of  a|<e,  if  be  really  thought  00  and  that  the  HxX  that  the  accused  mid  he  was  under  1«, 
was  not  sufllcient^  unless  the ^udge  bclieyed  him.-  - 

KoA  Baw  r.  Empkboe  AXD  yoA'Po  Ov  p.  Empesor       ...  ..."  ...  13S 

Witnesses*    ^^  Prosecution  and  Opinion  ...y   ».\         ...  ...  176 

—  for  protecMtha,  re/uMU  hjf  Jtuijfe  U  ej^mtnf^  in  tkt  order  f  Ausr*  *y 

the  prcteeuUtr, 

Held  per  Chamier,  A,  J,  (\—H  is  competent  to  a  Hessions  Judge  to  suggesi'  to  the* 
prosecut<>r  that  it  would  he  convenient  if  a  particular  witness  were  cidle^  •tk^M  earlier  ^  -:* 

or  later  ptage  of  the  trial ;  but  it  is  not  within  his  province  to  refuse  to  allow  the  prose- 
cutor to  call  his  witnesses  in  the  onler  he  chooses.  ♦^  *         •  .      '   .  -- 

EuPBRom  r.  Ali  Mohammad  ...  ...         ISI 

*f  Or.  P.  C, s.  4U    ...              ...  ...              ...,  *  .,.^,  Jl4a 

.  not  hound  to  speak  the  tr^h  hefort  polke.  See  Cr.  P.  C,  s.^161  5S0 

,$Mrned  round.    5m  Eridenoe  Act,  s.  38  ...                ...  ...  595 

nmmonM  or  preee$tes  for.    Aw  Cr.  P.  C.  *5                  ...  ...  679 


Workman's  Bremclvor  Contract  Act  [xiii  of  i859j,  s.     I  -Ap- 

plioahllitg  of. 

The  Becretary  of  State  for  India  in  Council,  or  the  QoTemment  of  India,  or  the 
Local  Oorcmment  of  any  province  of  India  is  not  a  master  or  empkij«r  resident  or  car- 
rying on  business  in  any  place  t  >  which  the  Workman's  Breach  of  Contract  Act,  1859, 
applies,  within  the  meaning  of  sojtion  1  of  that  Act.  "  ."It* 

Empbboe  r.  Ramiah      ...  ...  ...  *..  ...  ...  7:K» 

. — - — '■ S.  2- Work 

completed  by  employer  prior  to  cotupUinl—Rifhi  tf  emjtloyer  to  proceed  under  sec.  2. 

The  complainant  applied  for  an  onler  under  s.  2,of  Act  XIII  of  1959,  alleging  that 
the  accused  had  contrscted  with  him  to  cut  stones,  Tkad  received  an  advance  on  account 
of  the  work,  and  had  failed  to  perform  his  oontract^  But  a^  prior  to  the  institution  of 
the  complaint  the  complainant  had  completed  the  work  he  prayed  for  an  order  for  refund 
of  the  advance  still  due  to  him.  •  ..^.i  •  / 

7/^/i|.That  section  3  of  Act  XI 11  of  1859  only- applfel  when  the'  work  is  unoom- 
plctal  when  the  complaint  is  ma^.  An  employer,  by  do|pg  the  workhimself  or  employ- 
ing a  tbiitl  party  to  do  it  for  him,  looses  his  right  to  proceed  under  the  section. 

Held  further— ThaX  the  offence  created  by  the  Act  is  not  the  n^lect  or  refusal  of 
the  workman  to  perform  his  contract,  but  the  fiiilupe  of  the  workman  to  comply  with  an 
order  made  by  the  Magistrate  that  the  workman  repay  the  money  advanced  or  perform 
the  contract.  ....... 

In  the  matter  of  AXiVWWMl^ASTf A&l  ...  ...  ...  ...  149 

^- , — —  s.  2— Whe- 
ther proceedings  under  the  Artificers  Act  are  criminal — whether  prosecution  lies  for 
making  a  false  charge  in  respect  of  a  complaint  under  the  Artificers  Act  (Xo.  XIII 
of  mo  J,  s.  2— Penal  Code  (Act  XLVofl8$0),  s.  211. 

Proceedings  under  the  first  paragraph  of  section  2  of  the  Artificers  Act  are  criminal 
proceedings  and  a  prosecution  under  section  211  of  the  Penal  Code  in  respect  of  a  com- 
plaint under  the  Artificers  Act  will  lie. 

v.  KAKAPANA  r.  HADA17ADAN  •••  .••  ^  ,      ..«  ^  314 
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